· Jurisdiction over the subject matter

· State court jurisdiction

· Lacks v. Lacks

· Husband began case for separation. His case was dismissed. He appealed and was granted absolute divorce. Two years later wife moved for a vacated judgment for lack of subject matter jurisdiction.

· RULE 61

· Unless the court’s error affected the substantial rights of the parties that the judgment cannot be vacated.

· State courts have general jurisdiction. They can hear anything.

· Diversity Jurisdiction

· Diversity of citizenship
· Mas v. Perry

· Mr. Mas a French citizen and Mrs. Mas a citizen of MI brought an action against Mr. Perry a citizen of LA. Perry claims that the plaintiffs live in LA since they both rented an apartment from him and are working there.

· RULE 
· Article III Section II of the Constitution

· Minimal diversity

· Title 28 §1332

· Complete diversity of citizenship required.

· Legal standard

· Domicile defines residency.

· Citizenship

· People are citizens of the state where they have their domicile.

· Corporations are citizens of the state where they are incorporated and the state where they have their main place of business.

· If they are unincorporated then they are citizens of whatever states where they have employees who are citizens of that particular state.

· If you are domiciled in state but a citizen of another country then you can't invoke diversity jurisdiction.

· If you are a citizen of the US but are not domiciled in any state then you cannot invoke diversity jurisdiction.

· Amount in controversy
· AFA Tours v. Whitchurch

· Whitchurch worked for AFA and was privy to sensitive information. He then resigned an attempted to use this information for his own benefit. (he solicited their customers for tours)

· RULE

· §1332 damages must be over $75,000 for federal court to have jurisdiction even though diversity of citizenship may be present.
· Legal standard
· Every claim has an addendum for damages. We accept the amount for damages unless the other party can by legal certainty can prove that they won't get this.
· Rules of aggregation
· Every plaintiff can aggregate his claims against any defendant no matter how unrelated they are.
· Two plaintiffs may not add their claims together no matter how related they are.
· One plaintiff who has claims against two separate defendants cannot add claims together no matter how related they are.
· Federal Question Jurisdiction
· Louisville & Nashville RR Co. v. Motley
· Motley received free passes to ride RR as a form of compensation for injuries sustained while riding the RR.  Louisville did not renew the pass because they said it violated an Act of Congress. 
· RULE

· For a federal court to have jurisdiction over the case because of a federal issue (§1331), the federal issue must be present in the plaintiff’s statement of their cause of action. It is not enough that the plaintiff alleges some anticipated defense to his cause of action.
· Osborn test- if a federal question arises anywhere in the case. (Article III Section II Constitution)
· Harms v. Eliscu
· Eliscu brought action in state court for interest in a copyright claim. Harms began instant action in federal court for declaratory relief. Eliscu moved to dismiss complaint for failure to state a claim upon which relief can be granted (Rule 12 b) and lack of jurisdiction.
· RULE

· Even though a claim may be created by state law a case may arise under a law of the US if the complaint discloses the need for determining the meaning or application of law. Harms does not meet this test because the claim does not reveal a need to interpret the Copyright Act.
· Holmes test – if congress or another federal agency provides relief for the action in the claim, then the case has a federal issue. (§1331)
· Merrell Dow Pharmaceuticals Inc. v. Thompson
· Thompson filed a 6 part action against Dow. Part four of the action had to do with a violation of the FDCA so he had the case removed to federal court. Dow wanted to have the case remanded back to state court.
· RULE

· Article III Section II of the Constitution gives federal courts the right to hear cases arising under federal issues. Based on Osborn if a federal question exists anywhere in the case then the federal courts have the right to hear the case.
· Based on Holmes a suit arises under the law that created the right to relief for the cause of action.
· Based on Smith a case arises under federal law by requiring a determination of the meaning or application of the law.
· Since they don’t allege that federal law created any of the causes of action that they asserted, the case does not have a federal issue.
· The FDCA claim is not enough to make a federal issue.
· Supplemental Jurisdiction
· United Mine Workers v. Gibbs

· Gibbs sues UMW for two things. First for violation of §303 of the Labor Management Relations Act and the conspiracy and unlawful boycott. He believes that the first part of his claim makes his case a federal issue. Judge overturned jury’s verdict and found for UMW. Question – can federal court hear a state issue?

· RULE
· Federal court may hear state issues that are closely linked 

· Hurn test- how many claims you have depends on how many injuries. (one injury one claim so if there are both state and federal issues than the federal court can hear them).

· Gibbs test- if 2 claims arise out of a common nucleus of operative fact then they constitute one case and could be heard by a federal court.

· §1367

· Executive Software North America, Inc. v. US District Court 

· Issue § 1367 (c) why court can decline to hear state claims (decline supplemental jurisdiction). 

· Remand orders are usually not examined on appeal. 

· Exception Thurmtrod- applies only if case is remanded on grounds that there is no jurisdiction over the subject matter.

· Removal Jurisdiction

· Roe v. Little Company of Mary Hospital

· Roe upset that he got AIDS after a transfusion. Defendant removes the case to federal court because of the statute §1441 a and c. 

· Roe could have sued the Red Cross because of their statute that they can only sue and be sued in a federal court. Other parties could have been joined under §1367 supplemental jurisdiction. They could have been added based on the Gibbs test (claims arising under the same transaction) since all of the claims are arising under the same case with another claim where there is original jurisdiction.  

· The court can deny jurisdiction because there is no federal question in this case. The judge won't throw this case out because the Red Cross must stay in federal court and then the other parties would be sent back to state court and this would create 2 separate cases which would be much less efficient.

· §1441 c also potential basis for removal. If jurisdiction is founded on §1331 and these claims are separate and independent then removal is permissible. Basis of original jurisdiction over this claim is not §1331 because the claim does not stem from federal law but instead the charter or the Red Cross. Also the claims are not separate. This is based on the Hurn test. (If there is one cause of action (one injury) then there is one case) this is the case here. There is only one cause of action because all claims arise from Roe contracting AIDS at the hospital.

· jurisdiction over the person
· Traditional Bases of Jurisdiction 

· True in Rem- ask court to declare that you are the owner of the property against all the people of the world. That you have the best title. (p.142 good case example of this)

· Q-in-Rem I-between you and the other party involved you have the best title to the property

· Q-in-Rem II- action where defendant has done something to you that has nothing to do with the property and so if he has property within the jurisdiction you seize the property and proceed against the property. The property has nothing to do with the case but you don’t have jurisdiction over the defendant so you must use the property.

· In personam- to have jurisdiction over the person they must be served in the boundaries in the court’s jurisdiction.

· Pennoyer v. Neff

· Mitchell plaintiff, he sued Neff for attorney’s fees ($300) in Oregon state court. Mitchell wins the case because Neff does not appear (default judgment) Neff does not appear because he is not aware of the case. They used service by publication. Mitchell sells property (which he has won from the default judgment against Neff) to Pennoyer. Neff plaintiff, Pennoyer defendant, sues in federal court in OR.

· RULE
· Where the object of the action is to determine the personal rights and obligations of the parties, service by publication against nonresidents is ineffective to confer jurisdiction on the court.

· Subject matter jurisdiction

· §1332-diversity of citizenship

· §1331-federal question involved (Donation Law of OR)

· This action is a Q-in-Rem I

· State creates right to quiet title relief- to declare ownership (Harms v. Eliscu)

· Pennoyer’s defense to Neff - Res judicata (based on the first court. Federal court must give full faith and credit to the judgment in the first case).

· Why is a federal court required to give full faith and credit to the judgment of a state court?

· Article IV of the Constitution (full faith and credit clause for state courts)

· §1738 p.265 full faith and credit statute that says that every court is required to give every other court full faith and credit (this includes both state and federal courts).

· How does Neff in a second case get to complain about personal jurisdiction/subject matter jurisdiction in the first case?

· Default judgment (exception to the rule is this and an obvious mistake)(DesMoines case says that other than these 2 exceptions you cannot raise personal/subject matter jurisdiction after judgment has been rendered.)
· The court did not have power to proceed with the case unless persons or property involved in the case were seized at the outset. Personal jurisdiction must be present at the beginning of the case. 

· Power and fair notice are completely separate problems. This case is not about notice but rather power. 
· Wuchter v. Pizzutti  (p.189) it is necessary that the property be seized at the outset and there must be a state statute that requires it too.
· Therefore Neff is allowed to say that this was an illegal Q-in-Rem II type case. Today the 14th amendment does not allow this. 
· Due Process, 14th amendment
· Is you weren’t a party in the first suit you can be bound by the decision.
· Specific Long-Arm Jurisdiction
· Hess v. Pawloski
· Pawloski sued Hess for damages resulting from a car accident in MA. A MA statute provided that nonresident motorists were deemed to have appointed a state official as their agent for service of process in cases growing out of accidents or collisions involving them. Hess was served with process in PA his state.
· RULE

· In advance of a nonresident’s use of its highways, a state may require the nonresident to appoint one of the state’s officials as his agent on whom process may be served in proceedings growing out of such highways use.

· Under Pennoyer v. Neff is service in PA enough to give jurisdiction to MA?
· Court says that by driving on the road in MA the registrar in MA is his agent
· If you live outside the state you can be in that state’s jurisdiction if you consent to it.
· Court finds implied consent from him using the highways in MA (MA statute).
· POLICY

· Pawloski has an interest in this since he is from MA, the accident was subject to the law of MA, and all the evidence is in MA. He should not have to go to PA because that is where Hess lives because he has no interest there.
· International Shoe v. Washington
· Intl. Shoe has salesman who sell shoes there in salesrooms, etc. Your offer goes back to MO and then your shoes are sent to you. The shoes are shipped f.o.b. (free on board which means that title to the shoes changes when they are placed on the train.)State feels that they have violated the statute that they must contribute to unemployment insurance fund because they conduct business there and have employees in the state.
· RULE

· For a state to subject a nonresident defendant to in personam jurisdiction, due process requires that he have certain minimum contacts with it such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice.
· Could they move it to federal court?
· Not a federal question
· According to article 3 section 2- they could do it because the federal courts have jurisdiction over actions between a state and citizens of another state. 
· §1441 a) allows for the defendant to remove the case as long as the federal court would have jurisdiction under §1332.
· Under §1332 this does not extend to a state and citizens of another state.  Therefore they are not allowed to remove this case.
· The case must stay in state court.
· How would WA collect from Intl. Shoe?
· They would need to seize their property in the state of WA.
· Under Article 4 each state must give full faith and credit to other states, federal court, etc.
· Therefore they can seize property in MO if they file a suit there because MO court is required to respect the WA judgment. (This is provided that the state of WA has personal jurisdiction over Intl. Shoe)
· Pennoyer changed by the court
· They have minimum contacts so that maintaining the suit there does not offend traditional notices of fair play and substantial justice. 
· Gray v. American Radiator & Standard Sanitary Corp.

· Gray, plaintiff, was injured by a water heater explosion. She sues American Radiator for selling her a defective radiator and Titan because they made the defective valve, which caused the explosion of the American Radiator’s water heater. American Radiator enacted a cross claim because Titan made the valve which made their radiator defective.

· RULE
· If according to Intl. Shoe a nonresident is subject to jurisdiction of a state, the relevant inquiry is whether the defendant made money off of this.

· Case brought in IL state court. Could American have asserted that cross claim in federal court?

· Rule 13G allows for this to happen in federal court.

· Why is Titan the only company that moves to dismiss for lack of personal jurisdiction? (12 b 2 motion)

· American does not make this motion because they sold her the water heater and they are located in the same state as Gray and therefore would be subject to IL law because they do a considerable amount of business there.

· 14th amendment determines how much power the state of IL is allowed to exercise over a person not within their jurisdiction.

· Must be a statute or rule that shows that IL can exercise this power. (State statute)

· IL has a statute that says that anyone that commits a tortuous act in IL can be sued there. (The tort does not occur until someone is injured)

· Must also fall under the federal statutes.

· Does the 14th amendment permit the state of IL to exercise this much power?

· Intl Shoe test- minimum contact so that maintenance of the suit   there does not offend traditional notices of fair play and substantial justice.

· The court feels that this is about how much money/business they do in IL.

· The court feels that the defendant’s association with the state is sufficient to support the exercise of jurisdiction.

· World-Wide Volkswagen Corp. v. Woodson

· Robinson was original plaintiff and they sue WWV, Seaway, Audi NSU, Volkswagen. Audi made a bad car and when they had a minor accident the car blew up on them. All the other people are in the chain of distribution of the torts claim..

· Could defendants have moved this to a federal court?

· Diversity of citizenship

· Minimal diversity under Constitution

· §1441 would allow removal if §1332 would allow this.

· NY citizens still since they aren’t in AZ yet.

· Can't do this under §1332 because there are two NY defendants.

· Removal not permitted.

· Does the 14th amendment permit OK have jurisdiction over WW and Seaway?

· Supreme Court says that they did not establish minimum authority.

· Is this case consistent with Gray?

· No because it is foreseeable that if you sell a car it will move throughout the states. You know that if the product is put in the sea of commerce you know that this could happen.

· Yes. How much money do they make selling cars to citizens of OK. 

· RULE
· Judge says that Gray doesn’t mean that anywhere the product goes haywire or any place that it could foreseeably end up that you have to go there for the suit. Gray says that anywhere they do a significant amount of business they are required to go there and defend their product.

· §1446 b.  If the action is removed within 30 days of when it first becomes removable and it must be within one year of when the case was originally filed.
· Burger King Corp. v. Rudzewicz
· Rudzewicz entered into a contract to start a franchise. He breached this by not paying Burger King the franchise fee. Burger King sues in Federal District Court in FL (assume that FL Fed. Ct. is no different than FL State Ct.)

· FL has long-arm statute, which is dependent on breach of contract in the state of FL.

· Does the statute apply to him?

· He stopped paying in MI.

· The payments stopped going to FL.

· According to contract law it must be where the other party has received the payment from the mail.

· The contract itself says that the performance will be deemed to be due in FL.

· Therefore the FL long-arm statute applies to him.

· RULE
· Does the 14th amendment permit FL to hear this?

· Minimum contacts test determines this.

· Minimum contact so that it doesn’t offend traditional notions of fair play and substantial justice. (International Show test)

· Court says that this is 2 tests.

· First, does the defendant have minimum contact? (sovereignty branch)

· Second, does maintaining the suit offend traditional notions of fair play and substantial justice (fairness branch) (need to consider plaintiff’s interests, defendant’s interests, forum state, and interests of judicial party as a whole)

· Does this case overrule World Wide Volkswagen?

· Yes because WWV did not consider the interests of anyone but the defendant.

· No because the defendant sought out Burger King. In WWV this did not happen (WWV was about sovereignty test). Most of the time you decide jurisdiction based on the fairness test. 

· Burger King wants this to be heard in FL because FL is written into the contract and the FL judges would be more familiar with this law and it keeps Burger King from having to go all over the country, which would result in different interpretations of the same contract with each franchisee.

· Rudzewicz does not want to go to FL because all of his business is in MI. That is what the arrangement states, that all of his business is in MI.

· FL has an interest in this case because their law is what governs this and they want their law to be interpreted correctly. Also they want to protect their citizens.

· Judicial system would prefer a FL judge making decisions about a FL law.

· If this case were interpreted as in WWV, the case would have been heard in MI.

· Brennan did this because most of the time people like Rudzewicz are the plaintiffs and so this way it does help future people like Rudzewicz

· Asahi Metal Industry Co. v. Superior Court
· Zurcher was the plaintiff. He sued manufacturer of tube, tire, Asahi which makes the tube valve assembly, motorcycle company, people who made tire, people who sold him motorcycle. Manufacturer of tube sues Asahi because they had an indemnity.

· Zurcher settles with everyone and only the cross claim remains.

· Asahi makes equivalent of a 12 b 2 motion.

· Does CA have a statute, which purports to extend jurisdiction over Asahi?

· CA long-arm statute will exercise full Constitutional power.

· RULE

· Minimum contact – whenever they are aware that their product may be sold in a particular location. This equals knowledge. (Brennan purpose=knowledge) (O’Connor purpose=intent) this is split 4-4. Stevens abstains because not necessary to establish minimum contact because it depends on the second test of fairness. Nothing turns on making a decision about the first branch. All nine agree that this would be unfair under the second test.

· Ragazzo thinks you should decide on the first part before you get to the second part. Believes that this (personal and subject matter jurisdiction) should be decided in the beginning of the case. (Pennoyer v. Neff). It either exists at the beginning or it doesn’t. it doesn’t go away.

· The court allowed personal jurisdiction to be examined in the middle of the case.
· Helicopteros Nacionales de Colombia, S.A. v. Hall

· Hall plaintiff. Suing Helicol, WSH, Bell Helicopter

· Bell Helicopter negligent for helicopter. (citizen of TX)

· WSH negligent for not taking proper care of their employees (citizen of TX)

· Helicol flew the helicopter (Colombian)

· Plaintiffs were all citizens of the US but not citizens of Texas

· §1332 c 2 says that it is the citizen of the decedent who matters not the representative of their estate.

· Why didn’t they file in federal court? 

· 2 defendants are citizens of Texas

· §1441 b does not allow it to be removed based on diversity grounds.

· Directed verdict motions were granted in favor of  Bell and WSH and so Helicol was the only defendant that went to the jury.

· Plaintiff only had Bell and WSH involved in case to prevent removal to federal court.

· RULE
· Intl Shoe is the test for when the court has specific in personam jurisdiction. 

· Specific jurisdiction is when there is a close connection between your contacts with the forum and the claim. 

· General jurisdiction says that you have enough contact with the forum that you can be sued about things that happen in other cases.

· Blackmun says that the claim must arise or relate to their activities in the forum.

· Brennan says that there only needs to be a relationship between the claim and the contact for the forum.

· The plaintiffs did not argue specific jurisdiction which is why the Supreme Court did not examine this.

· If we did argue this we would apply the Burger King test.

· Sovereignty branch- do they have minimum contact?

· At least one purposeful contact

· Knowledge or intent

· They intentionally came to Texas to make their contract so it fulfills this part of the test.

· Fairness branch

· Traditional notions of fair play and substantial justice

· Are the interests of all parties involved considered?

· Plaintiff wants it in TX because there is only jurisdiction over all of the defendants in TX.

· Helicol has interest in not having it in TX because all of evidence and accident happened in Peru. They are a foreign company. (Asahi says that burden on foreign corporations is large is you bring them into another legal system).

· Texas is interested in having it in TX because it has an interest in holding it corporations liable for their actions.

· Judicial system feels that this should be tried in Peru because that is where the accident occurred and all of the evidence is there.

· Fairness is very subjective.

· There was a substantial chance that this could be decided either way.

· General jurisdiction

· Do you do enough things in TX for you to have jurisdiction even if there is not a relationship between the claim and the forum.

· How many things necessary?

· Based on Perkins you need continuous and systematic contact with the forum.

· Rosenberg says that mere purchase is not enough contact.

· This case does not fit Perkins because it needs to be more than just continuous and systematic. It is the significance of what you do in the forum state. They need to be at a high level of importance. If there was general jurisdiction over Helicol then they could be sued in TX for whatever they do anywhere in the world.

· Personal jurisdiction

· Burger King -specific jurisdiction  

·  Helicol -general jurisdiction.

· In Rem Jurisdiction

Up to now examining the way in which INTL SHOE extends the jurisdiction of the state.

Now, what way does this constrict the power of the state.

· Shaffer v. Heitner

· Shaffer is a stockholder. Mad because of an antitrust violation, which caused the stock to drop. He wants them to reimburse the company treasury. Derivative claim (3rd party claim where you sue on behalf of the company)
· Heitner raises the question of in personam jurisdiction.
· Shaffer believes he has a quasi-in-rem II case.
· Q-in-Rem II- action where defendant has done something to you that has nothing to do with the property and so if he has property within the jurisdiction you seize the property and proceed against the property. The property has nothing to do with the case but you don’t have jurisdiction over the defendant so you must use the property.

· Stop transfer order was placed on the stock which means that the stock cannot be sold which is how you can seize the stock based on the statute, which says that DE is  the situs of ownership of all stock in DE corporations.

· Is this consistent with Pennoyer and seizure pf property?

· Arguments for inconsistent

· Property located in Phoenix not DE.

· Cannot actually seize this type of property.

· Should INTL SHOE (fairness) be applied too as well as Pennoyer (seizure of property)?

· YES-You really are exercising long-arm jurisdiction (quasi-in-rem is being equated to in personam) so INTL SHOE can be applied

· NO-INTL SHOE is based on traditional notions of fair play and substantial justice and there is no case more traditional than Pennoyer.

· Pennoyer has rules instead of standards and so you always knew that you could sue a person where they had property.

· The court holds that INTL SHOE must be met by every state court.

· Does INTL SHOE apply?

· Does the 4th amendment allow the DE court to hear this case?

· Sovereignty branch- is there minimum contact? (one purposeful contact, i.e. knowledge or intent)

· The defendants had minimal contact because they worked as directors and officers of a DE company.

· Fairness branch

· Plaintiff- he wants the case to go forward in DE because DE has control over holding the executives of DE companies liable and he wants a DE court to apply those laws.

· Defendant- they could have foreseen that they would be sued in DE based on their occupation. Also the law in DE is favorable to corporation and to their executives.

· Forum- DE wants to be able to regulate the affairs of DE corporations.

· Judicial system- wants it heard in DE because they are experts in employing the laws in the state of DE.

· Why dies the court hold that this is unfair even though under INTL SHOE fairness branch it would apply?

· DE statute does not say that executives and directors can be sued based on their official conduct. The statute says that anyone who owns property can be sued. Which would mean that anyone who owned stock would be responsible. Just owning stock is not enough of a reason for someone to sue you in DE for actions that are unrelated. Court says that this is almost then a question of general jurisdiction. The only contact here is holding stock which is not enough to have them sued here under the statute.

· RULE
· Quasi-in-rem II must meet fairness test and in states where there is a long-arm statute that uses the full extent of the state’s constitutional power it is meaningless.

· JURISDICTION BASED ON PHYSICAL PRESENCE
· Burnham v. Superior Court

· Husband sues for divorce in NJ for grounds of abandonment. Wife sues in CA. When husband visits children in CA he is served.

· Should service be enough?

· Does not require INTL SHOE because quasi-in-rem II is really a type of in personam jurisdiction based on Shaffer

· One of the most firmly established principles of jurisdiction is that a state has jurisdiction over nonresidents who are physically present in the state. The court is not aware of any state or federal statute or a judicial decision that has abandoned instate service as a basis of jurisdiction.

· Plaintiff says that in the courts application of INTL SHOE (continuous and systematic contacts with the forum) that a nonresident defendant can be subjected to jurisdiction only as to matters that arise out of or relate to his contacts with the forum.

· Nothing in INTL SHOE says that the defendant’s presence in the forum is not enough to constitute jurisdiction.

· Shaffer stands for nothing more than the proposition that when the minimum contact that is a substitute for physical presence consists of property ownership it must, like other minimum contacts, be related to the litigation.

· Shaffer said that quasi-in-rem and in personam jurisdiction are really one in the same and must be treated alike. That form of in personam based on a property ownership contact and by definition and unaccompanied by personal, in-state service must satisfy the litigation-relatedness requirement of INTL SHOE.

· Scalia says that this should be about efficiency.

· Brennan says that it should be about fairness even though it was not explicitly stated in INTL SHOE.

· 4-4-1 (Stevens abstains)

· Therefore the question is unsettled (so no rule)

· Assuming that Brennan is right about apply INTL SHOE is this fair?

· Sovereignty branch- there were minimal contacts. He needed to have intentional or knowledgeable contact with the state. Two arguments. First he conducts business there. Second he agreed to his wife and children moving to CA.

· Fairness branch

· Plaintiff is living in CA, its not to her benefit to have it anywhere else.

· State of CA has a large interest because it has to deal with their citizen and also if he doesn’t pay alimony and child support they will have to support her.

· Judicial system as a whole wants in CA because both the wife and children are living there.

· Defendant, according to Brennan it is fair.

· Whom does Brennan’s fairness test exclude when he talks about deriving benefits from CA law?

· It includes people who are voluntarily and knowingly in CA.

· It appears that Brennan feels that service in the state is enough to constitute fairness.

· JURISDICTION BASED ON CONSENT
· A defendant can consent to personal jurisdiction by agreeing to submit to the court or by performing certain acts which constitute the waiver of objections to personal jurisdiction.

· RULE 12(h)(1) provides that a defendant who fails to raise an objection to personal jurisdiction in the answer or initial 12 motion is precluded from raising the issue.

· JURISDICTION IN THE FEDERAL COURTS
· RULE 4 has been amended to broaden the reach of the federal courts.

· 4 (k) (1) (a) provides that in actions other than federal question and interpleader cases the federal court may assert jurisdiction over a defendant only when the forum state would have the power to do so.

· There are 3 exceptions to this:

· 4 (k)(1)(b) permits service outside the forum state (within 100 miles of the court) if such service is necessary to add a party under Rule 14 or to join under Rule 19 an indispensable party to an action, counterclaim, or cross-claim.

· 4 (k)(1)(c) permits service on a defendant who is subject to interpleader jurisdiction under §1335.

· 4 (k)(1)(d) recognizes that Congress in some instances has authorized nationwide or even worldwide service of process.

· Up until now we have discussed limits on the Due Process Clause of the 14th Amendment (state court). Now we are discussing 5th amendment and due process, which has to do with federal court.

· Omni Capital International v. Rudolf Wolff & Co.

· Plaintiff from LA (investors) they sue Omni which is a NY company.

· Wolff and Gourlay are impleaded into the case (Rule 14 (a) permits impleader on the theory that you can implead anybody and if you lose to the plaintiff they should pay you. It is called a third party claim.

· Omni is called a third party plaintiff and Wolff and Gourlay are third party defendants.

· Subject matter jurisdiction

· Fraud under the CEA (Commodities Exchange Act) which is a federal issue because this is a federal statute.

· Also a common law fraud claim brought which is supplemental. Could this claim stand alone? Yes because there is complete diversity of jurisdiction and it satisfies the amount required.

· Investors are upset because there are no tax benefits from the scheme.

· Omni says that Wolff did something to get the IRS involved and if Wolff hadn’t been involved this would not have happened. (claim against Wolff for indemnification).

· Where can the case be tried?

· 5th amendment- the federal government shall not deprive anyone of life, liberty, and process under the due process of law.

· Does the 5th amendment’s due process clause allow the US to hear the case against Wolff?

· INTL SHOE- did they have minimal contact with the US (doesn’t matter that it is in LA because this is federal court)

· Their purposeful contact is their association with OMNI, which was intentional.

· Fairness branch

· Plaintiff- its fair for the plaintiffs to go forward in the US because they are American investors buying something that was sold in the US, which violates US law.

· Defendant- they are British, which would be burdensome according to Asahi.

· Forum- US has interest in protecting its citizens and enforcing their own laws.

· International judicial system- prefer US because it would be US judges making decisions on US law.

· Therefore it would be fair under the 5th amendment.

· Just as the 14th amendment defines the outer limits of the state court, the 5th amendment defines the outer limits of federal jurisdiction. This is defined by Congress under a statute or rule.

· Found under Rule 4 (k)

· This rule says that it must be served under RULE 14 (state). That they must be served 100 miles from courthouse door. Must be served in a judicial district of the US. If there is another federal statute that says its ok. 

· Could a state court in LA hear this case?

· If they could then a federal court would also allow this.

· Based on LA long-arm statute this is not satisfied because Wolff does not do substantial business in LA. They don’t extend their statute as far as the 14th amendment allows. You must do substantial business in LA and the injury must occur there as well.

· Therefore they could not be tried in LA state court thereby not allowing this to be heard in federal court.

· Under rule 4 k this is not allowed.

· Service anywhere in the US is allowed under the 5th amendment.

· The 5th amendment would allow this to be heard but there is no rule or statute that would allow this.

· After this congress passed rule 4 k 2 which would have allowed this because it provides for someone who can't be sued in any state but the constitution allows this suit than you can be sued anywhere. Wolff did enough business in NY which would have allowed a case to be heard in NY state or federal court.

· CHALLENGES TO JURISDICTION 
· Rules 12 (b), (g), and (h)

· Defendant can challenge personal jurisdiction under these rules.

· PROCEDURAL DUE PROCESS
· REQUIREMENT OF REASONABLE NOTICE

· COURT MUST HAVE POWER TO HEAR A CASE (FORCE THE DEFENDANT TO RESPOND TO THE CASE (PENNOYER AND Intl Shoe)

· THE COURT MUST HAVE GIVEN PERSONAL SERVICE TO THE DEFENDANT TO ASSERT POWER OVER HIM. THAT’S WHY IN PENNOYER IT DIDN’T MATTER IF THE DEFENDANT DIDN’T KNOW ABOUT THE SUIT. IF THE COURT HAS POWER OVER YOU AND YOU GET SUFFICIENT NPTICE IT DOESN’T MATTER IF YOU NEVER FOUND OUT ABOUT THE CASE.  (SERVICE OF PROCESS DOES 2 THINGS)

· Mullane v. Central Hanover Bank and Trust Co.

· Central Hanover Bank is the plaintiff and the defendant are the principal (Vaughn) and interest (Mullane) beneficiaries of the trust.They are suing so that the court will force them to accept what has been done. Settlement of accounts. They are doing this so that the trustees won't be able to complain about what they have done during the first year. (misappropriation of funds, excessive fees, mismanagement of trusts, etc)This proceeding would then be res judicata about whether or not the bank did anything wrong during year one. 

· Principal beneficiaries like investments that have the least amount of risk because they want the money to still be there at the end. Interest beneficiaries like high risk investments because they don’t care if the money is there at the end anyway. These 2 parties have a conflict of interest, which is why they have two different representatives.

· Court appoints them a representative because it is required by the statute and it is required by the statute because a person even if they did know about this case will want to pay a lawyer to find out because their interest is so small. 

· Does the NY court have the power to force the defendants to defend the case (does it fit in with the due process clause of the 14th amendment)

· Applying burger king to the facts

· Sovereignty branch- minimum contact (one purposeful contact- intentional or knowing)

· There has not been purposeful contact.

· Fairness branch

· Plaintiff- have an interest in having this case heard in NY because they’re from NY and they operate under NY law. Want NY to interpret NY law. They want this to go through so that the des are bound.

· Defendant- different defendants have different interests. The ones who don’t live in NY would rather not do it there. They do want the suit to go forward to see if the trust did anything wrong because they are not going to want to pay for their own lawyer to do this.

· Judicial system interest- NY judges interpreting NY law.

· Judicial system as a whole would like it to be heard in NY because it is more efficient. Bank, law, and property are in NY.

· According to the fairness branch it is ok to do this is NY.

· Sovereignty branch is not fulfilled.

· Ignore the sovereignty branch. 

· Jurisdiction by necessity.

· Large public policy interest in hearing the case and there is nowhere else where it can be heard.
· People got constructive notice (did not get notice and it doesn’t matter)
· Notice by publication
· 14th amendment requires power over defendant and that there is constitutionally sufficient notice.
· Reasonable notice.
· For known addressees they should have been mailed a letter.
· For everyone else it is ok by newspaper.
· Reasonableness is a matter of balancing the costs against the benefits.
· Notice that is reasonable under all circumstances which require a balancing of the costs and the benefits. (standard rather than rule)
· If you give notice bade on the constitution then the defendant are bound even if they didn’t know about the case. If it is not done with the constitution than it doesn’t matter if the defendant does know they still are not bound.
· OPPORTUNITY TO BE HEARD
· Fuentes v. Shevin

· Who should hold the property while the case is going on.

· Subject matter jurisdiction

· Violation of due process which is under federal law (14th amendment).

· She is bringing a state claim

· She’s asking for coercive relief (more than declaratory relief which would be in Skelley Oil)

· The source of the right to get an injunction is the 14th amendment which satisfies the Holmes creation test which allows her to bring this claim in.

· With this claim she is also allowed to get her declaratory judgment claim in. §1367 allows this.

· Does the due process clause apply? (5th amendment)

· Possessory  Interest

· What does the due process clause require?

· Shouldn’t be deprived of property before an adversary hearing.

· Constitution only requires due process. It is not implicit that this must be a pre-deprivation hearing.

· Due process requires that you balance the plaintiff’s interests

· Does Mitchell overrule Fuentes?

· Yes- because Fuentes says that the stature was unconstitutional because they violate due process because there needs to be a pre-deprivation hearing. Mitchell allowed a post-deprivation hearing to satisfy the due process requirement.

· No- LA statute had additional protections—a judge had to sign the form, an affadavit which has to explain why you are entitled to the property. Therefore Mitchell is different from Fuentes and does not overrule it.

· Fuentes doesn’t seem to say that a pre-deprivation hearing is only required when there is no neutral decision maker (judge) presented with an affadavit that explains why they are entitled to the property. 

· Fuentes says that a pre-deprivation hearing is always required.

· Has Connecticut v. Doer overruled Mitchell?

· Yes-Mitchell stands for due process being satisfied when judge is decision maker and there is an affadavit which explains why they have an interest in the property than Connecticut v. Doehr has overruled this.

· No-because here there is no interest in the property here. In Mitchell there is an interest in the personal property. This is more similar to a Q-in-rem action. Suit here was about assault and battery. Greater latitude in seizing property of both parties have an interest in the property.

· VENUE
· GENERAL PRINCIPLES

· In making a venue decisions, you look at statutes, constitutional provisions, or rules of the court.

· Proper venue depends on the theory of the claim, the subject matter of the claim, and the parties involved.

· Factors considered are:

· Where the subject matter or the action is located.

· Where the cause of the action arose.

· Where the defendant resides, does business, or retains an agent

· Where the plaintiff resides (for state court based on statute)

· In suits involving the government, where the seat of the government is located.

· §1391

· (a) In diversity actions venue is proper on a district where one of the defendants resides, if all of the defendants reside in the same state, or in a district where a substantial part of the events or omissions giving rise to the claim occurred or a substantial part of the property that is the subject matter of the action is situated, or in a district in which the defendants are subject to personal jurisdiction.

· (b) In federal question cases the action may be brought in a district where one of the defendants resides, if all of the defendants reside in the same state, or in a district where a substantial part of the events or omissions giving rise to the claim occurred or a substantial part of the property that is the subject matter of the action is situated, or in a district where any defendant may be found. Part 3 makes this narrower.

· Venue requirements are premised on notions of convenience so objections to the venue of a particular court are waived if not asserted promptly.

· Federal venue requirements don’t need to be met in actions that are removed to federal courts because waiver occurs when the defendant voluntarily removes the action to federal court.

· LOCAL ACTIONS

· Local actions includes actions concerning real property, particularly suits to gain possession of land. Because these actions involve a particular piece of land that is located in within a given region, they have been deemed local.

· A local action can be brought at court where the res at issue is located.

· A transitory action can be brought wherever personal jurisdiction over the defendant can be obtained, subject to the general venue requirements.
· State court

· Reasor-Hill Corp. v. Harrison

· Plaintiff is Planters Flying Service sues Barton in AR. 

· Why is there jurisdiction over Barton in AR?

· There would be minimum contacts (long-arm statute)

· Sovereignty branch (knowing or intentional contact)

· He had knowing contact because he reached out to AR.

· Fairness branch

· Plaintiff-is from AR

· Defendant-not from AR, but solicited business from an AR company

· State interest- want to see that their citizens can collect for wrongs

· Judicial system as a whole- MO everything happened there, the land is there, etc.

· There is personal jurisdiction over him.

· Barton files a cross claim against Reasor Hill because they made a bad product.

· Personal jurisdiction over Reasor Hill in AR because they are an AR company.

· Would there be personal jurisdiction in MO?

· Depends on whether knowledge (Brennan in Asahi) or intent (O’Connor in Asahi) is more important in sovereignty branch of Burger King test.

· Assuming you can't sue Reasor Hill in MO

· Is there venue in a federal court in AR?

· No because of Livingston v. Jefferson.

· Matters involving property (local action-actions that involve title or injury to the property) have to be heard where the property is located.

· REASOR HILL IS NOT THE LAW.

· THE LAW IS VENUE IN A LOCAL ACTION LIES WHERE THE LAND IS (LIVINGSTON V. JEFFERSON)

· RULE

· A court supposedly is not qualified to pass upon the title to land outside its geographical boundaries.
· A plaintiff should be encouraged to pursue remedy before the defendant leaves the jurisdiction where the res at issue is located.
· There is a strong tendency to refuse suits against one’s own citizens by nonresidents.
· The weight of suthority continues to rely on these distinctions even though the court in Reasor-Hill did not agree.
· VENUE IN THE FEDERAL COURTS
· Never been looked at on terms of local or transitory actions, but based on Livingston v. Jefferson, the local action rule has been used.

· Bates v. C&S Adjusters

· Bates is plaintiff sues C&S in federal court in district of NY.

· His claim is that they violated the Fair Debt Collection Practices Act

· Subject matter jurisdiction is based on

· Case arising out of federal law.

· Holmes-right to relief is created by a government agency.

· Is there diversity of citizenship?

· Bates is from NY, C&S is from PA

· Amount in controversy is not enough.

· Personal jurisdiction in this federal court in NY?

· Burger King test is for state court.

· Rule 4 how much personal jurisdiction a federal court has

· 4 k

· they will only have jurisdiction as a state court would

· would a state court have personal jurisdiction?

· Burger king test

· Sovereignty branch

· Minimum contact (intentional or knowing)

· They sent in mail to PA and it was forwarded to NY. They had no knowledge or intent for it to go to NY.

· Case should have been dismissed on a 12 b 2 (lack of personal jurisdiction) motion but rather he made a 12 b 3 motion (improper venue).

· would constitution permit NY court to hear this?

· 5th amendment

· apply Burger King – does C&S have minimum contact with the US as a whole. Clearly yes.

· Should the 12 b 3 motion be granted?

· §1391 a is when a case is based solely on diversity jurisdiction

· §1391 b for mixed claims and claims where jurisdiction is not founded solely on diversity jurisdiction.

· Here there isn’t personal jurisdiction over the defendant but since they didn’t make the motion are §1391 b.2 or b.3 met? (§1391 b.1 is not met because there is not personal jurisdiction over the defendant. Usually venue for corporations exists wherever there is personal jurisdiction).

· §1391 b.2 is met because the letter was received in NY which constitutes a substantial part of events that give rise to the claim.

· §1391 a and b are different because a says that venue is ok anywhere defendants are subject to personal jurisdiction. B says it is anywhere the defendant is found. B is narrower.

· TRANSFER
· Transfer is attempted to the court most convenient to the parties and the witnesses. 
· Federal courts are authorized to make interstate transfers by § 1406(a).
· Interests of justice are better served by transfer than by dismissal.
· Transfers can only be made to courts in the same judicial system (i.e. state to state, and federal to federal).
· Hoffman v. Blaski

· Plaintiff is Blaski and he sues Howell and his corporation in US District Court in the Northern District of TX

· What was basis of subject matter jurisdiction?

· Article 3 section 2- case arising under federal law

· §1331, 1338(patent law)

· Blaksi could not have brought this in a state court because claims arising under patent law are exclusive in jurisdiction to federal court. (§1338)

· Parties would be completely diverse (plaintiff from IL, defendant from TX), amount in controversy sufficient.

· Jurisdiction over the person because all defendants are TX residents.

· Is venue proper?

· §1391 B allows for this because (jurisdiction is not founded solely on diversity which is why it is B rather than A) all of the defendants reside in TX.

· Does the residency requirement of §1391 mean the same as domicile?

· At the very least the place where you are domiciled is the place where you are a resident.

· Corporations, under §1391 (c), are residents where they are subject to personal jurisdiction.

· The defendant want to transfer the case back to IL which is where Blaski is from.

· Why did Blaski sue in TX and why do the defendants want to move to IL?

· Appeals courts for the northern district of TX are heard by the 5th circuit, appeals for the Northern district of IL are heard by the 7th circuit.

· Blaski likes 5th circuit and Howell likes 7th circuit laws.

· Why did he do it under §1404 rather than §1406

· §1404 when the venue is ok.

· §1406 when the venue is improper

· there is nothing wrong with TX as a venue here so it is made under §1404

· Appeal is taken in a writ of mandamus (saying that what the judge did is wrong and it is and order for him to do his duty)

· Case is sent to IL by both the district court and the 5th circuit

· In IL he makes a motion to remand the case to IL.

· He decides to keep the case in IL.

· Then sues judge in 7th circuit writ of mandamus.

· The 7th circuit remands the case to TX.

· In a later case the supreme court said that the 7th circuit should defer to the 5th circuit rather than overrule them. So it should have stayed in IL.

· could he have filed in IL?

· Same rules for subject matter jurisdiction

· PERSONAL jurisdiction

· Look at burger king test

· Doesn’t meet the minimum contact test (sovereignty branch)

· Fairness branch wouldn’t support it in IL either because all of the things happened in TX.

· Standard for transfer if where it is convenient and where the case could have been brought

· IL is not a place where the case might have been brought because the plaintiff did not have a right to do this without the defendant’s consent.

· Consent or waiver is not sufficient to allow the transfer of the case.

· Court does not see § 1404 (a) to allow defendants to waive their rights of venue and personal jurisdiction objections.

· The court wants to protect the interests of the plaintiff. 

· Under § 1404 (a) both plaintiffs and defendants are allowed to request a change of venue.

· A case may be transferred by the plaintiff is it is to a district where the defendant is subject to process and personal jurisdiction.

· FORUM NONCONVIENS

· Allows the court discretion in choosing whether to honor the plaintiff’s forum choice.

· Dismissal also requires that there is another forum where the action can be brought.

· It has been held in some states that this cannot be invoked in the state where the plaintiff resides, although in most states all of the parties interests are examined.

· Forum non conveniens permits a court having jurisdiction over an action to refuse to exercise its jurisdiction when the litigation could be brought more appropriately in another forum.
· Leading case in determining this is Gulf Oil.

· Piper Aircraft v. Reyno

· Plaintiff is Reyno. She sues Piper aircraft and Hartzell propeller.

· She represents the decedents.

· She sues in CA state court.

· Defendants remove to US District Court in CA

· They want to move to US District Court in PA

· Truly want the case to be tried in Scotland.

· They moved to federal court because federal court is more concerned with international relations of the US and thus more likely to grant forum nonconveniens.

· Want it in PA because Piper is from PA and they think that the hometown judge would grant this motion.

· Why do the defendant want to go to Scotland?

· Scotland does not recognize strict liability on torts and does not let survivors sue for damages to dead people.

· PA judge grants the motion for forum nonconveniens.

· Was removal proper?

· Removal proper because of diversity of citizenship.

· Citizenship of decedents is what matters (§1332 (c))

· Obviously amount in controversy is met.

· Do they have personal jurisdiction over 

· Piper?

· Sovereignty test- must sell planes in CA. intentional contact

· Hartzell?

· Are selling the propellers enough to constitute intentional contact?

· Brennan- if they do a large enough volume of business there then the sovereignty branch would be met.

· O’Connor-

· Was venue proper?

· Piper resided in CA (based on §1391 c)

· Hartzell is not subject to personal jurisdiction in CA.

· Under §1391 a1-can't happen

· A2-substantial part of the events did not occur here.

· A3- action could have been brought somewhere else

· Venue is proper under §1446 because the case was removed and venue is proper anywhere the federal court sits in the same district of the state court. Removed cases are no subject to §1391.

· Piper seeks to have case transferred under §1404.

· Hartzell seeks to have case transferred under §1406 (there was no venue problem)

· §1631 says you can transfer for lack of  personal jurisdiction

· Should case be heard in Scotland?

· Gulf Oil test says should look at factors

· Private interest factors- normally give a lot of respect to plaintiff’s choice of forum.

· Look at relevant evidence

· Public interest factors

· Scotland has a bigger interest in this case because accident occurred in Scotland and their citizens were killed.

· US has an interest in making Piper and Hartzell responsible for making safe planes and propellers.

· Supreme court holds that the case should be sent to Scotland.

· This is a discretionary question and standard of review is did the trial judge commit a very bad error of discretion?
· Piper established the idea of balancing the interests of all of the parties involved.
· CHOICE OF LAW

· State law in federal courts
· Swift v. Tyson
· Laws of the state are more usually understood to mean rules and enactments promulgated by the legislature or long established customs which have the force of the laws.
· The laws of the states that would be regarded as rules of decision in federal courts were limited to state statutes, constitutions, and state judicial opinions interpreting them. Federal courts were bound to follow these, but in the absence of a valid state statute, they could apply federal common law.
· State court will ask a choice of law question. It does not mean that that state court will apply their law to the case necessarily.

· Single factor tests were used to determine law. The more modern tests say that you should apply the law of the place with the most significant contact to the case. 

· 3 questions

· when a case is filed in federal court should federal or state law be applied

· if state which state law
· how do you tell which law of the state you should use.
· Erie R. Co. v. Tompkins

· Tompkins was walking closely to the train (trying to hitch a ride on the train), trespassing on the railroad’s property and was hit by the train.

· This occurred in PA.

· PA law says that they do not have a duty of ordinary care. There is only a duty to refrain from wanton or willful contact. 

· Plaintiff brought the case to NY federal court. Federal court is not required to apply the majority rule. Instead they would apply their own general law. They could decide which law to follow based on what they thought was best.

· In state court the new la would apply. In federal court the old or the new rule could apply.

· Why did he bring this to NY federal court rather than PA?

· Because he wants to avoid this PA thinking. NY follows the new majority rule.

· Trial judge says apply the new majority rule which is a trespasser is owe the duty of ordinary care.

· Was the trial judge entitled to make up federal common law?

· If PA had a statute that said that they had a duty to refrain from wanton or willful contact they would be required to apply that law.

· §1652 requires this.

· Does this language suggest that common laws are included?

· Courts do not pass laws so common law decisions are not included from that perspective.

· A law is nothing more than a rule the people have to follow so courts can make law in a case.

· Does the legislative history lend itself to including judicial decisions as laws.

· The first draft of this used to refer explicitly to common law and they took it out purposely.

· Law includes common law. It used to separate both of these but now it combines them.

· Is it good policy to depart from Swift?

· It is a bad idea to overrule Swift because this enables consistent federal common law which could result in more consistent state law.

· States are sovereign and so they don’t need common law consistency. States felt free to ignore the federal courts and in the past 100 years this has not created consistency.

· The theory that a person can go to federal court will protect him as a non-citizen of the state but if this is done in state court and the defendant cannot remove because he is from that state then the plaintiff has an absolute choice of forum and right to pick his own law resulting in discrimination for in-state citizens.

· Under Swift you can move just to destroy diversity jurisdiction.

· As a matter of policy the court thinks that Swift should be overruled.

· What about jurisprudence?

· Finding the law versus making the law.

· Could congress stipulate that judges have the right to make their own law i.e. repealing §1652?

· Under article 1 section 8 does not allow this and neither does the 10th amendment. So if congress doesn’t have this power, surely the courts don’t.

· Arguably the interstate commerce clause would give congress the power to do this. 

· Something is a holding if changing it would change the outcome. Otherwise it’s a dicta (part of the dictum).

· Dicta- All you have to do to decide whether state common law counts is to decide when §1652 requires you to apply common law. So it doesn’t matter if the constitution would permit this.

· Holding- Brandeis says that the case would come out differently because they wouldn’t overrule Swift if this was only about the meaning of §1652. it is their view that the Constitution requires this.

· Reasons for overruling Swift

· Historical underpinnings of Swift were demolished.

· The benefits that were supposed to flow from Swift did not accrue. No uniform national law had developed. Federal and state law were kept separate. Plaintiffs could forum shop if they were diverse. 

· Swift was unconstitutional according to Brandeis. (violation of the 10th amendment).

· Guaranty Trust Co. v. York

· York was plaintiff alleges fraud and misrepresentation (equitable claims). Says that they breached their fiduciary duty. Says that they were supposed to look out for the note holders not for themselves. Convinced the company to make a bad exchange.

· York is seeking an injunction and rescission of the contract.

· Brings the claim in federal court

· Which law should be applied?

· This affects the statute of limitation

· Under state law this has passed. 

· Under federal law there is no specific statute of limitations. (laches- you cannot wait an unreasonable amount of time).

· Why doesn’t Erie end this question?

· There is a distinction between equitable actions and suits at common law so Erie does not apply.

· What problem would there be if the court were allowed to apply its own law in equitable actions?

·  This would cause lack of consistency and forum shopping. 

· It may create rights that the parties did not have under state law. 

· If this is a violation of the constitution then this confirms what the 10th amendment requires.

· Therefore the court applies the same law to equitable actions too. Changed §1652. State law applies to equitable actions.

· State law doesn’t govern procedural issues because that needs to be done by the federal government.

· Erie only applies to substantive questions.

· Substance- rules that govern conduct.

· Procedure- housekeeping rules.

· This court’s says that if there is a change in the outcome then you must apply state law.

· This court doesn’t want to distinguish the difference between them because they believe that anything that affects the outcome is substantive (many things that would be thought to be procedural are really substantive under this court.)

· If the procedural rules would affect the outcome then the plaintiff would forum shop to choose the best location for their desired outcome. 

· You can't understand the sum total of your rights unless you understand the procedure that gets you your rights.

· The remedies define the scope of your rights. (no right no remedy)

· You apply guaranty trust in question of substance where the outcome would change if state law were applied.

· Taken to an extreme everything affects the outcome (therefore federal law would essentially apply to nothing.

· Outcome determination test was an attempt to prevent federal courts from reaching a decision at variance with the result that would obtain in a state court in a comparable case.

· This is Erie’s attempt to achieve a vertical uniformity of law rather that Swift’s attempt to achieve horizontal uniformity.

· Problems developed with the outcome determination test were that virtually all procedural rules (both federal and state) could affect the outcome of the case. 

· Byrd v. Blue Ridge

· Goes the other way from Guaranty

· Byrd wants to sue Blue Ridge since they aren’t his direct employer and therefore do not fall under the workers comp laws.

· The court balances the federal interests against the state interests.

· Court doesn’t hold that the 7th amendment requires a jury trial.

· Obvious large federal interest because is constitutional matter and the state merely has a housekeeping interest.

· Because federal interest is greater apply federal law.

· Does Byrd overrule Guaranty?

· Obviously yes because different tests.

· They say no because they believe that guaranty said that when there is no significant federal policy  interest involved then you apply state law.

· The mere possibility that a federal practice may alter the outcome of a diversity case is not conclusive in deciding whether to apply state or federal law.

· A balancing test emerges from Byrd that requires weighing the policies underlying the state and federal rules. 

· When the state practice reflected weak state policy against a strong federal practice, the federal law should be applied.

· Hanna v. Plumer

· MA citizen sues an OH citizen

· Issue is service of process

· State law- served personally 1 yr from the time the executor became the executor.

· Federal law- says that it can be delivered to a responsible person in their house. (rule 4 e 2)

· Under federal law this is ok, but under state law the case is over.

· Is this an affect on the outcome?

· Yes- under state law the action can't be brought.

· No- because all you are doing is changing the way that they would have acted not the actual outcome of the case.

· This didn’t affect anyone’s choice of forum. 

· Court doesn’t apply Guaranty because you must ask outcome test in this way- would the choice affect the outcome in a way that would’ve influenced the plaintiff to shop forums at the time the complaint was filed. 

· The court doesn’t apply Byrd but how would it?

· Balance interest of federal government versus state government.

· State has a large interest in making sure that estate things happen quickly.

· Federal interest is in protecting its ability to protect its own procedure. Want this to be uniform for all federal cases.

· Argument that there is a greater federal interest. 

· In this case the court says that no matter how big the affect on the outcome, no matter how big the state’s interest in this case, federal law must apply.

· The court said that by applying state law this would nullify the federal law. This can't happen because of the supremacy clause.

· Congress under the rules enabling act gave the supreme court the right to create rules of procedure for the federal court. They cannot make substantive rules. Congress got this power from article I section 8 (power to set up courts (tribunals) inferior to the supreme court and then make a laws necessary and proper.)

· Supreme court’s test (§2072) for a rule of procedure is from Sibbach v. Wilson (386)

· Test is that the rule is procedural if it really regulates procedure.

· What does Hanna say about how we handle the rules that apply to both substantive and procedural questions?

· If the rule can be substance and procedure than it counts as a rule of procedure for §2072.

· Did this case overrule the Ragan case?

· Here they said that there wasn't any conflict in Ragan and so the Supremacy clause doesn’t come into play. Rule 3 says that the case is commenced on filing. It doesn’t say when the statue of limitations has run out. 

· Summary judgment (section a) says that you have 20 days to file the motion beginning with the commencement of the case. 

· What about the Cohen case?

· Rule 23.2 does not explicitly answer the question. So perhaps there is nothing wrong with NJ adding to the case.

· Does Rule 4 (e)(2) really apply to this case?

· MA statute deals with executors and there is nothing in the federal rule that talks about this subject.

· The court feels that Guaranty and Byrd were wrongly decided and so they come up with a revisionist version allowing the court to have a new rule without getting rid of the others.

· To decide whose law to apply you must ask

· Is there a valid rule of statute which governs the case?

· Is the rule broad enough to govern the case?

· Is there an important federal policy involved (apply Byrd) remember that the federal interest of uniform procedure counts.

· If there is no policy then apply Guaranty in the same way it was done in Hanna.

· What is the test for whether a rule is valid under §2072 (applies to both substance and procedure)?

· If the rule can be substance and procedure than it counts as a rule of procedure for §2072.

· Example- if the defendant must exercise reasonable care can only be substantive even under Hanna.

· Under article 3 what are the boundaries of congress’s power. Under §1331 how much power did congress really grant.

· Hanna increases forum shopping because if a federal law or statute is involved federal law governs the case. Hanna increases the possibility that state federal law will apply.

· Hanna assumes that if it is procedural under §2072 than it is procedural under Erie. THIS IS NOT ALWAYS TRUE. IF IT IS A VALID RULE OR VALID STATUTE IT MUST PREVAIL ACCORDING TO SUPREMACY CLAUSE.

· To what extent is Erie consist with Hanna?

· Inconsistent- Makes a big difference under common law (if it’s a rule or statute it must prevail based on supremacy clause). If state and federal laws are in conflict of the state has a bigger interest than outcome test would determine whose law applies.

· Hanna increases forum shopping because if a federal law or statute is involved federal law governs the case. Hanna increases the possibility that state federal law will apply.

· Consistent – Erie says you apply state rules on matter of substance; it doesn’t speak to procedure. Therefore Hanna is not inconsistent with Erie.

· How do Erie and Hanna differ in views of federalism?

· Erie’s progeny (Guaranty) said Federal law, in a diversity case, applies only to things which are so insignificant that they don’t affect the outcome of the case.

· Hanna argues that federal law applies to everything governed by a rule or a statute.

· Hanna all about supremacy clause. Erie all about the 10th amendment.

· Guaranty was almost too broad.

· Walker v. Armco Steel Corp.

· Court reaffirmed Ragan.  In Hanna the Court distinguished between the two cases.  Hanna now only applies if the federal rule is sufficiently broad to control the issue before the court.  No indication that Rule 3 was meant to toll a state statute of limitations.  It simply governs the date from which various timing requirements of the Fed.  Rules begin to run, but does not effect state statute of limitations.  If there is no direct conflict between the state rule and the federal rule, then Hanna does not apply.  Hanna grandfathered in all the old cases - they're still good law in particular situations where they apply; and Hanna kept them all intact.

· Stewart Organization, Inc. v. Ricoh

· Is AL law applies then parties cannot choose their forum.

· If federal law applies this clause should be given substantial, but no conclusive weight because this can't be a large burden on court, witnesses, etc.

· Federal rule is that generally forum selection clauses will be honored.

· Apply Hanna to this case

· Is there a valid rule or statute broad enough to govern this question?

· Is it valid in terms of being passed by Congress.

· Is §1404 broad enough to govern this?

· No because it doesn’t specifically speak to forum clauses. It’s very general.

· Yes because the forum selection clause is one of the factors that goes into the convenience of the parties. 

· How is this consistent with Walker (walker says that if the federal rule doesn’t speak directly to the issue than it doesn’t govern)?

· Revisionist history.

· Did Congress have the power to pass this?

· The reasoning of Hanna says that this must be fine. Article 1 (8) congress has the power to create lower courts and to do anything necessary and proper.

· One may say that Hanna and Stewart are the same.

Culmination of how you tell when to apply federal v. state law

· **Gasperini v. Center for the Humanities, Inc.

· $450,000 Gasperini wants for the slides

· uniqueness of the slides and the earnings of photographer

· NY standard is when it deviates materially from what is reasonable

· Fed. Standard is what offends the conscious of the court

· The appellate court would apply the “deviate materially” standard and would give the trial judge no deference.

· Federal appellate court asks whether there has been an abuse of discretion. They can't exercise a broader power because of the 7th amendment.

· How would you decide Gasperini under Hanna?

· Would you apply federal law?

· To apply Hanna, is there a federal rule or statute that governs this issue?

· Rule 59 applies

· Now must ask 2 questions about this.

· Is it broad enough to cover the issue in question?

· Did the Supreme Court have the right to create the rule under §2072.

· If either is answered no, then you move on to other branches of the test.

· Yes- A new trial can be granted for the reason that traditionally new trial motions have been granted.

· No – the rule itself does not tell you how to measure whether or not there is enough evidence to govern the question.

· If a rule is not broad enough we must look at whether there is an important federal interest involved.

· Balance state and federal interests.

· NY has a tort reform interest—very substantial.

· Here it is easier for a state judge to take away their money than a federal judge

· Hanna would say you apply state law for the trial court.

· Appellate court

· Should you apply federal or state law

· The 7th amendment requires that the standard of review be no larger than an abuse of discretion.

· Federal law applies because there is no significant federal interest, no change in the outcome, etc.

· Gasperini did not analyze in terms of Hanna

· It analyzed in a way similar to Byrd (do your best to accommodate the state interest except when a serious federal interest is violated)

· Conservative court who believes in state’s rights

· CHOOSING THE APPROPRIATE STATE’S LAW

· Klaxon case

· Action brought in a DE federal court for breach of a contract that had been executed in NY. The third circuit held that the NY statute should apply. The supreme court reversed ordering that the principles of DE be applied. Using NY law would violate the Erie principle of uniformity. The state has the right to pursue local policies. This eliminates forum shopping.

· Klaxon is limited by two principles:

· The state conflicts principle that is to be applied  must be valid under the Full Faith and Credit and Due Process clause of the Constitution. 

· When there is no precedent in the forum state describing the choice of law ruled to be applied a federal court may assume that the state would follow those conflicts doctrines accepted by the majority of jurisdictions. 

· Mason v. American Emery Wheel Works

· Gasperini is last word on when to apply federal or state law.

· Mason is when to apply state’s law, but which state’s law do you apply and how do you tell what the law is?

· Defendant’s defense was that there wasn’t a state claim because of MS harsh rule, which means that you must be privy of contract.

· Should federal or state be applied to when there is a duty applied to tort law.

· Hanna test

· State law because there is no rule or statute to govern the question.

· If there were, it would be illegal; Supreme Court wouldn’t have power under §2072.

· Is there a significant federal interest involved? NO.

· If there is any difference it will affect the outcome.

· State law—which state?

· RI because Klaxon case says federal court must apply state law, whose law would a state court in the same state apply, and they would apply federal MS law.  RI’s choice of law test- is the law where the injury occurred.

· Federal court must apply MS law.

· How should federal court determine whether privity of contract is required by MS law in a torts case?

· How would the state’s highest court decide this?

· Look at old cases. 

· Ford holds that absent privity of contract there is no tort.

· Today other states are going their own way and overruling the Ford decision, MS would probably change its mind too.

· Was the court correct in doing this?

· When MS reconsidered this they overruled this in State Stove v. Hodges

· Whose law would a state court in the same state apply.

· Federal court must predict what a state court would do even if the state court hasn’t decided the issue. When a state applies federal law it must not predict but rather apply the last binding supreme court case (same true for federal court applying federal law).

· Is Mason consistent with Erie?

· Erie wanted you to get the same result in federal court as state court and since times have changed since the decision, you would get a decision overruling the previous case. This would enable state and federal law to be the same. If state court didn’t change case, the state court would have different law than federal court because state courts do have the power to do this and federal courts need to be able to do this as well.

· Is Mason inconsistent with Erie?

· Erie spoke to the issue of federalism. Essentially here federal judges are allowed to make law for a state. You might make up your own decision about what MI would say even though the facts in the case don’t support this.

· McKenna case

· Example of when the federal judge abuses his power similarly to Swift v. Tyson

· Piper Case revisited

· P. 409 note #3

· Suppose the case had been tried in PA

· Whose law would’ve applied to Piper?

· A transfer doesn’t change the law according to VanDusen.

· The transferee court applies CA choice of law rules.

· PA law would apply to Piper 

· Is the rule that a transfer doesn’t change the law consistent with Erie?

· Consistent since it stops defendants from forum shopping.

· In terms of uniformity this is consistent because cases can't be transferred out of state court to another state so because federal courts are required to apply state law, this makes the courts decisions more uniform.

· The VanDusen rule also applies even if the plaintiff makes the transfer motion.

· Whose law would’ve applied to Hartzell?

· Because PA is the first court that Hartzell is legally a defendant in, PA laws must be applied.

· It was correct to apply PA choice of law rules.

· Hoffman v. Blaski revisited

· Plaintiff, citizen of IL, filed suit against defendant in TX, his place of residence

· Suppose IL would have been the proper venue and the case would’ve been transferred?

· A transfer of a case containing federal issues does change the law when applied to the case (not true for state law.) IL would have had to apply the law of the 5th circuit not 7th circuit.

· Van Dusen spoke to federalism issues and this is not affected because there is only one federal sovereign. The different circuits can have different conceptions of it but essentially the law is uniform and the same.  We assume that federal law is exactly the same.

· Transferred cases are dealt with in exactly the same manner if they hadn’t been transferred.

· FEDERAL COMMON LAW

· There must be a strong need for the formulation of federal common law to replace state’s law. 

· It should be interstitial.

· This decision is one of judicial policy.

· Common law process

· The court creates a new set of rights out of whole cloth and then goes on to define those rights case by case.  

· Federal Common Law

· Erie said there is no federal general common law.

· Hinderliner case, in Brandeis’ opinion said that there is federal common law.

· 7 areas where common law has been recognized.

· These are the non-controversial ones because they involve a statutory and constitutional backdrop.

· Constitutional and statutory interpretation- Roe v. Wade example. Some rights are so substantive to people that state legislatures could not take them away. Rights relating to privacy are some of those rights. The notion of privacy was then extended to reproductive rights. The courts have decided this and then have been working this out on a case by case basis. Only the courts can decide what these clauses mean which is similar to the process of common law. The common law making is not general. The court created these rights against an existing background of decisions (i.e. right to privacy in 4ht and 5th amendment, a right to make extra rights in the 9th amendment).

· Implied rights of action – seen in Merrill Dow case. It is illegal to put a misleading label on a drug. The statute doesn’t say anything about bringing private actions but rather only talks about government enforcement. Section 14 A of securities exchange act does not speak to whether or not the person lied to can sue the person doing the lying. The supreme court in a case has held that this is possible. Supreme court and lower courts now must go case by case to decide what the elements should be. This is very similar to the way that contracts was created. This isn’t thought to be controversial because it is not just creating the law but it is doing this with many background elements. Here although federal law must govern this it doesn’t have to be federal common law.

· Interstitial Law – this involves filling in the gaps in existing statutes. (Dice case is a good example of this) congress has not spoken to this so it as to be a question of federal common law. This isn’t general common law making because common law exists against the backdrop of a specific statutory scheme. Federal common law is in a sense required by the gaps in the scheme. The court in the Del Costello case- can pick a federal rule or borrow a state rule. The supreme court says that the federal courts don’t need to create new common law, instead they can borrow state law. In doing this the court can borrow as much or as little law as it likes.  

· These are controversial because there isn’t any backdrop.

· The power to make law being implied from a grant of jurisdiction. I.e. federal courts have power to hear admiralty cases and therefore they have the power to make up the law for this. Hinderliner case- because there is a grant of jurisdiction that gives them the power to create the law. This principle goes too far because it is based on Article III section II which gives them this right also would allow them to make up all of the law for diversity cases.  Argument is around whether a uniform federal rule is necessary. This looks like general common law making. The federal courts make Admiralty law out of whole cloth. 

· Property interests created by the US. Here it is the exception that property interest created by the US are governed by federal common law. Shashoni Mining Case- court said state law should decide this. Harms and Eliscu said this. Usually here federal common law is not allowed.  It is highly questionable when there will be a need for federal common law here. Where there is a need for uniformity and a federal common law you can argue for an exception.

· Legal relations of the US. General rule is that merely because the legal relations of the US are involved does not mean that federal common law is involved. Clearfield trust case is a good example. The US has to know who owes money and it has to be able to apply same laws to people regardless of what state they are in. Federal common law determines this. Controversial because there are no statutes dealing with this.

· In areas involving the international relations if the US necessitates the use of federal common law. Sabatino case- sugar from Cuba. 
· FEDERAL LAW IN THE STATE COURTS

· Federal courts have exclusive jurisdiction only where Congress has granted it.

· In all disputes in which Congress has not made federal jurisdiction exclusive, state courts have concurrent jurisdiction with federal courts.

· A state court may use its own procedural rules, but it has limited freedom to purely procedural issues in order to protect the implementation of federal rights in state courts. 

· In Dice the Supreme Court was even more explicit as to its readiness to override state procedural requirements in order to protect federally created rights.

· After Dice, state courts in FELA actions to adhere to federal notions of the judge-jury relationship.

· Dice clearly supports the proposition that Congress has the Constitutional power to enact legislation regulating the mechanics of a trial in a state court whenever a federally created claim is involved.

· Dice v. Akron, Canton, & Youngstown R. CO.

· Plaintiff alleges negligence under federal employers liability act

· Could the plaintiff have filed this case in a federal court?

· Yes because it involved a substantial federal question

· §1331- if a federal claim created the cause of action (i.e. right to relief)

· in this case Congress has created the right to relief.

· State court can hear almost anything so they can hear his federal claims.

· Could he have removed this case to federal court under §1441

· §1445 says that FELA claims aren’t removable

· Why can’t FELA claims be removed?

·  If the plaintiff chooses the state court it doesn’t want to give the removal power to the defendant. The plaintiff has absolute choice of forum.

· Does federal or state law govern the issue of whether fraud is a defense?

· State law should apply to the procedure of the case and federal law should apply to the substance of the case.

· Court holds that it is a federal question because it is related to the rights and obligations congress thought it was creating when it passed the FELA.

· Fraud should be a defense because the thrust of the FELA is to help the plaintiff.

· Will the judge or the jury decide if there is fraud?

· In federal law the jury will decide.

· In state law the judge will decide.

· Court says a jury will hear the case because this is consistent with the idea that the FELA is pro plaintiff.

· Dice is in/consistent with Byrd why?

· JOINDER OF PARTIES
· PERMISSIVE JOINDER

· Persons to be joined must assert some right to relief arising out of the transaction that compromises the subject matter of the transaction.

· There must be a question of law or fact in common to all parties present.

· Ryder v. Jefferson Hotel

· Ryders were thrown out of the hotel because Mr. Bickley thought that they weren’t married.

· Issue- whether or not they can sue in a joint claim?

· The court’s holding was that they couldn’t join together to sue the hotel

· Test applied: they have to be joining in a single cause of action, which means that there must be one injury.

· The damage to her reputation is not the same as the damage to his.

· This is basically the Hurn test

· In federal court now could they join to sue the hotel?

· Rule 20 

· Standard: 1. cause of action has to arise out of the same transaction and 2. there must be a common question of law or fact

· Common question of fact: were they married? 

· Common question of law: whether the hotel can throw them out if they aren’t married?

· Why is the modern rule different than the SC common rule?

· Common law rule is inefficient

· Basis of the claims that count rather than the transactions- Gibbs test

· Move from common law of simplicity versus modern law of efficiency

· Tanbro Fabrics Corp. v. Beaunit Mills Inc.

· Buyer claims that there was yarn slippage and these goods were not proper.

· The buyer wants to consolidate the claims to pit them against each other. 

· If this case was in a federal district court what is the federal standard when they could be consolidated?

· Rule 42

· Does not have to arise out of the same transaction, there simply has to be a common question of law or fact.

· Who caused the yarn slippage?

· The claims can be consolidated to answer the common question of law.

· He should’ve filed against all defendants at the same time.

· Then the defendant would have to make a motion to sever the case under rule 42 b.

· Could the plaintiff have joined the parties under Rule 20

· The transaction follows a chain of events; one can't happen without the other. One big process which allows for judicial economy.

· Necessary and Indispensable parties

· Necessary parties

· In the absence of joinder will complete relief be accorded those parties already in the action.

· Will a judgment in the absence of a nonparty impair that individual’s interest in the subject matter.

· Will those already parties be subject to a substantial risk of incurring inconsistent obligations in separate suits.

· Indispensable party

· A judgment rendered in their absence might be prejudicial to them or those already parties.

· Whether the court can reduce or eliminate prejudice or other ill-effects of nonjoinder  by the shaping of relief or other measures shows the need for compulsory joinder.

· Whether a judgment rendered without the outsider will be adequate.

· The costs to the plaintiff of a dismissal for nonjoinder.

· Bank of CA National Ass’n v. Superior Court

· Sara Boyd dies and appoints Bank of CA as executor

· Will says give small amount to individually named legatees and give the rest to St. Luke’s hospital which is the residuary legatee.

· Smedley is suing because she had a contract with Boyd to be the recipient of the entire estate.

· Smedley sues everyone

· She serves only the hospital and the executor.

· Necessary parties can be served and joined and who must be joined.

· Indispensable parties are those who can't be joined and without them the case cannot proceed.

· The test for who is a necessary party is looser than the indispensable party test.

· Personal jurisdiction will be impossible to obtain over some of these people.

· If the suit goes on without all of the people that can be joined is there any prejudice to the bank?

· Then the legatees may sue the bank.

· It is a due process violation to bind someone to a judgment when the court had no personal jurisdiction over them. (14th amendment and Pennoyer)

· The bank faces extreme prejudice if the case goes on without them.

· Are the legatees suffering prejudice?

· They could sue later but how can they guarantee that those people will still have the money.

· What prejudice is there to Smedley in throwing the case out of court?

· There is no where she can sue all of them.

· The lawyer says if they win they will agree to give the legatees the money that was promised to them and that they won't sue the bank.

· This way there is no prejudice to anyone.

· The court holds that even the people who can be joined do not need to be joined.

· Providence Tradesman Bank & Trust Co. v. Patterson

· Rules for necessary and indispensable parties in federal court (specifically Rule 19)

· Lumbermens insured Dutcher. Cionci (dead) was driving Dutcher’s car. Lynch (dead) and Harris are Cionci’s passengers. Smith (dead) was driving the truck that Cionci hit. 

· Lynch’s estate is the plaintiff of the first suit (Providence Tradesman Bank is the executor). Lynch sues Cionci in a diversity case in federal court. The case is settled for $50,000.

· Second suit is brought by Harris. He sues Lynch, Cionci, and Dutcher in state court of PA.

· Third suit brought by Smith. He sues Lynch, Cionci, and Dutcher in state court of PA.

· Claim against Lynch is that he possibly distracted Cionci or otherwise interfered with his driving.

· Sues Dutcher under the tort principle that the principal is responsible of his agent.

· Fourth claim is filed. Plaintiffs are Lynch, Smith, and Harris. Defendants are Lumbermans and Cionci. This is a federal diversity action (because at the time of the case the executor’s place of residence determines citizenship).

· The claim in this case is for a declaration that Cionci had Dutcher’s permission to drive the car. Because this way it will be covered under Dutcher’s insurance policy which has a cap of $100,000.

· Whether Cionci was in the scope of the permission of Dutcher. This is about the burden of production.

· Presumptions are 2 kinds. 1 exploding presumption- once the person goes forward with evidence, it goes away. The second kind does not go away but still exists in favor of the plaintiffs. 

· The insurance company’s only evidence that Cionci didn’t have permission is what Dutcher said. 

· Dead Man’s statute- you aren’t allowed to testify about a conversation you had with a dead person if this testimony is adverse to the dead person (doesn’t apply today).

· Judge directed verdicts in favor of Lynch and Smith but not Harris. This suit then goes to trial and the jury then finds for Harris.

· Now the case is appealed on whether the dead man’s statute was correctly applied, whether the instructions to the jury were correct, and whether it was an abuse of power for the judge to sever Harris. 12 (h) 2 plaintiffs could not complain about necessary or indispensable parties. The judge raised this sua sponte. The court can raise it if it is in the potential party’s interest. Absent parties can't be bound by 12 (h) 2 and this si what the 3rd circuit is doing here.

· Should PA law or federal law be applied on whether Dutcher was an indispensable or necessary party. Federal law because under Hanna the rule (19) speaks specifically to the question and then is it a legitimate rule under § 2072. The test is can it be interpreted as procedural. The only type of rule that can't be interpreted as procedural is a rule that creates rights directly (i.e. causes of actions. Like a torts rule). Thus according to Hanna federal law must apply because of the supremacy clause. 

· Can Dutcher be joined?

· No because it would destroy the diversity of the parties.  Can the action proceed without him?

· Could Dutcher intervene if he was not joined? Yes under rule 24. but do they have jurisdiction. NO under §1367 b.

· Is he an indispensable party?

· Is the plaintiff prejudiced if this case is thrown out of court?

· Yes because they’ve already won. 

· Are the defendants prejudiced by having Dutcher not there

· Too bad for them because under 12 h 6 they should have complained about this earlier.

· Under the judicial system should the case be dismissed?

· No because the case has already been tried.

· Is Dutcher prejudiced by having the case go on without him?

· Yes because there may not be money left if he has to relitigate.

· Court says this isn’t a big deal because he probably won't lose those cases. He is going to get to relitigate. If he wins he’ll get everything he’s entitled to and if he loses too bad.

· IMPLEADER

· Rule 14 allows impleader for a defendant to serve a third party complaint upon a person not a party to the action who is or may be liable to the third party plaintiff for all or part of the plaintiff’s claim against the third party plaintiff .

· Using this the defendant can implead someone he could not sue directly. 

· It is not enough that the impleader claim arise out of the same transaction. It must involve a transfer of liability based on the plaintiff’s original claim. The impleader claim must be one that is recognized by substantive law. 

· Impleader is not a matter of right; it’s a matter of discretion.

· Important to distinguish that impleader asserts a claim against a third party who is not already involved in the action.

· Jeub v. B/G Foods, Inc.

· Problem of impleader.

· Jeub sues B/G foods for negligently serving him bad ham. B/G wants to implead Swift who canned them the ham.

· In the MN courts, B/G would’ve had to settle with Jeub before suing Swift because MN says that contingent losses don’t count for this purpose. 

· Right if indemnity- someone should pay you 100% of the loss.

· Right of contribution- someone should split the loss with you. 

· MN does not allow impleader in these circumstances but it does allow claims of indemnity.

· In federal court should impleader be permitted?

· Why should rule 14 be applied rather than MN rules?

· It is a procedural question. Upon applying the Hanna test, is rule 14 broad enough to cover the issue. Yes.  Is rule 14 a legitimate rule under § 2072? Is it substantive or procedural? If procedural, legit under § 2072. The rule doesn’t deal with the claims, defenses, or any elements of the claims or defenses. Rule 14 should govern the question of impleader.

· Standard of impleader under rule 14 is that anyone may be impleaded if they are or may be liable to the defendant for all or a portion of what they have to pay for the claim. 

· The is or may be liable to the existing defendant language allows this to happen under contingency. (p. 49)

· Is there a federal rule that governs if indemnity is allowed in this circumstance? No and even if  there was it would be invalid because the rule would create a claim which would make it substantive.

·  The first prong of Hanna does not decide the question.

· The second prong of Hanna – is there an important federal issue involved? NO.

· Finally, the outcome determination test (Guaranty) must be applied.  It does affect the outcome so state law should be applied to whether an indemnity is required of Swift.

· Would supplemental jurisdiction cover this?

· Is there something that could piggyback it? Does it arise out of the same case or controversy as in article three?

· Do they have a common nucleus of operative fact- Gibbs (do they arise from the same transaction?)

· There is not an exception under § 1367 b because the plaintiff can't sue the 3rd party defendant if there are not diverse under rule 14. there is not exception fro claims against 3rd party defendants by original defendants.

· If Swift was from the same place as Jeub than this is covered by the exception because Jeub could not sue Swift directly as a defendant so it cannot indirectly sue Swift as a 3rd party defendant. 

· However Swift could sue Jeub.

· INTERPLEADER

· I owe money to someone but I dont know to whom so I ask the court who I owe so I don’t have to pay twice (parties are not bound by judgments where they weren’t originally a party.

· Hancock Oil v. Independent Distributing Co.

· Hancock can pay Hopkins or Independent

· 4 common law requirements of interpleader

· same debt (same amount for the same reason)

· same source

· disinterested party (stakeholder)

· no independent liability

· requirement #2 is not met by Hancock 

· common law wanted to have one case for each action; avoid interpleader at all costs.

· Why has CA departed from these requirements? 

· There is an economy issue. 

· There is a fairness to the plaintiff issue involved. 

· RULE 22 AND § 1335 INTERPLEADER

· RULE 22 SAYS THAT IF ALL THE NORMAL REQUIREMENTS FOR BRINING THE SUIT ARE MET, INTERPLEADER IS A LEGITIMATE FORM OF JOINDER. (only in diversity cases)

· §1335 HAS SPECIAL SMJ, PJ, AND VENUE PROVISIONS FOR INTERPLEADER AS WELL AS INTERPLEADER REQUIREMENTS.

· YOU CAN'T USE STATUTORY INTERPLEADER ACTIONS UNDER RULE 22.

· STATUTORY INTERPLEADER IS ITS OWN FORM OF ACTION.

· Which of the 4 common law requirements are still requirements for interpleader under Rule 22?

· Don’t need to have the same debt, same source, or be disinterested party.

· Rule 22 is silent about whether they must have independent liability.

· If congress negated the first three but not the fourth then it must have included it.

· If you look at the policy of the rule it would be a disaster to include this because it undermines judicial economy. The rule has the requirement that interpleader is required when the plaintiff is ro may be exposed to double or multiple liability. This portion of the rule can be inferred to be a complete list of what is required under rule 22.

· §1335 (b) says same source and same debt are no longer requirements. Also says that disinterested party is not required. It is silent on the no independent liability issue. Minimal diversity.

· State Farm Fire & Cas. Co. v. Tashire

· State Farm sues

· Greyhound (CA)

· Bus Driver (OR)

· Truck driver (OR)

· Truck driver (OR)

· Passengers (Canada, OR, CA, and 3 states)

· Terms of the policy

· $10,000 per person

· $20,000 per accident

· RULE 22

· is there SMJ (subject matter jurisdiction) on the interpleader claim

· there must be complete diversity under §1332 (no defendant can be from the same state as any plaintiff )

· as long as the other 3 passengers are not from IL then both diversity of citizenship and the amount in controversy is met (it was $10,000 at the time).

· Is there personal jurisdiction?

· Rule 4 says federal court will have same jurisdiction as the state court and  if a federal statute authorizes it. (???under rule 4 look at joined under 14 or 20)

· So look at it in terms of INTL SHOE/BURGER KING

· State farm’s interest- that’s where the policy is located

· Majority of people from OR

· Probably personal jurisdiction over everyone

· Is there venue

· §1391 it appears that venue is not appropriate in OR because events didn’t occur there (in terms of torts) however, the insurance policy does give rise to the claim so there would be venue.

· § 1335
· Subject matter jurisdiction

· Diversity is minimal. Measured between the claimants to the fund.

· Amount in controversy rule is $500

· Personal jurisdiction

· § 2361 covers everyone but the Canadians – says nationwide service of process

· to get the Canadians you can only do it under Rule 4.

· Venue

· § 1397- venue is appropriate where any claimant resides.

· Does it matter that these are contingent claims?

· §1335 says are claiming or ay claim

· rule 22- says persons having claims (not clear)

· But, the cases say persons having claims includes contingent claims.

· It  is enough that the claimants are seeking the same pot of money and therefore there won't be enough to pay everyone. (to meet the double liability)

· Is State Farm entitled to an injunction?

· If it is innate in courts jurisdiction or necessary to protect the courts judgment. In Rule 22 action and in a §1335 action.

· But everyone can sue Clark wherever they want.

· Is the insurance company liable to anyone?

· If there is coverage then it is going to be divided up.

· Tort claims relating to Clark have nothing to do with this action.

· INTERVENTION

· Intervention permits someone who is not a party to an action to join the litigation to protect his interests.

· When intervention is of right, there is an implicit judgment that the nonparty’s right to participate should predominate.

· When intervention is declared to be permissive only, the court must first ascertain whether the interests of the original parties will prejudiced by allowing the outsider access to the litigation.

· Brune v. McDonald

· Intervention was necessary if you were going to lose your property as a result of the judgment of a case you were not a party to. 

· Intervention- judicial efficiency is now the guiding philosophy.

· Smuck v. Hobson

· Plaintiff against board of education, Hansen (the school superintendent—he is here because they want him to personally be bound), individual board members (Smuck) (wants them to be bound well because the judgment will then affect them too. If they don’t follow the order they personally will be heldin contempt of court)

· Equal protection clause under the 14th amendment is violated

· Find for plaintiffs.

· Board doesn’t appeal.

· Hansen would like to appeal but is not allowed to because the judge feels that since he is no longer the superintendent he has no standing to appeal. 

· Smuck is not allowed to appeal because he doesn’t have an interest separate of his interest tied to the board of education. (this is what the court says but this goes against why he was named as a defendant).

· 20 white parents want to intervene. They want to say that the constitution does not require this and why should my kid go to a worse school as a result.

· Intervention (rule 24 a)

· Interest in property or action

· When the decision may impede their ability to protect their interest

· Applicants interest is not adequately measured by the parties

· Interest does not need to be economic. If they have a legally protected interest its ok.

· Pennoyer- unconstitutional to be bound to a judgment where a court has no personal jurisdiction over you.

· The decision will impede their ability to protect their interest.

· The board of education did adequately represent them, so at the beginning of the case they would not be allowed to intervene.

· The parents are now allowed to intervene because the board of education, by not appealing, is no longer representing their interests.

· Interests can change over time

· §1367 b says that you can't intervene if it would destroy complete diversity (covers both plaintiff and defendant )

· Atlantis Development Corp. v. United States

· US suing the Acme Company because they said that Acme was trespassing on government property (Outercontinental shelf lands act)

· Trial court tells Atlantis that they aren’t allowed to intervene.

· Atlantis bought the island. Wrote to the government and asked for permission to develop. The government ignored them. Acme then began to develop. Atlantis did not sue Acme but instead waited until the US sued Acme and then decided to try to intervene.

· Permissive intervention is a discretionary decision.

· Atlantis has an interest in the property.

· If the US wins this case will their ability to prove their ownership be impeded?

· With the precedent established that the US owns the land under the Outercontinental Shelf Lands Acts and as a matter of stare decisis they won't hear this case and neither will the Appellate Court. Only the Supreme Court will be able to hear this.

· The parties adequately represent their interest because Acme will argue that the US doesn’t own the land.

· They do not meet the requirement of part C. which means that they shouldn’t be allowed to intervene.

· Court allows them to intervene because they only want to have to decide this once. Judicial economy reasons.

· Judges felt that the court should’ve given them permissive intervention.

· CLASS ACTIONS
· Prerequisites for federal class actions

· Is there a class?

· Are those purporting to represent the class members of it?

· Is the class so large that joinder is impractical?

· Are there questions of law or fact common to all members of the class?

· Are the claims or defenses of the representatives of the class typical of those of other class members?

· Will the representatives adequately represent the interest of absent class members?

· Once the prerequisites for a class are established then it needs to be decided where the action falls under rule 23 (b).

· 23(a)(1) – numerosity.  Less than 25, no.  More than 40, yes.  In between 25 and 40, other variables (geographical dispersion, size of the individual claims.

· 23(a)(2) – commonality (common questions of law and fact.  One may be enough).

· 23(a)(3) – typicality.  The claims of the representative must be typical of those of the class.

· 23(a)(4) – representative party must fairly and adequately protect the interest of the class.

· Representative parties themselves must be adequate.

· Adequacy of the class’ lawyer.

· Is the class itself beset by any internal antagonism?

· Must meet requirement of 23(b).

· (b)(1) – the prejudice class action.  Prejudice to the non-class party; prejudice to members of the class.

· (b)(2) – suits for injunctive or declaratory relief.  May be class of P’s only.

· (b)(3) – damage/mass torts.  Questions of law or fact must predominate, and class action must be superior to other available methods.

· Certification decision.

· May certify the class as proposed, may deny certification, or may certify a modified class.

· Order defines the terms on which the suit will proceed.

· Generally certification orders cannot be appealed by the losing party.

· Notice.

· 23(b)(1) and (2) give courts discretion as to ordering notice.

(b)(3) notice is outlined by 23(c).  why?  Opt-out class is mandated by the rule.

· Hansberry v. Lee

· Plaintiff was a property owner that was representing the class of property owners.

· Defendants were 4 property owners.

· Sued in IL state court.

· Wanted a declaratory judgment to prevent property from being sold to blacks, which violates the covenant.

· They are bringing this suit to establish the enforceability of the covenant in court as a preventative measure.

· Worried about the number of people signing the covenant and its authority under the Constitution.

· Case 2

· Lee sues Hansberry in IL state court

· Lee claims that Hansberry is violating the covenant by buying property because he is black.

· Hansberry claims res judicata is not valid based on Pennoyer (parties are not bound by judgments where they weren’t a party.

· Class actions are an exception to the rule in Pennoyer

· What is necessary to allow the exception to be enforced?

· Hansberry not a member of the class, but the person who sold him the property was.

· Why isn’t he bound by this?

· His interests weren’t adequately represented by the class.

· Under Due Process clause of the 14th amendment.

· When the representative of the plaintiff class is taking a position other than that which you would like to take, the judgment is not binding. (needs to be opposite)

· Lots of problems with creating defendant subclasses (FIND THEM, GET THEM TO BE WARDS OF THE COURT, PREDICT HOW PEOPLE ARE GOING TO REACT, ETC)

· In most cases the defendant represents the interests that the subclass of plaintiffs would have.

· Here, this is one of the few cases where the defendant did not adequately represent the subclass of plaintiffs who do not agree with what the original plaintiff is arguing.

· Rule 23 

· (a)(4) requires the representative party be the person who adequately represents the members of the class. (so you can't say this is covered by the other party).

· Hansberry says that the due process law requires at least that there be adequacy of representation before and absent member be bound by the case.

· RULE 23 REQUIREMENTS

· Rule 23 (a) has 4 requirements which all must be met

· Rule 23 (b) has 3 types of class action and you must be one of them.

· Rule 23 (c) has notice rules, which must be complied with if the rule applies.

· Wetzel v. Liberty Mutual Insurance Company

· Women are claims representatives, men are claims adjusters

· Said they violated Title VII of the Civil Rights Act (challenging hiring and promotion and pregnancy policies)

· Wetzel and Ross seek to represent all present and future female clerical workers anywhere in the US where the company does business.

· Requirements of 23 (a)

· First requirement is numerosity

· Second requirement is commonality of claims (questions of law or fact common to the claim; they are women, they were discriminated against because they are women)

· Third typicality of the claims (means that they are complaining basically about the same things)

· Fourth representative parties will fairly and adequately represent the interests of the class. (also a constitutional requirement)

· 23 (b)

· (b)(1) prejudice to the non-class party if the actions proceeded separately.

· Insurance company wants a single set of policies to cover every female employee present and future. 

· (b)(1) prejudice to the absent members of the class.

· The company policies that injure them will continue in effect (even though they aren’t parties their rights are being adjudicated)

· (b)(2)seeking injunctive relief on behalf of the whole class. The defendant has to be affecting the class as a whole. 

· You should never have to decide the merits of the claim to have the class be certified.

· They are asking for money, which could be seen as damages. Why is this ok under 23 (b)(2)?

· The injunction here is the primary relief. 

· 23 (b)(3) claim? (only claim you can opt out of)

· The requirements are common questions and they need to predominate. A class action must be the most efficient way to resolve the controversy. 

· This case could be any of the 3 claims under B. the most common form of b class action is a damages class action.

· 23 (c)

· 23 (b)(3) is the only one the requires notice to each individual member of the plaintiff class.

· The court says that the plaintiff should choose to have a 23 (b)(2) class action and ignore the other requirements of the other sections of B they could bring..

· Does the constitution require notice?

· The benefits if notice isn’t required aren’t that large because they are already being represented by the class. 

· If they choose to be separately represented by counsel (because they are going to be bound by the judgment.) then they would want notice.

· Mullane suggests that notice should be required because even if you don’t know about the people you could give them notice by publication rather than by individual notice.

· Suggests that notice shouldn’t be required because this would destroy the case.

· This court holds that no notice is constitutionally permissible.

· Jurisdiction and Venue

· It is not necessary to satisfy the minimum contacts requirement normally applied to out of state defendants in order to obtain a judgment binding out of state, absent plaintiff class members. (this was determined in Phillips Petroleum v. Shutts).

· Only the citizenship of the named defendants is used in determining whether diversity jurisdiction may be invoked. 

· Claims may not be aggregated to meet the amount in controversy requirement.

· Phillips Petroleum Co. v. Shutts

· Defendant is making the claim that the case never should have been certified because they know that most of the people won’t bring the case.

· The defendant has an interest in making sure that the judgment will be binding.

· Do the absent members of the plaintiff class have to meet the standards of Intl. Shoe.

· Most of the absent plaintiffs do not want to go there.

· NO. plaintiffs and defendants are different and to import the due process rules that apply to defendants and apply them to plaintiffs would be wrong. 

· The court says that there is a difference between losing money (defendant) and making money (plaintiff) Ragazzo doesn’t agree with this.

· Plaintiffs gave their consent because they had the opportunity to opt out.

· How would this affect a defendant class or a b(1) or (2) plaintiff class?
· Choice of law

· The case must have a significant contact or contacts with the state where the law is going to be applied. There are little or no requirements for this under federal law.

· Class action on a diversity basis it is the diversity of the named representative that matters. The absent class members’ citizenship does not matter.

· The named representative must personally have a $75,000 claim (needs to satisfy the amount in controversy)

· The majority of  the courts are now taking the position that the absent class members may be joined (§1367) if their claims are less than $75,000 (individually).

· Zahn said that each claim needed to be over $75,000.

· Right to a Jury Trial

· 3 major complaints against a modern jury trial

· too pro-plaintiff 

· are juries really a fair cross section of the community.

· People wonder how good the jury is at understanding complex cases.

· 7th amendment (right to a jury trial)

· doesn’t apply against the states

· so no right to trial by jury in state court flowing from the 7th amendment.

· Never symmetrical

· If a case is not covered by the 7th amendment you don’t have the right to a bench trial.

· You must do what rule 38 requires to get a jury trial and if you don’t meet the requirements you have waived your right to a jury trial.

· The right to jury trial shall be preserved in suits at common law.

· The right to a jury trial that existed in England in 1751.

· 3 courts in the common law system at that time.

· King’s Bench, common pleas, exchequer chamber

· The system grew very rigid and because of this a parallel court system was created.

· Chancery courts would now hear cases at the same time.

· Called the system of equity.

· Injunction, specific performance, rescission, broader forms of joinder. 

· No juries in these courts.

· 3 reasons basing this on English law is difficult.

· Replevin, ejectment were in common law courts in 1791 so you would have a jury now.

· Chancellor could also give monetary relief in 1791. clean-up relief, restitutionary damages, disgorgement relief, so no jury trial for these things now.

· Federal rule of civil procedure have merged our laws and law and equity.

· Claims did not exist then that do now.

· Beacon Theatres, Inc. v. Westover

· Fox is the plaintiff and he sues Beacon theatres. 

· Wants declaratory relief to prevent him from suing for damages under the Sherman Anti-trust act.

· Wants an injunction to prevent him from threatening all of the people that Beacon theatres is doing business with him.

· Beacon theatres counterclaim says that they are in violation of the anti-trust act. 

· Where would you bring an anti-trust act in 1791?

· Nowhere because monopolies were legal.

· Now where would you bring the claim?

· Assume that the claim did exist and where would it have gone.

· What was it like (what was the relief like in 1791)

· Tortuous interference with contracts, and claims like this.

· Relief is the amount of money that you have lost by the competitor violating your business and you multiply this by 3.

· So a jury is going to decide this because it is like clams that would have been brought in the law court in 1791.

· Can't ask for a declaratory judgment because there was no such thing in 1791.

· Now we ask, what if Beacon had been the one to sue Fox?

· Could the underlying claim get a jury?

· Yes they could.

· If the injunction claim had been the only claim would there have been a jury trial?

· No because that’s equitable relief which would’ve been in the chancery court.

· Collateral estoppel

· An issue of fact once tried and lost is tried and lost forever.

· This court holds that legal claims get tried by the jury before the equitable claims get tried by the judge.

· Why do the legal claims have to go first, even though in 1791 you would not have had the right to a jury trial?

· Now there is the ability to try both legal and equitable claims to be brought in the same case.

· Now there is no need for an injunction postponing the legal claims so that the equitable claims would go forward first.

· Make a policy decision based on what is more important and the 7th amendment gets priority and so the legal claims go first to a jury before the equitable claims go to a judge.

· Curtis v. Loether

· Plaintiff claims discrimination under the Fair Housing Act.

· She seeks an injunctive relief and punitive damages

· She then drops the claim for injunctive relief

· Defendant wants a jury because they are hoping for a racially discriminatory jury

· Congress can grant a statutory right to a jury trial regardless of whether the 7th amendment allows it or not.

· Should a civil rights trial have a jury? NO because this defeats Congress’ purpose.

· Ross test

· What kind of claim would this be like? 

· Where would the relief come from? 

· Would the issue be suitable for a jury to determine?

· The court doesn’t really know what this is like, but the 2 best analogies the court can find are common law claims. (courts of law)

· If she had pled injunction it would’ve fallen under the chancery court.

· Legislative rights doctrine

· Article I section 8, article III section 2 (creations of courts by Congress spelled out)

· Congress can create article I courts when it creates new rights that were not known before.

· You never have the right to a jury trial here.

· I.e. bankruptcy courts

· Traditional common law claims cannot be tried there.

· Tull v. United States

· Being sued under the Clean Water Act

· He says that the lands he's polluting are not lands covered by the Clean Water Act.

· The government seeks the maximum penalty.

· Seeks a small injunction for the little property he still owns.

· Tull wants a jury

· Because he’s wrong and it’s a complex issue and so he figures that he can confuse the jury.

· He's not allowed a jury trial.

· He finds against him but he reduces the damages (only $325,000 rather than $23,000,000)

· He appeals

· Now is he entitled to a jury trial on the basis of the Clean Water Act

· The claim is like both a chancery court action and a king’s bench action so we move onto the second prong of the test.

· The relief is punitive which is like the law courts because it is based on a fine (not disgorgement because fine isn’t based on ill gotten gains)

· It isn’t disgorgement, restitution, or clean-up relief which is the only monetary relief that the chancery court could’ve given.

· Is this suitable for a jury?  Yes according to the court for the issue of whether the lands is wetlands.

· Penalty not related to substance of the question so there is no reason to have a jury trial.

· What is this like that we’ve seen in another context?

· Guaranty Trust

· The judge in Guaranty said that there is no difference between substance and procedure because they are intertwined (i.e. 1 yr statute of limitations and a 5 yr statute of limitations are different according to Justice Frankfurter)

· Tull would be on the opposite because they are leaving one issue to judge and the other to the jury. They would say that there is a difference between substance and procedure. Statute of limitations is just a procedure by which your rights are enforced. It doesn’t change your rights at all. The core of the right and the procedures by which they are enforced are different. The 7th amendment only protects the core of the right.

· Chauffers, Teamsters, and Helpers Local 391 v. Terry

· Plaintiff is a union member suing the union because they feel that the union did not represent them well. There was a collective bargaining agreement, which he feels that the company has violated. He doesn’t sue the company because the collective bargaining agreement says that he must go to the union with a complaint against the company. The union needs to bring this to a grievance committee and then to arbitration. The union says that this case was already brought on behalf of other people and lost. Now he sues the union for refusing to bring his case. This claim is a duty of breach to him.

· He needs to prove that if they had brought the case they would’ve won. Needs to prove but for causation. Also needs to prove negligence.

· This is unfair to the union because they must know that their judgment was wrong. As long as they took reasonable care in deciding this, they did not breach their duty to him.

· Does the plaintiff get a jury trial for this?

· In 1791 this claim was against the law (collective bargaining)

· Ask what this case and remedy are like?

· Contract case because the collective bargaining agreement is the meat of the case.

· Not a contract case because the main issue is whether they were fairly represented. Whether they breached the duty hinges on reasonable care.

· This is like attorney malpractice because they would need to prove that had he brought it he would’ve won, etc. this case would be brought in a court of law.

· This is more like a breach of fiduciary duty by a trustee. The trustee is a better analogy than the lawyer because they trustee has a lot of discretion and is not bound by what the beneficiary wants. This would be brought in the chancery court.

· The court says that this is a tie as long as there are good arguments on both sides. 

· The relief is similar to compensatory damages, which would’ve been give out by the law courts. This is not restitutionary because the union did not keep the money, the trucking company did. Clean-up relief would’ve been present if he was suing the trucking company. Back pay fits into cleanup relief.

· One more time the court says nothing about suitability.

· The court wants this to be a tie on the first prong test because they agree with Brennan’s argument against that test. This should be eliminated because its difficult.

· Kennedy thinks that the first prong test should become the most important.

· The court comes down in the middle of these opinions. They say that if there are good arguments on both sides they will call it a tie.

· Feltner v. Colombia Pictures Television

· Colombia Pictures is plaintiff, mad because Feltner used their TV shows without a license.

· They ask for injunctive relief, impoundment of the tapes, and statutory damages
· Plaintiff chooses between types of damages (statutory or actual) and then the court decides between $500-$20,000 for the violation.

· The judge decides the damages and judge does this at the maximum level.

· Who should fix the damages the judge or the jury.

· Historically copyright cases were decided in courts of law.

· Does the copyright act give the right to a jury trial?

· The act uses the word court, which implies that the judge decides that rather than the jury.

· The original copyright act permitted juries to assess damages on the case. (they used the same language “as the court considers just”.

· The modern act does not mention actions on the case, which would’ve been understood to mean a law case decided by a jury. By taking that language out it could be implied that Congress did not want this to be decided by a jury.

· Another argument could be that it was taken out because we no longer have actions on the case.

· What type of relief is this?

· Courts of law. Punitive/Compensatory damages. These damages were given out by juries.

· Why isn’t the fact that we know that copyright cases were heard by a jury years ago enough?

· Tull held that statutory penalties could be done by the judge because it wasn't the core of the case. The court says that when the act really existed in the past they must be done the same way now. Court says that Tull said that fixing damages is not something that juries should do. Court has a problem with this because it prevents juries from awarding punitive damages so the court holds that Tull only applies to quasi criminal cases.

· Markman v. Westview Instruments Inc.

· Both track inventory with barcodes in a similar way, but only one can tell you where in the process the dry cleaning is located.

· Patent cases were tried in courts of law with juries.

· Can the jury hear the particular issue that they’re arguing?

· A jury would decide a novelty issue. (something so new that no one had ever seen it before).

· Enablement issue (could the world understand what your patent was about so that they could reproduce it.)

· These questions were divided between the judge and the jury.

· Basically use the third prong of the Ross test. 

· Is it more suitable for the judge or the jury to determine this?

· Judges because it will be very difficult for a jury to understand what a patent covers.

· The judge is still better here to decide if the experts know what they are taking about even though juries usually decide credibility issues.

· The court also cites uniformity because once the court says that the paten covers X the lower courts, world etc will know that the patent covers X.

· What this case says is that where there is not historical precedent than you ask the third prong of the test: suitability. So basically the first two prongs need to fail.

· Taking the case from the jury

· Summary Judgment

· The moving party has the initial burden of presenting information that clearly establishes that there is not factual dispute regarding the matter upon which summary judgment is sought.

· Summary judgment may be rendered when the court finds that there is no genuine issue of material fact and that the nonmoving party is entitled to a judgment as a matter of law. The moving party always bears the burden of proof.

· Lundeen v. Cordner

· Wife 1 sues the insurance company on behalf of her two children who were the original beneficiaries of the life insurance policy of her former husband.

· Northwestern was interpleaded into the action because they were supposed to receive, as trustee, 75% of the insurance money.

· Northwestern is brought in under interpleader because 

· Standard under Rule 14 says that the a 3rd party defendant can bring in another party who may be liable to the 3rd party defendant if the plaintiff wins. (Rule 14 (a) permits impleader on the theory that you can implead anybody and if you lose to the plaintiff they should pay you.)

· You can start a new interpleader action under Rule 22 with the insurance company as the plaintiff and the wife as the defendant  (interpleading the trustee) and then you could consolidate under Rule 44. (Assuming diversity).

· How could they do it if they weren’t diverse?

· Supplemental jurisdiction §1367 (rule 14, 22, are not in that list)

· Could also interplead under §1335

· They didn’t interplead the 2nd wife. 

· 2nd wife would like to intervene under Rule 24 (a)(2).permissive intervention should also be allowed.

· They need to be able to show that the policy was changed and how it was changed.

· Mr. Burks’s affidavit should satisfy this because he meets the 4 requirements for a witness. The 1st wife is she wanted the case heard on the issue of credibility should've brought that information up for the summary judgment.

· When credibility  is a fair issue than it does prevent the issuance of summary judgment. (holding in Cross).

· Celotex Corp. v. Catrett

· Mrs. Catrett claims that Celotex negligently exposed her husband to their asbestos. 

· Which state’s law is going to be applied?

· Apply the choice of law rules of the state in which the court sits.

· Law requires her to prove that Celotex made the asbestos that killed her husband.

· Does there need to be supporting affidavits for a motion for summary judgment. 

· Supreme Court says no because it is not expressly required in Rule 56. In 56 (c) is says affidavits if any and 56 (a) and (b) both say with or without supporting affidavits.

· If the jury came back for the plaintiff if the case went to trial, the judge would have to decide as a matter of law in accordance with rule 56 (assuming that Catrett doesn’t have evidence to support her argument).

· Affidavits aren’t required.

· You can't just have the defendant file a summary judgment motion saying that the plaintiff doesn’t have a case without showing that the plaintiff has no proof. You do this by creating a record that there’s no proof.  You do this by asking questions at the deposition, asking interrogatory questions. You can use your evidence but you don’t need to use it. Its not required.

· Does the evidence have to be admissible on summary judgment?

· Yes because the case would be thrown out by the judge if it went to trial.

· Affidavits are permitted in lieu of live testimony.

· 3 things the plaintiff can come forward with to show that her husband was exposed to asbestos and they’re hearsay then the summary judgment most likely would be granted.

· Why does the court say whether the evidence is admissible its irrelevant?

· They have the suspicion that her lawyer hasn’t done a really good job yet and that she will come up with the evidence to show that Celotex really did kill her husband.

· How do you decide whether there is a genuine issue of material fact?

· If the evidence is such that the reasonable jury would return a verdict for the nonmoving party (Anderson case)

· What the relevant burden of persuasion is? Need to add the preponderance of evidence.

· Could a reasonable jury find by a preponderance of the evidence that Celotex caused her husband’s death. (Anderson standard). The judge isn’t supposed to substitute his own reasoning for what they jury would do.

· This court changes the scintilla of evidence standard.

· To make a motion to have summary judgment considered to defendant must create a record to show that there is no evidence or take whatever evidence does exist and show that its not good enough. 

· Once it is decided what evidence is admissible, then the Anderson standard is applied.

· In Anderson they way the party without the burden of proof made the motion was them coming forward with lots of affirmative proof.

· Could a reasonable jury upon a preponderance of evidence find that the moving party is guilty? If yes, then no summary judgment.

· Judgment as a matter of law 

· Directed verdict motions may be made by either party at the close of their opponent’s evidence. For the motion to be granted the court must find that there is insufficient evidence to go to the jury or that the evidence is so compelling that only one result could follow.

· A jnov motion may be made after the verdict is rendered and seeks a judgment contrary to the verdict on the ground that there was insufficient evidence for the jury to find as it did.

· Galloway v. United States

· Galloway has a claim because he has an insurance policy that covers this.

· May 31, 1919 is the magic date because this is the date when he stopped paying the policy.

· Motion under Rule 50 today- Judgment as a matter of law. Traditionally Galloway makes a motion for a directed verdict. Whether a reasonable jury could find this by a preponderance of the evidence.  Came from the Anderson case, codified in Rule 50(a)(1).

· His commanding officer said that he observed this in 1921. (manic depression).

· Court believed that there wasn't enough evidence. There is some latitude for the court to suppress the jury with the new preponderance of evidence law.

· Was this constitutional?

· Would the plaintiff normally have the right to a jury trial under the 7th amendment?

· Yes because this would be a breach of contract case asking for compensatory damages which the courts of law heard.

· Does it offend the 7th amendment to take the case away form the jury?

· No this could be done for insufficient evidence.

· Harder to have a demurrer because if there was enough evidence the case didn’t go to the jury, you just lost.

· All he would’ve needed to show in 1791 was a scintilla of evidence.

· This case is like Tull because there is a difference between the core of the evidence and like Hanna because you need to know the difference between your substantive and procedural rights.

· Plaintiff’s proof not sufficient under Anderson. Case goes to the jury, jury finds for the plaintiff. Defendant then makes a Rule 50 motion. What should be done? 

· 7th amendment no fact found by a jury shall be reexamined under the common law. Demurrer happens before the evidence retires. 

· Is Slocum (P.1021) consistent with Galloway?

· ITS INCONSISTENT BECAUSE IF ITS REALLY ABOUT THE CORE OF THE RIGHT WHY CAN'T WE ALSO WINK AT THE FACT THAT THE CASE WAS TAKEN AWAY FROM THE JURY BEFORE IT RETURED RATHER THAN AFTER IT RENDERED A VERDICT. SLOCUM SAYS IF YOU COULDN’T DO THIS IN 1791 THEN YOU COULD DO IT IN A CLOSE WAY.  GALLOWAY CONTRADICTS THIS.

· UNDER THE CIRUCUMSTANCES WHEN A COURT RESERVES ITS DECISION ON A DIRECTED VERDICT MOTION AND THEN THE JURY COMES BACK, THEN THE COURT CAN GIVE JNOV. (BALTIMORE). 

· RULE 50 (b) SAYS THAT A JUDGE’S DECISION IS ALWAYS DEEMED TO BE RESERVED EVEN IF HE DOESN’T SAY IT. YOU CAN ALWAYS MAKE A JNOV MOTION AFTER A DIRECTED VERDICT MOTION (AS LONG AS THE ANDERSON STANDARD IS MET). IF YOU DON’T MAKE A DIRECTED VERDICT MOTION THEN With A JNOV YOU CAN ONLY GET A NEW TRIAL. (REDMAN). THE REVERSE IS ALSO TRUE. 
· Motion for a new trial
· A new trial can be granted even though the insufficiency falls short of what would support a directed verdict or a jnov motion. If the verdict goes against the weight of the evidence, the judge can weigh the evidence and grant a new trial. A judge is not allowed to do this on a jnov.

· Remittitur existed at common law and so it is permissible. It must be coupled with the option of a new trial in order to comply with the 7th amendment. (without this provision it would violate the re-examination clause).

· Aetna Casualty & Surety Co. v. Yeatts

· Insurance company is afraid the doctor is going to sue them for damages under the theory that the insurance policy is a contract. He has insurance for malpractice and is afraid of a potential suit from an abortion patient. The insurance company says you have no coverage because you were performing an illegal act.

· He wins this case because the jury thought that abortion should be legal.

· What motions does the insurance company make?

· Jnov, motion for new trial

· Suppose that no reasonable jury could find with a preponderance of the evidence that the doctor was right. What should the judge do?

· Grant motion for a new trial. Can't do jnov because didn’t make a directed verdict motion during the trial. Can do this because of Slocum. Slocum said that if no directed verdict motion is made it is unconstitutional under the reexamination clause of the 7th amendment to grant a jnov.

· Motion for a new trial under Rule 59.

· Basis of subject matter jurisdiction is diversity because there is no federal issue in question.

· Would you apply federal or state law?

· Gasperini says that state law standard should be applied in deciding whether a new trial should be granted in determining the damages.

· In this case you might still apply the federal standard because Gasperini said that you have to look at the substantive thrust. In Gasperini they didn’t apply federal standard because it would’ve interfered with the tort reform that was occurring in NY at the time. In Gasperini they say this was about balancing. Here there doesn’t seem to be any particular interest involved in the contract issues. You could apply the federal new trial standard here. Gasperini holds that appellate review is also permissible for the 7th amendment but it needs to be looked at in abuse of discretion.

· Assuming that we would apply federal law what is the federal standard for when a new trial should be granted?

· Need to ask if the verdict is against the weight of the evidence.

· Less substantial than the jnov, directed verdict and summary motions.

· Easier to take a case away from a jury under a new trial motion.

· Does it violate the reexamination clause of the 7th amendment to grant a new trial?

· In common law, new trial motions existed. The standard for new trial motions was nearly the same at common law.

· The book talks about the lack of appealability on the grounds of a new trial motion.

· If someone makes a new trial motion and it is denied they can appeal. An appeal is allowed because you can almost never win because the abuse of discretion standard is very differential.

· If the motion is granted there is another problem. Normally there has to be an entire second trial and final judgment before an appeal is allowed and the party who loses the second case can say it was a legal error to grant the motion for a second trial this makes it even more difficult that just using the abuse of discretion motion.

· Fisch v. Manger

· Hypo:

· Jury returns damages award of $250,000. Judge thinks damages should lie in a range from $100-200,000 and he thinks the right answer was $150,000. if the defendant makes a new trial motion because he says that damages are too high the judge will be more likely to grant it (believing the verdict is against the weight of the evidence) unless the plaintiff will take a smaller verdict. (remititur)

· What number should the plaintiff pick? $200,000 because that’s the highest the judge would go. $150,000 because that’s what the judge wanted. $100,000 because he's denying the defendant’s meritorious new trial motion without consulting the plaintiff.

· The problem with picking $100,000 is that no plaintiff would take that because he would get at least $100,000 in the next case. The problem with $150,000 is that it was the judge’s discretion rather that the jury’s. the problem with $200,000 is that the defendant may win at the lower verdict level.

· The majority rule is that you say to the plaintiff if you take the highest number the jury should've given you ($200,000) then the motion would be denied.

· If he was awarded $50,000 instead that arguments would be reversed. This is called additur.

· Which is consistent with the 7th amendment?

· Remititur is allowed (Dimick v. Shiedt) because the common law allowed this. The common law didn’t allow additur because with remititur still gives you some part of what the jury already awarded. Additur just adds on to what the jury gave you.

· Is Dimick consistent with the other 7th amendment cases we’ve read? (old exam ?)

· Inconsistent with Galloway because Galloway said that you don’t need to rely on a specific thing in history. As long as there is something in history that is similar that you should be able to do it and you could do it in both ways (additur and remititur)

· Consistent with Slocum because it says that it must be done exactly the same way as it was done in 1791. There was no way to take the case away from the jury after it came back with a verdict. Similar doesn’t count.

· The supreme court has never shown any interest in overruling either of these cases.

· This is terrible because of judicial efficiency. Additur should be allowed.

· 7th amendment doesn’t apply to the states which is why the states may allow additur.

· Preclusion

· Things that are precluded because the rules say they are

· Res judicata- can't argue the case again.

· Collateral estoppel- when are you precluded from arguing those facts ever again.

· Counterclaims (bar by rule)

· The claims of both the plaintiff and defendant involve the same subject matter or arise out of the same transaction.

· A cause of action arising out of the contract or transaction set forth in the complaint as the foundation of the plaintiff’s claim or connected with the subject of the action; and

· In an action arising on contract any other cause of action arising on contract and existing at the commencement of the action.

· United States v. Heyward-Robinson Co.

· D’Agostino is the plaintiff who is a subcontractor. He sues Surety, the insurance company for the prime contractor and the prime contractor, Heyward. He sues for breach of contract.  Heyward argues that D’Agostino breached the contract first. D’Agostino let the insurance for his employees lapse.

· Subject matter jurisdiction

· Federal question

· The Miller Act (claim relating to the navy job)

· D’Agostino doesn’t sue on the Stelma job but could’ve. Would the court have had subject matter jurisdiction over both of those claims?

· § 1367 Supplemental Jurisdiction 

· §1367 (a) part of the same case or controversy

· Gibbs test- common nucleus of operative fact. Same transaction or case under Article III Section II.

· Is there an exception under (b)?

· No because it doesn’t arise under §1332 (this wasn't a diversity case)

· Are the two jobs part of the same transaction?

· Yes- one policy for both jobs. The logical question is exactly the same on both jobs. There seems to be one big arrangement involving two jobs.

· No- 2 contracts because one is for a federal job and the other isn’t. there are two separate contracts. Building different things,etc.

· Probably say yes because same issue for both jobs.

· There would be supplemental jurisdiction for the Stelma job.

· Instead Heyward asserted a counterclaim for both jobs.

· Assume that Heyward only did this for the navy. Assume that Heyward won and then decided he’d like to sue them for the Stelma claim. What argument would D’Agostino use?

· What rule would bar Heyward from doing this?

· 13(a)

· says that you shall state the claims that arise out of the same transaction and if you don’t you lose your right.

· Here deciding if they had subject matter jurisdiction.

· Why do they have it?

· §1331 Miller claim (navy got in)

· §1367 supplemental jurisdiction 

· under 13 (a) allowed to get it in.

· Gibbs test- there is supplemental jurisdiction if state claim arose out of same transaction as the federal claim. (way Ragazzo defines this).

· Court said that there should be one case for one transaction and the scope of that tells you what you are both permitted and required to bring.

· Might have said that some defendants should be permitted to bring claims that are supplemental but not compulsory.

· The law is that the scope of a transaction for §1367 is the same as the scope for rule 13. there are no claims that you are permitted to bring that you aren’t also required to bring.

· You should always assert the counterclaim in the first case because if it is denied under 12(b)(1) then you can bring it in a 2nd case. If you sit on the claim and lose on that fact that it was a compulsory claim than you're out of luck for the claim.

· Rule 13 applies to anyone against whom a claim is made.

· Pure compulsory counterclaim situation

· Navy claim by D’Agostino

· Heyward wants to assert counterclaims in another case.

· Exception to the rule of preclusion in any situation where you didn’t have the opportunity to bring the counterclaim.

· The court is never compelled to hear the supplemental claim—its their discretion.

· The normal reason why supplemental jurisdiction is denied is because the original claim is dismissed.

· Res Judicata (common law subject of the law of preclusion)

· Res judicata is about claim preclusion. When once having brought a claim you can't bring the same claim or one so similar that you should've brought it in the first action.

· When you lose the first case as a plaintiff we say you are barred from every bringing the claim again. When you win we say that you're merged into the verdict. Either way you can't bring it again.

· Collateral estoppel when you have once litigated a fact and lost, you have lost for all time.

· The major difference is that res judicata bars you from bringing claims that you did bring and claims that you should've brought. Collateral estoppel is only for facts you lost on.

· Judicial efficiency is elevated over truth.

· Four principles of former adjudication

· A party only gets one chance to litigate a claim (if you only litigate a portion of a claim you risk losing the chance to litigate the rest).

· A party only gets one chance to litigate a fact or a legal issue (once litigated you can't ask a second court to decide it differently).

· A party is entitled to at least one full and fair chance to litigate before being precluded.

· Preclusion may be waived unless it is claimed at an early stage of litigation.

· Rush v. City of Maple Heights

· Rush sues the city because they negligently maintained the streets, which resulted in her getting hurt and damaging her motorcycle. She sues for property damage and wins $100.

· She then brings an action for personal injuries. She then wins $12,000. 

· Why has the lawyer chosen to split the claims?

· Lawyer can use res judicata for the 2nd case.

· Why did she use the property damage first?

· Because it was a smaller claim.

· Vasu v. Kohlers

· Plaintiff suffered both property damage and personal injuries. Insurance company is the plaintiff and is suing the driver that hit the person they insured.

· The insurance company paid the insured for the damage and then they are allowed to sue to recover what the insured could have recovered by suing anyone the insured could’ve sued. Subrogation.

· The third party wins the case.

· Plaintiff in the second case is the insured driver and he sues the third party.

· The defendant brings up res judicata because the claim has already been brought.

· The said that he wasn't barred because you can bring separate actions for personal and property damage.

· They also said that there was something funny about the subrogation aspect.

· What is the stare decisis impact of Vasu on this case?

· It implies to this case as well as it did to Vasu and the subrogation aspect doesn’t apply to this case. (if the court had decided the issue the other way would the case come out the same way? If yes, then it is part of the holding. If no then it is part of the dictum.

· Was the statement that a subrogee gets to have a second claim part of the holding or dictum?

· There are alternative holdings. This and the issue of separating the personal and property claims.

· So either neither is the holding or both are.

· You need to go with the one that is more specific and settles the narrowest ground that it normally thought to be the holding.

· You go also go with the broader one as the dictum

· Courts can choose any of these.

· Stare decisis holdings bind the lower courts and usually supreme courts do this as well. Why is this true for the holdings rather than the dictum?

· Dictum may not be as carefully reasoned because nothing depends on it. The case turned on the holding; the dictum doesn’t affect the case one way or another.

· They chose the rule that it is ok to split personal injury and property claims.

· This is the Hurn test for supplemental jurisdiction; one injury, one cause of action.

· The scope of permissive joinder, supplemental jurisdiction, and joinder all depend on this. (Gibbs replaced Hurn).

· You are required to bring all claims arising out of a single transaction.

· Compulsory counterclaim issue out of 13. (Heyward-Robinson case).

· The same rule applies to plaintiffs and defendants.

· These claims arise out of the same transaction because both injuries were caused by her hitting the pothole. All of the evidence about the pothole will be the same if it was in 2 separate cases.

· A plaintiff in this case will have her decision merged into the verdict if she wins the claim.

· Suppose the court didn’t abandon the dicta in the Vasu case. What happens in the trial court in case 2?

· She only sues for damages because it was already determined in the first case and collateral estoppel bars the city from re-litigating the issue of the maintenance of the street. Damage is the only remaining question to be re-litigated if res judicata doesn’t bar Rush from bringing the second suit.

· Full faith and credit requires that other states apply the same res judicata and collateral estoppel as what happened in the first case.

· Mathews v. NY Racing Ass’n

· Res judicata applies regardless of the legal principles in both cases. This doesn’t matter because the claims arise out of the same transactions even though the theories and damages may be different.

· The supreme court has never decided that the scope of the transaction is the scope of res judicata although that is the standard in the restatement and how the lower courts act.

· Jones v.  Morris Plan Bank of Portsmouth

· Jones was supposed to pay the money on a certain schedule. Acceleration clause. Banks owns the car until all of the payments are paid. 

· Suit one the plaintiff is the bank. They sue Jones for the May and June payments. Bank won the case.

· Suit two the plaintiff is the bank. They sue Jones for a late payment. Bank took a nonsuit, which means that it voluntarily dismissed its complaint. In federal court you can do this under rule 41(voluntary dismissal). The circumstances under which this can be allowed are that this must be done before the other party files an answer, or if the other party has already answered you can do this with the permission of the court. The defendant  can file an answer and then add his 12b6 motion to his answer, if they don’t the plaintiff can then withdraw the suit and they can file it somewhere else.

· Suit three the plaintiff is Jones. He sues the bank for conversion.

· What would’ve happened in suit 2 if it went to court?

· Dismissal because of res judicata.

· Standard for res judicata- do both claims arise out of the same transaction?

· The contract is as big as the transaction. The acceleration clause suggests that this is all one transaction.  If you wanted each payment to be a single transaction then you would need a note for each payment.

· After the bank takes a nonsuit, they convert the car.

· The bank says it their car until he finishes making the payments.

· Jones says that it wasn't your car because they didn’t bring up the claims when they should've and now the title has passed to him because their right to collect the payments has expired and so now his obligation to pay has expired.

· Jones says there is no longer a remedy so there are no rights. A new promise must be supported by new consideration.

· The bank says the old way still existed even though it couldn’t be enforced. Even though they couldn’t force them to make a payment they could take the car.

· What is this like?

· Guaranty v. York

· If you have no right you have no remedy. (Holding by this court.)

· If your scope of right is determined by your remedy then you can have no right if you have no remedy.

· Relationship of substance and procedure. To what extent are rights defined by substance and to what extent are rights procedural?

· The bank should've put in an option for an acceleration because that would’ve allowed them to avoid res judicata and to sue him in the 2nd case.

· Mitchell v. Federal Intermediate Credit Bank

· Case 1

· Bank lent Mitchell $9,000 and he assigned the proceeds of a crop sale to the bank.

· The money has been embezzled by an employee. Bank and debtor never received payment.

· Bank sues Mitchell for breach of contract.

· Mitchell says that he paid. Crops were sold for $18,000 so he more than paid.

· The bank employee stole the bank’s money.

· Judgment for Mitchell in case 1.

· Case 2

· Mitchell sues bank for $9,000. 

· The bank says that defense preclusion prevents Mitchell from doing this.

· Why wasn't this a compulsory counterclaim?

· It didn’t exist in SC.

· Principle of defense preclusion only allowed in federal court where rule 13 doesn’t apply (FIND OUT WHERE THIS IS) and in states where compulsory counterclaims don’t exist.

· What is the scope of defense preclusion and how is it different from compulsory counterclaim?

· Compulsory counterclaim would say that the defendant can't bring any claim in the 2nd case that he could’ve brought in the 1st case.

· Defense preclusion

· Difference between Kirven and O’Connor

· Kirven makes a defense and withdraws it. Then in the 2nd case he brings up this defense. O’Connor is not allowed to sue because he uses the same defense again.

· Defense preclusion rule only applies to defenses actually asserted. 

· Point of defense preclusion is that you may not use the same thing first as a shield and then as a sword.

· Because he asserted as a defense the very thing that he now wants to assert as a claim, he is precluded from doing so.

· Final result is that both parties share the burden equally.

· Issue preclusion

· Substantive law tied heavily to preclusion.

· Collateral estoppel- issue of fact once being decided is gone forever.

· Exactly the same issue must be decided.

· Losing party must have had a full and fair opportunity to litigate the issue in the first case.

· Incentive to do so in the 1st case.

· What procedures were available to you?

· The issue must actually have been litigated. (difference between collateral estoppel and res judicata)

· The decision must have been necessary to the judgment.

· The judgment must have been bound.

· Mutuality of estoppel.

· Cromwell v. County of Sac

· 1st case

· Cromwell sues the County for the money for the bonds. He's suing for the interest on the 25 bonds from years prior to 1868.

· County’s defense is that there was fraud involved. (court house never built and judge getting money as a kickback).

· As a matter of substantive law, can anyone with the bonds get money from the county?

· Bonafide purchasers of the bond can get money (exchange for it in good faith (must have paid money for it) and done this without knowing about the fraud.

· Cromwell doesn’t do this in the first case.

· Judgment for county.

· 2nd case

· Cromwell sues the County.

· Second claim is for 4 bonds from 1868-1871.

· Why wasn't this precluded on res judicata?

· No, because each bond is a different transaction. The interest will mature at a different date. So these aren’t one transaction.

· Also because he couldn’t have brought this earlier because the interest payments weren’t due yet. (he didn’t have the right to bring it yet).

· County says the bonds were obtained fraudulently.

· There is collateral estoppel here because they decided that there was fraud before.

· Cromwell now is arguing that he was a bona fide purchaser.

· He's not collaterally estopped from suing the county on this issue because they’re different bonds.

· Court’s holding is based on him litigating before that he was a bondholder

· Why was he allowed to litigate now instead of before?

· Why when there was an incentive to litigate in the first case are you allowed to litigate the issue in the 2nd case.

· There is no particularly good reason for this requirement.

· No collateral estoppel on that question.

· Russell v. Place

· 1st case

· Russell sues Place for patent infringement. Patent covers process #1 and process #2, which are 2 ways to treat leather.

· Plaintiff seeks damages.

· Infringer’s defense is that the patent was not a novelty. 

· Russell wins the first case.

· 2nd case

· Russell sues Place again.

· Place says no novelty.

· Russell seeks and injunction and profits obtained from infringement.

· Why does res judicata not bar the 2nd case?

· Plaintiff can't bring a case based on actions that hadn’t happened. (continual patent infringement)

· Patent owner won the first case. Is there collateral estoppel?

· Court says no because first case didn’t say what the infringement was about.

· Jury could’ve decided that 1 was novel, 2 was novel, or both were novel.

· How might the plaintiff have tried to prove collateral estoppel?

· Putting on the face of the record.

· You ask the jury to tell you individually how it finds for process #1, and #2.

· Special questions submitted to the jury.

· How else might this have been done?

· Extrinsic evidence

· Can't call jurors.

· Look at the evidence presented (i.e. the only evidence presented had to do with the novelty of #1, etc.)

· Amount of damages.

· Can't tell what the jury thought (according to the court) so the plaintiff gets no benefit from the estoppel. 

· Why doesn’t the plaintiff get the value of the estoppel least valuable to him?

· Either he gets what the jury decided or better than what the jury decided.

· If the defendant wins the 2nd case entirely it means that something that happened in the 2nd case that didn’t in the first. If it is not on he face of the record or extrinsic evidence then you re-litigate in the 2nd case.

Collateral estoppel

· Rios v. Davis

· 1st case

· Popular Dry Goods sues Davis.

· Davis says that he didn’t do it but that Popular Dry Goods had contributory negligence.

· Davis sues Rios, the driver for his negligence which caused the damages.

· Rios says that he wasn't and claims contributory negligence.

· Judgment entered for Davis.

· Plaintiff’s contributory negligence prevents recovery. All parties were found negligent.

· Davis v. Rios case, Rios wins because Davis’ contributory negligence bars him from recovery.

· 2nd case

· Rios sues Davis for personal injury (negligence)

· Why wasn't this claim a compulsory counterclaim to the first suit?

· Not federal court (TX may not have had a compulsory claim rule)

· If in federal court how?

· Rule 13 says “against any opposing party” would prevent Rios from being allowed to sue Davis.

· Do the principles of defense preclusion bar this?

· Yes, it would seem that he is using the same claim now that he used as a defense in the first case. Defense lawyer did not bring this issue up and so case was allowed to proceed.

· Is there collateral estoppel?

· Decision wasn't necessary to the judgment because he had no right to an appeal because the judgment was entered in his favor and you can only appeal if the judgment was entered against you.

· So there is no collateral estoppel because it doesn’t meet this requirement.

· Why is it necessary to apply collateral estoppel to an issue that wasn't necessary to the judgment?

· For the same reason that dictum isn’t stare decisis. Since nothing turned on it we don’t know how much the fact finders believed in this. (Rush v. City of Maple Heights)

· Also issue that you didn’t get to fair and fully litigate the issue because you couldn’t appeal.

· When nothing turned on the judgment and you didn’t get to appeal we don’t have enough confidence in the judgment to allow the fact not to be reexamined.

· Is Davis collaterally estopped to deny his negligence?

· Yes because that was necessary to the judgment. If he hadn’t been negligent then he would’ve won. He also had the opportunity to appeal. 

· 2 questions now litigated in this case.

· Was Rios negligent?

· If he wasn't how much money does Davis owe Rios?

· Half the courts say alternative grounds are both good for estoppel. The other half say they aren’t.

· Commissioner of Internal Revenue v. Sunnen

· No estoppel on pure question of law because then the law could never change. Stare decisis isn’t omnipotent.

· Moser case

· Moser is in naval academy during civil war.

· Congress grants pension to people who fought in war.

· Moser collects pension because supreme court allows him to do so.

· After time this decision is changed (had to have been in navy rather than just naval academy)

· Stop paying moser.

· Moser sues.

· Supreme Court decides that Moser should still get paid basing this on collateral estoppel.

· This is a mixed question of law and fact, which allows for collateral estoppel.

· What's the difference between Sunnen and Moser?

· Because Sunnen controlled payments they were income to him and so he should still pay tax.

· Court holds that because payments assigned to the wife and she receives the money so she should pay tax.

· Law changes to say that if you control the money even if you don’t receive it, you should pay taxes.

· Government sues a second time saying that the money that is given to his wife, because he controls it, he should pay taxes on.

· Sunnen claims mixed question of law and fact which would allow collateral estoppel.

· Supreme court holds that there isn’t collateral estoppel because its not the same issue because the issue in the first case had to do with a specific year. The year changed  in the 2nd case which changes the issue even if this is under the same contract.

· Because every year is a new tax year there is no res judicata.

· Mutuality of Estoppel

· Wolff v. New Zealand Ins. Co.

· Case 1

· Wolff sues 9 out of 12 people who have insured his property.

· Property found to be worth $2500

· Case 2

· Wolff sues 2 other insurance companies

· Res judicata?

· Doesn’t 2nd claim arise out of same transaction as the first claim.

· Not res judicata because they’re not the same parties.

· Why don’t we say that you're required to sue all of the defendants against whom you have claims arising out of the same transaction?

· That encourages litigousness, which is something that we don’t want to happen.

· Res judicata never requires you to sue all the parties you could’ve sued.

· The building was worth very little which is why the defendants was it to have been estopped.

· If it was worth a lot of money would they have been bound by that decision?

· Pennoyer says no because it’s a violation of the 14th amendment, due process.

· Would the finding that the building is worth very little bind them?

· No because Wolff can't be bound unless the insurance companies also would’ve been bound.

· This would allow them to take advantage of judgments that are favorable. If you wouldn’t have been bound by a bad decision for you in the first case, then you shouldn't be bound by a decision in your favor.

· Bernhardt v. Bank of America

· Case 1

· Bernhardt represents the beneficiaries and sues the executor (because he took the money from her account and put it in his own).

· Probate court says that this was a gift and that he wasn't stealing.

· Judgment for the defendant

· Case 2

· Bernhardt sues Bank of America because she says that the bank gave the money away without consent of decedent. Bank says that there was nothing wrong with the transfer.

· Even if there is something wrong with that he had power of attorney. The bank doesn’t have to police them.

· Preclusion argument with regard to the first one.

· Does res judicata bar case 2?

· No because the bank wasn't a party in the first case.

· She can't sue bank in first case because it took place in probate court.

· Even if there was a rule which said that you have to sue anyone you could have a claim against in the first case, this still fits into the exception that says if you couldn’t sue someone in the first case then you aren’t barred from suing them.

· Does collateral estoppel bar case 2?

· Collateral estoppel on the fact that the money belonged to the executor.

· Bernhardt says that its not mutual because if the bank wasn't bound by the first case (because of Pennoyer’s due process principle) she should be allowed to sue them.

· The court says that you can use collateral estoppel as a defense.

· This isn’t a violation of Pennoyer because Bernhardt was a party in the first case and it fulfills all of the collateral estoppel requirements.

· Judicial efficiency supports this because otherwise she could keep relitigating the issue.

· There aren’t any juries in probate so would the absence of a jury have given her something less than a full and fair chance to litigate. (lack of jury would probably not preclude them).

· The court is going to relax the requirement that estoppel be mutual. 

· You should sue all in first case because if you sue separately, once you lose then you can't sue any more of them. (point of this is that the res judicata rule is a mistake in terms of not suing everyone at once).

· Blonder-Tongue v. U of I

· Supreme court came close to deciding that it would accept the non-mutuality of estoppel in circumstances similar to Bernhardt. People wondered if this was a special patent case or if they had accepted Bernhardt.

· Assume Blonder-Tongue accepted Bernhardt

· Parklane

· Why different from Bernhardt

· 1st case

· SEC sued Parklane for an injunction and declaratory judgment.

· In this case did Parklane have the right to a jury trial?

· No, because they were seeking equitable relief. (injunction claim would’ve been in the chancery trial). No right to a jury trail on declaratory judgment part because you look to the underlying claim which is essentially equitable in nature.

· The court decided that there was a fraud. They get the declaratory judgment but not the injunction.

· 2nd case

· Shareholders against Parklane. They want damages and a rescission of the merger. 

· Suppose Parklane would’ve won in the first case. Would the judgment be binding against the shareholders?

· No. Due process clause of the 5th amendment. (Pennoyer)

· Would this have been before a judge or a jury?

· Rescission is equitable relief and so no jury.

· Damages for fraud (securities fraud) you would get a jury because like contract fraud, which did exist at that time.

· Legal claims go first (Beacon case) because the 7th amendment gets priority. (why is this case similar?)

· Because Parklane didn’t win, the plaintiffs are looking to say that Parklane is collaterally estopped. Why doesn’t Bernhardt and Blonder-Tongue settle the question of nonmutuality of collateral estoppel?

· In Bernhardt it was being used as a defensive (you said to a former plaintiff that you sued and loss and you can't sue another defendant for this)

· Here Parklane was a defendant and another group of plaintiffs is suing him.
· This is a weaker case then Blonder-Tongue and Bernhardt because the plaintiff chose the circumstances of the first case. If the plaintiff loses the first case its fair to say that you got to litigate under the circumstances that you chose and now that you’ve lost, you’ve lost forever. 

· For judicial economy this is a weaker case because Bernhardt encourages the plaintiff to sue all the defendants he can in one proceeding. Parklane, by allowing non-mutual collateral estoppel encourages plaintiffs to stay out of the case.

· The court held that collateral estoppel is not permitted offensively. Rather than have a per se rule against offensive non-mutual estoppel we’ll look at the situation and investigate each claim.

· They had incentive to litigate fully because they would like to avoid class actions. There were different procedures in the 1st case than the 2nd case. In the 2nd case there was a jury 

· Byrd says that federal law is above state and so that determines the jury trial (look this up)

· Gasperini says that juries are very pro-defendant.

· Dice says juries are very pro-plaintiff.

· Plaintiffs have an incentive to stay out. Bind defendant if he loses but not them.

· No intervention allowed in a SEC case.

· No efficiency problems because no one was seeking to stay out of the first case.

· In a damages class action you get to opt out. Here you couldn’t get the benefit of non-mutual collateral estoppel. Same principle would apply if the first suit was going on with your knowledge. Neither of these things was a problem here so that’s why they didn’t apply a per se rule.

· Whether there are existing multiple judgments 

· Defendant win, plaintiff win, plaintiff  win, defendant win, then in case 5 a plaintiff comes forward and says they’re entitled to collateral estoppel because in the 4th case the defendant lost.

· Three things

· Full and fair opportunity to litigate

· Plaintiff can't be playing games

· Can't be prior conflicting verdicts

· Is it a 7th amendment violation

· To allow the decision of a judge on equitable issues to preclude the defendant from getting a jury on legal issues? (prior equitable precluding legal)

· The common law routinely permitted prior equitable cases to preclude getting a jury in a legal case.

· Beacon shows that collateral estoppel is fine here because in Beacon theatres all of the claims were in the same case. It says nothing about previously decided legal cases. That’s why the jury has to go first because Beacon assumes that if the judge went first there would be preclusion. Thus neither Beacon nor common law suggest that there is anything wrong with this. Doesn’t violate the 7th amendment.

· Court really means Beacon because of what happened in the Lydell (check this name) case. In the same case the court brought both legal and equitable claims. Here the judge dismissed the legal claim on a 12 b 6 motion. Equitable claim is lost and plaintiff appeals about losing the equitable claim and having the legal claims dismissed. The plaintiff was entitled to have legal claims go first so he will get a chance to a jury and the judge’s findings have no collateral estoppel effect on the case. You still lose on the equitable claims.

· Binding Non-Parties

· In re Multi-district Civil Actions Involving the Air Crash Disaster Near Dayton, OH on March 9, 1967

· Judge has a bunch of cases against TWA and Tann 

· One of the plaintiffs, Downey sues TWA and Tann. He wins against TWA and loses against Tann.

· 2nd plaintiff wants to sue both. Tann wants to claim collateral estoppel. 2nd plaintiff claims that since he wasn't involved in that case he can't be bound. (Pennoyer, due process)

· Reasoning the court gives for allowing collateral estoppel to bind a person who wasn't involved in the first case is because the first case had a great lawyer and so the case was fully litigated and there were no errors. He was party to the information before the case, etc. This is similar to the class action exception to Pennoyer.  He was part of a class fully represented by someone else.

· The 6th circuit reversed this based on Pennoyer and due process.

· Intervention is different than 

· Tann can't get benefit of collateral estoppel against the bound party. Class actions are the only exception to Pennoyer. Plaintiff says that they should still get the benefit of the judgment against TWA (offensive non-mutual collateral estoppel). 

· Should this be true?

· Conflicting judgments aren’t found here but the test case procedure is unfair to the two defendants because they can be bound by the first case even though the other plaintiffs aren’t. The test case idea then would be very pro-plaintiff. So the defendants shouldn’t be bound either. 

· Non-mutual offensive collateral estoppel here is a big mistake. (can't have it on either side; both plaintiff and defendant aren’t bound)

· Is there anyway this could be more efficient?

· Create a class action suit (not so good)

· 2 impediments to certifying a class are:

· numerosity

· even if it is certified another problem is that they can all still opt out.

· A better thing would be to consolidate them all for trial on the questions of whether TWA and Tann were negligent.

· Then you could have separate damages cases. 

· Martin v. Wilks

· Case 1

· A group of black firefighters sues the city for discrimination.

· From res judicata perspective there is no difference between a settlement entered as a judgment and a judgment.

· Case 2

· A group of white firefighters says that this is reverse discrimination.

· The city claims that res judicata (because it wasn't actually litigated so no collateral estoppel)

· The white firefighters say that they weren’t parties so they can't be bound.

·  The city argues that they should've been required to intervene and they chose not to so they should be bound by the decision.

· Where have we seen this same problem?

· The court says that intervention is permissive but never required so there is never any penalty for not intervening other than you are stuck with the first case when you go to court for your own case. The second reason why they aren’t bound is due process violation of Pennoyer.

· The white firefighters then get to have their day in court.

· This is inefficient. What should the judge do?

· The judge could say that they are a necessary and indispensable party and they all need to be bound so the white firefighters should be a class.

· They don’t sue the white firefighters because they would have litigated the case more vigorously than the city because the city would most likely want to settle. Under rule 19 the city should have brought them in and the court should have required this sua sponte.

· Civil Rights Act of 1991? If you know about the proceeding and you are adequately represented you are bound.

· Is this constitutional?

· Pennoyer says its unconstitutional to bind non-parties (also affirmed in Martin v. Wilks). Congress can't change this.

· Its not unconstitutional because they decided that it was inconsistent with rule 19 and rule 24. The holding in Martin was really based on the rules. The part of the case that dealt with Pennoyer was dictum. Then Congress surely has the power to reverse it.

· Hart v. American Airlines

· Case 1

· Plaintiff sues airline. Judgment for plaintiff. (N.D. TX)

· Case 2

· Plaintiff sues airline. (NY)

· Does this state court have to give deference to the judgment from TX because it was a federal court and this is a state court?

· Yes because of either Article 3 or Article 6 of the Constitution.

· Any case law authority for this?

· Yes this was the question in the Des Moines case.

· Holding was that they had to respect the federal judgment and the fact that the first court had no subject matter jurisdiction was not a good enough reason not to give binding effect to the judgment of the federal court in the first case.

· General rule is that the court in case 2 must give at least as much effect to the judgment as the court in case 1 would have.

· Offensive non-mutual collateral estoppel under federal rules?

· Parklane said that it is permissible and that we should ask if the defendant had the full and fair opportunity to litigate and if the plaintiff was playing games in the first case and if there were multiple judgments.

· Here is the plaintiff playing games?

· The plaintiff could’ve joined the first suit, but they are residents of another state, which would indicate that they aren’t playing games.

· Did the defendant have the full and fair opportunity to litigate?

· Yes because he could foresee multiple lawsuits. 

· Were there multiple judgments?

· Nope.

· So offensive non-mutual collateral estoppel would be allowed.

· Is it right to apply federal law here?

· The federal court in the first case applied KY law so NY would also apply KY law to the substance of the action.

· Erie idea here...maybe KY law should determine how broadly KY should be applied.

· The court applies NY law, which is a real problem because there is authority for NY law, KY law, and federal law.

· Federal law, in every other context, should be applied.

· This is only tough where the first case is a diversity case. If it was a federal question case, then if a federal court would apply offensive non-mutual collateral estoppel, then the state court would also need to apply this.

· Even if we take the view that the state court in NY must give at least as much preclusive effect to the judgment that a federal court would we still have a problem in determining of they can apply more?

· Some courts say that all article 3 and 6 require is at least as much.

· Some say it must be exactly the same.

· Thompson v. Thompson

· Case 1 (CA) Case 2 (LA)

· Custody dispute. Initial result is joint custody. When mother moves to LA the court decides that she will have sole custody pending an investigation. She says to LA that they should enforce the CA decision. The court gives her sole custody. Then the investigator files a report and gives sole custody to the father.

· Can the US Supreme court decide the question of whether the wife or husband has custody? (even though there is no private right of action).

· The supreme court could hear an appeal if they went through the entire state court system. (like the Motley case)

· Rule 60 (b) has the reasons why you can open judgments that are final. One of those is that another judgment upon which your judgment was based has been changed. That would apply here.

· If there had never been a parental kidnapping act, is the LA court required to give any deference to the CA decision?

· Article 4 section 1 (full faith and credit clause)

· They only have to do this on final judgments. (required element for preclusion (valid, final and on the merits)).

· You can always change custody determinations.

· There is never res judicata here. That’s why congress passed the parental kidnapping act.

· Full faith and credit is why the personal jurisdiction question matters so much.

· Allen v. McCurry

· Criminal defendant charged with possession of drugs moves to have evidence dismissed on the grounds that it was unlawfully searched and seized. Judge decides that most evidence is ok under the 4th amendment because it was in plain view. He later brings a suit against the police for a violation of the 4th amendment (civil rights suit)

· Use of defensive non-mutual collateral estoppel

· §1738 federal courts must give full faith and credit to the proceedings of the state courts. 

· The court thinks there would be preclusive effect because they predict that a state court would do the same thing.

· The defendant could say its unfair for him to be bound because 1. he didn’t have a jury (after Parklane this is unlikely to count) and 2. a suppression hearing is different from a civil trial in that you're assuming that the guy was guilty to begin with because otherwise the case will be dismissed. 

· The court says that the judge is supposed to be fair so we will assume he was fair. 

· Procedures not available to you in a criminal suppression hearing

· Discovery

· Circumspect hearing with limited evidence, no jury, limited procedure and the judge favors allowing the evidence to be admissible because otherwise the case would be thrown out. 

· Because court predicts that a state court would allow use of defensive non-mutual collateral estoppel, §1738 allows this.

· Congress can say that for any class of cases there does not need to be full faith and credit.

· Doesn’t matter which state or court decides case 1 because they will give full faith and credit to whichever court made the prior decision. 

· The one potential exception is the Hart case. Where diversity is involved state law should control how preclusive the judgment in the first case is even though it was decided by a federal court.

· Foreign judgments are normally granted preclusive effects.

· Requirements

· Must be reciprocal (US is granted preclusive effects in that country)

· Must be rendered by a civilized legal system

57

