I.  INTRODUCTION

A.  HISTORY OF LABOR LAW



1.  PRE-CIVIL WAR:

Agricultural Nation: The United States was primarily an agricultural nation:

No mass production;

Most “employees” lived within the household of the employer;

Slavery obviously prevented any organization of labor.

This lasted until the end of the Civil War.



2.  POST-CIVIL WAR:

Shift to Manufacturing: The period from 1865 to 1914 marked the industrialization of the American economy.    This transformation had several major implications on American labor law:

Mass production shifted employees away from the employer’s house to the factory;

Corporations exploded, leading to industrial empires in the hands of a few powerful men;

Personal relationships between employer and employee were rarely possible;

Individual workers had little or no bargaining power;

Migration to the cities: employees became dependent on wages for survival and developed greater solidarity with others in the same situation.



3.  FIRST ORGANIZED LABOR MOVEMENT

Skilled Laborers: Apprentices in skilled positions, who traditionally worked for little more than experience, wanted higher wages.  Individual apprentices would be fired, but when they approached the employers collectively, they couldn’t refuse to deal with them.

Trade Unions: were established (i.e. silversmiths, goldsmiths, carpenters, plumbers) and eventually became nationalized.

Result: lead to greater abuses by employers of unskilled (i.e. non-specialized) laborers because they were still not organized.



(b) American Federation of Labor (AFL)

Samuel Gompers: (1886) The national crafts unions combined with 250,000 members.

First major unionization effort on such a large national scale.



4. SECOND ORGANIZED LABOR MOVEMENT

Unskilled / Factory Workers: earned the support and sympathy of white male middle class voters:

Several social movements in the United States;

Depression: sympathetic 2nd & 3rd generation immigrant voters.







Union / Employee Opposition By Courts:

Courts were generally very sympathetic to employers. 

Sherman Anti-Trust Act (1890): Courts used this act as a weapon against employees.  Injunctions were issued against labor strikes under the guise of “conspiring to inhibit trade.”  This lead to much jailing, violence, and contempt.



B.  LEGAL BASES FOR LABOR LAW



1.  SHERMAN ANTITRUST LAW (1890)

	(a) See below



2.  CLAYTON ACT (1914) (“Magna Carta”)

Generally: President Wilson, a Democrat & liberal, was very sympathetic to labor.  Therefore, the goals of the Clayton Act were to:

Tighten antitrust acts against business;

Remove antitrust acts from labor.



General Provisions: Gompers and the AFL pushed for 2 specific sections that would give labor organizations exemptions from antitrust law:

Section 6: Provided that the antitrust laws should not be construed to prohibit the existence of labor organizations or to prevent labor unions from “lawfully carrying out the legitimate objects thereof.”

Section 20: Barred the use of federal injunctions in disputes between an employer and employees, or between employers of employees, involving the terms and conditions of employment.



Backlash of the 1920’s:

Generally: Conservative courts and a conservative Congress interpreted the Clayton Act as applying to all labor acts.

Employers: Implemented new weapons such as “scientific management” (i.e., removing the need for collective bargaining by tying all employment terms to incentives) and “company unions” (employee “legislatures”).  However, under both systems EE’s had little or no bargaining power.

Courts: The SC all but destroyed Sections 6 & 20 in Duplex Printing Press Co.  The Court chose to apply 1 antitrust standard to business and another, far more restrictive standard to organized labor.



3.  RAILWAY LABOR ACT (1926)

Generally: The RLA was the first peacetime measure to sanction and codify union-management bargaining.  The railway workers (and their unions) enjoyed a strategic economic position and clearly were engaged in interstate commerce.  The rail system was thought to be vital to national security.







Major Provisions: 

Compulsory Arbitration: The National Railroad Adjustment Board was established to settle minor disputes over working conditions and K interpretation.  Arbitration of such disputes is compulsory - an unusual feature in American labor legislation and practices.

Duty to Bargain: The Act imposes a duty to bargain on both sides to use “every reasonable effort to make and maintain agreements.”

Mediation Board: In the event that negotiations broke down, a National Mediation Board was created to offer services to the parties (including inducements to arbitrate if a voluntary settlement could not be reached).

Investigative Board: Failing all else, the President could appoint in investigative board when any dispute threatened to disrupt essential rail service.



Constitutionality Upheld: The RLA was upheld by the Supreme Court (1930) in Texas & New Orleans Railroad:

(i) Airlines: The RLA was extended to airlines in 1934.



4. NORRIS-LaGUARDIA ACT (1932):

Generally: The N-L Act was passed in response to several employer tactics that were used to deter employees from bargaining collectively:

Yellow Dog K’s: ER’s required EE’s to sign - stated that they would not join unions under penalty of losing their jobs.

Objectives Test: Courts applied their own double standards in adjudicating employer-employee cases.

Vicarious Responsibility: A union that called a strike could be held responsible for any violence that resulted, even where the violence was not caused by the union members and the union had exerted every effort to avoid it.



Overview: The Act removed the power of federal courts to enjoin coercive activity by unions that did not involve fraud or violence, except under very limited circumstances (most states adopted a similar state policy).

Purpose: The EE must have “full freedom of expression, self-organization, and designation of representatives of his own choosing to negotiate the terms and conditions of his employment; and must be free from the interference, restraint, or coercion of employers . . . in these activities.”

Little Effect: Employers had no affirmative obligations to negotiate with unions.  Rather, it sought to aid union organizing and collective bargaining by changing common law precedents on the union’s role in society.  

Positive Effect: Together with subsequent state enactments, N-L permitted unions to exert effective economic pressure against employers.



5. NATIONAL LABOR RELATIONS ACT (WAGNER ACT) (1937)

Inherent Contradictory Problem: On one hand, it solved a major problem: it forced employers to deal with unions.  On the other hand, it was extremely one-sided (i.e. it imposed no duties upon the unions because they were already weak).

During WW II, labor got huge concessions from employers.  Post-WW II, labor got too powerful, too quickly.

Basic Provisions: 

Section 7: Rights of the Employees:

Freedom to form, join, or assist labor organizations;

Freedom to bargain collectively with the employer; and

The right to engage in concerted activity for the purpose of collective bargaining or mutual aid & protection.

EE’s may also refrain from any or all of such activities (except to the extent that such right may be affected by an agreement requiring membership in a labor organization as a condition of employment as a condition of employment as authorized in section 8(a)(3)).

****Section 8: Duty of ER to Bargain Collectively:

Generally: Places an affirmative duty upon the employer to deal in good faith with the union;

Section 8(a): sets out what constitutes an unfair labor practice:

to interfere with, restrain, or coerce employees in the exercise of the rights guaranteed in section 7;

to dominate or interfere with the formation or administration of any labor organization or contribute financial or other support to it: Provided an ER shall not be prohibited from permitting EE’s to confer with him during working hours without loss of time or pay;

by discrimination in regard to hire or tenure of employment or any term or condition of employment to encourage or discourage membership in any labor organization (also mentions the bars infra);

to discharge or otherwise discriminate against an EE because he has filed charges or given testimony under this Act;

to refuse to bargain collectively with the representatives of his EEs, subject to the provisions of section 9(a) 

Section 8(b): It shall be an unfair labor practice for a labor organization or its agents:

to restrain or coerce (A) employees in the exercise of the rights guaranteed in section 7

to refuse to bargain collectively with an employer;

Section 8(c):  the expression of any views, argument, or opinion, or the dissemination thereof, whether in written, printed, graphic, or visual form, shall not constitute or be evidence of an unfair labor practice under any of the provisions of this Act, if such expression contains no threat of reprisal or force or promise of benefit;

(iii) Section 9: Representatives & Elections:

Deals with appropriate bargaining unit; exclusive representative of all EEs.

Appropriate bargaining unit;

(c)(3) Election bar.

(iv) Prevention of Unfair Labor Practices

Section (c) - NLRB Standard of Review;

Section (f) - factual matters - standard of review;

Section (j) - Court ability to issue Injunctions







TAFT-HARTLEY AMENDMENTS (1947)

Generally: The pendulum began to swing back toward ERs by amending the Wagner Act.  Marked the turning point at which law began to play a larger role in the administration of collective bargaining agreements.

Creates same duties on unions and ERs;

Bargain in good faith;

Greater power to combat union ULPs;

Right of states to pass Right to Work Laws (i.e. right not to join union);

Establishes several alternatives to collective bargaining;

Prohibition of closed shop.

Finally abandoned the notion that government has no role to play in the handling of labor disputes, i.e. revived the injuntion as a weapon.  In addition, it curbed specific abuses, namely 8(b):

Violence & intimidation;

Secondary boycotts (the refusal to work for ER A unless he ceases to do business with ER B, with whom the union has its real dispute;

Strikes to compel an ER to commit some ULP;

Jurisdictional strikes over work assignments;



6.  LANDRUM-GRIFFEN ACT (1959)

Generally: Sought to impose some regulation on the internal affairs of unions (in an effort to make them more democratic) and to establish a “bill of rights” for union members.  It also amended Taft-Hartley as to define more carefully certain ULPs connected with secondary pressure and recognitional picketing by unions.

Created technical reforms & rules for the internal operations of unions;

Grants union members the right to vote & view books;

Cuts back on the oligopoly of leadership;

Last significant amendments to the NLRA.



7.  LIMITATIONS OF THE NLRA:

The Act was primarily concerned with the organizing phase of labor relations;

The Act dealt exclusively with ER tactics;

The NLRA left substantive terms & conditions entirely to private negotiation.  When disputes over terms arose, the Act provided no governmental machinery for its adjustment.

There are many EEs and / or groups that are not covered:

Railroad / Airline EEs;

Government & Public EEs (some states - no right to strike);

Companies that are too small or too local (as defined by the Board);

Agricultural workers;

Independent Contractors;

Supervisors (college professors);

Confidential EEs.







C.  ANTITRUST LAW & LABOR LAW



1.  PROB 1: WHEN ANTITRST LAW PROHIBITS COLLECTIVE ACTIVITY:



Actually labor unions help prevent trusts!

Need an exemptions for unions to organize;

Need exemptions for multi-employer negotiation 

(i) Exemption: help dispel the conspiracy notions of collective bargaining;

With the exception of sports, the SC has said - don’t bother trying to bring an antitrust suit:

(i) Statutory Exemption: these are not antitrust conspiracies.



2.  PROBLEM 2:  SOME TERMS MAY HARM MULTI-EMPLOYERS:

Once an agreement is hammered out, some of the terms may harm competition within those multi-employers.  Therefore, competitors may sue ER under antitrust if the terms harm it.

Non Statutory Exemption!: The collective bargaining agreement is the conspiracy!



3.  LEGITIMATE UNION ACTIVITIES EXEMPT FROM ANTITRUST LAWS

U.S. v. Hutcheson: SC held that a union acting in its own self-interest and using only lawful means was not subject to attack under the antitrust laws.  

Rationale: Same as the Norris-LaGuardia Act, supra, namely that public policy demanded favoring legitimate union activities.  The clear purpose of the Sherman Act was to protect labor’s traditional weapons.



4.  PRESENT JUDICIAL INTERPRETATION OF EXEMPTION

Generally: Today, antitrust laws are now held to apply to a union only when:

the union combines (colludes) with non-labor groups (e.g. ERs), and

such combinations result in a restraint of interstate trade or commerce.

		

Examples:

No Antitrust Violation: when a group of unions insisted that an ER sign the same K they had negotiated with several other ER’s.  As long as the union and ER are bargaining over mandatory subjects (wages, hours, and terms & conditions of employment) the activities are exempt.

Antitrust Violation: Where a union obtained K’s with all electrical equipment manufacturers and contractors in NYC, and used such K’s to restrain trade by refusing to allow union members to install equipment manufactured outside the city, there was a violation of the Sherman Act.

Antitrust Violation: (Sometimes) Where a CBA prohibited union contractors from awarding jobs to non-union subcontractors has been held to violate the Sherman Act.  (Note: If there is a “pre-hire” K in place, it probably won’t be a violation).







II.  SOLICITATION & DISTRIBUTION



A. PROTECTION OF RIGHT TO SELF-ORGANIZATION



1.  GENERALLY / APPLICABLE LAW:

Section 8(a)(1): Declares it to be an ULP to interfere with, restrain or coerce EEs in the exercise of the right to self-organization, to form, join or assist labor organizations, to bargain collectively and to engage in concerted activities for the purpose of collectively and to engage in concerted activities for the purpose of coolective bargaining or other mutual aid protection.

Effect: Therefore, violations of subsections (2), (3), (4), and (5) are also violations of 8(a)(1).

“Free Choice”: The NLRB has emphasized the need to preserve the EEs free choice.  “Free Choice” entails:

EEs must not be physically or otherwise intimidated in their decision whether or not to support a union;

Access to relevant information;

No misrepresentations;

No threat of retribution.



Conduct Upsetting Election Conditions

Conduct short of an ULP practice may still be enough to set aside an election if it inhibits choice & choice and upsets the required “laboratory conditions” for the election.

Example: (Excelsior) The Board may require the ER to give the union a list of the EEs names and addresses.  While failure to provide such a list has never been held to be an ULP, it can be the basis for setting aside the election.



(C) Employers NOT Covered by the Act (§2(2)):

Government or union employees;

Companies with municipal functions;

Religious schools

Health Care ERs are now included w/i the Act.



(D)  Employees NOT covered by the Act (§2(3)):

Managers (i.e. perform managerial functions);

Supervisors;

Hospital house staff (i.e. interns, residents, clinical fellows) (held to be students);

Agricultural EEs; domestics; EEs covered by the Railway Labor Act; 

Indep Contractors; (Standard: Does ER have sufficient management & control over the performance of work done by the workers in question).

Retired Persons;

Illegal Aliens are considered EEs

Job applicants are considered EEs



(E) Note: Solicitation & Distribution cases are known for:

Arbitrary Results;

Subtle Distinctions Between Cases.

2.  EMPLOYER RESTRICTIONS ON SOLICITATION & DISTRIBUTION

Generally: During the period where the EEs are trying to unionize, they must get majority support.  They attempt to get EEs to sign pledge cards which state either:

the EE supports the union, or

the EE supports an election to determine majority support.

		

Significance: Because it’s just like a political campaign, it’s important to be able to reach all EEs, which necessarily includes the workplace.

ER Restriction: If EEs gave the right to join the union, then they therefore must have a free & informed choice, including access to relevant info.

Controversy: Although EEs need to be free & informed, the ER also has substantial interests in the form of property rights & business sovereignty.



(C)  GENERAL SOLICITATION RULES

(a) Republican Aviation v. NLRB (1945)

Facts: The company had a policy forbidding solicitation of any type in its factory or offices (i.e. “General Solicitation Rule”).  An EE fired after he persisted in handing out union membership application cards during lunch hour.  Other EEs were fired for wearing UAW-CIO buttons in the plant.

NLRB: Held that the “no solicitation” rule violated §8(1) because it restrained, coerced, & interfered with EEs rights under §7. Ordered EE reinstatement and the rescission of the general solicitation rule.

Rule: An ER must tolerate some inconvenience due to solicitation and distribution in order to safeguard an EEs §7 rights.  However, the ER may impose certain nondiscriminatory restrictions upon solicitation and distribution of materials during working hours on company premises.

Legal Standard: The significance of Republican Aviation lies within the evolving legal standards applied by the NLRB, the Circuit Court, & the SC.

Peyton Packing Presumption: (NLRB uses this standard)  There is a presumption created that an ER can ban solicitation during work-time (unless it was adopted for a discriminatory purpose); Also presumed that ER can’t ban solicitation during EE free-time. 

 Presumption Shift: The union may overcome the Peyton presumption by demonstrating:

that the solicitation did not interfere with EE work (i.e. the job entails working on and then off again for periods of 15 minutes), or

there’s no other alternative for solicitation of distribution.

NLRB Held: Struck down ER policy because it was an absolute ban.  The Peyton presumption was not overcome by the ER here, because it failed to show evidence to overcome the presumption that EEs are “free” during their free-time.

Republic Aviation’s Appeal: Rep. Av. Argued that the NLRB made no findings that the EEs were interfered with in their attempts to form a union.  It merely applied the Peyton Packing case.  The NLRB substituted their knowledge of labor relations for substantive evidence.  Just because the EEs were interfered with in Peyton doesn’t mean the EEs were interfered with in this case.

SC Held: (Stare Decisis System) The NLRB may set its own precedents & follow them instead of going through the whole “shpeal” every time.  Rep. Aviat. argued that NLRB must go through the Administrative Act - not binding on anyone but themselves. 

Rationale: Congress felt that in certain areas (i.e. agencies) - a panel of experts will produce better results and therefore, their decisions will be better than general courts.

Held: Rep. Aviat. may amend policy to prohibit solicitation during work-time.

What Standard of Rev. Shld Cts Apply When Reviewing the NLRB?

Not Very Clear: The Court refers to “Rationality”, i.e. if there’s a rational connection between the NLRB rule & objectives of the statute, it should be upheld.  In Beth Israel Hospital, the court employed the standard: “consistent with the Act & rationality.”



3.  HEALTH CARE EMPLOYEE SOLICITATION  

Beth Israel Hospital (1978)

Facts: Barred solicitation in any area of the hospital including the cafeteria & the gift shop.  EEs fired for leafleting in the cafeteria.  Union brought actions under 8(a)(3) for being fired & 8(a)(1) for interference with union activities.

Held: A hospital cannot bar union distribution or solicitation in public areas (i.e. cafeterias) unless such activity would disrupt health care operations or disturb patients, and the burden is on the hospital to prove that such a disruption or disturbance would exist, i.e., the ER must show DISRUPTION of the ER’s business. 

Rationale: Congress did not intend special treatment of health care institutions in the 1974 Health Care Amendments.

But Note: A hospital can prohibit solicitation in corridors & sitting rooms on floors housing patient or operating rooms, since it could adversely affect the recovery of patients.

The NLRB does not want to get into the business of micro-management.  Therefore, it is OK to have the outright ban.

Legal Standard: “Consistency with the Act & rationality.”

Peyton Presumption: The hospital must overcome the presumption that EEs can solicit on their free-time.  It can do this by showing disruption (i.e. patient care).

Hospital Argued: that they were the medical experts.  Therefore, the NLRB should not substitute its judgment for their own.  The court rejects this argument in 2 ways:

The NLRB has no expertise in any other case that it hears, so why are hospitals any different?  If this argument was accepted, the NLRB would have no effect or authority;

The NLRB has the authority to determine what constitutes “disruption.”  It was created by Congress so courts should defer to their judgment.  Also, you can’t leave it up to ERs to determine what is disruptive!!!  That would be ridiculous because they are the ones violating the Act!

Evidence: Here, the evidence showed that the cafeteria was used 77% by EEs and only 1.56% by patients.  The Board could have found differently if the numbers were different.

(A) Lesson: Hospital’s attorneys did a crappy job proving its case.



4.  WAIVER OF RIGHT 

NLRB v. Magnovox (1974)

Facts: (Note: Union was already in place in this case) Union agreed in the CBA that the ER could issue rules for the “maintenance of orderly conditions on plant property.”  The ER then used this provision to ban solicitation.

Issue: Can the union waive, through a CBA provision, the EE’s right to distribute literature during non-working time?

Held: No.  The union does not have the power to waive this right.  Although the union may waive certain § 7 rights (i.e strikes), those waivers assume that the union has been freely selected and is fairly representing its members.  However, when the § 7 right at stake is the exercise of choice regarding unionization or a change in representative, the union may not waive:

Rationale: The union or the union and ER could conspire to keep the incumbent union in place by preventing its replacement.

Dissent: (Stewart, separate opinion):

Roberts: Says this is probably the better opinion.

Law & Economics Argument: You upset the delicate balance of negotiations.  You’re taking away the ability to waive the right to solicitation.  However, this is a significant bargaining chip for the union.  It could trade this right for something else (i.e., an extra 20¢ / hour).



5. BULLETIN BOARD SOLICITATION

Typical Example:

Facts: ER has a bulletin board for communicating with EEs.  Community groups can’t use it but EEs may post items for swap or sale.  ER denies permission to union to post meeting notices in order to facilitate an organizing drive.  Can the ER do this?

We don’t know!! The NLRB has taken the position that if there is no greater disruption by putting union notices up than would be caused by just putting up the regular notices, then the ER should allow them (8(a)(3)&(1)).

6th & 8th Cirs.: Affirmed this view.  Once an ER allows EEs to post any notice, then the bulletin board is open to all notices.

Discrimination: Can’t say that unions and selling puppies are the same thing & being treated differently.  However, if you allow the sale of puppies and ban all organizations, the it’s probably OK. 



6. WEARING HATS, BUTTONS, INSIGNIAS ON THE EE’S PERSON

Is it a Form of Protected Activity?:

Yes.  An open show of support increases with these displays.  Even more so with a union drive when EEs are scared of retribution.  Buttons increase comfort level & chances of forming unions.



To What Extent Can ERs Regulate This?

ER argues that open statements in favor of or against the union (i.e. displays of emotion) leads to fights, division of EEs and decreases productivity.  Also, non-EEs may be offended.





How Do You Balance This?

General Rule: For the most part, EE must be permitted unless ER can show some DISRUPTION.

Example: Working with machinery where buttons may get caught.

Public: If EE is dealing with the public - there is a presumption that there is at least a POTENTIAL OF DISRUPTION.



What if ER allows a particular button (i.e. “EE of the Month”), but Bans Union Buttons?

Triggers: §8(a)(1) & possibly 8(a)(2).

Section 8(a)(3): (DISCRIMINATION) is above & beyond 8(a)(1)&(2) so even if the ER has a good reason to prohibit buttons (i.e. machinery worker), he still can’t discriminate.

Roberts: Says that an ER may potentially discriminate between political / controversial topics.  We don’t know what the courts will do!  See Page 121, Note4



7.  ORAL v. WRITTEN SOLICITATION

Example: ER states that you can talk about the union to other EEs, but you can’t hand out leaflets.

Roberts: If ER can show excessive amount of litter which is shown to be disruptive, then it can ban all leaflets.



8.   SOLICITATION / DISTRIBUTION BY NON-EMPLOYEES

EMPLOYEEE RIGHTS v. EMPLOYER’S PROPERTY RIGHTS

GENERAL RULE: An ER may prohibit solicitation or distribution by non-employee organizers anywhere on company property, provided the union has other reasonable means of communicating with EEs (Babcock & Wilcox Co.).

Effect: After Republic Aviation and Lechmere, the union’s access to EEs on company property id quite limited.  Essentially, EEs may communicate information about the union only during their non-working time, and paid union organizers have access only in the rarest circumstances (typically, when EE lives on company property).



(B) LECHMORE v. NLRB (1992)

Facts: Non-EE union organizers tried to solicit union membership in the parking lot of a retail store (i.e. handbills on windshields).  The ER kicked them out.  They tried again on a strip of grass next to the parking lot, i.e. union organizers wanted to be on the ER’s property.

Jean Country ::: Balancing Test: Traditionally, the court applied a balancing test as in Jean Country.  The NLRB would balance the EE’s §7 rights against the property rights of the ER.

Held: ER’s property rights are PARAMOUNT!!!  Today’s court is huge on property rights (Rhenquist, Scalia, Thomas) Non-EE union organizers have the right of access to an ER’s property only when the inaccessibility of the EEs makes reasonable attempts to communicate with the EEs ineffective (i.e. no other alternative to getting them the information).  The court held that this is the only time where the application of the balancing test was appropriate.  





Rationale: Derivative Rights: Non-EE union organizers have no rights under the NLRA! (i.e. protection from discrimination).  The only rights that they have are derivative rights (i.e. EEs have the right to get information & learn about the union).

What Must the Union DO?

Get home addresses (phone book; internet; corp directory);

Solicit at gas stations and other businesses near the ER;

Essentially, any non-ER property.

When Does this EE Right Give Non-EEs Derivative Rights to Be on the Property?

Practical Effect: Applicable only in those rare instances where the EEs work in geographically remote or inaccessible locations, i.e. when EEs live on the ER’s property:

Logging Camps

Hotels

Court Had 3 Options Here:

Property Rights Minimal: Let union organizers do whatever they want unless disruption / safety concerns.

Balancing Approach: (Jean Country) Balance the interests of ER’s property rights & EE’s rights.  Usually results in allowing non-EEs on to the property.

***Property Rights Paramount: (Lechmere) Don’t allow them on to property unless no other way to get to EEs.

Contradictory Result (White’s Dissent): Let the administrative agency do its job within its expertise!!!  As long as there is justification in the statute (i.e. rational basis), it’s OK.  However, in Lechmere, the SC substituted its own judgment!!!  Justice Thomas says the Act is unambiguous - but there is nothing in the statute that addresses the issue!

Rationale: Courts are supposed to give deference to administrative agencies.  Yet when the court disagrees with the agency, they’ll substitute their own judgment anyway!  Courts should defer unless there is no rational basis or if it offends the statute.



OFF-DUTY EMPLYEE SOLICITATION (Fuzzy Area)

General Rule: ER may bar off-duty EE solicitation on company premises so long as the rule is nondiscriminatory (i.e. designed to prevent access by such EEs for any reason) Diamond Shamrock (3rd Cir.); GTE Lenkurt.

However: The NLRB has construed this general rule narrowly to prevent undue interference with an EE’s statutory right to communicate with those who work on different shifts.  

Example: (Automotive Plastic Tech.) An ER’s rule denying off-duty EEs entry to parking lots, gates, and other outside non-working areas has been held invalid.

Hazy Area: What if an EE remains on the premises after his shift is over (i.e. he never leaves)?

Roberts: Says he’s not sure what difference (if any) this distinction makes.  Every case under this section is up for grabs because the board has been inconsistent and a new Board can easily change the old Board’s decisions.  Not sure whether a trespass argument would succeed.





UNION EFFORTS TO CIRCUMVENT THESE RESTRICTIONS

Technique: Unions have attempted to get their non-EE union organizers on to the ER’s property by making them actually become EEs!  He would then be protected by the NLRA, thereby making it easier to solicit union membership.  What happens if the ER finds out & fires him?

(i) Legality of the Termination:  

Args for Union: The question on the application (i.e. are you a member of a union or do you work for a union) by itself would probably be an unfair labor practice.  Also, if the guy is just a union supporter - they can’t touch him.

Args for ER: If he’s a union EE, ER will argue that he already has another job.

Town & Country Electric: Job applicants are considered EEs protected by the NLRA.  Therefore, ERs can’t refuse to hire on this basis.  But there is a split of authority as to whether a paid union organizer who applies for a job in order to help organize a nonunion business “from the inside” is covered.  However, the NLRB has held that such applicants are protected (even though the Circuits are split).

Rationale: You’re allowed to have more than 1 job!  You can’t be treated any differently from other EEs, or the ER will be found to have violated the act (discrimination). 



QUASI - PUBLIC AREAS

Oakwood Hospital v. NLRB (1933)

Facts: ER had a cafeteria for both EEs & the general public.  ER ejected non-EE union organizers.  Is this a §8 violation (keeping in mind that non-EEs have no rights under the Act)?

Held: An ER may kick them out.  An ER may operate a public cafeteria AND prohibit solicitation (i.e. you may come in to eat, but you may not solicit).

Caveat: The ER may face an 8(a)(3) discrimination problem if it allows all solicitation, but NOT union solicitation.



OTHER CASES ::: SCENARIOS

Girl Scout Cookies: (Susquehanna United Superior) ER allowed the sale of Girl Scout cookies 1-2 times per month.  This might be a de minimis exception, but usually if you let one in. . . you open the door for everyone.

Subcontractors: 

Note: If an ER fires the union; and the union pickets and hands out leaflets in protest; and the ER kicks them out; is this a violation? NO.  They’re NOT EEs, and therefore, have no §8 rights!

Now: The ER gets subcontractors; they start soliciting for the union; ER adopts a blanket “no solicitation” rule for non-EEs.  Do you treat them as non-EEs under Lechmere? Or are they EEs protected under §8(a)?  i.e. they work here, but their ER does not own the premises:

3rd Circuit: EEs of a subcontractor would probably be treated as EEs under Republic Avaition provided that they are only soliciting the subcontractor’s EEs, NOT the developer’s EEs.







Free Speech Argument: (Hudgens) 

Question: Prohibition of solicitation in private shopping centers of substantial size & of a “quasi-public” nature may rise 1st Amendment Issues.

Present View: Citing Central Hardware, the SC held that limited such free speech rights solely to situations where the private property had taken on the attributes of public property.  The court held that short of a “company town” situation, there was no constitutional right to enter on private property to engage in speech.



WHAT CAN AN EMPLOYER DO?

�

	***Important Note***: These cases are notorious for:

Arbitrary results in these cases;

Subtle distinctions between the cases.



Not All ER Activity Prohibited:

Employer Conduct (Section 8(c)): The NLRA does not prohibit all ER activities that may obstruct organizing efforts by EEs.  The Act recognizes that ERs have certain rights, including freedom of speech, on matters affecting the operation of the business.  Accordingly, §8(c) provides that the mere expression of views, argument or opinion, or the dissemination thereof, whether in written, printed, graphic, or visual form,  “shall not constitute or be evidence of an unfair labor practice under any provision in this Act, if such expression contains no threat of reprisal or force, or promise of benefit.”

But Note: Certain types of ER speech may be prohibited even though they contain no threat or reprisal or promise of benefit.  For example, inflammatory appeals to racial prejudice violate section 8(a)(1) and thus are not protected by section 8(c).

Begs 2 Questions:

What does threat of reprisal, force, or promise of benefit mean?  (i.e. When is it this type of conduct, and when is it just an opinion?);

Does the fact that it’s not an ULP mean that it’s OK?



(B)  1st Question to Ask: When does the event in question take place?

First Stage: Union attempts to get the NLRB to call an election (i.e. card-signing campaign (30%));

Second Stage: Campaigning the election.



CAPTIVE AUDIENCE CIRCUMSTANCES:

ER Gives Speech on Company Time: If an ER gives an anti-union speech on company time, when is he obligated to give the union supporters equal time & space (i.e. give them company time?



Old View:  Must Give Equal Time

Bonwit Teller: (1951): The Board held that the ER’s denial of such a request  constitute an ULP.

Rationale: ER interfered with the Section 7 right of the EEs “to hear both sides of the story under circumstances which reasonably approximate equality.”  Section 8(c) was thought no obstacle to such a conclusion since it was not the ERs speech that was treated as unlawful but rather it’s conduct in denying the union with equal time.



Newer View: Need Not Give Equal Time

Livingston Short: (1953) The Board departed from Bonwit Teller.  

Rule: In the absence of either an unlawful broad no-solicitation rule (prohibiting union access to company premises on other than working time) or a privileged no-solicitation rule (broad, but not unlawful b/c of the nature of the business), an ER does not commit an ULP if he makes a pre-election speech on company time & premises to his EEs & denies the union’s request for an opportunity to reply.

Rationale: Section 8(c) forbids the conditioning of the exercise of the ER’s right to speak non-coercively upon its willingness to afford the union comparable time & setting.  Also, there is a rough equality between the ER’s use of his own property to address his EEs and the union’s use of its property (union halls) and of other solicitation methods.

Effect: Essentially, the Board declared:

Retail & Department Stores: Probably would require equal time b/c the ERs could validly adopt a “broad nut not unlawful rule barring solicitation even during non-working time on the sales floor.

No Equal Time: For manufacturing & wholesale enterprises where valid no-solicitation rules obtained.



SC Affirms Newer View: 

United Steelworkers: (1958) The denial of such a request does not in itself constitute an ULP

Standard: The only time a union can demand equal access on company time is where the union can show that it is seriously incapacitated (in rebutting) from communicating with the EEs by other means.

2 Ways to Define “Seriously Incapacitated”: 

Mere “Inequality”: Union must show that it is at a significant relative disadvantage to the ER in getting its message to the EEs. In other words, union must show an inequality b/w the ER’s “captive audience” speech & the union’s alternative means of communication.

No Practical Means: (Tougher Burden) The only time an ER must give equal time is where the union can show that there are no alternative ways to communicate with EEs.

Rare: Logging Camps;

Seems like Lechmere (i.e. ER property rights prevail).

Final Lesson: The union has some derivative right to access to EEs but has no right to equal access.

NLRB Remedy: (US Service Indus) The Board has, in cases involving aggravated ER ULPs under 8(a)(1)&(3), ordered that the charging union be given access by the ER to company property, either to solicit EEs during non-working time or to deliver a “captive audience” speech.





Modern Look at These Cases:

Explanation of Different Results in These Cases: 

Bonwit Teller: (1951) Truman - Pro-Labor (Truman vetoed Taft-Hartley);

Livingston Shirt: (1953) Eisenhower (Pro-Business)

Which Interpretation Applies Today?:

Note: Remember that US Steelworkers is still on the books. 

Court / Board Composition: Clinto’s appointees are very pro-labor.  However, the SC has the same members who handed down Lechmere (i.e. ER propert interests are supreme!).  Therefore, although the SC probably won’t hear the case, the union would probably lose under US Steelworkers and Lechmere.



Limits on ER’s Captive Audience Speech: (No Speech Within 24 Hours of Election)

Peerless Plywood: (1953, Eisenhower) Board announced a firm rule prohibiting “captive audience” speeches on company time within the 24 hour period prior to an election.  The rule applies to both unions and ERs.  Violation of this provision is sufficient to set aside the election (either union or ER).

Rationale: The last party to address the mass has a distinct psychological advantage.

(2) Exceptions: The 24 hour ban does not apply to:

ER speeches if EE attendance is voluntary & on the ER’s own time;

Note: However, the speech may still be found to be involuntary if it is given on premises during work time (e.g., a football coach speaking about an optional practice - “Show up IF YOU WANT!”  Depending on the political climate of the time, “voluntary” may actually be found to be coercive.

The dissemination of campaign literature or other legitimate propaganda during the 24 hour period (e.g., non-coercive radio messages within the 24 hour period).

Note: The Board has also ruled that brief statements by a plant manager to individual EEs at their work stations, advocating a vote against the union, are permissible even on the morning of the election.



“ELEVENTH HOUR” STATEMENTS

Hollywood Ceramics: (Older View) For many years, the Board held that statements in any form made so late in the campaign that the other party had inadequate opportunity to reply would be viewed much more critically than those made earlier.  If the 11th hour statements contained factual misrepresentations the election would probably be set aside.

Shifting Views: The above doctrine was overruled by Shopping Kart Food Market, Inc.  One year later, Board revived Hollywood Ceramics.  Four years later the Board reversed itself again.

Riveredge Hospital: (Current View) The Board will not set aside elections on the basis of misrepresentations of fact or law contained in the last minute campaign statements.







B.  PROVIDING UNION WITH EMPLOYEE LIST

	NOTE: This decision applies after the election is set.



1.  Excelsior Underwear: 

Facts: The NLRB set an election.  The union requested an employee list containing the names & addresses of each EE.

Rule: When the NLRB sets an election (i.e. does NOT apply when the union is soliciting pledge cards) the ER must, within 7 days, file with the regional director of the Board, an election eligibility list, containing the names & addresses of all eligible voters (eligible to vote on the issues of collective bargaining) which will be made available to all parties.

Rationale: Freedom of choice = informed voters.

Applied Prospectively Only: Court refused to apply this rule to the present case.

Prior to Setting Election: Board has ruled that lists don’t have to be given unless there’s no other reasonable access available.

Why would board make the ER reveal the names / addresses without attaching a reason (i.e. unless no alternative means - similar to Lechmere).

Lists are given no economic value here (i.e. GE would not want Westinghouse to know all the names / addresses of its engineers!!!);

Real property is given more protection (i.e. parking lot) than intellectual property(i.e. there’s no substantial property right of ER to keep EE lists).

Cost/Benefit Analysis: The cost of receiving junk mail is less than the benefit of receiving information regarding union organization.  

(i) Roberts: What about the privacy interests of the EE?

Why doesn’t Lechmere Rule Apply: Lechmere (no requirement of equal access apply) facts occurred before the election was set.  Excelsior is after the election was set.

Remedy: Although failure to furnish the list has never been held to be an ULP, the Board may set aside the results of any election.

Laboratory Conditions: (Section 9) Gives the NLRB supervisory authority over elections.  They have the power to refuse to recognize the results of the election even if no ULP has been committed.

Example: (Peerless Plywood) Section 8(c) - if it’s not coercive, it’s NOT an ULP.  Yet, Board said it would set election aside anyway if speech any speech was given within 24 hours of an election.

Effect: (Not a venal sin, but a sin nonetheless) Even if ER wins an election & commits no ULPs the election can still be set aside by the Board:

Not giving mailing list after election is set;

24 hour captive audience speech.



EMPLOYEE LISTS BEFORE AN ELECTION IS SET?

HYPO:

Before Election is Set: Union organizers request an EE list in order to facilitate union organization.  ER admits that it would not be difficult to do, but refuses nonetheless.  ER says that it is company property and that the union will have to use their own resources to get the names.  Can the union file an 8(a)(1) violation.  

Answer: No.  Prior to when an election is set, there is no requirement to provide an EE list.  Does not violate any Act provision.  The union must get the 30% pledge cards w/o the help of the ER.  Excelsior applies only after an election is set.

Why Did Union Want / Need List:

Tactical Matter - help in the campaigning;

Administrative Matter - Union has a right to challenge a “Chicago” election.  Did all eligible voters get a ballot?  Anyone not eligible get a ballot?  They must have a list at some point in order to challenge.  If not, ER would win every time.



BOARD-ANNOUNCED RULES

WYMAN-GORDON:

Issue: Can the Board announce legal rules which it applies in subsequent cases without complying with the Administrative Procedure Act (APA)?

Facts: ER appealed a contempt citation.  Appeals court found for the ER, holding that the Board did not follow the technical application of the APA.

Supreme Court: The Board may make a rule during adjudication.  Reiterating Republic Aviation, the court held that the Board has 2 choices:

Announce Rules - apply them as precedent in subsequent cases.  The Board nee not go through the APA (usually never does);

Litigate the Claim - decide everything case-by-case.



III.  ELECTION PROPAGANDA



REGULATION OF CONTENT OF EMPLOYER SPEECH



APPLICATION OF SECTION 8(c)

(A) NOT ALL EMPLOYER ACTIVITY IS PROHIBITED:

Employer Conduct (Section 8(c)): The NLRA does not prohibit all ER activities that may obstruct organizing efforts by EEs.  The Act recognizes that ERs have certain rights, including freedom of speech, on matters affecting the operation of the business.  Accordingly, §8(c) provides that the mere expression of views, argument or opinion, or the dissemination thereof, whether in written, printed, graphic, or visual form,  “shall not constitute or be evidence of an unfair labor practice under any provision in this Act, if such expression contains no threat of reprisal or force, or promise of benefit.”

Negative Implication: If it’s not coercive, it’s not a ULP.

But Note: Certain types of ER speech may be prohibited even though they contain no threat or reprisal or promise of benefit.  For example, inflammatory appeals to racial prejudice violate section 8(a)(1) and thus are not protected by section 8(c).

Begs 2 Questions:

What does threat of reprisal, force, or promise of benefit mean?  (i.e. When is it this type of conduct, and when is it just an opinion?);

Does the fact that it’s not an ULP mean that it’s OK?







The 3 Essential Prongs: ER speech not a ULP unless:

Threats of force;

Threats of reprisal;

Promise of benefit.



Effect / Remedy: (General Shoe) While it is not NLRB policy to police or censor non-coercive pre-election statements (even where they are exaggerated, inaccurate, or false) the Board will set aside an election where the ER or union propaganda has so compromised the standards of campaigning that EEs cannot be said to have made an uninhibited choice.

Test: Whether the propaganda has upset the “laboratory conditions” under which elections are to be conducted.

Example: (MLB Umpires) New union ousts the old union.  Old union goes to board, tells them not to certify.  NLRB held that the ER speech (Steinbrenner) did not improperly affect the voting process.



NLRB INCONSISTENCY

NLRB has a Tendency to Swing Back & Forth Between:

Rigid Rules: Clear, bright-line rules.  Usually predictable.  Less Bd discretion; Preferred by those who do not trust the fact-finder; and

Flexible Rules: Ambiguous, B.S. standards.  Look at all the circumstances.  Takes into account the ER’s subjective beliefs at the time of the election.  Much less predictable.  Tremendous amount of discretion in the Board. 

Effect: Labor law, as a whole, tends to be inconsistent.



Which Method do the Unions Usually Support?:

Flexible Rules: (Generally, Not Absolute) Really depends on how hard the rule would be; is it a Republican or Democrat board.



THREATS OF REPRISAL (Determining Coercion)

GISSEL PACKING CO.

Employer’s Actions: Before the ER won the election, he did the following:

Predicted adverse consequences.  Told the EEs about a long harsh strike they had with a previous union (i.e. almost put ER out of business, still on thin ice financially); 

Pointed out that they were unskilled workers (i.e. implied that they wouldn’t find work elsewhere); 

Told them company might relocate;

Mock obituary (i.e. companies shut down b/c of unions).



Court Employed a Very Subjective Test:

Held: This particular speech was coercive.

Look at all circumstances;

Ask: do EEs feel threatened or coerced?

Problems With Court’s Test: Board seems to be drawing a distinction between (1) what is coercive AND (2) what is factually true (i.e. the plant will close down if unionize).  This results in the tough question: When does stating the harsh reality go from being an honest concern to actual coercion?

Contradiction: This is a very difficult line to draw!  EEs will want to know if the factory will in fact shut down.  Then, if they unionize, & the factory shuts down, the ER will say “I couldn’t tell you that because the NLRB & the SC say it would have been coercive.  EE will also want to know if the ER will be uncooperative with the union.  Their lives might be hell.

Problems With Test: Puts a premium on good legal advice.  In many cases, the belligerent ER will get into trouble, even though he is giving the same message.  Therefore, the best legal advice you can give is to manipulate the circumstances in your best interests:

	•  Be polite		• Relate to them

		•  Smile		•  Don’t be belligerent

	•  Speak softly



Should the Closeness of the Election Matter in Determining Coercion?:

Generally: Although it’s not on the books as an actual factor, it has to be on the minds of the board.  In this case, the ER won by a margin of 206-35.  This demonstrates little pro-union sympathy (i.e. the coercion probably wouldn’t have affected the election);

Example: Board is probably more likely to find coercion if the election was 60-50 rather than 206-35.

Conflicting Rationales: On one hand, there’s something repugnant about setting aside the results of such a blow out.  On the other hand, the Board wants to reserve the right to set aside elections to keep ER in check & wants to maintain its authority over such matters.

Empirical Labor Study: Has shown that union elections only have a swing population of 20% (i.e. subject to campaign influence).  Therefore, 80% already know how they’re going to vote, regardless of what speech they’re exposed to.

Suggested Standard: If the election is a blowout, then Board should not set aside the election.  If the margin of victory is less than 20%, the election should be set aside.

Pros / Cons: 

Pros: Cut down on legal B.S. Save litigation & lawyer fees b/c there’s no appeal;

Cons: The process becomes a blood-bath with no referees.  Neither side is going to accept the limits on campaigning.  Therefore, almost anything they do is OK.  No deterrents.  



Are ER Predictions of Adverse Consequences Coercive?

Gissel Standard: An ER’s statements predicting adverse economic consequences from unionization may be held coercive if such predictions are (1) based on factors (objective facts) over which the ER has control or (2) to convey a management decision already arrived at to close the plant in case of unionization.  On the other hand, predictions that are reasonably based on objective facts over which the ER has no control will probably not be found to be coercive.  







FACTUAL MISREPRESENTATIONS

CONSISTENT INCONSISTENCY

1945: Essentially stayed out of this matter.

1962: (Hollywood Cermics) (JFK) Statements that that contain factual misrepresentations, the election would probably be set aside.

1977: (Shopping Kart Food) (Nixon) Overruled Hollywood Ceramics.  Court won’t probe into truth or falsity of the statement.

1978: (General Knit) Overruled Shopping Kart.  Revived Hollywood Ceramics.

1982: (Midland Nat. Ins.) (Below) Revived Shopping Kart.

�

**NOTE**: The court here applies a mechanical bright-line test (for factual misrepresentation cases) as opposed to the subjective-mushy test (for coercion 

/ threat cases).



MIDLAND NAT’L INS. CO.

Effect: Overruled Hollywood Ceramics and General Knit.  Returned to Shopping Kart Food.

Rule: Except in circumstances where a party engages in extremely deceptive campaign practices, union representation campaign statements are NOT reviewable by the NLRB.  The Board will no longer probe into the truth or falsity of the parties’ campaign statements, and will not set aside elections on the basis of misleading campaign statements.

Exception: Such deceptive campaign practices as improperly involving the Board & its processes or the use of forged documents which render voters unable to recognize the propaganda for what it is.

Rationale: EEs can think / decide for themselves & discern what is true & what is just propaganda.  As long as the source is disclosed, the court will leave the election alone.

Substance Not Reviewable: Therefore, the Board will set aside an election not because of the substance of the representation, but because of the deceptive manner in which it was made, a manner which renders EEs unable to evaluate the forgery for what it is.

Practical Effect: Short of falsifying or hiding the source of the information, you can pretty much say whatever you want (EVEN LIES!!!!!!!)



A NOTE ON FALSE STATEMENTS & GENERAL SHOE

General Shoe:  While it is not NLRB policy to police or censor non-coercive pre-election statements (even where they are exaggerated, inaccurate, or false) the Board will set aside an election where the ER or union propaganda has so compromised the standards of campaigning that EEs cannot be said to have made an uninhibited choice.

Test: Whether the propaganda has upset the “laboratory conditions” under which elections are to be conducted.

Anti-Union Propaganda: The mere release of anti-union literature that contains false statements is not in itself a ULP, since EEs are presumed capable of evaluating the ER’s statements as campaign propaganda & are not necessarily mislead thereby.  Therefore, the laboratory conditions are not upset.







INFLAMMATORY STATEMENTS

SEWELL MFG. CO. (Injection of Racial Prejudice)

Employer Actions: 2 weeks before the election, ER circulated a magazine associating the union’s head w/ blacks.  Painted them as northern, commie, pro-integrationists.  Then showed a random picture of a black & white person dancing.  Asked, “If this is the world you want to live in, go ahead.”  Union lost.

Held: The ER’s injection of racial prejudice into the election campaign by inflammatory methods required a new election, even though the ER’s statements were not otherwise coercive, because this upset the required “laboratory conditions.”

Rationale: Although it is was not coercive (i.e. no threat), the court employed a §9 Set-aside b/c the propaganda impeded EEs from making a reasoned choice.  The court noted that some statements with racial overtones will be tolerated, i.e. the union’s position on segregation or union financial contributions to civil rights groups.  However, propaganda that has no aim other than inflaming racial hatred will not be tolerated.

Note: NO §8(c) violation here so it’s not a ULP.  The content of what you say is not a ULP, unless it’s coercive or threatening.

Standard: Permissible racial statements must be “(1) temperate in tone, (2) germane, and (3) correct factually” (b/c EEs are entitled to have knowledge in these matters).

Roberts: Why not leave the standard as the Board did in determining coercion (Gissel)?

Burden: On the party making the statement to prove “germaneness” & truth of the statement.



1st AMENDMENT CONCERNS: 

Note on Sewell Standard: Does 1st A Trigger Here? Does the above standard only apply to race, or to other issues (i.e. religion, national origin, gender, sexual preference)?  Does this case open the doors?  Does it apply to unions as well?

(1) Thomas Collins (Any Type of Persuasion Should Be Allowed)

SC States: ERs attempts to persuade to action with respect to joining or not joining unions are within the 1st Amendment’s guaranty.  When to this persuasion other things are added which bring about coercion, or give it that character, the limit of the right has been passed.  But short of that limit the ER’s freedom cannot be impaired.

Problem: Can the government impose penalties on ERs (people) for espousing their political views, no matter how ugly they may be?  Why does the government have more authority to regulate or restrict political speech involving labor elections than general elections?

Context of Sewell: This case of racial epithets was deeply offensive to the Kennedy administration.  

DID Building Services: (1990) Religion & ethnic slurs made by worker a/g ER not sufficient to invalidate election;

Zartic, Inc.: (1994) Inflammatory appeal to Hispanic EEs invalidated election.  









OTHER FORMS OF INTERFERENCE, 

      RESTRAINT OR COERCION

�

Section 8(a)(1): It shall be an unfair labor practice for an ER to interfere with, restrain, or coerce EEs in the exercise of the rights guaranteed in Section7 (page 4).



POLLING / INTERROGATING EMPLOYEES

LORBEN CORP (Polling / Interrogation)

Facts: An EE was allegedly fired for union activities.  Strike was called.  After 2 days of picketing, the fired EE asked ER if he wanted to talk with the union.  He did not want to.  ER then decided to poll the workers.  “Do you want this union to represent you?”  Gave them each a card - they had so sign & give a “yes” or a “no.”  All signed “no.”  There was no evidence of ULP or union hostility.

Consequences of ER Action: If everyone votes “yes,” then the ER can go ahead & recognize the union w/o having to go through elections.  Therefore, there are legitimate reasons for polling.

Danger: Company Union: ERs can’t organize their own “company union.”  It is a ULP for an ER to recognize a union that does not have majority support.

Trial Examiner: Held that ER had no legitimate purpose for the polling.	

Board: Affirmed.  If you’re going to ask EEs to poll, then you have to tell them why you’re doing it & assure them that there will be no reprisals.  If not, then it’s an 8(a)(1) violation.

General Rule: (Totality Approach) ER polling / interrogation of EEs as to their desire to be represented by a particular union is not coercive or intimidating (i.e. unlawful) per se.  No bright-line test.  Look at all the circumstances.  In determining whether a particular interrogation is coercive, LOOK AT THE FOLLOWING FACTORS:

Background; (i.e. history of ER hostility & discrimination)?;

Nature of information sought (i.e. did the interrogator appear to be seeking information on which to base taking action against individual EEs?);

Identity of Questioners (i.e. how high was he in the company hierarchy?);

Place & method of interrogation (i.e. was EE called from work to the boss’s office?  Was there an atmosphere of ‘unnatural formality’?”).



STRUKSNES CONSTRUCTION CO. (Polling Employees) (D.C. Circuit)

Appealing Board’s Decision (Jurisdictional Note): (§10(f))

Option 1: (Section 10(f)) An aggrieved party (of a Board’s decision) may seek a review of the decision in:

Any US Court of Appeals in the circuit wherein the ULP was alleged to have been engaged; OR

Where the person resides or transacts business; OR

In the D.C. Circuit.

Option 2: You can ignore the Board’s order.  The Board then has to go to court to get an injunction against the aggrieved party (No blanket D.C. Circuit provision).



Bright-Line Rule: Board tried to follow the 2nd Circuit test (Lorben), but D.C. Circuit ordered them to come up with a bright-line test:



�		       STRUKNESS TEST FOR EMPLOYEE POLLING



Absent unusual circumstances, the polling of EEs by an ER will be violative of Section 8(a)(1) unless the following safeguards are observed:



The purpose of the poll is to determine the truth of a union’s claim of majority;

This purpose is communicated to the employees;

Assurances against reprisal are given;

The EEs are polled by secret ballot, and

The ER has not engaged in ULPs or otherwise created a coercive atmosphere.





Test Applied: No secret ballot here; Purpose not communicated.



Can ER Now Take a Poll Once an Election has been Called?: 

Reason: ER wants to know who are the EEs that really want it.

NLRB: While an election is pending, there’s no legitimate purpose;

2nd Cir: Still uses totality approach.  Maybe you can?

Best Advice: If you’re not in the 2nd Circuit, your best advice is to say no polling after the election has been set.



Why Isn’t Taking a Poll a Violation of §8(c)?:

Argument: The poll is not expressing anything.



Polls After Recognition of Union: (i.e. ER Thinks Union Has Lost Majority Support)

General Rule: (Mingtree Restaurant) Despite a different NLRB view (Lorben), the courts of appeal have allowed ERs to poll EEs where a union is recognized, PROVIDED THAT:

The 5 Strukness criteria have been met; AND

The poll is precipitated by objective evidence of a loss of union support (i.e. good faith doubt about union support).

Note: Such evidence must be more than assorted EE complaints about the union, but the % of the workforce to which the evidence must apply (to justify a poll) remains unclear.



Summary of Polling: ER may take a poll if:

5 Strukness criteria have been met if no incumbent union; or

If incumbent union, 5 Strukenss criteria met & a good faith belief (demonstrable by objective evidence) that the union has lost majority support.

BIG gamble to rely on Lorben.









CHANGING EMPLOYEE BENEFITS TO INFLUENCE ELECTION

EXCHANGE PARTS:

Question: Does §8(a)(1) prohibit the conferral of economic benefits where the ER’s purpose is to affect the outcome of the election?

Facts: Right after an election was called, ER held a dinner for EEs.  Sent them a letter listing benefits, stating that “only the ER can give them to you.”  ER also announced new benefits: the floating holiday & a grant of overtime & vacation benefits.  Union lost the election.  Union alleged a violation of §8(a)(1).

Rule: (§8(a)(1)) An ER may not confer economic benefits, such as additional paid holidays & vacation time or higher overtime pay, shortly before an election.

Effect: Such conduct is an ULP in and of itself, despite the fact that such benefits are “permanent & unconditional.”  Motive is irrelevant!!!!

Rationale: Benefits motivated by the threat of unionization were likely to be ephemeral & of little real value to EEs, and would be interpreted by EEs as a reminder that the ER controlled the EE’s economic purse strings.

Note: Potential Exception: (Raleys, Inc.) An ER may be permitted under §8(c) to announce during a campaign (in order to influence the election) benefits that would take effect later, as long as the benefits were planned or in motion before the campaign began.



WITHHOLDING GENERAL WAGE INCREASES & PROMOTIONS 

Pacific Southwest Airlines: 

Rule: An ER may not withhold a general wage increase customary at a specified time each year b/c his EEs have elected to seek union representation.

However: Roberts says that if you give bonuses every year, but this year’s bonus is greater, the Board may look to MOTIVE:

Coercion?

Business Strategy (as long as it’s not coercive);

Mere Generosity?

		(3) Legal Advice: Be reasonable & temperate as possible in order to clear your motive.



Promotions: (Singer Co.) Board has held that the withholding of EE promotions during the period before a representation election was not coercive, even though such promotions “probably would have been granted” but for the union campaign.  The Board distinguished this case on the ground that promotions by the ER had not previously been made on any regular or periodic basis, and that the ER had made no formal announcement concerning promotions.



UNION MISCONDUCT AFFECTING SELF-ORGANIZATION (Union ULPs)

STATUTORY BASICS

Rights of EEs: (§7) EEs shall have the right to:

self-organization;

to form, join, or assist labor organizations;

to bargain collectively through representatives of their own choosing;

and to engage in other concerted activities for the purpose of CB or other mutual aid or protection;

and shall also have the right to refrain from any or all of such activities except to the extent that such right may be affected by an agreement requiring membership in a labor organization as a condition of employment authorized in §8(a)(3).



Union ULPs: (§8(b)(1)) Similar to §8(a)(1), which prohibits ER interference, restraint, or coercion.  The only difference is that §8(a) includes the term “interference” in describing the type of activity prohibited to an ER, whereas §8(b)(1)(A) does not include that term in describing union activity.  It shall be a ULP for a union or its agents to(not exhaustive):

restrain or coerce

EEs in the exercise of the rights guaranteed in §7 (i.e. violence or physical threats a/g EEs (or ER; ER’s prop) who refuse to cooperate w/ union);

ER in the selection of his reps for the purposes of CB.

cause or attempt to cause an ER to discriminate a/g a EE;

refuse to bargain collectively with ER;

employ a secondary boycott to achieve recognition

(7) hold certain primary strikes & picketing by unions seeking immediate recognition &  

      bargaining rights.



Note on §8(b)(1): Similar to §8(a)(1), but is it identical?  e.g., should a union be able to promise pay raises (that’s what they do!).  However, ER can’t do this!  This section cannot be as narrowly interpreted as §8(a)(1).  However, EEs know or should know that the union can only promise a pay raise.  They know it’s not a guarantee.



WAIVER OF INITIATION FEES (Savair) 

Facts: Union made a deal: if EE sign cards b/f election - initiation fee would be waived.  If they don’t, EE must pay the fees.  Union won 22-20.  ER refused to bargain.  Union brought an §8(a)(5) violation.

NLRB: Said this was OK.  EEs would still feel free to vote anyway they want.  Therefore, it did not unfairly affect the election.

SC Reversed: A union may not attempt to influence membership by promising to waive normal union initiation fees for all EEs who sign union authorization cards prior to the election.  The restraints on ER promises of economic benefits also applies to unions under §8(c).

Rationale: This allows the union to buy endorsements & paint a false picture of EE support during its election campaign.  Leads to false momentum & sentiment, thereby affecting the election.  Makes some people feel that they have to vote for the union, even though they don’t.

Problem: The Board found that it was not coercive.  SC found that it was.  However, isn’t this a factual question?  Shouldn’t the court defer to the Board’s judgment?

Lesson: Court will do whatever it wants.



EMPIRICAL STUDIES

Empirical Labor Study: Has shown that union elections only have a swing population of 20% (i.e. subject to campaign influence).  Therefore, 80% already know how they’re going to vote, regardless of what speech they’re exposed to.  THEREFORE, COERCION GENERALLY HAS LITTLE EFFECT UPON AN ELECTION.  Therefore, why set the election aside b/c of the presence of coercion? 

Other Factors: 

Most workers have participated in union elections before (i.e. not unsophisticated); 

the amount of authorization cards signed by EEs is a reasonable accurate predictor of their vote in subsequent NLRB election;  

EEs are generally not attentive to the campaign;

The promise or grant of benefits does not increase the perception or fear of reprisals;

Suggested Standards: If the election is a blowout, then Board should not set aside the election.  If the margin of victory is less than 20%, the election should be set aside.

Like a general election, labor elections should not be set aside on account of written or oral campaign communications;

Express or implied threats & promises should not be unlawful;

ER should afford EEs equal time;

Retaliatory acts rather than speech should be proscribed.



COMPANY DOMINATED UNIONS §8(a)(2)



EMPLOYEE ACTION GROUPS

STATUTORY BASIS

Section 8(a)(2): It shall be a ULP for an ER to dominate or interfere with the formation or administration of any labor organization or contribute financial or other support to it: Provided, an ER shall not be prohibited from permitting EEs to confer with him during working hours without loss of time or pay.

Company Union: One set up by the ER; obvious why this is bad.



INNOVATIVE WORKPLACE METHODS (Action Committees) (Electromation)

Facts: Company was experiencing financial difficulties.  Management admitted that they could not make everyone happy, so they set up action committees, so that EEs can have a say in company management.  ER determined how many committees there would be, how many members, determined that an EE could only sit on 1 committee, and appointed management reps to facilitate discussions.  Then union made a demand for recognition.  ER told EEs that it could no longer participate in the action committees, but EEs could keep meeting if they wanted.  Union asserted a §8(a)(2) violation.



(b) Question 1: Is it a “labor organization” under §8(a)(2)?

	(1)Section 2(5): It is a labor organization if:

EEs participate;

The organization exists, at least in part, for the purpose of “dealing with” ERs; and

These dealings concern “conditions of work” or concern other statutory subjects, such as grievances, labor disputes, wages, rates of oay, or hours of employment. (Note: “Dealings” is a very generous term)

			HELD: The action committees were labor organizations.



Question 2: Was the labor organization “dominated” under §8(a)(2)?

Held: Court said yes.

Is this Sensible?: A lot of people were scared of these committees b/c EEs might actually be happy, therefore decreasing the spread of unions which contradicts the very purpose of the Wagner Act.

Employer View: If EEs are happy, then they’re more productive & they won’t want / need a union!  IF it benefits the EEs, why argue with it?

Senators’ View: Argued that workers need this push to encourage union formation b/c not all industries will create equal or any benefits.

Contradiction: Why not let ERs give extra benefits b/f an election?  B/c it might actually make the ER look good!  We don’t want that!



Raudabaugh’s Concurrence: Rationale has changed from encouraging union formation under §8(a)(2) to being neutral.  If the programs are to be lawful, the definition of “labor organization” must e changed or the courts must interpret “domination” as to allow such activity.  Such an effect can be accomplished by a 4 part test:

Extent of ER’s involvement in the committees;

Whether EEs reasonably perceived the committees as a substitute for full CB through a union;

Whether EEs have been assured of their right to be represented by a union;

ER’s motives in establishing the action committees.



Electromation Effect: No action committees at all if you have a union!  Even if you do not have a union, you will probably still be found to be “dominating” under §8(a)(2).

Unionized Company: (duPont deNemours) Board invalidated “employee participation committees” in organized plants - despite union involvement - where the committees dealt with safety (incentive awards) and benefits (jogging tracks; picnic areas) and made proposals to the ER through managerial EEs who were on committees.

Group Meetings?: Probably OK b/c probably won’t be a labor organization.

Look Out!: When you form a committee, especially on company time, you’re in trouble.



CAN EEs SIT ON GRIEVANCE COMMITTEES?:

Keeler Brass Automotive: Probably OK, if they are adjudicative in nature & they are not negotiating or bargaining with ER about subjects such as wages, hours, working conditions.



DOMINATION v. INTERFERENCE

Major Difference: Is the remedy.

Domination is Worse: The ER has essentially created a captive union (tool of the ER).

Example: Appointing EEs to committees; Setting meeting procedures.

Remedy: Order the committee disbanded.

Interference Less Worse: Essentially an independent group of EEs dealing with ER with respect to employment.

Remedy: Puts Board in position where it will never recognize it as a union.  Can’t disband for mere interference.  Board will give the union a second bite at the apple.  Has never said that you must deal with the union if the union lost election.



ER RECOGNITION OF A UNION NOT RECOGNIZED BY BOARD

BERNHARD-ALTMANN TEXAS CORP (“De Facto” Company Union)

Question: Is it a violation of the Act for an ER to recognize a union which it, in good faith, believed valid, but was actually not valid (i.e. doesn’t have majority support?).



Facts: Company did not have a union.  Union began an organizational drive.  In the meantime, a group of EE went on strike.  Union, representing that it had majority support (but was not certified), entered into a representation agreement with ER.  (i.e. ER mistakenly believed that union had majority support & then recognized it)  5 weeks later, a CBA was signed between the parties.  Board brought ULP charges a/g both sides, alleging that the union was, in fact, supported by a minority only.

What Violations?: §8(a)(2) & arguably §8(a)(1) (“not to join a union”).



Strict Liability: Violation of §8(a)(1) for the ER, and §8(b)(1)(A) by the union.

Good Faith Irrelevant: ER is strictly liable, even if he acts in good faith!  (i.e. polls fairly; checks cards a/g actual EEs).  It is still a violation to lend support to a group not in fact supported by a majority of the EEs.  It’s essentially a company union b/c it’s not the EE’s union.



Only Remedy / Effect: Decertify the union.  Therefore, it goes back to being a non-union ER.  Besides bad publicity, there are no NEGATIVE CONSEQUENCES.

ER Should: Although the Bd will still disband, you can make yourself look good if:

Cross check the cards with EEs signature if possible;

Poll (Strukness Test) lab conditions.

Next Step: Court noted that after the disbanding, if a legitimate majority of EEs now support the union, a new agreement may be entered into.



2 COMPETING UNIONS

ABRAHAM GROSSMAN

Facts: There were 2 rival & non-incumbent unions (AFL&CIO) in this case.  1 union accused the ER of being sympathetic to the other union.  ER decided the AFL-supported union had a majority support of the EEs (recognized it, CB, entered into an agreement).  Union alleged that the ER’s recognition was an §8(a)(2) violation.



Violation: If 2 competing non-incumbent unions are present, and a petition is filed with the Board, STRICT NEUTRALITY IS REQUIRED.  ER can’t give an aura of legitimacy to either union.

Key Time: When was the petition filed?

Rule Extension: This principle was extended even to the period of time prior to when the petition is filed.

TWO DIFFERENT SCENARIOS:

NON-INCUMBENT UNIONS: 

Prior to Filing Petition: 

ER Believes 1 Union has Support: (Grossman) ER can recognize one of the unions over the other if it has a “reasonable good faith belief” that it has uncoerced majority support.

ER Not Sure: If majority status is “demonstrably in doubt” then “strict neutrality” is required.

Petition Already Filed: Strict neutrality.  Whoever wins, wins.



INCUMBENT UNION:

During CBA Term: (§8(a)(5)) ER has duty to bargain in good faith with incumbent union.

Rival Union: ER has §8(a)(5) duty unless he has a “reasonable good faith doubt” that the union no longer has majority support.  In that case strict neutrality is required.

Poll: Under Allantown, ER may take a poll (passes Strukness Test) to determine this.



Grossman Rationale: If the EEs are satisfied (clear majority), don’t let a minority frustrate the wishes of the majority.

After Petition Filed: Issues of majority status are determined by the Board.  Therefore, strict neutrality is required, even with a reasonable good faith belief.



INSURGENT UNION TO THE INCUMBENT UNION:

RCA del Caribe: §8(a)(5) duty to bargain with incumbent union, i.e. ER must favor the incumbent union, despite a valid election petition from the outside union.

Exception: ER has a “reasonable good faith doubt” a/b the union’s continued majority support, even if the only alternative is NO union.  Strict neutrality is still required.

ER May Poll: Under Allantown, ER may take a poll (passes Strukness Test) to determine this.



DISCRIMINATION (§8(a)(3))



A. DISCRIMINATORY FIRING



GENERAL STANDARD

STATUTORY BASIS

Section 8(a)(3): It shall be a ULP for an ER to discriminate [1] in regard to hire or tenure of employment or [2] any term or condition of employment or [3] to encourage or discourage membership in any labor organization.



MUST SHOW INTENT: §8(a)(3) turns on the intent of the ER.  If the purpose of the discriminating act (i.e. firing EE) is to discourage / encourage union membership, then §8(a)(3) is violated.  It does not matter if it was in fact discrimination - §8(a)(3) requires intent of the ER.









1st Question to Ask: On what basis is the ER discriminating?

Labor Law: As long as you’re not discriminating under §8(a)(3), you’re OK under Labor Law (i.e. race, religion, etc).  Under NLRA, you can fire for almost any reason at all!  (However, if the have an employment K, EE may be saved).

Edward Budd: An ER may discharge an EE for a good reason, a poor reason, or no reason at all, so long as the provisions of the NLRA are not violated.



EDWARD G. BUDD MFG. (Awful EE Case)

Facts: EE drank, had sex on the job, punched cards wrongfully & slept on the job.  EE was also active in union activity.  Company leadership always saved his ass b/c he was a pawn for the company in union activity (i.e. if he doesn’t do what we say, he’s fired).



Question: Was he fired for being a bad EE, or for his union activity?



General  Labor Law Rule: An ER may discharge an EE for a good reason, a poor reason, or no reason at all, so long as the provisions of the NLRA are not violated.

Board: Held that he was fired b/c ER found out about his union activity.

Roberts’ View: EE was fired not b/c he was supporting union activity, but b/b he was no longer useful to the ERs! (i.e. he was no longer their pawn).  This may be a good argument, but it will fail (no good faith; no clean hands; illegal purpose).

Best ER Argument: Argue that EE was fired for a legitimate reason (i.e. EE had a use for the corp & he stopped doing it).



***BUT FOR TEST***: But for his union activity, he would not have been fired.  How do you show this? (Still used today).

Intent Standard: §8(a)(3) turns on the intent of the ER.  If the purpose of the discriminating act (i.e. firing EE) is to discourage / encourage union membership, then §8(a)(3) is violated.  It does not matter if it was in fact discrimination - §8(a)(3) requires intent of the ER.

(2) Remedy: Loser gets job & back pay for doing nothing!!!



Why is This Seemingly Unjust Result the Rule?

Bd Sending a Message: We’d rather have this unfairness in an isolated incident, then tolerate discrimination problems in the bigger picture (i.e. sure this guy makes out great, but other ERs will take notice.  Incentive NOT to discriminate).

ER Action / Response: Although the ER must give EE his job back, he might put him in a worse job position.  However, this may affect productivity or company morale.

Best Course of Action: Give EE $ and ask him to go away!!



CATCH-22 SITUATION

Section 8(a)(3) is imperfect: Which position would you rather lean to?

Allow ERs to use an excuse to get rid of union supporters (i.e. fire them on pretext); or

Create a buffer for those who deserve to be fired by just claiming that they are fired b/c they support the union (Edward Budd) (“But for” Standard Still Used).

Budd Lesson: If you’re a drunk, make sure you are loud & vocal & active with regard to union membership!!!!!

STANDARDS OF REVIEW / BURDENS OF PROOF

GENERALLY:

Question: What is the standard of review for reviewing factual findings of the Board?



Section 10(f) Standard: (The court should affirm the findings of the Board if they are) “supported by substantial evidence on the record considered as a whole shall in like manner be conclusive.”

Appls Cts: Appeals courts usually review based on “any substantial evidence.”  

Difference: §10(f) standard grants more leeway.  



Different Versions of §10(f): 

Originally Written: “if supported by evidence shall in like manner be conclusive.”

Post Taft-Hartley Amdmt: “supported by substantial evidence on the record considered as a whole shall in like manner be conclusive.”

Difference: The newer standard is intentionally more lenient.  If court strongly disagrees with Board, it may overturn the Board’s factual findings.  The older standard - almost impossible to substitute your own judgment.



(B) GENERAL FRAMEWORK

��������

           BURDENS OF PROOF

��

CASE                    A.L.J.		       NLRB		    Cir. Ct.		Supreme Court

							          (Rulings of Law Only)

�

Budd		Violation		Affirmed		Affirmed		Complete De Novo 

Review.  No Deference.

�



Meuller

Stone	No viol. (Stays Fired)	Violation (Reversal)	Reversed		N/A

Cowboy	Violation (Job Back)	Violation		Reversed		N/A



Transp. Mgt	Violation		Violation		Reversed		Reversed 1st Cir.	



ALJ: 1st stop.  Decisions are final here unless appealed to the full board.

Scope of Authority: Lacks the legal authority other than an agent of the body that does have authority (NLRB).  Therefore, Board need not give any deference to ALJ.  Essentially, the ALJ is like a law clerk - makes a recommendation - ultimate decision up to the Board.  However, the Board will usually defer to the ALJ for judicial economy reasons.



Why Should Courts Give Deference: Board is in a better position to analyze all the facts.  Higher courts merely review the record (i.e. no witnesses, etc.).  Therefore, courts should give deference b/c ALJ & Board are in a better position to judge credibility.  If every case was reviewed do novo, then it would be pointless to have the 1st tier court or the ALJ!  Also, if reviewed everything de novo, court would have to start all over again & read all the same material (i.e. Judicial Efficiency).



What Standard does Board Use in Examining the Case?

Section 10(c): Upon “the preponderance of the [evidence].”



“Motive” v. “Effect” Driven Provisions:

Motive-Based: (§8(a)(3) - Discrimination) If ER’s motive is based in any way on encouraging / discouraging membership, the it’s a violation….PERIOD.  No balancing by the court here.

Effect-Based: (§8(a)(1) - Interfere, Restrain, Coerce) Court must BALANCE the interests:

Is the effect of the ER’s conduct going to affect EE’s section 7 rights?

Is there an ER interest trumps EE’s rights (i.e. property interests)?



Standards of Review in Budd: (1943)

ALJ: Found a violation.  He may have deserved to be fired, but that’s irrelevant to the statute.

Board: Also found a violation.

Cir. Ct.: Affirmed.

S.C.: N/A



Standards of Review in MEULLER BRASS: (1977)

Facts: 2 different EEs were fired:

Stone: Took sick leave; did not come back when doctor told him he could (i.e. violated a company rule);

Cowboy: Sexual harassment - created hostile work atmosphere. 

ALJ: 

Stone: (No Violation) Found that EE was fired for violating company policy.  ER did not treat anyone differently.  ER always dismisses for this reason.  (All this despite the ER history of anti-union sentiment).  Therefore, EE stays fired.

Cowboy: (Violation- Discrimination) And he was the one who did the “dildo thing!”  ALJ concluded that part of the ER’s motivation was union activity.  Based this decision on the fact that no one had been fired for doing this before.

Effect: B/c ALJ found discrimination, it gave him a reason to find that ER fired him b/c of anti-union activity.

NLRB: Agreed with ALJ on terms of the violation w/ respect to Cowboy, and reversed the ALJ by finding a violation with respect to Stone (b/c you don’t normally fire someone for taking extra sick leave).

Rationale: Bd found by a preponderance of the evidence that there was a violation in both cases (probably b/c they saw a disproportionate result (i.e. death penalty for kicking a dog)).

Cir. Court: 

Standard Applied: Is there substantial evidence  on the record as a whole to support the finding?

Issue: Whether or not the ER, in fact, was motivated by anti-union sentiment.

Note: The issue is NOT whether there was good cause to fire them!

Remedy: Bd ordered him reinstated - part of ER’s motive to fire him was anti-union sentiment (i.e. “But For” Test).

Was it Proper for the Circuit Court to Reverse the Stone Case?

Argument: B/c there was no evidence that ER had acted any differently on any other occasion, there was not enough evidence to show discrimination.  REMEMBER, the question to ask is “Did ER treat EE any differently?” NOT “Was ER discriminating?”  Did ER really discriminate b/c of anti-union sentiment?

LESSON: Courts can do whatever they want until a higher court overrules them.

Was it Proper for the Circuit Court to Uphold the Cowboy Case?

Argument: His conduct was so nasty, it’s difficult to say that he wouldn’t have been fired anyway.  

Roberts: Very hard to see why or how cir. court could overrule a finding by the Board, especially in light of Wright Line (Below).



Who Has the Burden of Proof as to ER’s Motive? (Burden Shift)

Section 10(c): General counsel (union) has the burden under the statute.  Board must demonstrate by a preponderance of the evidence. . . a violation.

How Can GC Meet this Burden? (Burden Shift Under Wright Lane)

Wright Lane: (Step 1) Under §10(c), a ULP violation must be based “upon the preponderance of the testimony” taken by the Board. . . the General Counsel has the burden of proving that the EE’s conduct protected by §7 was a substantial or motivating factor in the discharge.

History of Anti-Union Sentiment: GC may show his burden by simply demonstrating a history of anti-union sentiment.  This is imp b/c a lot of times that’s all the GC will have.  If you couple this with disproportionate discharge (Mueller), Board could easily find a violation.  

How Do You Define This?: Very difficult (know it when you see it).  Therefore, ER should treat EEs with respect; smile; don’t give them a chance to screw you later!

Burden Shift: (Step 2) ER must show by a preponderance of the evidence that the discharge was for job-related reasons such that the EE would have lost his job even in the absence of protected conduct.

Roberts: Very hard to see why or how cir. court could overrule a finding by the Board, especially in light of Wright Line.



Transportation Mgt. (Upholds Wright Lane Burden Shift)

Facts: EE fired for leaving plant keys in his car (also active in union).

ALJ: Violation

Board: Agrees

1st Cir: Reverses

Held: Can’t shift burden as in Wright Lane.

SCt: Reverses 1st Cir.  Upholds the Wright Lane Test.  OK to place initial burden on GC and to shift burden to ER.  









PLANT CLOSINGS

Question: When is it OK to totally or partially close a plant, rather than accept a union?

3 General Scenarios:

Total plant closings;

Partial plant closings;

Relocating the plant.

TOTAL CLOSING OF A PLANT

DARLINGTON MFG. CO. (Almost Never a Viable Claim)

Facts: ER that owns several mills, shuts down 1 shortly after union wins an election.  Union charges §§8(a)(1),(3)&(5) violations.

General Rule: An ER has the right to close his entire business for any reason whatsoever, including anti-union sentiments.  IT’S NOT A ULP!!! 

Rationale: ER is not discriminating under §8(a)(3) b/c he is treating all EEs the same.  Once the plant is totally closed, the ER/EE relationship ends, therefore no discrimination.  He may close the plant w/o violating §8(a)(1), since this involves a matter of management prerogative.  

Balancing Argument: Union may try to argue a §8(a)(1) “effects-based” violation.  Then the court would balance the ER’s right to decide how & when to invest a/g EE’s interests.  However, given the court’s holding in Lechmere, the ER’s interests will almost always supersede EE’s interests (even though may be chilling rights).



PARTIAL PLANT CLOSING

DARLINGTON MFG (Con’t) (Also Discusses Partial Closings)

Held: (In addition to Total Closings, supra) A decision to close only part of the business, if motivated by discrimination a/g the union, is squarely encompassed within the literal language of §8(a)(3).

Rationale: A discriminatory partial closing may have the effect of chilling EE’s §7 rights in other plants kept open by the same ER.

(b) §8(a)(3) Violation Test: All that needs to be shown is that the ER:

Has an interest in another business which may or may not be doing the same kind of activity as the closed plant, of sufficient substantiality to give promise of receiving a benefit from discouragement of unionization in that business;

Has acted to close the plant with the purpose of producing such a result;

May have reasonably foreseen that such closing will discourage EEs in other plants from persisting in organizational activities.  



ADKINS TRANSFER

Facts: All of ER’s drivers were union.  No overt hostility to union by ER.  ER wanted to hire its own mechanics b/c it would be cheaper than contracting out to a garage across the street.  The mechanics- not members of union (i.e. not w/i the bargaining unit).  Mechanics unionized.  Union demanded that they get paid scale.  ER fires them - says he can’t afford union scale (could have stayed with the guys across the street for less $).









Is this (Partial Closing) a Discrimination Violation (§8(a)(3))?

Trial Examiner: No violation.

NLRB: Found a §§8(a)(1)&(3) violations b/c but for their joining the union they would not have been fired. (However, were they actually discriminating?) 



6th Circuit Holding:

Rule: An ER may suspend its operations or change its business methods so long as its change in operations is not motivated by the illegal intention to avoid its obligations under the Act (i.e. §8(a)(3) - ER’s discouraging / encouraging union membership of its other EEs).  (i.e. Union animus v. Cost Savings)

Held: The fact that EEs were union members was only incidental - union animus was not the real reason they were fired.  The real reason was that the union scale was too high for it to operate profitably.  Therefore, tell EEs to be NICE!  6th Circuit Factors:

ER was union-friendly;

ER already had a union (for drivers);

No history of union discrimination or animus.

Analysis: The court says that the ER was merely trying to save money; no union animus.  But what’s the difference?

Argument: Unions as a whole are an economic cost - unions cost ERs $!  Therefore, it is difficult to sort this out.

6th Cir. Treats as a Factual Finding: (§10(e)) The standard of review was: “not supported by substantial evidence on the record as a whole.”

Mixed Law/Fact Question?: (1) Factual - Did he fire EEs b/c of $ or animus?  (2) Law - What does discrimination mean? Animus?  Therefore, is the real standard of review §10(e) or de novo?



RELOCATION OF THE PLANT (Runaway Shops)

The Problem: ER owns a factory in NJ (makes shirts).  Union targets the company.  ER knows that union scale is much higher.  ER decides to close the plant; plans to reopen the plant in NC (where there’s no unions in this industry).  Can ER do this?

Does this Violate §8(a)(3)( Is it Discriminatory?) 

Court could probably find discrimination if it wants to:

Example: NC EEs (i.e. other EEs) are being treated differently (more favorably) than NJ EEs.

Was this union animus? Or was it to save money?

It’s the same thing!!!  It’s economically motivated!  Depends on how you characterize it - both characterizations could e true.

Effect: Really comes down to what does §8(a)(3)’s “to discourage union membership” is interpreted to mean?



(B) ILGWU (Runaway Shop)

“Runaway Shop” Rule: If the ER’s move is motivated by hostility toward & a desire to escape the union, the action violates §8(a)(3).

Rationale: ER may not transfer its situs to deprive his EEs of rights protected by §7.





RAPID BINDERY

Facts: ER moved its factory from cramped & outmoded quarters very shortly after a union was certified.  ER told EEs of the likelihood of such a move while the election was pending.  Based its move on “business necessity.”  Board found a §8(a)(3), but 2nd Circuit Reversed:

General Rule: Changing the location of a business is not a violation of the Act when dictated by sound economic considerations (True even where such a move has the effect of thwarting unionization).  If no sound economic reasons, may e a violation.  

Rationale: ER was motivated by sound economic considerations.  There was also “convincing evidence” (i.e. same as “evidence on the record as a whole) demonstrating BUSINESS NECESSITY, even though there was a history of animosity b/w the union & the ER.

Factors: In this case, the union was only one of several broad economic considerations in making the decision to move.

Lassing: Firmly states the economic considerations standard (see “Factors,” supra).

Trend: 1980’s - few violations; 1960’s-70’s many violations found.



MOVING COMPANY OVERSEAS: (Does it Change the Analysis?)

ER Argument: We wouldn’t take such a big step unless the economic gain is huge.  Wouldn’t move just to avoid a union.

Argument for Union: ER is going to a place where it is impossible to organize!

Roberts’ View: Probably works out for the ER.

EEs have been fired.  Therefore, they’re not discouraged from joining a union b/c they’re out of the picture!

Darlington - ERs motive must be to discourage it’s other EEs (i.e those still employed by ER).  Therefore, b/c Mexicans can’t join unions, ER is NOT discouraging union membership.



DARLINGTON MFG. (ER’S Business Divided into Different Corporations)

Facts: ER owned a holding corporation divided into different corporations; each corporation operated a separate plant. (Remember taxi cab case).



Question: Can ER tell his EEs that he will close down the plant / corporation if they unionize, without violating §8(a)(3)?  Ask: Was the ER’s purpose to discriminate against other EEs?

ER’s Argument: No discrimination.  This “corporation” has no other EEs to discriminate against b/c the “whole” plant was shut down.  No §8(a)(3) violation b/c it was unequivocally decided in advance here.  May be a violation of any doubt.

Analogy: (Taxi Cab Cases) Parent / Subsidiary.  Limited liability under each corporation.  Piercing the corporate veil-like problem.

		(2) Union Argument: Discrimination violation - therefore it’s a ULP.



Held: (Veil-Piercing) It will be treated as one big corporation.  

Rationale: Owner was in functional control of all the corporations.  Same line of commercial activity.  Therefore, it can’t escape the normal analysis of discrimination - court will pierce the veil.







What if All the Corporations Are Different Types of Businesses?

Court: If it’s not the “same line of commercial activity” then the court will treat the corporations separately.  

Rationale: The definition of “Total Business Closing” will mean total closing of this line of commerce (i.e. ice cream shop won’t be closed down here).

Hard Line to Draw: (i.e. shirt factory v. pants factory)

Factors: Directors were all the same, i.e. here the owner sat on all of the boards.  Therefore, scatter your boards!



(e) §8(a)(3) Violation Test: All that needs to be shown is that the ER:

Has an interest in another business which may or may not be doing the same kind of activity as the closed plant, of sufficient substantiality to give promise of receiving a benefit from discouragement of unionization in that business;

Has acted to close the plant with the purpose of producing such a result;

May have reasonably foreseen that such closing will discourage EEs in other plants from persisting in organizational activities.  



SUPERVISORS

DOES FIRING A SUPERVISOR FOR UNION ACTIVITIES A §8(a)(1)or(5) VIOLATION?

Argument for “Yes:” Is the purpose to discourage / encourage union membership?  Could argue yes.  Could argue that it “chilled” EE’s §7 rights.

Supervisors Get Derivative Protection:  B/c some actions may cause a chilling effect of EE’s § 7 rights, the NLRB holds that Supervisors May Not be Disciplined:

For testifying before the board or in processing an EE’s grievance;

For refusing to commit a ULP:

As a pretext for discharging a pro-union crew.

Note: §2(3) EXCLUDES supervisors from the definition of a statutory “employee.”



PARKER ROBB

Rule: The firing of a supervisor will violate the Act only if it “DIRECTLY INTERFERS” with an EE’s exercise of section 7 rights.

Rationale: (Not a Protected EE) A supervisor is not protected if he engages in union or concerted activity & an ER may not commit ULPs regardless of whether they are funnelled through a supervisor.

Why is it in this Section?

Logical Extension of Darlington: If they’re not your EEs anymore, ER can’t discriminate or chill their rights - must chill other EEs.



REMEDIES FOR UNFAIR LP’S

PHELPS DODGE CORP.

Issue: Can an ER refuse to hire or fire EEs solely b/c of their affiliation with a labor union?

S Ct. Says No. §8(a)(3) violation - prohibits discrimination in hiring, firing based on union affiliation.  Sends chilling message if word gets out.



Main Question: WHAT’S THE REMEDY?

Board: Has the authority to order an ER to hire someone; can also order back pay (offset by what workers earned while discharged, or what could have earned (duty to mitigate)).  

Duty to Mitigate: Important issue regarding why remedies don’t work.  ER can perform a cost-benefit analysis - may figure that it’s worth firing the EE.  By the time the whole thing is settled, the EE has another job anyway.

Roberts: It’s amazing that this case even got to the Supreme Court!

Remedies: Consistent w/ Purposes of the Act: (EE Gets Windfall)

Make EEs whole again (like torts);

Encourage people to bring suit (to encourage enforcement of the act).

Punish ERs (policy issue).



WEILER STUDY ON REMEDIES:

Major Thesis: Board is weak insofar that it does not have enough weapons to do their job properly.  The system is characterized by:

Process is slow;

Low success;

Awards are minimal;

Grief / Stress is high.



Major Problem: The system of Labor Law - all it does is make the worker whole; this may encourage the company to say, “I’ll just pay the EEs. . . it’s worth it!”  There’s nothing punitive in Board remedies!  Therefore, the major aim of the board (prevention of interference with EE’s collective right to self-organization) is defeated.



Board Remedies & Their Problems:

Backpay Award: Size of the award is usually too small to act as a deterrent. Required mitigation by the EE also lessons the amount that must be paid.  If EE does not mitigate, his award will be reduced.  Suggestion: Double the wages.

Reinstatement: ER will usually look for an excuse to get rid of the EE again.  In return, EE will be reluctant to return, especially if he has to give up a job that he got in the interim.  Only 40% take their jobs back.  Those who did go back - 80% were gone within 1-2 years (claimed vindictive treatment).  There is also a risk that an action under the Act will get them $0.  Even if they do get $ - it’s very little.

Gissel Bargaining Order: Board can force the ER to bargain.  However, the ER is under no obligation to agree to anything.  If ER is financially secure, he can out-wait the union!



§10(j) INJUNCTION:

Section 10(j): Authorizes the Board to seek a temporary injunction in a federal district court to restrain either the union or the employer from engaging in unfair labor practices.

Effect: Provides interim relief while a ULP proceeding makes its way through the ALJ, the NLRB, and the court of appeals (i.e. issued if Board finds that an ongoing violation could cause irreparable harm).

Reluctance: General Counsel has been reluctant to seek the board’s authorization to petition for an injunction under §10(j).

Clinton’s Board: Used it more than all the other Board’s put together!

What Showing Must Be Made to Get an Injunction?

Act: §10(j) requires “reasonable cause to believe that the Act has been violated.”

Courts: Generally require more:

Miller v. CA Pac. Med: The district court (although may defer to Board’s judgment) should evaluate the probabilities (likelihood) of the complaining party prevailing in light of the fact that ultimately, the Board’s determination on the merits will be given considerable deference.  

Showing: Board can show this by demonstrating the likelihood of success by producing some evidence to support the ULP charge, together with an arguable legal theory. (i.e similar to civil law standard - likelihood of success on the merits & likelihood of irreparable injury).



CERTIFYING THE APPROPRIATE 

         BARGAINING UNIT



CERTIFICATION / DECERTIFICATION

PROCESS OF CERTIFICATION / DECERTIFICATION

Petition: (§9(c)(1)(a)) May be filed by an EE, group of EEs, targeting union (if has 30%), or ER (see below).  Filed with local Board office (i.e. regional director).  While it nee not show a majority, it must nevertheless make a preliminary showing of real strength among the EEs before the Bd will proceed to investigate & certify.  Union must show:

Name of ER;

Name of union;

Size & description of Appropriate Bargaining Unit (ABU);

A showing of authorization by 30% of the EEs in the (ABU) (i.e. authorization cards).  Demonstrate this by showing uncontested pledge cards.

(i) Board Standard: Is there cause to believe a majority supports the union?





	General Notes:

Competing Union: A second union wishing to intervene in the proceeding, may do so upon a showing of only 10% support.

ER Petition: (Taft-Hartley) (§9(c)(1)(b)) ER may also petition an election if requested by a union to do so (not often).  Safe option - can’t get into trouble.

ER Protest: ER has never been given the right to challenge the evidence of the union’s strength or to urge dismissal on the ground that a sufficient showing had not been made.

Note: ER, if agrees that union has majority support, may go ahead & bargain w/o resorting to a certification election.

Election Procedures:

Must be held on company property;

Observers allowed;

Any vote that’s challenged is not counted.  Only investigated if all of the challenge votes may affect the outcome of the election.

Excelsior Rule: W/I 7 days of setting election, ER must provide EE list.

Election must be held w/i 20 days.



Reasons to Decline to Investigate or Certify: (Standard: “Legitimate Ground”)

The want of a substantial interest on the part of the petitioning union (i.e. < 30% of ABU);

The commission of unremedied ULPs by either party;

A prior certification or the lapse of less than 1 year since the previous election;

The subsistence of a valid CBA;



Decertification:

Generally: Any EE or group of EEs who can allege that a substantial number of EEs do not wish to be represented by the union anymore.  Subject to bars.  Do not need pledge cards.

Election: Bd may order.  A tie results in decertification.

Result: May result in a new union; or in no union at all.



ELECTION & CERTIFICATION BARS

Election Bar: (§9(c)(3))  Once there has been a valid election (regardless of winner) no election may be held for a period of at least 1 year.  This applies whether or not a union was certified in that election.



Certification Bar: Once a union has been certified by the Board, can’t have certification or decertification election  within 1 year.  The Board requires an ER to continue bargaining with the certified union during the year following certification, regardless of any change in EE attitude about the representation during that year.



Contract Bar: Forbids proceeding to a new election within 3 years after a CBA comes into existence.  

Balance Interests: Regional Director must balance:

EE freedom to decide they want to change their bargaining representative; against

Industrial peace & stability of work environment.

To Bar a New Election: The existing CBA must:

Must be in writing;

Must be executed by all the contracting parties;

Must apply to EEs covered in the rival union’s petition

Must ally to all EEs in the ABU;

Union must be expressly recognized in the agreement;

Must have substantive terms & conditions of employment in the K for a fixed period;

No racial discrimination.

Contract for 3 Years or Less: A CBA b/w the union & the ER for a term of 3 years or less is an effective bar to the petition of a rival union for the term of the K itself (i.e. a 1 year K will serve as a bar for only 1 year).

Contract for More than 3 Years: Will bar the petition of a rival union only for 3 years (i.e. a 4 year K would constitute a bar for 3 years);  

Contract with No Fixed Term: Will not bar an election for any period.

Removing / Lifting the K Bar: (i.e. bar N/A)

Union becomes defunct  (i.e. unable or unwilling to represent the EEs in the bargaining unit - evidenced by failure for more than a brief period to hold meetings, elect officers or process grievances);

Union is involved in a schism (local union breaks off from national union);

After 3 years;

Significant changes in the composition of the workforce

Less than 30%: If less than 30% of current workers were there when CBA entered in to .

Less than 50%: If less than 50% of jobs that existed when CBA was made are no longer there.

“Changed circumstances” i.e. Relocation of the facilities or a merger. 

Existing K has no fixed term;

Existing K has an illegal closed shop provision.



CBA Term Preferences: Unions generally prefer shorter bargaining periods (if union is large & powerful, little chance of getting ousted after 3 years); ERs prefer longer periods.

3 Year Bar: Will generally be in place absent compelling circumstances:

“Compelling Circumstances”: If union can show that:

The only reason they agreed to 3 years was due to rival unions.

If the reason for agreement was b/c they though they were getting a good deal will probably not suffice.

Industry standard (i.e. 2 year CBA) might be enough.



NLRB Requirements for Insurgent Unions: (i.e. CBA is about to expire)

30 Day Window of Opportunity: Insurgent union must file its petition not more than 90 days nor less than 60 days before the termination of the CBA (but may also file after the expiration date).

Rationale: Board doesn’t want activity in the last 60 days for stability.

Insurgent Preference: Insurgent union will generally choose to petition during the 30 day period rather than at the expiration date - screws with existing union; EEs less likely to support new union after termination. 

		(2) If Insurgent Union Wins: 



ER & Incumbent Union: New CBA:

Bar Extension: If ER & incumbent union enter into a new CBA before the expiration date & rival union does not petition, then a new bar ensues.  The “extension” of the CBA is really a “new” CBA.

ER Preference: Probably wants the incumbent union to stay; insurgent union looking for more (that’s why they’re trying to get in).  Therefore, ER may be more likely to give concessions in order to have a CBA in place b/f insurgents wreak havoc.  

Incumbent Union Preference: IU probably more likely to make concessions with ER b/c (1) they want to get a CBA in place before an insurgent union can file, and (2) would give them more leverage over insurgent union, if insurgent union has filed.  Once insurgent union files petition, leverage shifts to insurgents.



(C)AMERICAN SEATING See Other Outline





APPROPRIATE BARGAINING UNIT

SELECTING THE ABU:

Section 9(a): A representative chosen by “the majority of the EEs in a unit appropriate for such purposes” is to be the “exclusive representative of all EEs in that unit.”  

Section 9(b): “The Board shall decide in each case whether, in order to assure to EEs the fullest freedom in exercising the rights guaranteed by this Act, the unit appropriate for the purposes of collective bargaining shall be the ER unit, craft unit, plant unit…”

Who’s the Rep?: The rep for the BU may either be a certified union or a union that’s recognized by the ER (providing majority support is present).

Form: The union defines the ABU in its petition.  Board may then certify it.  Need only be an ABU; not the most ABU.  Can’t force union to represent EEs they don’t want to.

ER / Union Preferences: 

Union: Prefers smaller BU.  Easier to get majority support; More cohesive groups.

ER: Cheaper to have one large unit than several smaller units.



Factors Considered in Determining the ABU:

Nature of the Type of Worker: (i.e. Nurses & Hospital Janitors?) Standard: Case-by-Case.  Do EEs have a “community of interest?” (Basically means nothing). 

Factors Considered: 

Similarity in the scale & manner of determining earnings; 

Similarity in employment benefits, hours, & other terms & conditions of employment;

Similarity in the kind of work performed;

Similarity in qualifications, skills & training of the EEs;

Frequency of contact or interchange among the EEs;

Geographic proximity;

Continuity or integration of production processes;

Common supervision & determination of labor relations policy;

History of CB;

Desires of the Affected EEs;

Extent of union organization.

1st Limitation: Professional & Non-Professional EEs should not be included in the same BU unless professional vote for such an inclusion (however, non-professionals will usually outnumber professionals).

2nd Limitation: Security Guards who enforce rules for the protection of property or safety on an ER’s premises may not be included in a unit with other EEs.

Prior Decisions Not Binding: A craft unit cannot be held to be inappropriate solely on the ground that a different unit was established by a prior Board decision.

Health Care EEs: (American Hospital Ass.) Used to be prohibited.  Board has established 8 ABUs for these EEs: nurses, doctors, all other professionals, technical EEs, skilled maintenance EEs, business-office clericals, guards, all other non-professionals.  Case by case determination in units of 5 or fewer EEs and for all other health care facilities.  

Significance: Last time Board used its rule making authority instead of analyzing ABU on a case by case basis.

Judicial Review: Very limited (much deference to Board).  May try to get an injunction.  Must lack a “rational basis” or be arbitrary or capricious.  Only way an ER can challenge is to refuse to bargain (ULP) then argue that the ABU was not appropriate (risky).

Geographic Location: (See Below) Should the unit cover all the locations or just 1?

Union: Prefers smaller BU.  Easier to get majority support; More cohesive groups; easier to control.

ER: Cheaper to have one large unit than several smaller units.

Union Favored: Board (§9(c)) has historically recognized a presumption in favor of union, i.e., union chooses ABU, Board merely says yes or no.



Practical Effects of the Size & Composition of the ABU:

A large unit (favored by ER) will be more difficult for the union to organize; this, size may determine whether there will be an election at all (i.e. can’t get 30% showing);

The more diverse the BU is, more likely to be conflicts of interest b/w members;

The smaller & more homogeneous the unit, more likely to be effectively represented and more likely to be heard;

Larger unit - more of a threat in the case of a mass strike.



SINGLE-LOCATION v. MULTI-LOCATION UNIT

GENERAL CONCERNS:

Organization Possibilities: If a union seeks to organize a company with diverse geographic settings, there are several possible BUs:

All company EEs;

All EEs in a geographic region (i.e. state);

All EEs in a single plant, store, branch, etc.

Particular class of EEs within a single branch.



Preferences: ER will favor a broad unit (cheaper; easy to bargain; makes organization harder). Union prefers a smaller unit (easier to organize & win elections).



DEPARTMENT STORE / RETAIL CHAIN EMPLOYEES:

(a) MAY DEPT. STORE (1st Holding)

Facts: Union failed to show support for entire store as a BU.  Instead, they organized 28 workers in the men’s busheling department.  Company & other union opposed.

Held: Although it recognized that a store-wide unit  would better serve the purposes of the act, the board recognized the unit.  These 28 EEs should have CB immediately w/o requiring them to wait the uncertain date when the EEs may be organized in a larger unit.









SAV-ON DRUGS (2nd Holding)

Held: Board reversed its policy of grouping together a company’s retail stores in a metro or similar area & held that a single store might constitute a ABU.  Several factors, such as the geographical separation of each store, favored a single store unit, and that its former policy frequently operated to impede the exercise by EEs in retail chain operations of their right to self organization.  



Frisch’s Big Boy Illmar 

Held that a single store is presumptively appropriate.



MULTI-PLANT OPERATIONS

DIXIE BELLE MILLS: Board announced what was in substance a presumption that 1 plant of a multi-plant industrial operation is an appropriate unit.  Although it is presumptively appropriate, it is not the only appropriate unit.



NEW NLRB RULE (Roberts Doesn’t Know if Promulagated Yet) 

There is a presumption that a single location unit is appropriate, except in “extraordinary circumstances” provided that:

There are 15 or more EEs at that location;

No other ER business w/i 1 mile of that location;

A supervisor is present at that location for a “regular & substantial period”



CHICAGO HEALTH & TENNIS CLUB

Facts: 2 cases going on here.  Board held for individual bargaining unites in each case:

Saxon: Retail plant (wallpaper).  Highly centralized management & identical individual store units.

Chicago: 16 health club unites operated by managers.  No substantial interference from central office.  Each club has different facilities (men, woman, mixed).

Question: What is the ABU for a chain of health clubs?  In this case, ER refused to bargain with an individual club unit.

Who Wants Individual Plant Bargaining Unit? (Unions)

Solidarity Issue: Easier for union to manage its weapons.  Generally cheaper for unions.  It’s easier to get 15 EEs at one club to strike than to get all 300 EEs of all the clubs to strike.  Also, other union members can contribute to a fund to support striking workers.  ER’s prefer a broad unit.



7th Circuit: (Looking for abuse of discretion) Court overturned the Board in one case and distinguished the 2 cases.

Saxon: (Overturned Board) Single store unit is not appropriate;  All these stores are identical.  Very centralized management.

Chicago: (Upheld Board) Each unit of the health club is a separate unit.  All the stores are different (i.e. men’s & woman’s clubs).  Each club managed individually.



7th Circuit Factors in Court’s Determination: Basically: How is management expressed?  The more centralized that the management is, the less likely that individual store unit will be found to be appropriate.  How much autonomy do the ind’l managers have?

Who hires/fires?  Who grants promotions?

Where are employment record kept?

Can EEs transfer w/o reapplying?

Who handles EE grievances?

History of CB?

Geographic proximity?



OTHER EXAMPLES:

Walmart McDonald’s: Should each individual store be the ABU? Or should the entire chain be the ABU?  What about cashier’s v. stock boys v. cooks, etc.

Roberts: No clear answer.

Most hiring/firing done by individual stores;

However, it would be very difficult for Walmart to have to deal with each store individually.  If they bargain with one store, they’ll have to give those terms to all their stores b/c the logistics of having 100 different insurance plns would be impossible!



MLB: Organize at team or league level?

Factors:

Hired/fired at team level;

Salary determined at team level;

Many regulations set at team level;

5th Circuit: Must e done at league level b/c MLB is a joint-ER.  They set so many terms & conditions of employment collectively.  (SEE BELOW)



MULTI-EMPLOYER BARGAINING

	NOTE: Over 50% of CBAs are under Multi-Employer Bargaining.



GENERAL FRAMEWORK

Generally: A number of ERs within a single area or industry may band together to bargain as a group within a single union which represents EEs at all of the companies.  Leads to a single master agreement.

Not in NLRA: (§2(2)) Results out of NLRB’s extension of “ER” within the meaning of the Act.

Benefits: For both EEs & ERs: (Psychological: easier to hammer out everything at once)

Less expensive, less frequent, & more informed negotiations, easier to coordinate;

More experienced leaders;

Unions may get benefits that no single ER can give for fear of competition;

Most Favored Nation-Type Clause: Union will say: “If you give us X, we will not enter into any CBA with any other ER unless they give us same X.”

ERs face strike in an entire industry (i.e. rivals won’t get competitive advantage).  These clauses have been the source of anti-trust violations (i.e. union can determine salaries, etc.)  If union strikes 1 ER, other ERs can lock out.

Unit Must Be Consensual: Board has finally stated that it will not recognize the units unless there’s unanimous consent by all parties on both sides.  Everyone must agree - either the union or the ER can refuse.

Decision to Join Not Irrevocable: ER may withdraw from a MEBU & bargain on an individual basis, i.e. where its economic conditions change.

Limitations on Withdrawal:  

Impasse is NOT an exception (See Bonanno)

May be able to w/d in “exceptional circumstances.”



WITHDRAWING FROM MEBU   (CHARLES BONANNO (IMPASSE))

Impasse Generally: (§8(a)(5)) Refusal to bargain violates this provision.  However, the duty to bargain is suspended during an impasse.  

Standard: All reasonable avenues of bargaining to an agreement have been exhausted.  Can’t achieve the minimum interest that each side is seeking.



Issue: Is the reaching of impasse enough for a member of a BEBU to unilaterally withdraw from bargaining?  (i.e. What if 1 of the ERs wants to accept the union’s terms?)

Held: An impasse b/w a MEBU and a union does NOT justify a unilateral withdrawal from the unit by a member.

Rationale: An impasse is a temporary condition that does not necessarily signify a breakdown of the MEBU and permitting unilateral withdrawal at such a point would eliminate the usefulness of such a format as a practical matter.

Agreement Reached After Impasse: If an agreement is reached & ratified, ALL ERs in the MEBU are bound by its terms.  (Especially if reached interim agreement).



What Can the ER Do?

Interim Agreement: ER may enter into an interim agreement.  However, it’s only valid until a permanent agreement is reached by the MEBU.  Then all members of the MEBU are bound by its terms.



ER May Withdraw if there are “Exceptional Circumstances”:

Extreme financial pressure - so economically weak that you can’t afford to bargain with others (i.e. you must be on your own if the company is to survive).

Impasse is NOT an exceptional circumstance. 

It’s only a temporary condition;

Strikes & interim agreements are a normal part of negotiations prior to impasse & neither tactic is necessarily associated with impasse.

Substantial fragmentation of the Bargaining unit.

Court notes that unilateral withdrawal may be appropriate if ER is the target of a selective strike. (MAYBE).



MULTILATERAL CHANGES DURING IMPASSE (ANTITRUST ISSUES) (GET NOTES)

Brown v. Pro Football

Facts: Group of teams bargaining under MEBU agreement.  They came up with a MEBU Rule: A player can’t move to another team in the MEBU, unless the new team pays the old team.  This was an alleged antitrust violation.  ER argued that this case was exempt.

Rule: ER can’t change the terms of the K after CBA expires, until impasses is reached.  Then ER can make unilateral changes. ER may make unilateral changes in a MEBU if impasse has been reached.

Question in Brown: When the CBA expires, should it be exempt from antitrust violations b/c Labor Law requires ERs to keep old conditions & terms of employment upon expiration until impasse is reached?

Held: NO.  It’s still protected b/c if a single ER with a union reaches impasse it would be able to make unilateral changes at impasse.  Therefore, can’t undermine the effectiveness of multi-ER bargaining units.

1997: SC finally recognized the legitimacy & the rights of MEBUs.  Therefore, these groups essentially are exempt from antitrust violations.



GENERAL ELECTRIC (ER Refuses to Bargain With Multiple BUs)

Coordinated Bargaining: Single large ER has several BUs.  They band together to bargain.  Flip side of MEBU (not common).

Facts: Single ER had 150 different bargaining units, representing 80 different unions, covering several different areas of its work force (i.e. skilled, unskilled).  IUE wanted representatives of  other unions present went it bargained (makes it more difficult for ER b/c he can’t say that he can’t give a particular concession.  ER can’t hide what goes on at other meetings).  Note: Roberts says this may in of itself be a violation of union’s duty to bargain.  GE refused to bargain (§8(a)(5) violation).

Issue: Can an ER refuse to bargain with a committee made of different unions?

Held: No.  Violation of §§8(a)(5),(1).  Section 7 allows each side to pick whoever it wants to negotiate for them. 

Exception: If the union’s bargaining committee seeks concessions for other union members who are not bargaining at the table, i.e. you can have reps from other BUs as long as they’re not bargaining for any BUs they’re not supposed.  Then, GE can walk out and may have a claim against the union.

Roberts: Should unions act collectively or competitively? (No Clear Answer)

Example: If union A gets more for its members, does this help union B (i.e. sets a higher standard) or does it hurt union B b/c union A gets more of the pot, while union B gets less (b/c ER only has so much to give).



X. SECURING RIGHTS IN ULP PROCEEDINGS



1. GISSEL BARGAINING ORDER



REMEDIES (See also Section of remedies supra) (ASK Q’S ABOUT THIS SECTION)

2 Major Remedy Questions:

Can the Board order an ER to recognize & bargain with a union that has not won an election?

Can the Board order an ER to bargain w/ union whom the ER feels has lost majority support?

�

		NOTE: Gissel is generally used where the ER has conducted ULPs to the 

extent that a fair election seems unlikely.  ER will be ordered to bargain based

upon union authorization cards signed by a majority of the EEs. 





GISSEL PACKING CO. (**Landmark Case***) (Gissel Bargaining Order) (SC DECISION)

Facts: (4 combined cases) In 3 of the cases, union got authorization cards from many EEs. ER then conducted several blatant ULPs.  In the 4th case, ER refused to recognize majority status - said the cards were unreliable indicators.  ER conducted ULPs.  Union asked board to order the ER to bargain even though no election was won by union.

There Are 3 Main Questions Here: 

Can the duty to bargain under §8(a)(5) be triggered by something other than an election (i.e., w/o a union election victory)?;

If so, can majority support be established by pledge cards alone?

If so, can the Board order ER to bargain w/o any union election victory?



Question 1: Can the duty to bargain under §8(a)(5) be triggered by something other than an election (i.e., w/o a union election victory)?

Yes: §9(a) states that “representative designated or selected. . . by the majority of the EEs in a unit. . . shall be the exclusive representatives of all EEs in such unit for the purposes of CB. . .”  Section 8(a)(5) makes it a violation not to bargain with these representatives.  Court Held: there can be a duty to bargain w/o an election where ER has knowledge indicating majority status.  

ER Unsure of Majority Status:  ER may refuse to recognize or bargain if he has a good faith doubt of majority status, so long as ER has no independent knowledge of majority status (i.e. poll).  However, there must be no misconduct.



Question 2: If so, can majority support be established by pledge cards alone?

Yes: Cards by themselves are not as reliable as an election b/c cards can be signed out of pressure / ignorance / peer pressure / signed b/f ER had chance to give his side.  However, just b/c an election is a better means, doesn’t mean it’s the only means.  

Cumberland Shoe Dctrine:  Court says it may reserve pledge cards as a basis for board’s finding of majority support, even in the absence of an election, if cards are:

Unambiguous;

Single pledge cards (i.e. Only Q - Do I want the union to represent me? N/A if cards say “I want an election”)  SC did not address whether dual pledge cards would be OK.



**Question 3**: If so, can the Board order ER to recognize & bargain w/o any union election victory?

Yes: Court recognizes Board authority to issue a bargaining order where the union has lost majority status due to outrageous conduct (ULPs) by the ER.

3 Levels of Unfair Labor Practices: 

Level 1: (Gissel Bargaining Order) ER practices so “outrageous & pervasive” that a bargaining may be ordered (PERIOD) even in the absence of majority support.

Level 2: (Less Severe ULP) Severe enough to undermine the union’s majority support & make a fair election unlikely.  May issue a bargaining order if union can prove it (at one time) had majority support.

Level 3: (Ordinary ULP) No bargaining order may be issued.  Must issue other remedial measures.

Note: Court sidesteps answering 1st Level b/c it was not present in the case.  Remanded the cases to the Board to determine whether the cases fell in Level 2 or 3.

Problems With This Analysis:

What Are Level 1 ULPs?: Court does not answer (case by case).

Forcing the Union Upon EEs: If many of the EEs don’t want the union anymore, why force it on them?

Roberts I: It turns upon the presumption that EEs want the union.  Board is “protecting” EEs b/c they may be afraid to admit that they wanted the unions.

Roberts II: (Bargaining Order Useless?) If there is no majority support by the EEs. how effective is a bargaining order going to be? i.e. no one has to agree to anything in a CBA.  ER won’t give into any demands b/c the union won’t strike!! (at least unlikely that the majority will do so).  In this case, or in a case where EEs are scared to announce union support, the union is very weak.

Argument on Favor of Analysis: At least you’re getting to this point rather than no bargaining at all!!

Why would union Want an Election Over a Bargaining Order?: B/c they would be certified - presents an almost insurmountable bar for a year; recognition without certification carries no bar.



GOURMET FOODS (1st Level ULP) (BOARD DECISION)

Facts: ER commits serious & repeated ULPs and threats were issued by senior officials.  Union has never in the past demonstrated majority support.

Importance: Raises the issue of the 1st Level ULP under Gissel.

Old View: The NLRB was willing to issue a bargaining order, even without a showing of majority support, where the ER’s behavior was so flagrant that it blocked an effective opportunity to generate such support.



Held: Issuing a bargaining order in the absence of a showing of objective evidence that there once was  majority support would be outside the discretion of the Board.

Rationale: Otherwise, it would go a/g the fundamental principles of the Act.  This choice should remain with EEs - NOT the Board.

Reason for Turnaround?: 1984 - Reagan’s Board.

NOTE: This is just a BOARD DECISION - could be changed later.

	(i) Roberts: Don’t be surprised if a Democratic Board reverses this later.



Strong Dissent: Decision creates an incentive for ERs to perform ULPs early on (b/f clear majority) & get away with it with no consequences!!!  ER never has to worry about a union!.

�

		NOTE: Linden Lumber is generally used if the ER is NOT guilty of ULPs 

interfering with an election.  ER need not recognize or bargain with the 

union on the basis of authorization cards or other evidence of majority 

support.



LINDEN LUMER (Refusal to Recognize - No ULPs By ER)

	Note: Roberts says he has no idea how this case came about.  Union had an easy answer!



Facts: Union got majority pledge cards.  Demanded recognition from ER.  ER doubst majority status - refuses to recognize.  Union goes to Board - asks that election be canceled (b/c it was not sure it had majority support).  Bd canceled.  Union the files §8(a)(5) claim - agues that ER has a duty to recognize union simply on the basis of the pledge card. (i.e. ER is certain of majority support).

Issue: Can an ER be found to have committed a ULP solely on the basis of its refusal to accept evidence of majority status other than the results of an NLRB election?

Held: (NO VIOLATION) If the ER is NOT guilty of ULPs interfering with an election, then he need not recognize or bargain with the union on the basis of authorization cards or other evidence of majority support.

Note: Board does not make a factual finding of whether the union did in fact have majority status.  It just assumed it did.



Restated Holding: ER never has to recognize the union even if it has a bad faith reason.  Also, an ER has no duty to petition for an election (i.e. can leave it to the union).

No Good Faith Requirement

Rationale: Court approved the Board policy of not examining ER motives where there ar no ULPs affecting the conditions for a fair election.



Roberts’ Criticism: (Why did the SC even grant Cert. here?)

How can an ER be certain that a union actually had majority support if the union just a few weeks later canceled the election b/c it was not sure it had majority support?

Why does the union care if the ER did not file a petition for an election?  The union already filed!!!



PUZZLE CREATED BY GISSEL, GOURMET FOODS, & LINDEN LUMBER

	

Horrendous ULPs: SC - Gissel Bargaining Order

Gourmet Foods - Board says this doesn’t exist.  Treat as “serious” ULP.

Serious ULPs: Gissel Bargaining Order (if proof of majority support)

Minor ULPs: No Gissel Bargaining Order - Probably no duty to bargain.

No ULPs: Linden Limber - ER under no duty to recognize union or petition. (



Question 1: What do you do for minor ULPs?  Which of the 2 cases governs minor ULPs?

Roberts: Guesses Gissel does.  So there’s probably no duty to bargain.



Question 2: Gissel stated in dictum that if ER takes a poll to determine whether there really is majority support (Note: Can only poll if (1) genuine doubt and (2) only for purpose of determining majority support) and finds out that 80% support union, he must recognize the union.  Is this true?

Probably, Yes: If you don’t recognize the poll, why the hell did you take it in the 1st place?  Otherwise, it would be pointless.

Linden Lumber: Does not address directly, but makes strong statements that an ER is entitled to an election b/f it must recognize the union.  Recognition b/f then is voluntary.

Rationale: A poll is essentially an election!  Why do the same thing again?  No clear answer.

FN 10: Court hints that ER may be held to an agreement whereby the ER agreed to recognize majority status based upon some other means (Roberts - never happens).

DUTY TO BARGAIN AFTER EE’S DISAVOW MAJORITY SUPPORT

BROOKS (CERTIFICATION BAR)

Facts: Union won election 8-5.  One day before official certification, 9/13 EEs sends a letter to ER - “we don’t want a union.”  Therefore, ER has good evidence that there’s no longer majority support.

Issue: Can ER now refuse to recognize the union if he believes there’s no longer majority support?

Held: Refusal to bargain is a §§8(a)(1)&(5) violation.  During the “bar” period, there is an irrebutable presumption of majority status.

Certification Bar: (§9(c)(3)) NLRA - creates a one year bar after certification.  ER must bargain in good faith w/ that union.  If ER decides for himself - §8(a)(5) violation.  However, ER may refuse to recognize after 1 year.  

“Reasonable Time”: is the actual standard, but Board has always interpreted it as 1 year absent unusual circumstances.

Effect: Both union & ER are stuck w/ the results - regardless of who wins.

What if CBA is for 5 Years?: When can ER refuse to recognize?

3 Year Bar: If there’s a CBA in place for more than 3 years, must recognize union for 3 years.  Otherwise, it’s the earlier of the CBA term or 3 years.

What if CBA is for 3 Years?: There’s a 2 year bar.

After Bar is Lifted: The irrebutable presumption of majority status is no longer in place.  



BARTENDER’S ASSOCIATION (Duty to Recognize After CBA Expires)

Facts: After CBA expired, ER & union continued to negotiate.  ERs them notified union that they doubted the union’s continued majority & would not bargain until the union demonstrated that it had majority support.



Issue: Is an ER obligated, after a CBA expires, to continue to recognize a union?



Held: Once a union becomes certified, it enjoys a rebuttable presumption that upon expiration of the CBA, its majority representation continues.  

ER May Rebut: By showing either:

that at the time of refusal (after CBA expiration) the union in fact no longer enjoyed majority status; or

the ER’s refusal was predicated on a good faith & reasonably grounded doubt of the union’s continued majority status.



After Establishing “Reas Good Faith Doubt”:  If ER has this, he may:

Refuse to recognize & bargain (most extreme) (most annoying to union);

Take a poll (least annoying to union) (Allentown);

File a decertification petition (intermediate annoying).



Note on Standard: (Allentown) Why do you have the same standard for all 3 options?

B/c not all ERs are creeps!  Some actually want the support of the union.  Therefore, some ERs would choose a lesser provocative course of action.







CURTIN MATESON ( Presumption of EE Support Among Replacement Workers)

Facts: 19 workers on strike; 5 crossed picket line - went back to work 29 permanent replacements hired.  

ER Argument: He should be able to assume that replacement workers do not support the union.  Therefore, he argues that he had a reasonable good faith doubt of majority status.



Issue: Can ER now claim that there’s no majority status based on presumption that replacement workers are not union supporters?



Held: An ER may not presume that all replacement workers are anti-union.  ER is legally obligated under §8(a)(5) to continue to bargain with the union unless it has a reasonable good faith doubt (rebuttable presumption).

Rationale: Board does not want ERs to be able to replace everyone during a strike & then refuse to recognize them.  Majority says - we don’t care if Scalia is right - the outcome is too harsh!  Policy replaces logic.



Scalia’s Harsh Dissent: (Roberts - technically Antonin is right) Rebuttable presumption should be rebuttable.  The rebuttable presumption (reas good faith doubt) is NOT a question of fact!!  How can this NOT be reas good faith doubt!!! (i.e. replaced ALL of his workers).  A rebuttable presumption should be rebutted by fact - not a rule of law.  This case is counterintuitive - the rebuttable presumption was overcome.  Few people would conclude otherwise.



How Can an ER Rebut the Presumption?:  Must show “GFRD”  ER can (3 Options):

Cease recognition of bargaining unit;

Petition Board for decertification election;

Take a poll (Allentown) 



ALLENTOWN MACK (ASK ROBERTS ABOUT THIS CASE)

Facts: ER took a poll regarding decertification based upon some things that some EEs told him (Court said a poll must meet 5 requirements).



Issue 1: Polling EEs Where there’s an Incumbent Union.  ER can’t take a poll “just to see,” even if it does meet the 5 requirements.  Must meet the 5 requirements AND have reasonble good faith doubt as well.  Therefore, poll was a violation.  Affirmed.

Does This Make Sense?: Why have the added requirement when a poll is so much less intrusive & harmful than ceasing recognition of the bargaining unit?



NOTE: (Rare Combination) Scalia & 4 liberals are in the majority!  (want to affirm on both issues); 4 conservatives in the minority! (want to reverse on both issues)



Issue 2: (Factual Question) Did ER have a good faith reasonable doubt?  Board says no.  Court reverses this.

NOTE: Scalia & 4 conservatives in the majority!! (want to reverse on both issues); 4 liberals in the minority! (want to affirm on both issues);

8/9 Justices are consistent - Scalia is by himself.

Board: Said it was interpreting reas doubt to mean “uncertainty or disbelief.”  Board adopted disbelief standard (i.e. ER must actually believe that the union has continued majority support).

Scalia Rejects: There’s only so much you can do with the English language.  Reas doubt can’t be interpreted as meaning disbelief.  That’s a separate concept.  Reas Doubt means doubt!!  Therefore, the statements by the EEs provided sufficient evidence to provide reas doubt on the part of the ER.  Therefore, uncertainty MUST be the test.

Roberts’ Comments: Scalia should have remanded at this point.  SC said they should have used the uncertainty test.  The SC is NOT the fact finder.  Instead, he makes the fact finding himslef!

Scalia’s Rationale: He seems to want to go back to Curtin Matheson!  Therefore, he voted with the conservatives on the 1st issue (case would have created a principle that would NOT have had any impact).  Instead, he brought up the Curtin Matheson issue up again! i.e. What does “rebuttable presumption mean?  By voting the way he did, he buried Curtin Matheson (i.e. reality can rebut a presumption).

Effect of Case: Parties can now argue that the SC implicitly overruled Curtin Matheson - good faith reas doubt issue.  Scalia wants facts to rebut the presumption.



EXCLUSIVE REPRESENTATION

STATUTORY BASIS

Section 9(a): A representative chosen by “the majority of the EEs in a unit appropriate for such purposes” is to be the “exclusive representative of all EEs in that unit.”  



(B) BASIC RATIONALE (Uphold the Principles of the NLRA)

(a)  SONY CASE (Can EEs Agree to Lower & (than union) in Order to Keep Their Jos?)

Facts: Union is certified; CB begins.  Sony agrees to pay standard industry minimum wage.  However, the lowest level EEs would have a large wage increase.  Sony decides it can afford to do this, but it would have to “redefine the position.”  i.e., replace them with more skilled workers - more efficient - more $.  Some of Sony’s EEs agree to keep working at the lower wage so they can keep their jobs.  Can they do this?

Held: No.  It’s only through “COLLECTIVE” bargaining that the NLRA benefits will be realized. 

Rationale: It seems unfair b/c both ER & EE agree to the terms; but if they allow an independent K with one worker, then ER can go & individually negotiate with each & every EE.  The only way to prevent this is to have everyone under the exclusive representation of the union.













(C) INDIVIDUAL CONTRACTS

J.I. CASE CO. (U.S.S.C.)

Facts: ER signed individual Ks of employment with about 75% of EEs.  Later, union came on the scene.  ER refused to bargain on any matter covered by the individual Ks, claiming that those Ks had to be honored until they expired.  ER willing to bargain on any other issue.

Held: §8(a)(5) Violation for refusal to bargain.  Individual Ks may not be availed of to defeat or delay any procedures or rights under the NLRA.  

Rationale: Group bargaining gets all EEs benefits.  Otherwise, company could bargain with each EE & destroy the purpose of the union.  However, even where a CBA exists, matters not covered or not inconsistent may be bargained for individually.

Court Left Open: the question of whether it’s OK for an EE to bargain for more, i.e. what if a person has special skills above & beyond your average Joe?

CBA Term: Union can bargain into the CBA express permission for members to bargain above & beyond the minimum under the CBA (i.e. union expressly waives / modifies its exclusive representation) 

Usual Application: High profile EEs, such as entertainers & sports unions.



(D) RACIAL DISCRIMINATION & EXCLUSIVE REPRESENTATION

      EMPORIUM CAPWELL (U.S.S.C.)

General Principle: The interests & wishes of individuals & minority groups within the bargaining unit must be subordinated to the exclusive bargaining status of the majority labor organization.  Union may distinguished between the interests of its members.



Facts: ER signed an anti-discrimination measure in the CBA.  Some black EEs felt that they were being discriminated against with respect to employment.  Union said they’d take it up through arbitration.  EEs tried to negotiate with ER directly.  ER refused to meet with them.  EEs held a “WILDCAT STRIKE” (i.e. striking & picketing w/o union support).  ER fired them.

Board: Firing not a violation of §8(a) - EEs not protected by §7.

App Ct: Reversed on Title VII grounds.



(c) Issue: Was the firing a ULP” i.e. did ER violate their §7 rights?

Real Issue: Here, there’s an obvious violation of the “exclusive bargaining” principles.  Therefore, they’re not engaged in protected activity.  The why did it even get to the SC? - b/c discrimination is such a hot issue right now.



Held: (8:1) There is no exception of the exclusive bargaining principle under the NLRA for grievances of racial discrimination.  Can’t circumvent their elective bargaining reps, even in cases of discrimination.  

Dissent: (Douglas) Aren’t ind’l EEs prisoners of the union?  Union is supposed to represent all of its members.







Limitations on Union Representation: Union may distinguish between the interests on it’s members (i.e. union decides what to battle for).  IF THE UNION DOES NOT PRESS YOUR CONCERNS, YOU’RE S.O.L.!!!  Interests of EEs are not identical.  It would be problematic & impossible if union has to deal with each & every ind’l worker.

EE Recourse - Believe Interests Being Ignored:

Appropriate Bargaining Unit - Board seeks to exclude EEs who have conflicts or little community of interests;

Decertification Elections

Bill of Rights for Union Members - must have a voice at meetings

EEs may bargain on issues not in the CBA (as long as no conflict);

Right to Present Grievances

Legal DUTY of representation 

Union & can’t be used to advance a cause that’s not directly related to the representation of the workers.



STEELE v. LOUISVILLE & NASHVILLE (U.S.S.C.)

Facts: Southern union - anti-black.  Blacks not allowed to join or vote for union even though the union was their exclusive bargaining representative!!!  Union then negotiated CBA giving whites preference over blacks; phasing out blaks completely in some areas!

Issue: Given the principles of Emporium Capwell, is a union required to bargain w/o discrimination on behalf of all members?

Held: Union has a good faith duty to bargain on behalf of all unit EEs, not just the majority that elected it; not just union members.

General Notes:

Free rider problem - don’t join; still get benefits.

Agency Shop: CBA clause - workers must join union b/c all benefit.

Closed Shop: (illegal in US) ER can’t hire if not already union member.

§14(b): right to work states allowed: state can make illegal for ER/union to have agency shops.



�

General Rule: Union may distinguish between the interests of its members in GOOD 

FAITH, so long as the distinction is REASONABLE.  Therefore, distinctions based on 

race, sex, gender (legally protected categories) are NOT reasonable.

Reasonable Distinctions:		Unreasonable Distinctions:

- Seniority					- Race

- Skill					- Religion			

- Education				- Gender

- Job Classification			- Sexual Preference? (Legally protected?)

Example: Union can bargain for a wage increase for engineers but not floor workers.















CAN UNION GIVE SENIORITY PREFERENCE TO VETERANS? (Reasonableness Std)

FORD MOTOR v. HUFFMAN (U.S.S.C.)

Facts: Union agreed to a CBA provision - veterans get seniority credit who work at Ford for 6 months, even though they did not work at Ford before the war.

	(i)Union Goal: Simply desired to promote a policy of patriotism & armed service.

Held: Court held that this was “within reasonable bounds of relevancy” even though it has nothing to do with job skill, seniority, etc.  The distinction is not based on any malice or inherent invidious discrimination.  Honesty & good faith here.

Reasonable Standard: Court noted that “reasonableness” must be given a broad range subject to good faith & honesty.



FINAL NOTE ON REASONABLENESS

No One Knows What “Reasonable” Means!!

Only constant - protected categories are not reasonable.

General Rule:  Union has broad discretion & authority to decide what interests to pursue.

EE Recourse: (See limits above) Use political muscle to get new representation.

Final Effect: If an EE happens to get hurt, they’re S.O.L.  Union is the exclusive bargaining representative under the NLRA.



Final Note on Emporium Capwell:

Could EEs have pursued a different route?

Roberts: Better approach - argue that the union has an affirmative duty to press a policy of nondiscrimination & not to do so breaches the duty of fair representation under the NLRA.  No cases says this, but it’s a much better shot.



DUTY OF GOOD FAITH BARGAINING



STATUTORY FRAMEWORK (Extremely Important Provision)

Section 8(d): “For the purposes of this section, to bargain collectively id the performance of the mutual obligation of the ER and the representative of the EEs to meet at reasonable times and to CONFER IN GOOD FAITH with respect to [“mandatory terms”] wages, hours, and other terms & conditions of employment. . . but such obligation does not compel either party to agree to a proposal or require the making of a concession [i.e. freedom of K].”  

Bargaining in Good Faith is a Mutual Duty: If either union or ER does not bargain in good faith, it’s a ULP (§8(a)(5) for ER; §8(b)(3) for union).

Mandatory Terms: Good faith requires bargaining over wages, hours, and other terms & conditions of employment.

Permissive Terms: Need not be bargained for.  In fact, it’s a ULP to insist on them!  Also, can’t condition discussion of mandatory term on a permissive term.

Paradox of §8(d): You must bargain in good faith, but you don’t have to agree to anything!

§8(d) Proviso: Where a CBA already exists, neither party can unilaterally change the terms of the agreement.



“BARGAINING IN GOOD FAITH” GENERALLY

Older Cases: Were mostly “smoking gun” cases.  ERs acted stupid & stubborn & would run their mouths off.  Bad faith was easy to show.

Modern Cases: ERs are not as stupid anymore.  They say the right things or they keep their mouths shut.  Today, most cases are not “smoking guns.”  Bad faith must be INFERRED BY CIRCUMSTANCES including behavior & the CBA terms themselves.

Examples of Bad Faith:

Taking extreme bargaining positions;

Failure to support claims (some cases - withholding information);

Going behind union’s back (negotiating without them);

Conditioning the CBA in non-mandatory terms.



HOW DO YOU DETERMINE BAD FAITH? In general, you must look at the circumstances & actions of the parties as well as the CBA terms themselves.  4 Major Factors to Look At:

Bargaining Position - (A-1 King Sandwiches) (Look at all circumstances)

Refusal to Disclose Information - (Truitt)

Use of economic weapons / pressure tactics - (Insurance Agents)

Making unilateral changes - (Katz)



REFUSING TO MAKE ANY CONCESSIONS (Bargaining Position)

A-1 KING SANDWICHES (11th Cir.) (Rare Case)

Facts: ER took extreme bargaining positions.  Insisted on unilateral control over decisions involving significant terms & conditions of employment (wages, hiring/firing, overtime, working conditions, promotions, job descriptions).  

Held: Violation here.  ER bargained in bad faith.  These substantive terms are for both parties to determine.  Although neither side is compelled to make concessions, the duty to bargain in good faith requires more than just discussion without any intent to reach an agreement.

Standard: Must have an open mind & a sincere desire to reach an agreement.



This is a RARE Case: General Rule: Courts are extremely reluctant to find that an ER acted in bad faith simply because he takes a firm and rigged position. However, the NLRB is more willing to find bad faith.  Typical Examples:

Cummer-Graham: No bad faith where ER insisted upon a no-strike clause when ER would not grant union an arbitration clause.  Although the 2 clauses commonly are added together, a party can insist upon 1 without the other.

Herman Sausage Co: “If the insistence is genuinely and sincerely held, if it is not mere window dressing, it may be maintained forever though it produces a stalemate.”

Chevron Oil: The desire of a strong company to use it’s economic strength over a weak union is not bad faith.

Atlas Metal Parts: It’s not bad faith to advance a term, sincerely held, even though that term was in all previous CBAs.

General Notes on Good Faith:

To avoid bad faith charge, an ER should:

Have good counsel & self control in bargaining sessions;

Don’t run your mouth;

Sit, smile, and politely say “no” (but give a reason).

What if ER Just Keeps Saying “No”:  May run the risk of a ULP.

ER Action: ER can keep saying no, but he should try to give a reason as to why he’s saying no.  Tell the other side what your objection to the issue is.  Be specific (i.e. we can’t afford a wage increase; working conditions? We need to keep tight control over product quality).

Final Lesson: Union should not count on winning these cases unless there is some obvious overt bad faith.  As long as you “play the game,” you don’t have to make any concessions.



FAILING TO SUPPORT CLAIMS (Disclosing Information)

TRUITT (USSC)

Facts: ER says he can’t afford a wage increase.  Union demanded to see the books.  Back it up!

Held: (Per se Violation) It is bad faith for an ER not to back up his claims during bargaining.  If the ER claims that it cannot give X b/c of “inability to pay” (i.e. economic assertions) the union has a right to sufficient information from the ER to substantiate that claim.  Good faith bargaining necessarily requires that claims made by either bargainer should be honest claims.

Standard: Court said this was a case-by-case issue, but it has become a hard & fast rule.

Limitation: Generally limited to cases where union can’t get the information for themselves.

ER Action: ER should speak generally - don’t get too specific about numbers. This does not mean that he won’t get stuck having to show the books.



Variations of Truitt: 

What if ER says I can’t give you X, b/c profits will go down?

Is the Truitt rule limited to the bargaining room?

Does Truitt apply if ER makes no economic claims, but union wants the information to formulate its demands?



Truitt & Bankruptcy:

Chapter 11: Under bankruptcy law, a corp may reorganize; cancel all Ks of the old corp;  re-negotiate Ks with creditors.  Courts say that this applies to CBAs as well.  However, although the agreement is open, it must be re-negotiated under NLRB (labor law) rather than being subject to bankruptcy law.

Note: ER will have to disclose financial records in the bankruptcy context.



DETROIT EDISON (USSC) (Disclosing Aptitude Tests)

Facts: Union requested aptitude tests, alleging that they’re skewed against union members.  Company will only turn over to a neutral psychologist.

Issue: Can Board order ER to turn them over to union?

Held: NO.  There’s no bargaining going on here.  It’s a grievance issue.  Burden on ER to show justification for not turning them over (i.e. security & confidentiality - maintain integrity of the tests).

Note: In general, the Board & courts have held that bargaining parties must have access to information sufficient to permit meaningful bargaining claims is presumptively necessary.  However, a showing of relevance on the particular facts of the case is required.

ER Disclosure Justifications: Supreme Court was sympathetic to ER’s claim of confidentiality here.  NLRB has generally NOT been sympathetic toward defenses to disclosure based on alleged complexity, expense, or confidentiality.



USE OF ECONOMIC WEAPONS / PRESSURE TACTICS

	NOTE: The first 2 issues (above) deal with bargaining room issues.  This section applies to 

tactics done outside the bargaining room to gain leverage inside of it.



INSURANCE AGENTS’ INTERNATIONAL (USSC) (EE on the Job Harassment Tactics)

Facts: Union & ER engaged in CB.  Union announced that if an agreement was not reached by a certain date, it would begin using tactics designed to place economic pressure on ER.  When the deadline was reached, union members stopped soliciting policies, failed to follow company procedures, & engaged in “sit in” mornings.  ER claimed §8(a)(3) violation.



Issue: Is it bargaining in bad faith if union members use outside pressure tactics a/g ER during negotiations.



Held: No.  Not a ULP; union not bargaining in bad faith.  Economic pressure is part of the CB process.  The NLRA specifically endorses strikes or other ER lock outs.  Use of outside tactics to alter leverage is OK.  Board cannot infer bad faith on the basis of tactics; if they do, they’re affecting the substance of the CBA by injecting their own view of acceptable bargaining behavior.

General Rule: A union does not fail to bargain in good faith in violation of §8(b)(3) by sponsoring on-the-job conduct designed to interfere with the ER’s business & place economic pressure upon him at the same time that it is negotiating a K.

But Note: This does not mean that the EEs tactics are automatically protected under §7.  They probably could have been fired & would not have violated §8(a)(1).  Activity probably doesn’t rise to the level of protection of being engaged in a union activity.



UNILATERAL CHANGES IN MANDATORY TERMS & CONDITIONS

KATZ (USSC)

Facts: Union & ER were negotiating.  In the course of negotiations, ER unilaterally instituted 3 new changes (1) reduced # of sick days per year; increased amount that could be carried over; (2) automatic wage increase system (more generous than one already rejected by union); (3) granted merit increases to 20/50 EEs in the unit.  Is this a §8(a)(5) violation for lack of good faith bargaining?





Per Se Rule §8(a)(5) Violation: ANY unilateral changes of mandatory terms made by the ER (before impasse and without notice) to the union are comparable to refusal to bargain on these subjects and therefore constitutes bad faith (per se).  This rule applies regardless of the fact that ER has a good faith desire to reach agreement w/ the union upon a CBA.

Rationale: Demonstrates ER’s unwillingness to negotiate.  This tactic fragments the EEs, lessens union’s ability to rep EEs.  Should allow the parties to go out & use all the tactics permitted by the Act (e.g. strike, lockout, media pressure, economic pressure) and hope that at least 1 side changes its mind.  

Strange Result?: You can lock them out, but you can’t cut their pay!

Contrast: EEs can act badly (Insurance Agents) and it’s OK.  However, if ER acts badly, it’s per se illegal.

Impasse Exception: (Duty to Bargain is Suspended) Once you’ve reached impasse, a unilateral grant of a benefit by an ER during bargaining is OK if it was 1st offered to union & union rejected it (i.e. “Last Best Offer”).

Defined: (§8(a)(5) “meet as reas times & places” temporarily suspended)  Bargaining is such that unless 1 or both parties agree to a change in a term, further talks would be fruitless, i.e. you’ve tried everything already.

Standard / Limitation: Does not apply to single issues.  You must reach impasse as to the TOTALITY of the bargaining sessions, i.e. as long as there is give & take on some or just 1 issue, then you have not reached impasse.

Rationale: (political compromise) B/f impasse, ERs can’t use the brutal & powerful tactic (i.e. unilateral change) while they’re still at the bargaining table.  Powerful incentive for union NOT to reach impasse.

EXCEPTION TO THE EXCEPTION

McClatchy Newspapers: (Unilateral Change: ER Discretion Over Wage Scales)

Facts: ER owned 2 newspapers.  Under the old CBA, there was a minimum wage scale.  Once an EE maxed out at a certain level, ER had a right to determine whether he would pay EE more.  Most EEs were already at the max.  ER wanted to keep this system.  However, the system gave ER entire discretion over wage increases based upon merit.  Parties reached impasse.  Citing Katz ER stated that he was going to give wage increases base upon merit using its own discretion.  Union filed grievance.

2 Separate Issues: Court says only 1 but impliedly addresses a second.

Can an ER insist upon total discretion over an individual merit wage increase (i.e. can an ER even ask for this)?

If it is OK, can ER implement it at impasse?

Exception to the Exception: During impasse, an ER CANNOT unilaterally implement a wholly discretionary merit wage increase system that gives the union NO role in determining who makes what $.

Problems With System:

Only applied to an ind’l worker;

Merit is individualized to 1 worker;

ER solely determines what “merit” is.

Rationale: What is so offensive about this term that distinguishes it from other terms?

Decollectivization of Labor: If you allow this system, then kiss the union goodbye.  It is an outright rejection of CB & the union, not merely a pressure tactic or a hard-ball term.  Union can’t even file a grievance for an EE b/c how “merit” is determined is kept a secret (i.e. ER applies it how & when he wants).

Note: Court does NOT say that you can’t ask for it; you simply can’t unilaterally implement it w/o union consent.

MANDATORY v. PERMISSIVE 

         SUBJECTS OF BARGAINING



GENERAL PRINCIPLES

STATUTORY BASIS:

Section 8(d):Requires bargaining “with respect to [“mandatory terms”] wages, hours, and other terms & conditions of employment. . . but such obligation does not compel either party to agree to a proposal or require the making of a concession [i.e. freedom of K].”  



3 Possible Categories of Collective Bargaining Subjects:

Mandatory (required to bargain by §8(d) - wages, hours, T&C of Employment)

Permissive (parties may elect to or not to bargain)

Illegal (parties may NOT bargain over)



AMERICAN NATIONAL INSURANCE CO. (USSC) (Management Functions Clause)

Facts: ER demanded that union give him a management functions clause, which included some mandatory subjects or bargaining.  ER would have full & complete discretion over promotions, discipline, work schedule, etc.  

Union Argument: ER was essentially refusing to bargain a/b a mandatory term & condition of employment (i.e. like asking the union to stop being a union).

Issue: Can an ER even ask for this clause?

Held: Mgt functions are OK!  Union need not agree to the term, but it does not prevent ER from insisting or demanding the term.  AN ER may bargain for a MFC covering any condition of employment guaranteed by §7 w/o violating per se the requirement to bargain in good faith.

Rationale: As long as they bargain over it, the outcome is up to them.  The NLRB cannot compel concessions or otherwise sit in judgment upon the substantive terms of a CBA.  Court could have held that MFCs are not uncommon in this industry so it’s OK.

Contrast With McClatchy: Similar to McClatchy, except that in that case, ER demanded control over wages only.  ER argued that if you tell me that I can’t insist upon this term, you’re essentially saying that wages are not a mandatory term!!!  Rationale: ER’s insistence is so destructive to bargaining that we’ll allow the Board to make an exception to the exception in Katz.

How Do You Reconcile These Cases?: (Roberts) It’s easier to draw the line at Nat’l Insurance, i.e. can’t demand absolute discretion over wages.

Katz Dictum: Tactics are OK.  They give one side economic leverage which moves the process along.  However, if the tactics are too successful, then we won’t allow them (i.e. throws off bargaining leverage too much).

Sports Anomaly: Union demands that ER decide what the players are worth based upon their market value.

Dissent: ER can’t ask for any total discretion over any mandatory term.  That takes away the legal duty & position of the union.



INSISTING UPON A NON-MANDATORY SUBJECT

BORG-WARNER (USSC) (ER Insisted Upon a Non-Mandatory Subject)

Facts: ER demanded a ballot clause (at the end of a CBA, union can’t strike unless they 1st present ER’s last best offer to the EEs for a vote) & a recognition clause (ER only negotiates with the local union, not the national union).  ER would not sign any CBA w/o these clauses.  NLRB found a §8(a)(5) violation for not bargaining in good faith. 2 Main Questions:

How do you decide which category each of these clauses fall into?

Why does it matter whether we call it mandatory or permissive?



General Per Se Rule: Insistence on inclusion in a CBA of non-mandatory or illegal subjects is, in effect, a refusal to bargain about subjects that are within the scope of mandatory bargaining and hence an §8(a)(5) violation.  This is a per se rule.  If you insist on a permissive or illegal term, you violate §8(a)(5), regardless of ER’s subjective state of mind or presence of good faith.

Recognition Clause (Illegal): This is an illegal subject of bargaining.  The NLRB had certified the national union; therefore the ER had a duty to bargain.  The union, even if it wanted to, couldn’t agree to it b/c it’s illegal.  Therefore, it’s a §8(a)(5) violation - refused to bargain in GF by insisting on an illegal clause.

Ballot Clause (Permissive): Parties may agree on this term.  If 1 party wants to talk a/b it & the other party says don’t bother bringing it up b/c I’m not talking a/b it, this is OK.  However, Borg Warner adds a 2nd consequence: if you INSIST upon a permissive term or it won’t sign an agreement, it’s a §8(a)(5) violation!!! (b/c you are then refusing to bargain on mandatory subjects).

Mandatory Terms: By insisting on a permissive term, the ER was refusing to bargain a/b mandatory terms (wages, hours, T&C of employment).  Therefore, it’s a §8(a)(5) violation.  

Harlan’s Concurrence/Dissent: (Paradox) 

Line in the Sand: (Sets up Harlan)  ERs are allowed to draw a line in the sand.  Advise your client to draw the line short with respect to the mandatory term, then bargain a/b a permissive term; then go higher on the mandatory term.

Harlan’s View: Yes, it’s a §8(a)(5) violation, but it’s a stupid game!  You can draw a line in the sand a/b mandatory terms, but NOT permissive terms!!!  Here, you’re not allowing the ER to draw his lines!  Therefore, the §8(a)(5) violation turns on the POSTURE of your bargaining rather than on the SUBSTANCE of you terms.

Lesson: Can’t insist on a permissive term directly, but you can indirectly by drawing a line in the sand w/ respect to mandatory terms.



MANDATORY v. PERMISSIVE TERMS

(A) 3 Possible Categories of Collective Bargaining Subjects:

Mandatory (required to bargain by §8(d) - wages, hours, T&C of Employment) (Must discuss them; can’t refuse to bargain; may draw a line in the sand; can’t make unilateral changes until impasse; but can once the CBA expires) (vacation, pension)

Permissive (parties may elect to or not to bargain; can’t insist on them)

Illegal (parties may NOT bargain over)



Must Categorize the Term in Order to Determine:

Whether a party must bargain in good faith if requested;

Whether pertinent information must be disclosed;

Whether unilateral action may be taken w/o bargaining to impasse;

Whether insistence backed by economic force is lawful.



DOUDS v. INT’L LONGSHOREMEN’S ASS

Determining Bargaining Unit: (Illegal) Can’t bargain over what a bargaining unit will be (only Board can decide this).  To demand that the CBA be expanded to cover other EEs is a refusal to bargain in good faith within the meaning of §8(b)(3).



DETROIT RESILIENT FLOOR DECORATORS

ER Contributions: (Permissive) A union demand that the ER contribute to a fund used exclusively to promote the industry is a permissive subject.



**CHICAGO STAMPING PLANT**

Labor lawyers hate this case!!!

Cafeteria Food Prices: (Mandatory) ER raised prices to recoup costs.  Court said it was mandatory b/c it was a T&C of employment (but isn’t this true for everything???)

Why did Union Make a Fuss?: (1) Delay tactic - insist on the term - keep coming up with proposals; (2) Use it as a bargaining chip (make him pay!).

Test: It’s a mandatory term if:

it’s of deep concern to EEs; and

it’s germane to the work environment.

Factors: Court said EEs were captive to the cafeteria b/c there was no place close by.

Chilling Effect: What if ER decides to:

Raise soda prices from 60 to 70 cents;

Changes menu from 3 vegetables to 2;

Removes Kosher foods;

Moves cafeteria to a different building;

Effect: Gives union tremendous leverage.  It may condition more important terms on these trivial matters.  Really a Q of who the court sympathizes with.

Carves Out a Trivial Mandatory Exception to Katz: Court states that although it may be trivial, ER may have raised prices 1st, the bargained about it afterwards!!!  This is pointless!  Union can’t do anything!



COMPENSATION v. GIFTS

Difference: C requires union consent; G is OK to give.

Determining Factors:

How consistently are they given?

Uniform to all EEs?

How large is the gift in proportion to their compensation?

Usual Course: ER will go to union & get their OK 1st.  9/10 times union will say it’s OK, but put our names on it as well.  If ER refuses, then it looks less like a gift and more like you’re currying favor.



(G) JOHNSON-BATEMAN

Drug & Alcohol Testing: of an EE who suffers a work-related injury requiring medical treatment is mandatory term & condition of employment.  The testing of applicants is NOT.



OTHER EXAMPLES:

		MANDATORY					PERMISSIVE	

		Retirement Plan Benefits				Manner by which RPB are paid	

		Work Asmts (Reclassification & Transfers)		Corp Organization Issues

		Collective Grievances 				Location of the Plant

		Safety Rules & Practices				Size of supervisory work force



SUBCONTRACTING OF WORK COVERED BY THE CBA

FIBREBOARD

Facts: ER subcontracted out for janitorial work b/c it was cheaper (“outsourcing”). Generally cheaper b/c they don’t have to pay benefits, insurance, & over-all labor costs.  EEs are not really being fired - just shifted over to a subcontractor.   Is an ER required to bargain when decision made to subK work formerly done by union EEs?

Held: (Mandatory Subject) Subcontracting is “well within the literal meaning of the phrase T&C of employment.”  Failure to bargain - §8(a)(5) violation.

Rationale: Although talks might be worthless, union must be afforded at least the opportunity to meet management’s legitimate complaints that its performance was unduly costly.

Why No §8(a)(3) Violation?: (Discrimination) §8(a)(3) turns on intent of the ER.  There’s no balancing test involved.  There was no intent to discharge them for union activity (i.e. no union animus).

Court determined that contracting out provisions were prevalent in numerous CBAs in the industry.

(c)  Balancing of Various Factors: 

A person’s job security is a T&C of employment.  It clearly affects EEs here (people are getting fired);

Management prerogatives - right to operate & dispose of your property!  You shouldn’t have to negotiate with the union b/c you want to go out of business.

Will bargaining do any good? (i.e. will it have a significant impact? Will it change the ER’s mind?)

General Result: (Bargain to Impasse - Unilateral Change OK) Union can’t stop ER from subK out after impasse.  It can try to get a “no subK clause” expressly in the CBA.  If it’s not a term in the CBA, ER ca say “I want to talk about it.  Give me a 20% wage decrease or I’ll subK out.  Therefore, it leads to impasse.  Therefore, ER will generally be able to subK out.



WESTINGHOUSE (Changes Consistent With Status Quo (prior practice))

ER can institute a unilateral change if it is consistent with the STATUS QUO (i.e. consistent with prior practice).

Rationale: If it’s consistent with prior practice, then there’s no change!  May not be necessary to bargain to impasse first if there’s in effect a “waiver” b/c of past practice.

Example: If you’ve given bonuses every year, or you have always cut salaries when business goes down, then if the CBA is silent - ER can do it!!











PARTIAL CLOSING OF A BUSINESS

1st NATIONAL MAINTENANCE (USSC)

Facts: 1NM is a subcontractor - hires people out to be janitors - then subKs them out to companies.  Had a K with a nursing home (NH pays EE salaries + $500/wk).  1NM cut fee in half.  No longer making $, so they decided to end the K - EEs terminated (i.e. partial closing).

Note: A TOTAL CLOSING is NOT a subject of bargaining.

Issue: Is the decision to close part of a business a mandatory subject of bargaining?

Board: Held that it was a mandatory term per se (people getting fired, consistent with Fibreboard).

Cir Ct: Agreed with the result, but did not agree with a per se rule.  Created a rebuttable presumption.  Factors:

Would bargaining be futile? (i.e. could union change something so ER would change his mind?)

Is it an emergency? (i.e. Does ER have to move or else lose hid business?);

Is it customary in this industry where closings are common?

Supreme Court: Per se: partial closings are NOT a mandatory subject of bargaining (unless due to union animus - §8(a)(3) (balance test) violation).

Important Balancing Note: When you balance the ER/EE interests, ER more often than not will have the greater interest:

May need to be done fast & secretly;

Fundamental business decisions;

Right to run your business;

The issue that gave rise to this problem (i.e. it wasn’t labor costs, but rather NH couldn’t pay the fee (semantic game).

Dissent: Shouldn’t we at least require the ER to discuss w/ the union - see if the union can do anything to change the ER’s mind?

Majority Response: Would you rather have a flawed, but CLEAR RULE b/c the benefits of the certainty of the rule outweigh the confusion & uncertainty of a more broad rule.  More often than not, ER will win.  He’ll argue that decision does create a per se rule.



FIBREBOARD v. FNMC

Kind of Term:

Fibreboard: mandatory term.  Involved a relocation of the PLANT.  Merely replacing EEs; Work NOT eliminating them.  Not changing the scope / nature of business.  If the scope is changed, ERs should be able to do as they please.  More inclined to not force bargaining.  

FNMC: Not Mandatory.  Involved a relocation of the WORK.  NOT replacing EEs; Work IS eliminated.

Good Faith: ER had good faith.  Allegations of bad faith in Fibreboard.  May have a §8(a)(3) claim.

FNMC: Union had no control.  However, Roberts - union did have some control.









DUBUQUE PACKING CO (Somewhere Between FNMC & Fibreboard) (DC Cir.)

Facts: ER got many concessions from EEs b/c it was losing $.  It gave notice of its intention to relocate part of its plant to another state.  Union was denied detailed financial information.  Is this a mandatory subject of bargaining? (i.e. is it like Fibreboard or FNMC?).



3 Prong Test for Relocation Decisions:

Step 1: General Counsel must establish that ER’s decision to close the 1st plant is not accompanied by a basic change in the NATURE OF THE BUSINESS.

If GC Does Not Meet Burden: Then it’s a NOT a mandatory subject of bargaining.  (ER can do it).

If GC Does Meet Burde,: GO to Step 2.

Step 2: (Rebuttable Presumption) ER can rebut the presumption (that it’s a MSoB) by establishing either:

work at new location is significantly different than at the former place; or

the work performed at the former plant is to be discontinued entirely and not moved to the location; or

the ER’s decision involves a change in the scope & direction of the business.

Step 3: Alternatively, ER may show a defense by the preponderance of the evidence:

labor costs (direct and/or indirect) were not a factor in the decision; or

even if labor costs were a factor in the decision, the union could not have offered labor costs concessions that could have changed the ER’s decision to relocate.



Note: (BE CAREFUL) How different does the business have to be?  (i.e. woman’s shoes to men’s shoes - not a fundamental change in business) 

How can labor costs ever NOT be a factor?  If ER can show labor costs are actually going up, he’s off the hook.

Labeling is Key: Closing - per se rule; relocation - big 3 prong test.



W.A.R.N. Act: (1988) “Plant Closings Law” (100 or more EEs) Company required to give 60 days notice to union regarding union relocation & mass layoffs;  Can’t relocate during this period.



CHANGING INSURANCE BENEFITS FOR RETIREES

ALLIED CHEMICAL (USSC)

Facts: ER negotiated a pension & insurance plan for EEs with union.  After agreement was reached, ER announced its intention to cancel the agreement w/ respect to retirees & offered an alternative plan of paying a supplemental Medicare premium for those retirees.

Issue: Whether an ER’s decision to unilaterally alter insurance benefits of retired EEs requires bargaining?

Question 1: Is the union the exclusive bargaining representative of retired EEs?

No: They are no longer EEs of the ER; not part of the bargaining unit.  Therefore, union does NOT represent them.

Effect: Changing T&C in their relationship w/ ER - not w/i jurisdiction of union.

Question 2: Does it affect the current T&C of current EEs?  Union has 2 potential arguments:

The current workers have an interest and expectation in knowing (today) whether they will have benefits in the future (i.e. may want to look for other employment).

Good Argument?: Probably not if you’re 40.  You’re probably not going b/f the existing agreement expires (no expectation).  However, if an EE is 64 & retires b/f the existing agreement expires - they do have an expectation.  Therefore, court was wrong in completely dismissing the expectation argument.

The members in a health plan unit affects the cost of the plan.

The more people that are in the group covered by the plan, the lower the premium.  Court said this may be so, but if you include all retirees may increase premiums.  Either way, it’s guesswork!!!!



Standard: Court held that it was not sufficiently connected to the T&C of current employment.  It must “vitally affect” the T&C of employment.

Note: In Chicago Stamping Plant - court said the standard was “deep concern & germane to the working environment.”  ARE THESE DIFFERENT TESTS?????? (Roberts: What’s the difference?  No one knows what the hell it means!!!!)



Final Notes: Remember, if it’s permanent, making a unilateral change does NOT give rise to a ULP.  However, if it’s a term of the agreement, it’s a breach.

Remedy: Most CBAs have arbitration  clauses; arbitrator may order compliance with the agreement.  If they don’t follow the order - breach of K action in court.

Strike Upon CBA Breached?: If there’s a no strike clause EEs can’t strike to get economic concessions; but they can strike to stop ULPs.  UNCLEAR ANSWER.



REMEDIES FOR ULPs IN BARGAINING

General Principle: Board can’t order remedies which are speculative or violate the basic nature of the NLRA.



H.K. PORTER (USCA) (Ordering Acceptance of Terms)

Facts: Union asked for a union check off box (i.e. ER withholds union dues).  ER flat out refused.  Did not budge - stated openly that he knew it would help the union.

Board: Said it violated duty to bargain in good faith (ULP) (Roberts: Why? It’s not a mandatory term!  Why is it a ULP?)

Remedy: Board ordered ER to accept the check off box in the CBA.

SC: Reversed.  Board cannot do this! §8(d) duty of bargain collectively doesn’t compel agreement or concession.  Freedom of K - board can’t force either side to agree to any specific terms; may only order them to BARGAIN.



EX-CELL-O CORP (NLRB) (ER Refusal to Recognize)

Facts: Union won recognition election.  ER files objections.  Board rejects  - certifies union.  ER still refuses to bargain (wants to force judicial review of the Q: whether the union should have been certified).  Court held that yes, union should have been recognized.

Main Question: What remedy??

Trial Examiner: (Make EEs Whole b/c of ER’s illegal conduct) Ordered ER to pay EEs amount that the Board felt the EEs would have gotten had the ER bargained in good faith (make them whole).

NLRB: Refused to enforce.  Too speculative.  Don’t know whether ER would have accepted the term.  Freedom of K - can’t impose substantive terms on either party.

Result: ER now has an incentive NOT to bargain; then go challenge the certification in court (buys time).  There’s no consequences for ER!!



DC Circuit: Reminds the Board of Tidy Products.  Generally, it agrees with the Board IF the ER has a “DEBATABLE CLAIM” (i.e. legitimate basis) that the union should not have been certified 

Standard: If ER’s claim is “PALPABLY WITHOUT MERIT” the Board can determine a reasonable wage rate had ER bargained in good faith.

Rationale: (Policy) Tidy makes good policy sense.  Give them freedom of K, but penalize if ER is clearly acting in bad faith.  Must balance between:

An ER’s good faith legal right to court review if it’s “debatable;” and

A claim “palpably without merit” that is only being used as a delay tactic.

Effect: Court is saying Board can impose substantive terms.



Remanded: Q: Did ER have a “debatable claim?”  In the meantime, a different part of the case went to DC Circuit.  Cir Court found that there WAS a debatable claim.  Therefore, there was nothing for the Board to decide.

Defiant Board: Heard the case anyway.  Even if we did find that it was “palpably without merit” we’re not going to award b/c the damages are too speculative!!!!



SO WHAT’S THE LAW?: WE DON’T KNOW!!!  Depends on who’s on the Board & who’s on the circuit.  NO IDEA WHAT THE REMEDY IS!!!!!

Note on Incentive: Board creates an incentive for ER to use this method as a delay tactic - NO consequences.  Circuit creates a disincentive.



XV. PROTECTED v. UNPROTECTED ACTIVITY

PROTECTED & UNPROTECTED CONCERTED ACTIVITY

Statutory Basis: 

Section 7: guarantees “the right to engage in other concerted activities for the purpose of collective bargaining or other mutual aid or protection.”

Section 8(a)(1): Prohibits ER action if it coerces, restrains, or interferes with the exercise of this right.

Section 8(a)(3): Outlaws ER discouragement of union activity through discrmination.

Question to Ask: Is not whether the ER’s retaliation of union activity is illegal.  The main question here is whether the EEs activity is protected under §7 & §8(a)(1).  Therefore, ER’s response is NOT illegal if the activity is NOT protected.



Section 7 Protected Activity: Activity must be:

Concerted: (Broadly Interpreted) Generally, any type of activity, including spontaneous strikes, is protected.  Basically, any plausible explanation - you’re OK.

Single EE: may engage in concerted activity b/c the activity is for the benefit of all.

Union Steward: Who insists on accompanying a worker in front of discipline board to ensure fair treatment is concerted activity (mutual aid & protection).

Extreme Example: (Wash. Aluminum) SC held that EEs who staged a spontaneous walk out b/c factory was too cold engaged in protected activity even though they were not unionized, not seeking to unionize, & make no specific demand to ER.

Illegitimate Activity: (Unprotected) Courts have added this requirement.  Many more restrictions here.  If you do any of the following, an ER can (1) fire you; (2) discipline you; (3) relocate you:

Economic pressure on ER for non-mandatory terms - illegitimate - even if it’s concerted activity;

If supervisor is fired - EEs can’t strike to protect the firing;

EEs can’t engage in secondary boycotts;

Ignore a state “strike notice” law;

Criminal Activity (i.e. ship on the high seas (mutiny & call it a strike) violates federal law);

Strike of a sub-group of workers who union doesn’t support;

Striking when there’s a no strike clause (unless ULP);

Violence & threats;

Disloyalty (huge exception) EEs can’t act in a manner that reflects disloyalty to the ER - they may be fired.  Can’t undermine ER or his business personally.



EMPLOYER WEAPONS



PERMANENT REPLACEMENT WORKERS (Most Valuable Weapon)

MACKAY RADIO & TELEGRAPH (USSC)

Facts: ER’s San Francisco office was on strike.  ER transferred EEs from other locations to the SF office.  Transferred EEs were told that they could remain permanently in SF if they wanted to.  Striking EEs would not be rehired except as vacancies arose.  11 EEs transferred.  5/11 did not remain permanently.  Therefore, there were 6 openings.  ER picked the 6 he liked best.

Question 1: Is it a ULP NOT to take back all 11 strikers? (i.e. perm replace 5 workers);

Question 2: If not, was it a ULP to pick the 5 based on their union activity?

Yes: ULP to discriminate based on union activity (§8(a)(3)).

Permanent Replacement: OK to bring back 5/11 b/c they were permanently replaced.  Court recognized ER’s right to permanently replace workers.  Not a mandatory condition of bargaining. 

Limitation: Once you decide to let any of them back, must do it on a “rational basis” (i.e. nondiscriminatory basis) or else you will violate §8(a)(3) (discrimination based on union activity).

Why Not a §8(a)(1) Violation?: (i.e. clearly interfering with permitted union activity)  B/c §8(a)(1) is a BALANCING TEST w/o regard to MOTIVE.  Must balance ER’s property/business rights (i.e. RIGHT TO KEEP THE BUSINESS RUNNING) against EE’s rights.

Why Does Replacement Have to be Permanent?: B/c you won’t get good, skilled, qualified workers if the work is only temporary.

Roberts: Might not always be true.  Some good EEs would be happy to have a job for 2 weeks!  Also, the rule is not really conditioned upon this b/c it’s a per se rule - no need to show poor job market.

Benefit of Bright Line Rule: Offsets the powerful right of EEs to strike.

Note: US is the only country in the world that allows perm replacements.  Most countries don’t even allow temporary replacements.



ER’S RIGHT TO SUBCONTRACT JOBS OF STRIKING EMPLOYEES

	General Framework: 

Temporary Replacements: OK

Permanent Replacements: OK (Members of BU)

Temporary Subcontracting: (OK in 9th Cir)/(Not OK w/ NLRB)

Permanent Subcontracting: SubK (Not OK in 2ndCir/DC Cir/NLRB)

Why?: Mandatory Subject of Bargaining



MUST ER BARGAIN TO IMPASSE B/F SUBCONTRACTING?

Unclear: however:



HAWAII MEAT (9th Cir) (Temporary SubK) (Can you subK to achieve same results as hiring perm rplcmts?)

Held: NO DUTY TO BARGAIN.  Therefore, ER can do it w/o first bargaining with union to impasse.

(1) NLRB: Agrees with this result.  Must always bargain when subcontracting.



LAND AIR DELIVERY (Permanent SubK) 

Held: ER can’t permanently subK out.  It is a MANDATORY SUBJECT OF BARGAINING.  Therefore, must first bargain to impasse.

DC Cir/2nd Cir/ NLRB: All agree with this result.



GRANTING SENIORITY TO REPLACEMENT WORKERS

ERIE RESISTOR (USSC)

Facts: Strike.  ER promised permanent replacements “Super-seniority” (i.e. time worked + 20 years).  Therefore, if ER rehires strikers, replacements have automatic seniority.  Later on, if you have to downsize, strikers get screwed b/c the firing is done based on seniority.

Question: Is this illegal discrimination?  Remember, for an §8(a)(3) violation, there must be INTENT to discourage union activity.



Held: This practice is illegal discrimination (i.e. violation), even though General Counsel offered NO evidence of ER intent.







NEW PRINCIPLE: (Inferred Intent) When ER conduct is so “INHERENTLY DESTRUCTIVE” (i.e. “obvious” & “severe”) of protected EE rights, we can assume from the conduct itself that there was anti-union intent.

1st Effect: No need for independent evidence.  The conduct itself is the evidence.  Therefore, ER is essentially not allowed to offer evidence of no anti-union sentiment.

2nd Effect: If striking workers come back to work, must treat striking workers same as replacement works, including when the strikers come back to work.



PARADOX:

ER can refuse to rehire a striking worker, should the striker decide he wants to come back to work; HOWEVER, ER can’t say that striker can come back, but you’ll have less seniority!!!

Rationale: EE compelling interest - keep the business going!!!



LOCKOUTS

BASIC FRAMEWORK

Old System: Originally, courts drew a distinction between offensive & defensive lockouts. Only defensive lockouts were permitted.  COURTS NO LONGER MAKE THIS DISTINCTION.

Defensive Lockout: (Permitted) “In anticipation of a strike timed.”  If the timing of a strike will cause harm to ER (i.e. rotten fruit) he may lock them out first.

Example: Union calls strike at the most crucial / profitable time for ER (i.e. harvest time; playoff time).

Whipsaw Strike: (Buffalo Liner) If you’re in a multi-ER group, the union selectively chooses to (cherry pick) strike only 1 ER, (i.e. work their way around) then all may lock out.

Offensive Lockout: Purpose: not to avoid harm to yourself, but to inflict harm on the other party so as to increase your bargaining power.



Permissible Lockouts:

CB negotiations have reached impasse;

Special circumstances (threat of imminent & irreparable economic loss);



AMERICAN SHIPBUILDING

OK After Impasse: Held that a lockout is more of an economic weapon (but only after impasse) rather than an intrusion in the CB process (i.e. §7 rights) (i.e. OK after impasse).  It is not an “inherently destructive” act.  Therefore, §§8(a)(1),(3) are not triggered.  This is true even if ER uses it solely to create pressure upon the union.

Before Impasse: (Darlington) (SC Hasn’t Decided Yet)

NLRB: (1968) Unions may use their economic weapons before impasse (i.e. strike) in order to asset pressure, so ER should too.

     (i) Today: Most ERs believe that they can do this.

7th Cir: Affirmed.

American Shipbuilding Analysis: 

What do you have to show to make a §8(a)(1) claim?  

Er has interfered w/, restrained, or coerced EEs in exercising §7 rights.  But which §7 right was interfered with?  The right to bargain collectively by the reps of their choosing.

Court: No interference here (i.e. no ULP).  EEs may still bargain.  Interfering with bargaining leverage does not interfere w/ right to bargain.

No §8(a)(3) discrimination problem (locked out all EEs);

Refusal to bargain in GF under §8(a)(5)?  (Be Careful How You Categorize)

Courts are not allowed to interfere with the use of valid economic weapons.  Therefore, if you brand it an economic weapon - you’re set; if you brand it am interference with a §7right - you’re screwed!



Can You Lockout & Then Hire Temp Replacements? (Amer Shpblding Does Not Answer)

Brown Foods Stores: OK to hire temps in the context of a Whipsaw strike.  If union cherry picks - you can lockout & hire replacements.

Anticipation Lockouts: Probably OK.  i.e. MLB thinks players will strike right before playoffs.  Can ER lock them out in March & hire replacement players?  Several circuit courts & NLRB say it’s OK.  At least 1 circuit (7th) says no.  SC has not directly ruled on it.

Rationale: Keep the business running.

Argument: We no longer make the offensive-defensive distinction so therefore it’s OK.  ANS: We think it’s OK, but we’re NOT sure!!!



Can You Lockout & Hire Permanent Replacements? (Johns-Manville Products)

NO!!!!! It’s the exact same thing as FIRING THEM!!!!!!



5.  IMPORTANT NOTE ON BURDEN OF ANT-UNION ANIMUS PROOF

GREAT DANE TRAILORS (USSC) (Vacation Benefits for Striking EEs)

Facts: Workers went on strike after CBA expired.  ER said that he’d give vacation benefits to non-strikers & strikers who came back before a specific date.  Can ER do this?

2 Claims: §§8(a)(1)&3.  Court does not address the §8(a)(1) claim! (No idea why - prbably just to make a point) Remember: §8(a)(3) - intent to discourage union activity (no balancing); §8(a)(1) - effect based (balance EE v. ER’s rights).

		§8(a)(1) Claim			§8(a)(3) Claim

Trial Examiner	 	X				Found violation (Balance - EE wins)

Ct App				X				No violation (Favored ER - prob cost issues)

SC			Drops the Ball				Violation

Held: ER must bring back strikers back at same status or it’s a §8(a)(3) violation.  Court held that refusal to pay vacation benefits is discrimination “in its simplest form.”

MAIN QUESTION: How do you prove ant-union MOTIVE?  Court states 3 principles:

Erie Resistor: (Advantage to General Counsel) (Burden Shifting) Court held that if the ER conduct was “inherently destructive” of EE rights, there is no need for independent evidence; the conduct itself is enough to show anti-union motivation.  

Comparatively Slight: If adverse affect is of the discriminatory conduct is comparatively slight anti-union animus must be proven to sustain the charge if the ER offers evidence of “legitimate & substantial Business Justifications” for the conduct.    

Final Effect: In either situation, once it has been proven that the ER engaged in discriminatory conduct which could have adversely affected EE rights to some extent, the BURDEN is upon the ER to “ESTABLISH” that it was motivated by legitimate objectives since proof of motivation is most accessible to him.

Dissent: Does this mean ER can come up with any excuse?  (i.e. what’s establish mean?).  If so, the result in this case is stupid b/c if that were true than the ER would have done it.  Here, ER relied on Erie & American Shipping.  Therefore, the court is punishing the ER for NOT predicting what the court was going to say!!!

Majority Effect: Transforms Erie into a case that applies to any case regardless of whether the actions of the ER were “inherently destructive.”



Final Effect of Great Dane: GC now has an unclear standard!!!!!  Not sure whether he must prove motive!!  Does he have a burden at all?

Roberts: Doesn’t know whether this is applied in all §8(a)(3) claims; however, it probably applies beyond the strike context.



6.  STIKER RIGHTS UPON REINSTATEMENT (ER HIRED REPLACEMENTS)

LAIDLAW (NLRB) (Rare Case - Stupid ER)

Facts: ER announced that any strikers would forever lose their right to employment with the company.  One striker asked for reinstatement.  ER told him his job was filled & even if it was available, he’d be paid at a lower rate (i.e. paid as a new EE).  When union voted to return to work, most jobs were filled.  Some new jobs that opened were filled by new EEs w/o considering the strikers first.

ER Stupidity: (Smoking Gun Case) An ER can permanently replace strikers for legitimate economic reasons (i.e. keep the business running); however, he can’t replace solely b/c he doesn’t like them.  Therefore, it looks like a §8(a)(1) violation (little ER interest) AND a §8(a)(3) (obvious discrimination).

ER Should Have Said: I need to keep my business running! NOT “you’ll be forever terminated.” 

Issue: Are strikers who’ve been permanently replaced & apply for reinstatement entitled to jobs as they arise?

Held: If strikers want to return, ER must given them their jobs back unless they’ve been replaced.  If replacements leave - strikers retain their EE status for up to 1 year (§2(3) unless got another job) & if the job opens up they must be given priority in hiring & must be returned to same status.  ER need not rehire if EE in the meantime acquired regular & substantially equivalent employment, or the ER can sustain his burden of proof that the failure to offer full reinstatement was for legitimate & substantial business reasons.  (Ordered to hive EE his job back; not hiring the rest of strikers - §8(a)(3) violation.

Rationale: There can be no legitimate ER interest in not giving strikers their jobs back if they are open.  If the motivation to replace is to keep the business running, then once they want to come back, there’s no interest in NOT rehiring.  Therefore, it’s a §8(a)(3) violation.

Inherently Destructive: Board said ER’s conduct was “ID.” Company should have said that we wanted to hire someone else for cheaper wages.



HYPO (Rehiring After Layoffs)

Facts: EEs strike.  ER hires permanent replacements.  Has a downturn in his business.  Lays off replacements.  6 months later, business picks up again.  Wants to bring back EEs.  Who gets 1st crack at those jobs?

Bancroft: 

Question turns on the reasonable expectation of the permanent replacements.  Did ER give them a sense that they’d be rehired as needed?  If there’s any ambiguity, then they’ll probably be treated as temporary replacements.

If Yes: As long as the replacements were permanent & they had an expectation of being rehired (i.e. ER tells them the layoff is temporary), the replacements get their jobs back.

If No: If at the time of layoff, the expectation was that the job was terminated, then ER would have to treat the strikers as having seniority.  

Negative Effect: If ER wants the strikers back (in the case where ER who actually hires replacements to keep the business running), he’s stuck with the replacements!  ER should make sure to tell replacements that they are fired - don’t give them an expectation of getting the job back.  If he likes replacements, make sure to tell them it’s only temporary.

Roberts’ View: What sense does this make?  Why let it turn on what the ER says at the time of the layoffs?

How Does this Sit With Erie Resistor?

Erie: ER gave super seniority to replacements so they’ll get preference during future layoffs.  Former strikers will be the 1st to get laid-off.  The court held that this practice was “inherently destructive.”  However, the Bancroft holding is essentially doing the same thing!!!  You’re giving replacement workers seniority!!

	(i) Standard: Makes result dependent on the cycle of business layoffs & rehires.



	Erie Resistor					Bancroft

Strike						Strike

Strike ends						Strike ends

Rehired Strikers (expands business)		Rehires Strikers (constricts business)

Business does well				Business does poorly

Striker in better position (no super seniority)	Replacements in better position

		      (Preference in hiring on the way down)		(Preference in hiring on the way up)



HYPO (Giving Seniority Benefits to Psaudo-Replacements)

Facts: (TWA) All flight attendants (Fas) do the same job.  Job get better w/ more seniority (i.e. get to choose the hours & the best routes (France over Timbuktu)).  There’s a strike.  Junior FAs choose not to strike.  They’re assigned to the more favorable routes.  Strike ends. Senior FAs want their routes back.  Who gets the good routes? (i.e. principle that strikers must be given their jobs bak with same status).

TWA: Held that the junior FAs may keep the good routes!!  When Er gave them the good routes, he was essentially permanently replacing the strikers!!!  It’s an eceomin tactic - put economic pressure on the strikers.  Court treats each separate route as a SEPARATE JOB!!!!  However, strikers get every other aspect of their jobs back.

Rationale: Why would you allow a permanent replacement to keep the job and NOT someone who is already working there (i.e. junior FAs).



PICKETING

ECONOMIC STRIKE v. ULP STRIKE

Economic Strike: EEs strike to get a better CBA.

ULP Strike: (Stronger Position in Law) Not b/c ER won’t give them some term, but rather b/c an ER has committed a ULP.

Consequences: ER can’t replace ULP strikers.  ULP strikes are permitted even where there’s a no-strike clause in the CBA.



SCOPE OF PICKETING

What is Picketing?: The term picketing is not defined in the NLRA.  Determination of what constitutes picketing is determined on a case by case basis.  Generally, there must be a confrontation between EEs of the picketed ER & those purportedly engaged in picketing before “picketing” will be found (United Furniture Workers).



PICKETING - GENERALLY

STATUTORY BASIS:

There are 2 major rationales for picketing:

Educate other workers about the issues at hand;

Attempt to encourage others from crossing the line.

(b) Picketing is Considered Lawful if:

It’s conducted during a lawful strike;

It’s conducted to further another lawful purpose (like terms in CBA)

Exception: Picketing not OK if it’s done to recognize union.



Restrictions on Whether an ER Can be Picketed:

§8(b)(1)(A): (Union ULPs) Prohibits mass picketing which deters EEs from entering or leaving the premises & picketing which is accompanied by threats or violence.

§8(b)(4)(B): (2ndary Boycotts) Union can’t picket a secondary ER in order to force the primary ER to recognize an uncertified union.   (i.e. if Union A pickets Employer B to pressure Employer C to recognize Union A or any other uncertified union, the section is violated).  Note: There are some exceptions: Gilberts page 133.

§8(b)(4)(C): Makes it unlawful for an uncertified union to coerce the primary ER to recognize it as bargaining agent where another union has been certified.



§8(b)(7): (Recognitional Picketing) “If an objective is forcing . . . recognition. . .”  It’s a ULP to picket or threaten to picket where the object is recognition and any one of the following is present:

Company has already recognized/certified another union;

Where there’s been a valid election in the past year (i.e. election held & union lost) (12 month bar);

Where picketing is conducted without petition for election under §9(c) within a reasonable time not exceeding 30 days from the commencement of such picketing.

1st Proviso: (Expedited Election) When such petition has been filed, Board should hold an expedited election, without regard to §9(c)(1) (i.e. trying to minimize picketing impact in ER) (i.e. alleged victim of a violation is given priority by the board).

2nd Proviso: (Informational Picketing) This section does not prohibit picketing for the purpose of truthfully advising the public (including consumers) that an ER does not employ union members or does not have a K with a union, unless the effect of such picketing is to induce any individual employed by nay other person in the course of his employment, not to perform any service.

Effect: Therefore, can engage in recognitional picketing if you file an election petition within 30 days.  After 30 days, it’s a ULP.  Once petition is filed, Board should hold an expedited election.

Final Effect: This provision is really an invitation for unions to circumvent §9(c) election provisions.  Basically, recognitional picketing is OK, b/c there’s a lot of requirements to be met.



HOD CARRIERS (NLRB) (Recognitional Picketing)

Facts:  3 EEs signed union cards.  ER wouldn’t recognize.  Transferred one EE 9Mistakenly though it would break the majority).  Union picketed.  Picketing lasted over 30 days & the 3 EEs went on strike.  The union was not the certified bargaining representative and no representation petition was filed during the more than 30 days of picketing.  Union filed ULP a/g ER alleging violations of §§8(a)(1),(2),(3), & (5) (all dismissed or settled).  During that time (a/b 2 months after picketing started) union filed a representative petition.  

ER Argued: Union violated §8(b)(7)(C) - limits recognition picketing for a period not to exceed 30 days unless a representation petition is filed before this date.

Union Argued: (1) §8(b)(7) did not apply to picketing of a majority union in a ABU; and (2) ER ULPs are a defense to a §8(b)(7)(C) violation by a union.



Held: Unions cannot circumvent §9(c) elections simply by picketing b/c the expedited procedure is only applicable when a §8(b)(7)(c) ULP has been filed.

Note: Can’t file a ULP until after 30 days, b/c before 30 days it’s NOT a ULP.



Union Argument 1: §8(b)(7)(C) apply to picketing by a majority union in a ABU.

Union Argument 2: ER ULPs are NOT a defense to a §8(b)(7)(C) violation committed by a union.



HYPO (Multi-Purpose Picketing)

Facts: Picketing started up as recognition.  ER allegedly committed a ULP.  Union now files ULP & says now it’s a ULP picket.  Therefore, we don’t have to file petition - can stay longer than 30 days.

Held: NO!  If any part of the picketing is for recognitional purposes, then union must still file a petition within 30 days.

Rationale: If the decision was different, union could file a meritless ULP claim then picket the entire year it takes the Board to decide!

When Does the Clock Toll?: Does the clock ever toll during the 30 day period?  We don’t know.





CROWN CAFETERIA (***NLRB - Public Entrance Distinction; 9th Cir Affirmed***)

Note: This case refers to the 2nd proviso of §8(b)(7)(C).

Facts: Union picketed ER for more than 30 days before filing for a representation petition (i.e. violation of §8(b)(7)(C)).  The picketing was restricted to consumer entrances to the ER’s premises and had as its announced objective advising the public that the ER did not have a K with the union.  NO work stoppages or interference with deliveries ensued.  

Held: Court held that his picketing is within the “informational picketing” proviso of §8(b)(7)(C) and articulated the prevailing interpretation of the proviso:  

�

A union is NOT subject to the 30 day limitation if: 

Picketing is purely informational which publicizes the lack of a union K or the lack of a union organization;

ONLY picket around public entrance (i.e. don’t block deliveries nor the rendition of services by the EEs of any other ER0

Immediate purpose is advising the public (i.e. informational / education)       (even if an ultimate purpose is to gain recognition);  Court draws a distinction b/w immediate purpose & longer term strategic goal of recognition.    Therefore, if the immediate purpose is informational, then proviso kicks in.



Note: Board can always say that recognition is the ultimate purpose (i.e. not advising public).

Effect: Focus is NOT on information, but whether it’s targeted at the public.

Customer/Supplier Distinction: Picketing targeted solely to customers & not at all to the suppliers is when the further proviso kicks in. Further proviso DOES NOT apply to the picket where supplier sees it too.

**NOTE**: In Houston Building & Construction Trades Council) the NLRB held that picketing that does NOT have an IMMEDIATE recognition or organizational objective MAY BE LAWFUL under §8(b)(7).



INT’L BROTH. OF ELEC. WORKERS (2nd Cir)

Facts: union protested b/c ER gave a job to a different union.  Instituted picketing of the building, including side & rear delivery areas not frequented by the general public.  Picket line turned away deliveries by EEs of other companies.

Roberts: Wrong decision here.  Court focused on the immediate/ultimate dichotomy here.  Should have focused on public/suppliers dichotomy (i.e. what the proviso should be geared toward).



(F) HYPO (Telephone Poll Sign)

Facts: Union lost a valid election.  2 weeks later, a union rep nails a sign to a telephone pole next to the entrance to a cafeteria & sits nearby, speaking to customers only if spoken to and simply observing those who enter & leave the cafeteria.  The sign states that the cafeteria is “unfair” & “refuses to recognize” the union.  IS THIS A ULP UNDER §8(b)(7)?

1st Question to Ask: What is a picket?  Is this picketing?  Is 1 guy sitting by himself picketing?  What if he was further away from the door.

Yes, it’s picketing.  He has a sign that’s labor related.  Liberally interpreted: someone associated with a union; visible evidence (sign), etc.

How Many Needed: Don’t need a group.  1 person may suffice.  (Roberts says a dog with a sign could suffice).  Anything that creates a psychological barrier - sending a signal to the world that if you enter the building, you’ll piss off the union.

2nd Question to Ask: Is this picketing prohibited by §8(b)(7)?

If any part of your claim is recognition . . . and you meet 1 of the 3 requirements.  Here, ER could argue that under (B), there’s been an election within the preceding 12 months.  Therefore, probably a violation.

Could Union Argue Proviso 1?: (i.e. Informational Purpose)  NO.  The further proviso applies to (C) only!!!  N/A to (B).  The “primarily informational picketing” proviso does not wipe out (B) or (A).



(G) HYPO (Union Other Than Recognized Union Pickets)

Facts: Market - all EEs are organized under 1 union (Retail Clerks-Workers).  Then a different union (Meat-Workers) pickets the market b/c store practices put competitive pressure on the market (i.e. their ERs will say we can’t give you X b/c other stores don’t give X).  Is there a ULP here?

Meat-Worker’s Union?: They are NOT picketing for recognition.  Therefore, they’re not prohibited under §8(b)(7).

ER?: ULP (§8(a)(2)).  He’s negotiating with someone other than the certified / recognized union.



GRIEVANCE ARBITRATION



THE CBA RELATIONSHIP

THE BASICS

Purpose of Arbitration: Once you have a no-strike clause in the CBA, you must have another method of ADR - ARBITRATION.  Also, if there’s a no-strike clause, courts have inferred an arbitration clause (neutral party, mutually acceptable to both parties). 

Magnitude: 98%+ CBAs have a system of arbitration for the resolution of disputes.

General Principle: ARBITRATORS CAN DO WHATEVER THEY WANT!!!!



CULTURE OF LABOR ARBITRATION

Not much law in the area.

Courts v. Arbitration: Courts decide which party is right; Arbitrators try to avoid decisions as much as possible.



EXAMPLES: 

Sports Discipline - Sprewell: Very specific & unique case.  Was the conduct on or off the court?  Did not give much rise to much precedent.

Baseball (1970s): (Most Famous Arb Decision) Owners had a “Lifetime Reserve Clause” (i.e. Gives owner right to renew a player’s K indefinitely @ X salary).  Players argued “renew” means only once.  Not defined in the CBA.  Arbitrator agreed with the players - best interpretation was for a 1 year renewal only.

In Theory: Arbitrator’s decision is of no significance b/c he’s just interpreting what the CBA says.  Parties can change it later on.  It’s only a precedent for the term of that CBA.

In Reality: Changes the potential feelings of EEs & the dynamics of the relationship, i.e. more or less willing to strike & more or less willing to support the union.  After 1975, EEs “tasted the fruit” - fought vigorously to keep the status quo. Union negotiations are only as good as the union’s support.



ARBITRATOR JURISDICTION / PROCEDURE

ERs Prefer: Narrow jurisdiction of arbitrator;  

Unions Prefer: Broad jurisdiction of arbitrator.

Arbitration Procedures:

Spelled out in the CBA;

May say that Rules of evidence N/A - arbitrator has broad discretion over whether he accepts/rejects evidence.

Standard arbitrator must use;

How long does arbitrator get to decide;

When you have to file;

What factors an arbitrator can/can’t consider.

Scope of Arbitrators’ Jurisdiction:

The arbitrator gets to decide whether he has jurisdiction to hear a case (CBA term)!!!  Arbitrator will rarely say that he doesn’t have jurisdiction - (1) human nature (2) Economic incentive (Wants to get paid).  Rare that either party will challenge jurisdiction.

Courts generally defer to the arbitrator’s decsion

Does Arbitrator Have Jurisdiction to Decide Cases NOT Expressly in the CBA?

Not much precedent here.  Arbitrators are free to interpret based on the language of the CBA.  Not much stare decisis relied on.  Strong tendency of arbitrators - no it needs not be express.

Example: (MLB Union - 1994) Players struck.  Umpires clause in CBA - get paid $X for the playoffs/world series.  Umpires argued that whatever $ they would have gotten should go to the union (divide among players).  Situation was NOT expressly in the CBA.  

MLB Argued: No jurisdiction b/c there are no terms of the CBA here.

Arbitrator Ruled: Although he admitted that the CBA was silent, he gave them a % of the $.  Keep both sides happy.

3rd Circuit Affirms: (1) Arbitrators have the jurisdiction authority to decide such a case; (2) After that, he had the right to look at the “pnumbras” - based on these B.S. factors, arbitrator could determine the result.



PERMANENT v. AD HOC ARBITRATORS

Unlike judges, ad hoc are picked up case by case.  Permanent arbitrators review all cases, but can be fired by either ER or union for any dissatisfaction. 

Primary Arbitrator Goal: DON’T GET FIRED!  This affects arbitrators’ views.  Why would you rule completely in X’s favor when Y will fire you afterwards?  

Example: (John Rocker) Arbitrator had to decide whether the CBA allowed the commissioner to discipline player for making off the field private statements.  Arbitrator - wishy-washy result - tried to make both parties happy so he won’t get fired.  Forget about the law - come to a decision that won’t completely piss off either side.

Example: (Scott Davis) Player has a 4 year guaranteed K.  Broke his foot.  Player refused to follow team procedure & go see a team doctor.  Did not show up next season.  Player said the union wasn’t representing him - so he got his own lawyer!  Player pissed off both sides!  Therefore, arbitrator ruled a/g the player b/c both sides hated the guy.

Effect: Legal & Political Process: Political process is probably MORE important.



SELECTING AN ARBITRATOR

Single Arbitrator: Parties agree on 1 arbitrator; or they ask an arbitration organization to give them 10 names - flip coin -scratch name off - repeat until 1 name is left.

3 Panel Arbitrators: Pick 1 arbitrator by the scratch off method & each side gets to pick one.  Therefore, each side gets a bought & sold vote - an advocate.  Usually a 2-1 vote.  If it’s a 3-0 vote, losing side should be shot

Effect: Neutral person gets to decide the case.  The appointed arbitrators act as an adequate.  Makes it a much more formal process, i.e. not nearly as concerned about objecting to the other sides submissions, i.e. speeds up the whole process.



EFFECT OF PAST PRACTICE IN ARBITRATION DECISIONS

RECALL

Section 8(d): Duty to bargain in good faith.  “. . . Provided, that where there is in effect a CBA covering EEs in an industry affecting commerce, the duty to bargain collectively shall also mean that no party to the K shall terminate or modify such K. . . “

Effect: §8(a)(b) violation for ERs; §8(a)(?) violation for union.



PHILLIPS PETRO CO (Arb Decision)

Facts: ER provided cheap electricity to EEs.  Discontinued.  Union changed unilateral act violating CBA.  CBA silent on the issue; ER just gave it gratuitously.  



When an ER Does Something to Change Status Quo there Are 2 Main Questions That Need to Be Addressed:

Is it a violation of the CBA?

Arbitrator decides this question.  Decides whether individual instances of conduct are inconsistent with the CBA.

If no, Is it a Mandatory Subject of Bargaining so that Bargaining to Impasse is Required?

NLRB decides this.  If it is, then there’s a duty to bargain.  ER may do it after impasse.



Issue: (1st Question Addresses) Does stopping the cheap sale of electricity to EEs violate the CBA?

Arbitrator’s Test: Was the term a “long standing practice,” “major condition of employment.” 

Arbitrator’s Hook: There was a reference in the CBA stating that ER can’t take away a “discount.”  Therefore, arbitrator interpreted “discount” as to include providing electricity to EEs.

Compare: Umpires’ Case: (World Series Case) Did the arbitrator have a “hook?”  Probably could have, but he didn’t pretend to be interrogating the agreement.  He just said that there’s nothing here!  Nonetheless, he found that the parties’ intent was that umpires would get something (i.e. 25%);  and the 3rd Circuit Upheld!



Does Arbitrator Have to Rely on Some Language in the Agreement? 

NO CLEAR ANSWER.  IT’S UP TO THE ARBITRATOR!!!!!!

Umpires’ Case: Arbitrator said NO!  Look at party history & his own intuition!

Phillips: Hung his hat on some language.  But even if it was silent, it involved (i.e. by implication, it became a T&C of employment):

Long standing practice; and

Major condition of Employment.



Different Arbitrator Methods & Tests: Arbitrators NOT Bound by Precedent; they just look at the CBA & interpret it as they see it!  LESSON: Makes the selection of the arbitrator an important decision (1) ambiguous tests; (2) Greater flexibility to next arbitrator.

Some arbitrators require express language;

Others say - if it “directly relates to” workplace - implicit in the CBA

Roberts’ Suggestion: Party Intent; what the party’s intent should have been.

Fenwick Airflex: A gratuity is not decisive.

Parking spaces;

Music while you work;

Christmas Turkeys;

Free Coffee



Important Factors to Consider:

Courts almost never overturn arbitrators’ decisions;

Cost/Benefit Analysis:  Arbitrators’ decisions are almost never appealed (i.e. COST of appeal is usually greater than the benefit of getting a reversal; more likely to fire the arbitrator).

Arbitrators NOT Bound by Precedent; they just look at the CBA & interpret it as they see it!  LESSON: Makes the selection of the arbitrator an important decision (1) ambiguous tests; (2) Greater flexibility to next arbitrator.

Some arbitrators use a standard of “good faith & fair dealing.”



What About a Rule Whereby Only Express Terms Were Enforceable By an Arbitrator? (i.e. an “Anti-Past Practices” Clause)

Union: As for the “past practices” clause - (if it’s NOT in the CBA & it’s been a practice for several years - it’s effectively part of the CBA.)

ER: May potentially make unilateral changes.

Usually Don’t Do This: They know that reaching an agreement would be much more difficult.  Not much of a bargaining chip.  Also, the current system encourages trade-offs. . . try to have both sides get more than 50% of what they want.

Result: Create a culture whereby many more claims would have to be settled by arbitration.  Union would have to think of all the good / bad things that ER has done.



EXAMPLES OF ARBITRATOR DECISIONS

EE Showers: Job used to be very dirty.  ER permitted showers at the end of the day.  Work became cleaner.  ER said no more showers (i.e. unilaterally changed a condition of employment).

Option 1: Could go through the “long standing practice” & major condition of employment” analysis.

Majority of Arbitrators: Probably sympathetic to EEs.

Final Word: Arbitrator can do whatever the hell he wants!

EE Search: Precious metals mining - EEs used to be able to leave plant unsearched.  ER now implements a searching policy upon leaving the plant (rising theft).  CBA is silent.

Roberts: Arbitrator will probably balance ER/EE interests - which way does he want to come out?

Distinction: Can’t really have a “long standing practice” of NOT doing something!



IMPLICIT DISCIPLINE TERMS IN THE CBA (Arbitrators Very Fond of Them)

Discipline Terms: (“Just Cause”) Many CBAs allow ER to created & even change workplace rules.  Arbitrators almost universally find that discipline measures that an ER takes should be reviewed under a “JUST CAUSE STANDARD.”  (unless CBA expressly substitutes another standard; however, arbitrator may apply “just cause” standard anyway!!!).

Example: NBA Standard: In the CBA, it’s “arbitrary & capricious” standard.  However, arbitrator used a “just cause” standard anyway!!!!!

Just Cause: Random Standard - Means what the arbitrator wants it to mean.



MALLINCKRODT, LTD. (Discipline & Just Cause)

Facts: EE fired for smoking dope on the job.

Arbitrator: This was excessive!!!!  No just cause!!!!

Rationale: ER never fired anyone before for alcohol on a 1st offense, and alcoholism is a greater danger & problem than drug addiction!!!!  Past practice was progressive discipline.  In addition, EE had a good record and the action did not harm the company.  

But see case below!!!



WALKER MANUFACTURING (Same as Above)

Facts: Same as above.

Arbitrator: ER can fore any EE for any illegal conduct!!!



STEVE HOWE  (YANKEES) (Another Drug Offense)

Facts: On his 8th drug offense (WOW!) commissioner banned him from league.

Arbitrator: NO JUST CAUSE!!!  Commissioner should have known that he was an addict & he should have been drug tested more often!  Give him his job back!



What Standard Should Be Used for Illegal Conduct?

Should ER wait for guilty/ not guilty verdict?  What if EE gets off on a technicality?

IT’S UP TO THE ARBITRATOR!!!!!







SUBCONTRACTING

Allis Chalmers: Arbitrator held that subcontracting out depends on BAD FAITH. It’s not always a violation of bad faith.   Examples of Bad Faith:

Negotiating with union while not telling them that he’s thinking a/b subcontracting out later;

Entering into a subK agreement whereby those workers essentially become the EEs of the ER.

Commingling those EEs with union EEs when they’re working for different wages or working conditions, regularly & continuously w/ EEs of the ER performing the same work;

SubK for the specific purpose of undermining or weakening the union or depriving EEs of employment opportunities.

Roberts: What’s the difference?  ER is trying to save costs!!!  He can’t do this without doing one of these things!  

General Rule: Arbitrators don’t find subk bad faith.



JUDICIAL ENFORCEMENT OF CBAs



FEDERAL ENFORCEMENT OF CBAs

TAFT-HARTLEY SECTION 301:

Generally: (§301(a)) Provides that suits (alleging breaches of CBAs) between an ER & a labor organization representing EEs in an industry affecting commerce, or between 2 such labor organizations, may be brought in any federal district court having jurisdiction over the parties - regardless of diversity of citizenship or federal jurisdiction amount.

EEs May Sue: (Smith v. Evening News Assoc) SC held that individual EEs may sue their ERs under §301 to vindicate “uniquely personal rights” under the K (i.e. special conditions of employment, special rates of pay).

Section 301(b): Unions ,ay be sued in their own right as entities.

Concurrent Jurisdiction With State Courts: Federal Court jurisdiction under §301 is not exclusive.  Rather, state courts have concurrent jurisdiction so that §301 cases may be brought either in state court, or federal court.

Federal Law Applies: State courts that assume jurisdiction must apply federal substantive law to the issues involved (Local 174, Teamsters, Chauffeurs, Warehousemen, & Helpers v. Lucas Flour).  Federal law should be used b/c it will best effectuate the purposes of the Act.

Exception: The statute of limitations is governed by state law.  This is true whether the action is filed in federal court or state court, since there is no federal limitations period applicable to CBAs.

Courts May Also Look to State Law: To the extent not inconsistent with federal law (i.e. the NLRA).

Power of State Courts: State courts have power to enforce a CBA even where the dispute involves an activity that is “arguably protected” under the NLRA, and would otherwise be exempt from state regulation (William E. Arnold Co. v. Carpenters District Council).





JUDICIAL ENFORCEMENT OF AGREEMENTS TO ARBITRATE:

Arbitration Clauses: CBAs normally contain a grievance procedure - usually, a commitment by both parties to submit any grievance or dispute arising under the K to binding arbitration by a 3rd party, and to abide by the decision of the arbitrator.

Exhaustion of Remedies Doctrine: No action will lie to enforce any claim under the CBA by one who has not 1st exhausted his remedies under the K grievance procedure (Rep. Steel v. Maddox).



(C)  LINCOLN MILLS (Court May Order Party to Arbitrate)

Facts:  CBA had a mandatory arbitration clause.  ER terminates EE for egregious conduct.  Union claims that there was no just cause - allege ER violation of CBA.  ER refuses to participate in any arbitration proceedings because he feels that his case is so strong that there’s no way he could lose.  What can the union do?



Held: Where either party has refused to arbitrate as provided in the agreement, and the grievance procedure has been followed, the other party may sue under §301 to & get an injunction to compel arbitration.

Rationale: Enforcement of arbitration clauses is crucial to industrial peace, & specific performance is the most direct & immediate way of assuring enforcement.

Remedy: Lincoln Mills, implicitly holds that §301 authorizes federal courts to fashion a body of substantive law (federal common law) remedies for the enforcement of CBAs.

Rationale: B/c arbitration is essential to achieving the goals of the NLRA & labor law, court may order injunctions to compel arbitration.

Important Effect: Lincoln Mills + §301(a) = an exception to the Norris-LaGuardia prohibition against court injunctions in labor disputes.



JUDICIAL REVIEW OF ARBITRATION AWARDS:                                        

     THE STEELWORKER TRILOGY

(1) United Steelworkers of America v. American Mfg.Co:  (Merits of Claim Irrelevant)

Issue: Should a court ORDER an ER to arbitrate even if his argument was almost certain to win?



Rule: If there’s an arbitration clause in a CBA, all grievances MUST go to arbitration, no matter how frivolous or meritless they may appear to a court. (i.e. merits are irrelevant) 

Rationale: When there’s an arbitration clause, the party that has jurisdiction to settle disputes over meaning of CBA terms is the arbitrator and ONLY the arbitrator.  Whether the moving party is right or wrong is a question of K interpretation for the arbitrator.  NLRB policy, which encourages arbitration of labor disputes, ca be effectuated only if the means chosen by the parties for settlement of their differences under a CBA is given full effect.

Remember: Arbitrator has the jurisdiction to decide his own jurisdiction!!!  Once he determines this, it’s not up to the court to interfere.

Court’s Own Views: It’s not appropriate to relieve the ER of his duty to arbitrate under the CBA simply b/c the court agrees with the ER.





(2) Steelworkers v. Warrior & Gulf Navig. (Express CBA Term Excluding the Issue)

Issue: What if the CBA has an express condition giving the ER sole discretion over a particular issue (i.e. management functions clause), thereby making it NOT subject to arbitration?   Union wants to arbitrate - files §301 claim.  MUST THE ER SUBMIT TO ARBITRATION?



Rule: YES!  The question of whether the arbitrator has jurisdiction to make a substantive ruling is itself an issue that requires interpretation of the CBA.  B/C the answer to the question is in the CBA, the arbitrator is the ONLY one with jurisdiction to determine jurisdiction.  



Illustrative Example: In the NFL CBA, there is a very clear, express provision - commissioner has authority to impose discipline up to X amount for conduct not in the best interest of the game.  There was an express provision: arbitrator has NO AUTHORITY to determine that he has jurisdiction over this issue.  All appeals go to the commissioner.

Union Challenge: 2 players - drug charges.  Commissioner reversed team’s suspension of the players.  Players get 1 year in jail.  Commissioner then imposed a fine on them + community service.  Union claimed “double discipline” (i.e. unusual claim).

Issue: Can the arbitrator even hear the claim when there’s such an EXPRESS CLAUSE?

Held: Arbitrator ALWAYS has authority to decide his own jurisdiction.  This is HIS call - court can’t decide this (only arbitrator can).

Result: Most of the time, he will decide that he doesn’t have jurisdiction.



Result - ERs Hate This Policy B/C It’s So Damn Risky for Them: (Very Unpredictable)

Arbitrators have tremendous jurisdiction - even if there’s an express term - still get to decide jurisdiction;  Can pretty much do whatever they want; 

Courts can’t infuse their own views - must let arbitrator decide jurisdiction & interpret the terms of the CBA;

Courts are very deferential to arbitrators - even more so than appeals courts are to trial courts.



Groves v. Ring Screw Workers (1990s - Shift in Pro-Union Court Views)

Facts: No compulsory arbitration clause in CBA.  Had a grievance procedure - resolution in a committee (i.e. a Compulsory mediation-type system).  If committee could not reach a result, there was no requirement that the parties submit to arbitration (i.e. very rare).  There was alos a no strike clause - until all negotiations failed through the grievance procedure.  Clearly the parties must have anticipated this - result -strike.  Union brought a §301 action to get a judicial determination of whether or not the EE was discharged for cause.

Issue: Does court have §301 jurisdiction to resolve a substantive issue where there’s no arbitration clause?

Held: YES.  Court heard the case even though there was no strike clause & no compulsory arbitration clause.  Court enjoined union from striking & determined whether ER committed a ULP.

Effect: Encourages partied to litigate rather than using economic weapons.  This decision takes away from the strike remedy even though there was a no strike clause & no arbitration clause.

Roberts: If CBA stated expressly that we don’t want courts involved - maybe - there would have been a different result.



MERGERS & ACQUISITIONS

John Wiley (Selling All Stock to Another Corporation)

Facts: Corporation A - ER has CBA with union.  Merges with corporation B (non-union corporation).  B acquires all the shares of A corp.  A does not dissolve.  

Issue: Must ER follow the CBA with the union?

Held: YES.  A is still an entity - union still has a K with ER.  Therefore, must follw the CBA terms. Where the new ER is the surviving corporation in a statutory merger, it is bound as a matter of state corporation law to assume certain obligations of the disappearing entity.  Purchaser must bargain with the union & must honor the grievance & arbitration procedures of the existing K with respect to grievances arising out of the merger.

Arbitrator: Still gets to interpret terms of the CBA.



A Corp Sells All Assets to B Corp; A Dissolves: (Tougher Question)

NOT CLEAR: Probably yes, b/c B has essentially acquired A’s going concern, i.e. all it’s Ks, assets & liabilities.  However, if A pays all creditors & simply sells everything else, the may argue that B assumes NO liability - CBA may e abrogated at this point.

Arbitrator: Probably gets to interpret terms of the CBA.



Bankruptcy Exception: (Bildosco & Bildisco)

If A goes bankrupt, still have a K but bankruptcy judge has superior jurisdiction with respect to financial terms.  

ER Action: ER undergoing reorganization under Chapter 11 could change the existing CBA unilaterally without violating §8(a)(5)(but see below), provided the change is properly sanctioned by the Bankruptcy Court and occurs between the time the ER files under Chapter 11 and the time the Bankruptcy Court formally accepts or rejects the K.  During this period, the K is considered NOT enforceable within the meaning of §8(d).

Unilateral Action No Longer Permitted: After Bildisco, Congress passed amendments - an ER in reorganization may NOT unilaterally reject or revise a CBA.  Instead, ER must present the proposal to the union & attempt in good faith to achieve a modification of the agreement.  The Bankruptcy Court is permitted to approve a rejection of the CBA only after finding that the union has refused to assent to a modification w/o good cause & that the balance of equities clearly favors rejection.



Duty Where Business is Terminated: (Nolde Bros. Inc.)

SO has held that a claim for severance pay raised by EEs after the closing of a plant and termination of the CBA was arbitrable under the arbitration clause of the CBA.



LITTON FINANCIAL PRINTING (Duty to Arbitrate After CBA Expires - Exception to Vastness of Arbitrator’s Jurisdiction) (NOT SURE HOW VAST THIS IS)

Facts: ER laid off 10/42 EEs.  CBA had expired but there were ongoing negotiations.  There was a clause - ER shall consider seniority as the basis of layoffs provided that the “aptitude & ability” of the 2 EEs were the same.  If the junior worker had “Superior A&A”, then a junior worker may get the job over a senior worker.  Does arbitrator get to decide whether ER violated the CBA? Does arbitrator get to decide whether junior worker has “superior A&A”?

Question 1: Does the CBA term (“aptitude & ability”) apply after it expires?

Answer: YES (Katz).  Can’t unilaterally change a T&C of employment until impasse is reached.  Therefore, the term still applies.

Does the Arbitration Still Apply?

Answer: (You’d assume YES - i.e. arbitrator’s jurisdiction itself is interpreted by the arbitrator).  However, NO!!!  The court held that interpreting “super aptitude & ability” is NOT an interpreting of the CBA, but rather a FACTUAL DETERMINATION of whether one EE has superior “A&A” than another EE.

Limited Holding: ER can’t be forced after expiration of the CBA to arbitrate the issue of arbitrateability (i.e. arb’s jurisdiction).  1st time court says this.

Effect/Exception: Litton provides an exception to the clear principle that the arbitrator has unquestioned authority to determine his own jurisdiction. 



(3) Steelworkers v. Enterprise Wheel & Car (Review of an Arbitrator’s Decision) 

General Issue: Once an arbitrator decides that he has jurisdiction, to what extent should his authority / decision be reviewed by courts?

Remember: 1st 2 Steelworkers Cases generally state that once an arbitrator has jurisdiction, courts will NOT interfere unless (1) bankruptcy; (2) Litton.

Question: If arbitrator decides that he has jurisdiction, BY WHAT STANDARD SHOULD COURTS REVIEW THE SUBSEQUENT SUBSTANTIVE DECISION?

Vague Standard: Judicial review is limited to whether the award “DRAWS ITS ESSENCE” from the CBA (i.e. whether the award was within the authority conferred upon the arbitrator by the CBA) or if the arbitrator “reflects his own brand of industrial practice” (i.e. the arbitrator inflicts his own personal views, in lieu of CBA terms & party intent).

Effect: If arbitrator has ANY reason, then the court must leave it alone, unless there’s NO basis for it in the CBA or arbitrator is using it for his own agenda.



SUMMARY OF ARBITRATOR’S POWERS IN DISCIPLINE CASES

Arbitrators can do essentially whatever they want!:

Arbitrators have broad jurisdiction to decide their own jurisdiction;

Can imply implicit just cause standard;

Courts have limited review; give brad deference to arbitrator.



Paperworkers Int’l Union v. Misco: 

Facts: EE was arrested in his home for drugs.  ER investigated - found out that EE had a bag of pot in his car at another time.  ER fired him.  After he was fired, ER found out that EE had been seen smoking pot in the back seat of his car.





Question: Was their JUST CAUSE?

Arbitrator:  Said NO JUST CAUSE.  The drug incident did not affect his employment (i..e happened at home).  The back seat of the car didn’t prove anything.  The bag in the car? - ER found out after he fired EE.  Therefore, it DID not go to just cause in this case.  Arbitrator gave a 10 day suspension.

Appeals Court: Reversed.

Supreme Court: Reversed App Ct.  Can’t overturn arbitrator just b/c you don’t agree with him!  As long as arbitrator has a basis. . . (see Enterprise Wheel & Car) leave the decision alone.



What if Arbitrator’s Opinion Violates Public Policy? (W.R. Grace)

Facts: EE fired for drugs.  Arbitrator ordered reinstatement.

Appeals Court reversed on public policy grounds.

Supreme Court: Held it improper for federal courts to overturn an arbitrator’s award on the basis of vague & general notions of public policy.  To be disregarded, the arbitrator’s interpretation of the K must violate “explicit public policy” that is “well-defined and dominant and ascertained by reference to the laws & legal precedent.”  Absent bad faith or dishonesty, the award is to be honored as long as the arbitrator “is even arguably construing or applying the K & acting within the scope of his authority.”

Effects on Lower Court: Many lower courts have refused to follow Misco.

Example: (2 years later) District court refused to enforce arbitrator’s award on public policy grounds.  Distinguished the case - said federal government has a strong policy against drug use.

FINAL EFFECT: UNCLEAR WHAT THE EXACT STANDARD IS!!!!!



DUTY TO BARGAIN DURING THE CBA 

        TERM

ENFORCEMENT OF A STRIKE CLAUSE

Enjoining a Strike Violating a No-Strike Clause

Importance: If an ER can’t get an injunction against a union, he will be unwilling to enter into a CBA.

SEE OTHER OUTLINE



(B) MODIFYING OR TERMINATING AN EXISTING AGREEMENT

Section 8(d): If the union or ER wishes to terminate or modify a CBA, that party must comply with all of the following steps:

It must notify the other party in writing of this intention (1) 60 days prior to the expiration date of the CBA, or (2) 60 days prior to the time it proposes to terminate or modify if the K contains no expiration date.

It must offer to meet & confer with the other party for the purpose of negotiating a new CBA or a K containing the proposed modifications;

(If neither side gives notice) The terms & conditions of the existing CBA must continue in full force & effect, without resort by any party to strike or lockout, for a period of 60 days after the 1st notice is given or until the expiration date of the K, whichever occurs later.

3 BARGAINING OPTIONS DURING THE TERM OF THE CBA

Term Expressly in the CBA:

Can’t modify or terminate the CBA (§8(d));

Can’t change the terms;

Can’t force the other side into bargain (i.e. no duty to bargain)



CBA Silent on Issue; But Issue Discussed During Bargaining: (2 Different Views)

Implies that the status quo is implicitly part of the bargain.

Rationale: If the parties talked about the issue during negotiation - that infers that they intended the status quo would stay in effect.  Therefore, status quo is implicitly part of the CBA, i.e. same results as if the term was “EXPRESSLY PROVIDED” (apply restrictions above).

Example: If drug testing is not in the CBA, and the ER has never tested before, ER can’t unilaterally start testing.  However, union may agree to talk (try to get something) - but it IS NOT bargaining in the normal sense.  If union refuses to budge, it’s not impasse; therefore, no unilateral changes allowed.

Arbitrators: Virtually always go with this view, i.e. usually find some vague terms that makes the issue implicit in the CBA (i.e. Phillips Petro).

What is “Status Quo”: Not very clear.  Sometimes it’s obvious - i.e. no drug testing.  Other times, it’s difficult - umpires’ case - is the status quo getting paid or not getting paid?

The Status Quo is Not Part of the Bargaining.

If a MSoB: Can’t unilaterally change, but there’s a duty to bargain in good faith if the other side wants to bargain about it.

If Not a MSoB: Unilateral change is OK (i.e. no duty to bargain);

Jacobs Mfg: 2 members of the board took this view.



If CBA is Silent; Parties Never Talked About it (3 Options)

If it goes to arbitration (i.e. dispute over terms) arbitrator can CREATE A NEW TERM of the CBA; Arbitrator infers that the status quo is part of the bargain.

Status quo is NOT part of the agreement;

Neither party obligated by K to maintain the status quo, but the can change it.

If it’s NOT part of the deal, the status quo gets FROZEN - NO DUTY TO BARGAIN, i.e. can’t make the change & can’t force the other side to bargain under §8(d) unless it’s a MSoB - then there’s a duty to bargain.



Jacobs Mfg Co: (“Re-Opener” Clause)

Re-Opener Clause: Must bargain over matters that are ordinarily not subject to mandatory bargaining.  Here, the clause applied only to “wage rates.”  Everything else is frozen under the CA.  Union proposes changes in health & pension plans.  ER REFUSED TO BARGAIN AT ALL - would only bargain about “wage rates.”  Union filed §8(a)(5).  Could also have sued for a breach of the clause.

Health Plan - discussed a lot in negotiations;

Pension - Not discussed at all.









Board Completely Split

2 Votes: ER had duty to bargain over both issues: b/c neither expressly provided in the CBA.  Therefore, they were NOT automatically part of the deal.  Took option (b) above. Therefore the issue was still on the table & b/c they were both MSoB, if one party wants to - other party must bargain (or else ULP).

1 Vote: ER had duty to bargain over only 1: Took view (a) above.  Implied insurance benefits not a part of the CBA.

Health Plan: YES.  Talked about it at length; CBS silent; Imply that status quo is part of the CBA;

Pension Plan: NO.  Never talked about.  Can’t assume this is what they wanted.

2 Votes: Terms are frozen: Took View (c) above.  §8(d) neither party shall terminate or modify. . .once you have a CBA . . .terms are frozen - anything not mentioned is locked out.  If there were no Re-Opener clause - then ER would have NO duty to bargain over anything NOT in the CBA.  A R-O Clause obligates then to bargain.



Can the Union Strike if ER refuses to bargain during the CBA term?

Yes, unless you have a no-strike clause that covers the situation.  If the clause is N/A or unclear to the situation and the union strikes - what can ER do?

Buffalo Forge: This is an arbitration issue.  What does the strike term mean?  Therefore, no injunction may be issued.  Court needs an interpretation from the arbitrator first (a/b the strike clause).

ER Should: Be express in the CBA - Strike clause that covers all situations.



Can the Union Picket?

Yes.  §8(b)(7) - only prohibits recognitional picketing.  Any other picketing is OK unless no picketing clause in CBA.



(F) Can Union Waive it’s right to force the ER to bargain?

Johnson Bateman: ER had a management functions clause - i.e. complete & unilateral control or discretion over discipline.  If union does not like the way ER handled the control under the clause - does ER have to bargain?  i.e. can union waive rights to force bargaining?

Waivers are valid - but before waiver is effective, the waiver must be “CLEAR AND UNMISTAKEABLE”.

Here, the management functions clause is NOT a “C&U” waiver of the ability to force the ER to bargain.

Can’t just have a generic waiver clause that may not may not apply (i.e. mgt functions clause).
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