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PROPERTY OUTLINE

I. Five essential questions about Property

a. How was the claimed property interest created?

b. How can it be transferred (or lost)?

c. What “bundle of rights” can the owner claim?

d. What part of the bundle of rights can the government take or regulate?

e. What are the pragmatic consequences of the property interest?

II. Intellectual Property
a. Patents: protects inventions

i. Article 1 sec. 8 - Requirements of a patent – 

1. Novelty: invention must be new; different from the existing art

2. Utility: it must do something useful for society

3. Nonobviousness: two tests - 

a. Subjective - it must not have been obvious to a person of “ordinary skill in the art” at the time the invention was made

b. Objective - has it filled a need in the market place?

4. Constitutional – must promote “progress”

ii. Must apply for a patent

1. require a government patent (Expensive)

2. Give the right to exclude others and ban reverse engineering 

iii. Claims - All that is covered by the patent are the claims made in the application

1. Want the broadest claims possible 

iv. Factors considered when determining obviousness:

1. expert doubts

2. unexpected results

3. longstanding need

4. commercial success

5. Have to prove that others would not have thought of it: “ordinary skill in the art” approach

v. Infringement of a patent:

1. The Claims control the patent: they are the heart of the patent

2. Definition: If one makes, uses, offers to sell, or imports a patentable product in the US

3. Willful infringement: requires that the infringer be aware of the patent that is being infringed

4. Literal Infringement – when an infringer does something that directly violates one of the patent’s claim

5. Doctrine of Equivalents – occurs when the infringer makes only an “insubstantial change” so that an element described in the patent claim is replaced by an equivalent 

a. Expands the scope of the patent

6. Doctrine of Prosecution History Estoppell – Restricts the patent claim; when a patent holder has had to narrow his patent to attain the patent he can not then claim infringement on the claims that he has surrendered
b. Copyrights: protect expressions

i. Article 1 sec. 8 - Copyright Act
1. Originality – work must be original to be protected by a copyright

2. Copyright is not created it is automatically with the creation of the work

3. Have to register the copyright before you can enforce it

a. Original works with minimal creativity;

b. Of authorship;

c. Fixed in tangible medium;

d. Communicable;

e. Not an idea, process…or discovery;

4. Infringement: it must be proved that the infringer had access to the copyrighted work and copied it 

a. Substantial Similarity – circumstantial evidence proving infringement where it is improbable that independent creation would be likely

c. Trademarks: words and symbols that indicate the source of a product or service.  Similar marks that would confuse are prohibited

i. Lanham Act

1. Device;

2. Used;

3. In commerce;

4. To ID, distinguish, & indicate source of goods and services

ii. Registration not required; required to enforce

iii. Functionality Doctrine: Functionality Doctrine – does the mark have something to do with the functionality of the product (think pink insulation) – can not be used as trademark
iv. Secondary Meaning – another meaning (aside from the color) that indicates the source of the product – mind of public identify the source 
1. “secondary meaning” is not necessary if the mark or trade dress is inherently distinctive

v. Spectrum of trademarks
1. Generic (i.e. beer) – not registrarable as trademarks
2. descriptive (i.e. lite) – have to have secondary meaning 
3. Last three are inherently distinctive
4. suggestive (i.e. Fast Flash Computers)
5. arbitrary (i.e. Apple Computers)
6. Fanciful (i.e. Exxon)
vi. Infringement: occurs when there is a likelihood that a potential consumer would be confused about the source

1. Test – 

a. Is there a symbol?

b. Does it have “secondary meaning”?

c. Is there a functionality problem?

d. If the item passes this test and there is a “likelihood of confusion” then there may be liability for trademark infringement…

d. Trade Dress: the overall appearance of a product, overall “feel”
i. Trademark not required; registration not required; unfair competition to copy trade dress
ii. Can be protected if – 
1. it is inherently distinctive 
2. has acquired distinctiveness through secondary meaning
e. Trade Secret - UTSA
i. Definition:
1. Information;
2. Including a formula, pattern, compilation, program, device, method, technique, or process; 
3. Which derives independent economic value;
4. From not being well known by others;
5. Has reasonable efforts to maintain secrecy
ii. Can include things that are not patentable (i.e. distribution lists)
iii. Misappropriation of trade secrets:
1. improper acquisition (i.e. theft, bribery) 
2. disclosure: without consent and knew or had reason to know that the secret was acquired under circumstances giving rise to a duty to maintain its secrecy 
3. use
iv. Does not protect against reverse engineering – looking at the product and derives the secret by working backwards
III. Real Property
a. Six Elements of Property Transfer Agreements

i. The Parties - Do we have everyone we need?, Can the parties perform their duties?, Are they financially responsible if they fail to perform?

ii. Preconditions to Obligations - Everything one party has to do before the other is obligated to perform

iii. Obligations of the other party - Specific enough to be enforceable?, Any ambiguity to performance?, Does the other party think that his obligations are different from the terms in the contract?

iv. The Client’s Obligations - Want to make sure client knows exactly what he is supposed to do, Are they specific or vague?

v. Breach and Remedies - What happens in the event of a breach?, When does a breach occur?

vi. Termination - When are the obligations of the parties over?, What happens when the contract ends? (i.e. warranties), Who has the rights when the K is over?

b. Characteristics of Bad Agreements

i. Provisions give plenty to other party, nothing to you and your client

ii. Ambiguity in important matters

iii. Lacks desirable flexibility 

c. Creation of Real Property Interests

i. Gift

1. inter vivos gift – Of or relating to property conveyed not by will or in contemplation of an imminent death, but during the conveyor's lifetime.  
a. donative intent on the part of the donor to make a gift

b. there must be a delivery or transfer of the subject matter of the gift

c. there must be an acceptance of the gift by the donee

2. Have to prove by “clear and convincing evidence”

3. Presumption of elements – in some instances there is a presumption of one or more elements (i.e. b/t spouses)

4. Purpose of Elements – to ensure that the gift was valid and that that the gifter actually intended to give the gift 
a. Devise – a gift of land

b. Bequest – a gift of money/ personal property 
ii. Title Purchase/ Transfer (Agreement)
1. Equitable title – transfers to buyer who will own real title, legal K goes to buyer at execution of deed

a. Obj Standard - if there are no reasonable objections to the title, or if the title were such that a reasonable person should be satisfied with it, the purchaser is found to be satisfied with it. 

iii. Adverse Possession - Transfer of interests in land without the consent of the prior owner and even in spite of the dissent of such owner. A forced sale.
1. Requirements:

a. possession be actual, open, visible, exclusive
b. nonpermissive or hostile 
c. for a continuous period of time (i.e. 20 years)

2. Nonpermissive: without permission from record owner, regardless of intent
3. Some JDs have permissive presumption among close family
4. Notice must be actual or constructive  - don’t want to take away title when the owner may not be aware of the possession

5. Tacking - Successive possession by different people to meet the requirements of the SOL
IV. Multiple Ownerships in real property 
a. Fee Simple Absolute: “To Grantee and His/Her/Its heirs” - Only holder of all of the bundle of rights in the property

i. Highest form of property ownership in common law and statute

ii. Heirs get nothing from the transaction

b. Life Estate: “To grantee for Life” – grantee receives the property until death

i. Life tenant - If interest is sold then the buyer has the interest until the original life tenant dies

ii. Remainder – remainderman would possess the land FSA but not until the original life tenant dies

c. Tenancy in Common: “to x and y and their heirs” – both parties own undivided interests in the fee

i. Creates a co-tenancy FSA

ii. No Survivorship

iii. Can convey to another party – put only your slice
iv. Presumption of tenancy in common if there is ambiguity

v. Each tenant has the right to enter, to avoid exclusion from, and to use the property; but none is permitted to commit waste
vi. Good Faith – must try and make it profitable when using the land for purposes such as renting it out

vii. Useful when conveying something that is hard to divide

viii. Should avoid tenancy in common if:

1. there are several cotenants or;

2. the client does not know the other cotenants extremely well and fully trust them

ix. Partition of Property: If no agreement about the sale or division court will decide what is to be done with the property

1. partition – dividing up the property

2. forced sale – when the property can not be divided

d. Joint Tenancy with Right of Survivorship: “as joint tenant with right of survivorship and not tenets in common” - the joint tenants own the fee in undivided interests during their lifetime, but upon death of one, the survivor owns the entire fee. 

i. Survivorship

ii. Some states have abolished this or created statutory forms

iii. Four Unities—all must be gotten at the same exact time

1. Time—interest of joint tenants must vest at same time.

2. Title—all joint tenants must acquire title through same instrument or adverse possession.

3. Interest—All must have equal, undivided share and identical interests measured by duration.

4. Possession—Each must have a right to possession of the whole.

iv. Severance – transforms it into a tenancy in common by extinguishing the right of survivorship

1. Ways to severe –

a. Executing and delivering a deed to a third person

b. Executing a deed to him or herself

c. Executing a written declaration of severance or;

d. Executing any other written instrument evidencing an intent to sever

2. Exceptions to severance

a. the severance must be recorded before the joint tenant dies

b. contradicts another written agreement bt the joint tenants

e. Tenancy in the Entirety
i. Analogous to joint tenancy – has survivorship

ii. Requires the four unities PLUS unity of marriage. 
iii. Exists in less than half the states

iv. Only b/t a husband and wife

v. Nonseverable – except for divorce

vi. After divorce becomes a tenancy in common

f. Security Interest: right to look to identifiable property of the debtor as a means of repayment of a debt

i. Attaches to the property

ii. Lien or mortgage: putting property up for collateral for a loan and then if you do not repay then the mortgage holder would be able to foreclose on the property

iii. Can be sold in the event that the debt is unpaid

g. Marital Property – common law and community property system

i. Common law principles:

1. Old View: Coverture - converted the wife into a dependant, unable to contract or own property 

2. Current View: Equitable Distribution – which empowered divorce courts to divide marital property in an “equitable” manner

3. Legislations: Uniform Dissolution of Marriage Act – equitable splitting of marital assets

4. Definition of marital property (varies state to state):

a. All property owned by either spouse, whenever and however acquired

b. Only property acquired during the marriage

c. Only property acquired from income earned during the marriage

ii. Community Property System: community property is divisible upon divorce

1. Separate property – involves some property that is separate from the community property (i.e. property attained by gift)

a. Had title before marriage

b. Varies from state to state

2. Community property – includes most kinds of property that the spouses might amass during their marriage

3. Commingled property – property that cannot be identified as separate or community, it is all presumed to be community

a. Traced – spouse who claims it is separate property can show that it has retained its separate character by showing where it came from and showing that it has remained intact

b. Reimbursement – if community property is used to enhance the value of separate property the non owning spouse may be reimbursed for the community property used

4. Homestead – one spouse may be allowed to stay in the home especially when there are children involved

5. Professional Degrees – problems calling property

a. It is hard to determine their worth – could use an expert to calculate

b. Involuntary servitude – courts do not usually like to hold the labor of a person as property

iii. Valuation of Property

1. Earnings based Methods: thing being valued as a predictable source of future income

a. Capitalization of Earnings – projecting a future income stream and then discounting it to the present value

b. Multiple of Earnings – same as capitalization but uses a fixed multiple

2. Market Based Methods: look at the price a willing buyer would pay a willing seller

a. Market Value as Determined by Comparables – looks at comparative sales and determines the market value of the asset by that comparison

3. Cost Based Methods: look to the costs of the good

a. Historical Cost or Book Value – look at how much everything that went into its creation cost

b. Replacement Cost
V. Common Law Estates: Possessory and Future Interests

a. Remember – When you have a possessory interest have to have some form of future estate – have to account for the entire fee
i. Interest – an aggregate of “rights, privledges, powers and immunities in some person, the exclusive enjoyment of which constitutes that person owner or part owner of a particular property asset”
ii. Words of Limitation – words that convey nothing (i.e. heirs), show type of conveyance
iii. Words of purchase – words that gets the interest (i.e. grantee)
b. Future Interests – a present interest which does not entitle the holder to present possession 
i. Remainder – after a life estate - two types
1. Vested – a remainder that is not contingent, know who the future grantees are  – legal certainty 
a. indefeasible/ true – can not be taken away by events 
b. Subject to Open – given to class, such as children, the class is open and the children now may have to share with future children 
c. Subject to divestment – meaning that it can be taken away in whole or part (subject to a condition subsequent)
2. Contingent – one that is uncertain because it either 1) subject to a condition precedent that may or may not occur OR 2) it is not owned by any person who can now be identified 
3. Cannons of Construction – presumption that the remainder is vested rather than contingent (marketability of the land)
4. Tax and Probation considerations drives much of the logic behind future interests in property 
5. When the interest has to go through ones estate then the government will tax it 
ii. Reversion – remaining property reverts to the grantor after the life estate
1. Does not have to be express - Have to account for total time of the land and have to ask whether there is going to be time after the life estate and the remainder
2. Always goes back to the “grantor”, even if he is not alive
3. An interest in the land now, BUT right to possession is in the future – can be taxed on it now, can sell it 
iii. Executory Interests (Not on the exam)– a future interest in a grantee that is not a remainder
1. Causes premature termination OR postpones the possession of an interest
2. Shifting – divests the estate of a previous grantee, usually a remainder
3. Springing – one that is preceeded by an inevitable gap in ownership, so that it “springs” forward in time
c. Rule against Restraints on Alienation – any condition in a will or deed that attempts to restrain the power of alienating the legal title to the fee is invalid

i. i.e. leave a fee to children but say that they can not sell it

d. Rule against Perpetuities – No interest is valid unless it must vest, if at all, within the lives in being plus twenty-one years
i. How to approach the Rule of Perpetuities: 
1. Interests to which rule applies? 

a. interests that you can not know or fix in the present

2. When does the perpetuities period begin?

a. When the instrument takes effect – either inter vivos transfer or with a will 

3. Who are the measuring lives?

a. Determine from the instrument

4. What has to happen for the last interest to vest?

a. Determine from the instrument (i.e. grandchildren born)

5. Any circumstance where perpetuity could be violated?

ii. Policy – limits the reach of the hand from the grave to increase marketability and economic use of the land

iii. Many JDs have statutorily changed the rule – Due to injustices created by rule 

1. Perpetuities Savings Clause – include where you think there may be a violation that says that the day before the perp. everything vests 

a. Frustrates intention of the testator

b. Have to put express language that RAP that would invalidate interest that “at the time of the last valid interest preceding the stated interest shall vest one day before the perp period ends”

2. Wait and See Approach (FL) – wait and see if the RAP is violated. Only violated if it does not vest in fact. 

a. Effects marketability because it gives more deference to the intent of the grantor

3. Reformation – instrument that violates RAP have to reform it so that it causes all interests to vest lawfully closest to the grantors intention

4. Combination – wait and see and then reform the interest 

a. Maximize grantors intention – frustrates marketability

VI. Real Estate Transactions

a. Use of a Broker

i. Role: advertise, search, and network to find suitable sales and purchases for their clients

ii. Brokerage Agreement – a written agreement b/t broker and seller defines the terms of the relationship

1. Exclusive agency – broker is due commission even if someone else eventually procures the sale

2. “ready, willing, and able buyer” – broker is due commission even if there is no sale and no closing

3. duration – normally 6months to 1yr and often with an option for extension

a. Sales after term - broker will likely get commission if he can prove that he was the procuring cause

4. Limited Liability – put many provisions in the K to limit broker liability

iii. Brokers Liability – different theories

1. Broker ( wants liability to be based on the K
2. Buyer ( wants to rely on broker and hold him liable 

3. Three theories of liability:

a. no liability for mistaken misrepresentations

b. hold broker liable for negligent misrepresentations

c. strict liability on brokers for any misrepresentations

4. Ways to limit liability

a. disclaimers 

b. Less info to buyers

c. Require clients to fill out detailed condition addenda

b. Negotiation for K to purchase
i. Letters of Intent/ understanding 

1. Enforceability – usually, depends on JD, specificity of the letter, whether all imp. Terms present 
2. Manner of good business technique and shows the seriousness of the parties

ii. Status Letter – memorializing the details of the transaction that have been resolved so they will not be forgotten

1. Part A – terms that have been negotiated but not decided on; a memoralization

2. Part B – a K agreeing the negotiations in A are not a K
a. Can make an enforceable

i. Leave out part B and make it specific enough

ii. “we have agreed on all the memorialized terms”
iii. call it a K
iii. Negotiation Techniques
1. Firm and Fair offer – refusal to bargain

2. “The” Negotiation Technique – 

a. unreasonable offer

b. concealment of settlement point
c.  Statute of Frauds

i. Def – a law requiring that certain kinds of agreements be expressed in writing

ii. Policy – some contracts are too vulnerable to mistake or fraud to be proved by oral evidence alone

iii. Examples – agreements for the sale of land, agreements of large value

iv. States vary on when a document is sufficient to satisfy the SOF

1. Meyer v. Kesterson – Rule - “with a reasonable certainty to apply only to one specific, identifiable, piece of property”

a. Can look to extrinsic evidence to determine where the property is 
b. If a reasonable surveyor could determine the property

2. Gagne v. Stevens – Rule - “describe the land sufficiently by itself, unaided by unwritten evidence”
d. Conditions/ Preconditions

i. Inspections

1. Agreements are usually reached before inspections are done bc they are costly to the buyer

2. Examples – structural, electrical, termite, radiation

3. Condition Precedent – either a condition which must be satisfied before an agreement becomes a binding contract or a condition which must be fulfilled before the duty to perform an already existing contract arises

ii. Financing

iii. Tile - obligation to purchase Is expressly made subject to satisfactory title

1. Can be expressed in various ways

a. “satisfactory to the buyer”

b. “usual and customary encumbrances or restrictions”

c. “permitted encumbrances”

iv. Free Look Concern – an agreement that ties up the property so that it cannot be sold to anyone else but the buyer has no obligation to buy

a. Can explicitly add as an option to a contract

v. Options - An agreement that allows one party, usually the buyer, to decide within a specified time period whether to complete the transaction
1. Is a separate agreement b/t the parties

2. Usually requires some form of payment to constitute consideration

3. Should indicate whether and how the term can be extended and exercised

4. Contain a full agreement that does not require further negotiations

5. Option to purchase – a unilateral contract and its transition into a contract to purchases can be effected only be an unqualified unconditional acceptance in accordance with the terms and time specified

e. Escrow Arrangements: buyer and seller may opt to but the earnest money in the hands of a neutral third party to protect their interests in the money – stakeholder is the escrowee

i. Either the closing lawyer or the title insurer is the escrowee

ii. Usually do not want to be an escrowee – representing two adversarial parties

1. Want a specific contract ( to limit liability

iii. Escrowee can be held personally liable if he negligently gives money to one party

iv. Purposes of earnest money

1. assure the other party of the earnestness of the party who has yet to perform

2. create a fund in escrow from which damages for nonperformance are to be paid

3. amount to paid as liquidated damages

f. Provisions of a typical Real Estate Agreement

1. Parties – have to make sure that the buyer has ability to purchase and that the seller has the ability to sell

2. Property – have to make sure that the property is described accurately – bona fide legal description

a. An address might not be enough – it could be ambiguous

b. If it is not listed then there may be an issue with the SOF

3. Price – listed as an amount down and the amount to be paid

4. Financing – addenda will include the interest rate, terms of payment. 

a. This is a precondition to the contract. Purchaser wants to be able to terminate if unable to attain financing

b. Buyer could put unrealistically low interest rate to get a free look

c. Seller wants to be sure that the loan is going to be feasible for the buyer

5. Earnest Money – often a supply of liquidated damages and show earnestness and possibly an ability to pay

a. Purchaser wants the smallest amount possible

b. Buyer wants highest amount possible

6. Title Policy/ Survey – a purchaser will want to know any encumbrances on the property and the seller will most likely have to disclose them

a. Buyer has a certain amount of time to object to title then he may waive his right to void the contract. If he does object then the seller has time to cure

b. Survey – would give the actual boundary of the land and the property lines

7. Condition, Inspection – seller has to make disclosure in addition to inspection. It serves as double protection to the buyer  who may not know of latent defects in the property

8. Brokers Fees – separate agreement with Broker

9. Closing – want nothing to happen but the signing

10. Possession – usually delivered at the time of closing

a. Sometimes the seller holds over or buyer moves in sooner – should be a lease in this situation to describe liability during the interim 

11. Special Provisions – room to add any additional provisions

12. Settlement Expenses – whether buyer or seller pays for the expense

13. Proration – adjust certain yearly costs over the amount of year that is occupied by new buyer

14. Casualty Loss – CL – the risk of fire is on the buyer even though seller remains in control of property – this is not always followed anymore and under this contract seller is responsible

15. Default and Remedies – what happens when seller doesn’t convey property? When buyer doesn’t pay?

16. Mediation – assisted negotiation

17. Attorney’s Fees
18. Escrow – escrowee wants instructions carefully written to avoid liability

19. Representations and Warranties – survive the closing and buyer can terminate if they are not true

20. Notice – customary to had a set address that will comply with notice requirement

21. Merger Clause – to attest that this writing is to be the final, integrated writing. Trying to avoid any intrinsic evidence to be excluded under Parole Evidence Rule

22. Option – provision allowing to turn the agreement into an option

ii. Will reflect the competing objectives of – 

1. ensuring expected benefits

2. reducing risk by shifting it

3. reducing their own obligations 

4. increasing the obligations imposed on their counterparts

5. reaching an agreement

iii. Buyer looks for a three time protection

1. in the property transfer agreement

2. pendency of the contract

3. reaffirmation and updating of the assurances at closing

g. Parole Evidence Rule and Merger Clauses

i. Parole Evidence – a common law doctrine that excludes the use of prior communications to contradict the written document

1. Policy – for people to know their liability and obligations

2. If ambiguous can be supplemented with extrinsic evidence

ii. Merger Clause – provides that the written agreement sets out the “entire agreement” of the parties

h. Extra-Contractual Liability

i. Fraud – common law and statutory

1. Common Law

a. affirmative misrepresentation;

b. awareness of falsity;

c. intent to deceive;

d. reliance by the damaged party

2. 27.01 TX Business and Commerce Code (statutory fraud)

a. false representation and;

b. the false representation is relied upon
c. Do not have to have intent to fraud

ii. Innocent Misrep – accidental but may impose strict liability

iii. Nondisclosure/ Silence

1. other side knew something but did not tell you ( a claim in some jurisdictions

2. Other party knew something materially imp, but unlikely to be discover by prudent buyer and didn’t tell

3. Can not defend by saying “no one asked me”
4. TX provision – if you know about something and don’t disclose and know that it is important to the transaction then you are guilty of fraud

iv. Negligent Misrepresentation, Warranty, and Consumer Claims

1. If the reasonable person would have known of the defect then the seller must disclose to the potential buyer

v. Consumer Legislation 

1. Most states have consumer protection legislation ( varies from state to state (TX: DTPA)

2. DTPA – broad range of claims to protect consumers 

vi. Warranty – breached promises of quality or condition 
vii. Strict Liability – may be imposed (i.e. hazardous substances)
VII. Real Estate Transactions: Financing and Conveying Documents
a. Federal Sponsored Loans

i. Fannie Mae – created to encourage the development of a nationwide market in credit for residential purchases

1. stimulate investment

2. create uniform documents and practices

3. serve as conduits for public guarantees

4. establish a nationwide market in lending for residential properties

ii. There are like private  stock companies bc they issue securities, but they are government sponsored in the sense that they enjoy special benefits

1. exemption from state and local taxes

2. exempt from SEC registration requirements and levies 

3. Access to the Federal Reserve Systems electronic funds transfer system

iii. Uniform Covenant – consists of terms that originated with an organization like Fannie Mae and are uniform nationwide

iv. Non Uniform Covenant – are state specific

b. Secondary Mortgage Market

i. Originators – private businesses that solicit customers, document loans and then sell the loans to others including organizations like Fannie Mae

c. Interest Rates

i. Fixed – stays the same for the life of the mortgage

ii. Adjustable – may be tied to some fluctuating market interest rate, i.e. the T-bill rate

iii. Graduated Payment – provides for gradually increased payments

iv. Credit Quartet – four features of a loan

1. Interest Rate - Fixed v. Variable

2. Term or Duration of Payment - Range from a few to thirty years

3. Amortization - Balloon payments – a fifteen year loan amoritized over thirty years ( after 15yrs the borrower owes the remainder

4. Amount of the purchase that is borrowed

d. The players

i. Buyer – buyer gives a promissory note to the lender and then receives the property from the seller

ii. Seller – the seller receives funds from the lender and gives the property to the buyer

iii. Lender – the lender gives the money to the seller and then takes the promissory note from the buyer 

VIII. The Core Documents

a. Promissory Note – the buyer-borrower’s promise to pay the lender for the loan on specified dates

i. Contains
1. Credit Quartet

2. Provisions for early and late payments

3. Must be signed (UCC requirement)

4. Acceleration of Note – after default means of making the note entirely due

ii. Deficiency – the amount remaining once foreclosure has taken place and the sale did not make enough to cover the debt

1. deficiency statute - legal limits on recovery, In case foreclosure amount is bigger then what is owed statute limits recovery on what is owed

iii. If you resale the property 

1. Assumption – when one party assumes the indebtedness of the seller

2. Subject to mortgage
iv. caps on interest rates – determine how high/low the rate can go and the limits on changes to the rate 
v. Right to Prepay – some promissory notes allow one to pay more if they are able; compared with some that charge a penalty for paying before it is due

vi. Possession of the note establishes (prima facia evidence) ownership of the note
vii. Holder in Due Course Doctrine – protects affiliates of financial institutions and also protects the secondary mortgage market

1. If note has been transferred defenses can not be used due to holder in due course doctrine – protected by special status

2. This is the only way to create markets for promissory notes

3. Requirements – UCC § 3-302 that the holder took the instrument for 

a. Value

b. In good faith without notice of defects

i. Without notice that the instrument is overdue or has been dishonored or that there is n uncured default

c. Negotiable Instrument – UCC § 3-104

i. Signature by the marker or drawer

ii. An unconditional promise to pay a sum certain (one promise)

iii. A definite time for payment

iv. Provision for payment (who to pay)

b. Deed – instrument by which title legally is transferred from the seller to the buyer and it contains promises by the seller

i. Both the contract and the conveyance

ii. Describes the type of ownership (i.e. FSA)
iii. Important Deed components – 

1. granting clause – conveys the property and identifies the grantee and grantor

2. property description – identifies the land conveyed; either in plat reference or metes and bounds

3. grantee clause

4. habendum – defines what the status of the property is going to be, i.e. fee simple absolute

5. warranty

6. clauses imposing limits on the estate conveyed

7. acknowledgement – sworn statement made before a person who takes oaths that the conveyance is genuine

iv. Deed Descriptions

1. Plat descriptions – master plat map that has been recorded and can refer to that to see where the property lines are 

2. Metes and Bounds – involves monuments and calls which consist of direction and distance; similar to those that a surveyor would follow

3. Everything has to trace to markers and words – which can be ambiguous, (i.e. go in this direction 30 yards more or less)

4. When ambiguity – use rules of construction – may point in different directions 

a. If Conflict ( prefer the definite and ascertained

v. The Deed Warranty

1. General Warranty – grantor warrants the property against claims from grantee and any other parties that may have an interest in the property; against the whole world

a. Covenants Implied:

i. Seisin/ rightful ownership – assures grantee that grantor lawfully seized and has the power to convey an estate of the quality and quantity which he professes to convey

ii. Covenant against encumbrances – covenanting that there are no encumbrances on the property
iii. Covenant of quiet enjoyment – grantor states that he will defend title granted by the terms of the deed against persons who may lawfully claim the same

2. Special/Limited Warranty – grantee receives a warrant only for claims that were created by the grantor; only defects by or under the grantor

3. Quit-Claim Warranty – does not warrant anything

4. Conveyance without warranty – can get conveyance from someone who does not own the property to get color of title

vi. Straight Mortgage v. Deed of Trust

1. Deed is a financing document – title to mortgage depends on the deed

2. Lender usually approves the deed 

3. Straight – explicit conveyance to the lender

a. used mainly in states east of the Mississippi;

b. provides security for the promissory note and that the lender may bring a suit for foreclosure upon breach

c. Judicially forclosurable 

4. Deed of Trust – conveys the property from the buyer to a trustee for the benefit of the lender

a. Trustee is not a trustee – no fiduciary duties to the borrowers: duties prescribed by law – notice, selling the property as a reasonable auctioneer

b. Private Foreclosure - Gives the power of a private sale without any court action

c. Can be a legal claim for “wrongful foreclosure” or for an injunction

c. Security Interest

i. Straight Mortgage – gives the lender the right to bring an action in court to foreclose the mortgage upon default

ii. Deed of Trust – conveys the property “in trust” to a trustee who acts for the benefit of the lender

1. Often avoids the cost and delay of litigation 
iii. Assumption mortgage – purchaser assumes the mortgage and obligation to pay and is personally liable on the mortgage

iv. “Subject to” mortgage – the property is subject to the mortgage but the new purchaser is not personally liable for payment of the mortgage. Purchaser can lose the house for non payment of the mortgage though

v. Deed of trust to assure assumption – securing the assumption – if the new purchasers do not pay then they are liable for the mortgage. Have to have this so original owner will no longer be liable

d. Mortgage Foreclosure

i. First Tuesday of the month at courthouse – statutory requirements

ii. Steps in Foreclosure

1. Notice of default and Cure – Notice of acceleration

2. Appointment of substitute trustee

3. Request to Act

4. Notice of Sale

5. Affidavit of notice and posting – saying that what is in the writing are true

a. (orally) conduct the sale – various sub steps

b. first Tuesday of the month – when foreclosure sales take place

c. Make sure that the client is there and what they are expected to do

6. Auctioneer reads everything out-loud – note and deed of trust

7. Bidding takes place

8. Substitute trustee’s deed – deeding the property to the buyer at the foreclosure sale

iii. Foreclosure Sale may be set aside if – 

1. Grossly inadequate price

2. Sale is not conducted in the manner of a reasonable auctioneer
iv. Equity of Redemption – period of time during which the borrower can redeem the property by paying all amounts due: the total accelerated loan principal, interest, and costs
1. Contrasts with the common law theory of exact compliance
2. lenders do not like this, delays the right to foreclose

3. Gravel Falls - Some JD hold that the right to redemption ends when the “gravel falls” – when the auction results in sale
4. Roughly half the states provide for a “statutory” equity of redemption that survives after the sale for varying periods, i.e. 180 days
5. Clogging Doctrine – a prohibition on the lender’s erection of artificial barriers, or “clogging” the equity of redemption
a. This does not apply if the right is relinquished by a “subsequent agreement upon further consideration”
v. Wrongful Foreclosure – foreclosure in the absence of default
1. liability arises without the intent of the foreclosing party – form of SL

2. Honest mistake is not a defense – would increase litigation and worry subsequent buyers

e. Liens that arise as operation of law
i. Vendor’s Lien - Sell something to someone on credit – then there is a lien to the seller for the purchase price

1. rises automatically in favor of the person who has paid the purchase price for the item to which the security interest attaches

2. Does not provide for private foreclosure ( requires judicial action

3. Express Provision – should put in the deed so that it is recordable – if not recorded will disappear when the property is sold

ii. Resulting Trust – true trust. Arises by operation of law when title is conveyed to one person (who has to pay real purchaser back) but the purchase price or a portion is paid by another

1. Dad buys property for daughter who must pay  him back for purchase price 

iii. Construction Lien - when a general contractor does not pay the sub for work or materials in most JD the sub can place a lien on the property – creating an encumbrance on the property

1. Most States allow these

2. Arise by operation of law

3. Retainage – homeowner pays the general a portion and then pay the remainder when the general has paid the sub-contractor

IX. Real Estate Transactions: Title Assurance
a. Title Requirements in Purchase Agreements – who owns the fee?
i. Record Title – is the persons shown as the owner in the public records
ii. Good Title – if the title can be defended against anyone who might claim it through litigation; usually record holder has good title
1. want something better though
iii. Marketable Title – a title that is not only good in the sense of being defensible, but about which there is no reasonable doubt
1. would pass without objection in the trade
2. This title is better than a good title
3. if you have marketable title then you automatically have good title
iv. Insurable Title – a title that a reasonable insurer would insure at a competitive rate
1. contractual obligation of seller to furnish title insurance
v. TX custom – good and indefeasible plus insurance
vi. Exceptions to Title Requirements
1. Permitted Encumbrances – property transfer agreement usually allows for some encumbrances – i.e. utility easements
2. Usual and Customary Exceptions 
3. buyers satisfaction
b. Title Insurance – many property transfer agreements require the seller to purchase a buyers policy of the title insurance. Protects buyer in 3 ways – 
i. prevents transaction unless the insurance can be obtained
ii. means that an entity (the insurer) has examined the title and found it free of substantial defects
iii. insurance itself provides some protection
c. Public Recording Acts
i. Reliance on the Public Record – the system has two important features
1. the examiners ability to trace record title from  the recorded documents
2. the provisions in the State’s recording act that cut off most of the claimants that do not record
ii. Three types of Recording Acts – 
1. Pure Race – awards the property to whichever one records first; very few states have this type of statute
a. Encourages fraud – sharp practices
b. Policy – provide certainty in real estate transactions, reliance on records
2. Pure Notice – BFP without notice gets title, regardless of who recorded first
a. Does not matter who records
b. Policy – avoidance of fraudulent practices
c. Problem – what is notice and how do you prove it?/ no reliance on public records
3. Race Notice – BFP without notice and first to record
a. Policy – avoid sharp practices and encourages recording
iii. Meanings of Notice and Acknowledgement Requirement
1. Constructive Notice – known or should have known; i.e. have to go and look at records to see if there are any other claims to the property
2. Actual – actually knowing something
3. Inquiry – awareness of facts sufficient to a reasonable person suspicious. Notice to make inquiry
4. Acknowledgement Requirement – done by recorder and that the document is what it says it is
a. Many JD treat the unacknowledged instrument as providing no notice
5. Bona Fide Purchaser – a purchaser for value – (i.e. substantial part of purchase price)
a. No token consideration
d. Title Search and the Chain of Title

i. Chain of title – affect on title

1. Chain of Title: Public Record indexes by grantor-grantee and grantee-grantor

2. Sometimes public servant fails to index correctly result may be no constructive notice

ii. Title examination – follows the chain of title; only search when grantor received title till when grantee received

1. Reasonable Search – an examiner is expected to search the grantor-grantee indexes of the chain of title of the property

2. May miss claim and conduct a reasonable search; have to consider practical limitations

3. Wild Deed – a document from a person who has no previous chain of title will probably not be found

4. Before/ After Deed – anything before grantor took title or after he gave title to grantee

e. Marketable Title Legislation

i. Model Marketable Title Act – a model statue that has been adopted in varying forms in different states

1. Key provision – if person can show a record chain of 40 years and no other claimant had filed then any pre-existing interest is extinguished 

2. Purposes – to extinguish ancient easements, covenants, mortgages, and interests of various other types that might be discoverable in records hundreds of years old

3. State without legislation – SOL often fulfills an analogous function

f. Keeping Records by Tract

i. Abstractor – prepares a package for the title examiner that contains all of the documents affecting a particular parcel of real estate (abstract of title)

ii. Torrens System – indexes the land by tract (some JDs)

1. Requires a claimant to register in two places - County clerk and registrar of titles

2. Results in a certificate of title

3. Problems arise when persons only register with one
g. Title Insurance Policy and Structure

i. Structure: 

1. coverage definition – outer parameters of the policy

2. exclusions – taken out of the coverage definition 

3. conditions – stipulations that the covered has to do, merger clause is here

4. declarations – drafting device; particularizes the draft to the individual insured

5. exceptions – like exclusions but negotiable 

ii. Coverage Definition – what kind of risks are covered – 4 typical risks:

1. title

2. defects or encumbrances

3. marketability

4. access

5. Insures both losses and defense costs of these 

iii. Exclusions – standard exclusions – 

1. laws, ordinances, regulations

2. eminent domain 

3. All defect agreed to by insured, known to insured but not company and not public record, resulting in no loss, attaching after the policy date, sustained bc insured did not pay value

iv. Exceptions – differ from exclusions bc they can be negotiated and differ from policy to policy

1. “general” – rights or claims of parties not shown by the public records

2. “Special” – list of all encumbrances that will remain on the policy after closing

v. Extra Contractual Liability

1. Policy insures only original purchase price

2. can be liable for misrep. or non disclosure

h. Third Party Liability
i. Attorney – limit liability trough contract with client

1. Written disclosure to the party that the attorney does not represent them is necessary when you have conflicts of interests

ii. Abstractor – if abstractor misses doc than can be held liable for negligence or negligence misrepresentation

iii. Surveyor – buyer can have claim, even though seller usually has contract with surveyor, against surveyor if there is an interest in the property that he did not detect

iv. Lender – many kinds of claims

i. Curing Title – clearing up any defects in the title i.e. encumbrances, or security interests to make the deal work

i. Different Methods of curing the title:

1. Further examination

2. Quit claim

3. Boundary agreement – a written understanding bt two adjoining property owners where the boundary is located

4. Affidavits
X. Real Estate Transactions – closing, termination, and remedies

a. The closing – anticlimax

i. Seller executes the deed

ii. Buyer executes the note, mortgage or deed of trust

iii. Title company usually functions as escrow agent for funds

iv. Lawyers function is to explain documents and advise client in event of problems

b. Terminating the transaction before the Closing

i. Under an option 
1. financing, inspection, or title condition

2. Do what is necessary under the option to terminate

ii. Disagreement or ambiguity

iii. Unilateral mistake – much hard to prove

1. Rarely invoked correctly doctrine

c. Destruction of the property before closing

i. Different views as to who should bear the loss – 

1. Maj – from time of K, purchaser should bear the burden of loss even though the vendor retained possession

a. Equitable conversion of title – therefore “real” title is held by the purchaser

b. Criticized bc seller is in control of property and is in best position to prevent loss

2. Strong Minority - loss is on vendor until legal title is conveyed, although purchaser is in possession

3. burden should be on the vendor until conveyance of legal title

4. party in possession 

5. burden should be on vendor unless something in K to contrary

ii. To eliminate risk place the burden on one party in the property transfer agreement
d. Contract for Deed – a K in which the buyer makes installment payments to the seller who delivers the deed when the agreed price has been fully paid
i. Usually the purchaser takes possession but without holding the deed
ii. Would use when have buyer that is financially weak – easier arrangement for the seller
e. Remedies for the breach of Agreement
i. Place the party in the same position that would have been but for the breach
ii. Damages – the basic remedy at law
iii. Different kinds of damages – 
1. Expectation – difference bt the K price and the market value
2. Consequential – separate from expectation but are causally related to the breach – i.e. lost profits
a. Emotional Distress – usually not recognized bc they are very hard to prove and place a monetary value on them

3. Incidental or Out of Pocket – cost paid in connection with the breach i.e. sale expenses
4. Need an expert witness to verify the costs of repairs – reasonable and necessary cost at the time and place of the breach
f. Liquidated Damages and Earnest Money Retention
i. liquidated damages clause will not be enforced if it is grossly disproportional to the expected damages arising from the breach
1. Not supposed to be a penalty
ii. Earnest money shows that the potential buyer is serious
iii. Some evidence that the buyer has the ability to pay
iv. Tailor the liquidated damages clause to the needs of the seller and buyer
g. Non Legal/ Equitable Remedies – 
i. English common law – forms of action; only used if no remedy at law 
ii. Invented doctrines such as specific performance, injunction, interpleader, etc. 
iii. Specific Performance – a remedy that acts directly upon the person of the defendant – court orders the D to do something
1. Majority rule – land is unique and therefore, damages will be inadequate to compensate for the loss of a particular parcel
a. flexible nature of the remedy
b. Usually only applies to the buyer of the land but some modern courts have extended SP to the seller 
iv. Lis Pendens – a note on the public record that means – pending litigation – this ties up the land until the owner settles the dispute
1. document you can file in the public records that lets the world know that there is litigation pending on the tract 
2. do this because one interest in the property could be cut off by a bona fide purchaser
3. notice to world that you claim an interest in the property 
4. Effects – no one will buy the property – to remove litigate the matter and remove it from the record
5. Policy Q: Some JDs allow damage recovery for non meritorious lis pendens

v. Recessions and Reformation
1. Mutual Mistake of Fact – must be a mistake of fact
2. Fraud
3. Failure to disclose can also result in recession
vi. Remedies Generally
1. Restitution – restores the P to the place he would have been if the breach had not happened and it also prevents unjust enrichment to the D
2. Constructive Trusts – used when property is transferred by mistake to one who should not have it or a nominee to hold to conceal who the true owner is

a. Diamond ring to wrong person ( recipient will hold for true owner

3. Resulting Trust – an implied trust rather than being created by K
4. Declaratory Judgments - a court decision on the rights of the parties without ordering anything to be done or awarding any damages
5. Ejectment – common law; claim could be brought by a tenant who was dispossessed by someone else on his estate. 

6. Trespass to Try – modern form of action; is used to determine title by adverse possession to the record owner for interests ranging from easements to absolute fees

a. Possessor is the D and pleads not guilty – not guilty of trespassing bc I own the land: Evolved from ejectment

XI. Taking By Regulation or Use

a. Fifth and fourteenth amendment

i. Due process clause – ‘no person should be deprived of life, liberty, or property without due process of law”

1. doesn’t protect persons property very well – not a fundamental right or suspect class

ii. Equal protection clause – “nor deny…the equal protection of the laws”

iii. Taking Clause – “nor shall private property be taken for public use without just compensation”

1. avoids sacrifice of indv. To common good

2. economic – 

a. limiting thoughtless gov. intervention 

b. harmonizing competing uses

c. encouraging investment

iv. What is a taking?

1. look at precedent (doctrinal)

2. words or context (textual)

3. relationship (structural)

4. original intent (historical)

5. what makes sense (policy)

6. what the judge thinks is right (ethical)

v. Nollan/ Dolan Test - If physical occupation of the land state/ city must show

1. Close nexus

2. Rough proportionality bt the amount that is regulated and the harm that is being cured

vi. Per Se Takings – Exception to the general rule of balancing  

1. State coming and requesting you to deed property to them

2. Physical occupation; OR 

3. Destruction of economic value 

vii. Regulatory Takings – 

1. Regulation or Taking – “when it goes too far”

a. multifactor balancing approach – court looks at  - economic impact of regulation, degree of physical invasion, broad public purpose (always present), reciprocity of advantage, Noxious Uses & Acq. for Govt. Use

2. Zoning v. historical preservation – restrictions on land use – criteria are looser and inflicted upon an individual that benefit public at large (closer to a taking)

3. Two Approaches

a. Formalism – apply the rule rigorously to the facts; define rule clearly

i. Scalia’s approach 

b. Instrumentalism – determine policy factors; apply to accomplish purpose

i. Ad hoc balancing test – Penn Central Case

4. What if there is a taking?

a. Remedy ( “Just Compensation”

b. Reverse Condemnation – force gov to exercise power of eminent domain and take possession 

c. What if there is not a taking? – then you get nothing for the use of your land

d. Some states have other provisions that constitute a taking ( TX “taking or destruction”

XII. Land Use Regulation 
a. Nuisance and Trespass

i. Trespass – requires a physical invasion 

ii. Nuisance – involves the unreasonable interference with use or enjoyment of ones land that is not trespassory 

1. Common law – unreasonable, unusual, or unnatural use of one’s property so that it substantially impairs the right of another to peacefully enjoy his or her property

2. Private (Pesty v. Cushman)– non trespassory invasion of another’s interest in the private use and enjoyment of land

a. there was an invasion of the P’s use or enjoyment of his land

b. the D conduct was the proximate cause of the invasion 

c. the invasion was either intentional or unreasonable or unintentional and the D’s conduct was negligent or reckless
3. Unreasonable conduct not the ultimate issue – it is the unreasonable interference

4. Jury decides whether it is reasonable – balancing test (obj standard)

5. Nuisance law written into statutory requirements – more precise and direct

b. Zoning

i. Euclidean Zoning (traditional type)– divides the municipality into districts and catalogues the types of uses, permitted heights, and required square footage applicable to each
ii. Standard State Zoning Enabling Act (SZEA) (1926)
1. Grant of Power – gives cities power to zone - has to have a comprehensive plan
2. Zoning must be done in a comprehensive plan – response to gerrymandering
iii. Comprehensive Plan – purpose is to protect citizens from takings and arbitrary zoning
1. Some require a written plan and others do not have to have a separate document
2. Preventing spot zoning – regulation of a kind that a court determines violates the comprehensive plan requirement
3. Zoning will be political but plan limits the amount of gerrymandering 
4. Downzoning – zoning creates a negative effect on value of property
5. Upzoning – zoning that increases the value of property
6. Extension zoning – redrawing of borders to expand or contract an existing zone, rather than creating new “gallstone” zones within zones
iv. Administrative Model - Strict adherence to the comprehensive plan
1. Zoning commissioners undertake ministerial tasks, carrying out an existing, stable plan and do not make political decisions
v. Legislative Model
1. Zoning is like legislation, with the zoning authority making politically influenced decisions
2. Some JDs do not have to have a comp. plan
3. Political motive okay if you have a rational basis for it
vi. Disfavored Objectives
1. Aesthetics - can be an appropriate component of land use governance if not arbitrary – maybe better for deed covenants 
a. Deed Covenants – may be better suited to handle aesthetics
b. architectural committee - in neighborhood to approve houses and changes to current property
2. Exclusionary Zoning – using zoning to fence out disfavored classes (i.e. racial characteristics, wealth)
a. Not in my back yard – zoning that approves some form of property but zone to make it away from ones property (i.e. mentally retarded home)
b. Regional planning (i.e. airports)
vii. Doing without zoning – Houston is an example – not very much zoning
1. Arguments against Zoning 
a. Harmful effects
b. Costs of zoning are huge! 
c. Discourages ownership
d. Prevents regeneration
e. Exclusionary zoning
f. Prevents the appearance of corruption among gov. officials 
2. Arguments for zoning 
a. Harmful uses: grotesque
b. Externalities
c. Under the table zoning – passing other laws that are pretext to zoning and are usually not tailored to zoning
d. shakes the confidence of individuals and side effects of law
e. Leads to unpredictability and unclear standards
f. Houston does have zoning for sexually oriented business’
viii. Non Euclidean Zoning – Adding Flexibility
1. Condition Use Permit – tailors zoning to individual facts, by condition 
2. Special Use Permit – defines uses to be interspersed; legislates uniform conditions – unique issues that are not uniform enough to be legislated uniformly 
3. Floating Zone – Used in undeveloped areas where the city has not yet defined the boundaries 
4. Cluster Zoning – often referred to as “planned unit development” (PUDs): allowing for different types of zoning in a large area that would normally not meet the zoning requirements (i.e. Woodlands)
ix. Hardships and Variances
1. Variance – where a parcel should permanently be treated differently from neighboring land
2. Usual Approach – the land has characteristics that need special attention – does NOT focus on the owners preferences
3. Requirements:
a. Unnecessary hardship caused by the land
b. Public interest is not harmed
c. Must be aimed at characteristics of the realty
4. Two approached to hardship
a. No other reasonable use of the land – strict standard
b. Interference with the reasonable use of the land – liberal standard 
5. Use Variance – permit a use of the property that conflicts with the zoning categorization 
6. Area Variance – allows structures on the land to be built with more or less floor space or with other physical characteristics that would conflict with the zoning plan
x. Non conforming use – one that the law regards as disadvantageous but that must be tolerated temporarily before it is phased out
1. Arise from preexisting uses (i.e. a mobile home in a now commercial lot)
c. Subdivision Regulation 
i. Planning Process – Plat approval
1. development of new parcels rather than dealing with existing zoning
2. Much more administrative and constrained by law than zoning 
3. SCPEA – Standard City Planning Enabling Act – adopts regulations governing the subdivision of land within the municipality’s jurisdiction 
4. Exaction – where the city can require that the developer reserve parts of the land for state use (i.e. roads)
a. Platmail problem – not going to give plat approval until you give us something that contributes to the division (i.e. roads, utilities)
b. Not a taking bc passes Nolan/ Dolan test:  
d. Environmental Regulation and Land Use
i. Increased litigation 
1. New warranties – trying to protect buyer 
2. Inspections – environmental audits 
ii. CERCLA – Comprehensive Environmental Response Compensation and Liability Act of 1980
1. Passed quickly ( badly drafted statute
2. HUGE amounts of litigation – most money goes to transaction costs and not to clean up 
iii. Empowers the US to respond to contaminated sites by removing hazardous wastes and then so seek compensation from potentially responsible parties and it contains certain provisions protecting innocent parties and adjusting contribution among PRPs 
iv. Allows cleanup through the Environmental Protection Agency funded by the Superfund
v. Requirements – 
1. The site is a Facility
2. That a release has occurred 
3. Of a hazardous substance
4. That the US has incurred response costs 
5. That the D is a responsible party
vi. Potential Responsible Parties (PRP)
1. current owners and operators of the facility
2. past owner and operators at the time of release of any hazardous substance
3. persons who arranged for treatment or disposal
4. transporters or those who transported any hazardous substance to the facility
5. Limitation to PRP– “any indicia of ownership primarily to protect a security interest is not ownership”
vii. Brownfield Amendments – deigned to mitigate the problem of no one wanting to buy properties that had been damages by hazardous waste: exempts a bona fide purchaser from CERCLA
1. Brownfields – real property the extension, development, or reuse of which may be complicated by the presence of hazardous substance, pollutant, or contaminant 
viii. Historic preservation
ix. Endangered Species
XIII. Easements, Covenants, and other Servitudes 
a. Terminology
i. Dominant/ Servient Estates
1. Dominant – parcel that obtains benefits 
2. Servient – parcel that is burdened
b. Types of Servitudes
i. Easement – a non possessory interest in land providing the dominant estate holder with rights against the servient estate
ii. Real Covenant/ Covenants Running with the Land – arise from promises, but are not merely personal contracts
iii. Licenses – a revocable non possessory privilege to use the real estate of another for a specific purpose
iv. Profits – the right to enter another’s land and to exploit products of the land
c. Appurtenant v. In Gross

i. Appurtenant – serves a specific parcel of real estate, the dominant estate, and is not personal to the particular holder

ii. In Gross – one that does not involve a dominant estate; it simply gives a person right in a servient estate

d. Easements
i. By conveyance – conveyed through the deed
1. Stranger to title rule – common law rule: a deed b/t a buyer and a seller can not create an interest in a third party
ii. Easement by Necessity 
1. Requirements:
a. Unity of title or common ownership of the dominant and servient estates
b. Is severed and sold, in landlocked condition to a buyer, who shows that the easement is 
c. Necessary to the use of the severed parcel
d. How Necessary?  - some JDs “reasonable for the normal development of the parcels: others are more strict
2. Easement from Prior Use
a. Requirements: 
i. common ownership
ii. prior use (Apparent and continuous);  
iii. Reasonable necessity 
3. Prescriptive Easements – similar to adverse possession, meaning that you have used it for a long time
a. Requirements:
i. open/ notorious 
ii. adverse (non permissive)
iii. exclusive
iv. uninterrupted use of the claimed easement 
v. for some statutory period
4. Public Dedication - act of appropriating private land to the public for any general or public use
a. Implied dedication – when the private land owner is found to have dedicated the land 
i. the acts of the landowner induced the belief that the landowner intended to dedicate the road to public use 
ii. can be done by silence or implication 
iii. he was competent to do so 
iv. the public relied on these acts and will be served by the dedication
v. there was an offer and acceptance to the dedication 
5. Easement by Estoppel
a. Requirements:
i. representation - makes representations as to the existence of an easement
ii. can be by silence  
iii. belief and;  
iv. reliance - the representations are an inducement to the buyer
v. Some JDs require more elements, i.e. b/t sale of land
6. Location of the easement – by moving easement land becomes more valuable bc servient estate can be improved
a. Majority – absent an express provision for changing it, neither the dominant estate, nor the servient estate may unilaterally relocate the easement
b. Minority – 4.8 Restatements – if necessary to permit normal use or development of the servient estate, and if the changes can be made without loss of utility to the easement owner, the servient estate owner is entitled to make reasonable changes in the location or dimensions of the easement
7. Floating easement – an express easement which does not describe the location of the easement
a. Location is to be fixed by the intent of the parties at the time the easement was created 
e. Covenants – a contract or mutual promise; when affecting real property rights and the duties of the covenant attach to the land
i. Real Covenants – arise from an initial promise or agreement that is binding on a parcel of land

ii. Runs with the land – it binds not only the person who entered into it, but also later owners and assigns who did not personally enter into it

iii. Requirements for covenants that run with the land

1. intent by the promising parties to have the covenant run with the land

a. Put it in the K: “the parties intend that these covenants shall run with the land”

2. “touches and concerns” the land

a. must be about the land

b. Some JDs have imposed a reasonableness standard or economic benefit test

3. horizontal privity – original parties must have been in certain relationship in connection with transfer of the property 
4. vertical privity – each current owner has derived interest from original conveying parties
5. Writing and Recording – element to satisfy the SOF 

iv. Purpose ( designed to allow people to designate when there will be a real covenant; protect against overuse of covenants that attach to the land

v. Transfer Required ( if you only make a promise then the covenant is only binding on the current owners of the land, and not successors 

f. Equitable Servitude – created by equity; in a circumstance in which a real covenant does not exist or is unenforceable 

i. Created by reliance, justice, and fairness

g. Neighborhood Governance and Covenants – set up institutions in neighborhoods to enforce rules and adjudicate issues in the neighborhood

i. Homeowners Assoc – a corporation that has the duty to enforce covenants, run organizations, communicate with homeowner

ii. Architectural Control Committee – maintain uniformity in neighborhood – creates conflicts

1. similar to zoning: but more deference to neighborhood committee bc homeowner choosing to live there 

2. Decision has to be made “reasonable and in good faith”

h. Termination or Modification of Servitudes

i. Abandonment – Requirements:
1.  a history of nonuse & physically manifested intent; OR

2. adverse possession by the servient estate

ii. Doctrine of Changed Conditions – a significant enough change in relevant characteristics of the community should render the deed covenants unenforceable 

1. Problem of Creeping Violations – multiple small violations that accumulate over time (not covered by doctrine)

2. Only major modifications will constitute a violation of the covenant (small shack v. huge garage)

iii. Developer may add express termination clauses to covenants 

1. developers usually build flexibility into covenants in case they need to be changed if the lots are not selling

2. BUT, buyers often rely on covenants, thus limiting the developers ability to change them

3. Covenants can be renewed under certain circumstances 
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