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I. Agencies:  Their Origins, Forms & Functions

A. What is an agency?

1. APA Definition:  “each authority of the Government of the US whether or not it is within or subject to review by another agency but does not include” – Congress, the Courts [rest omitted].

2. The President:  Congress & the Courts are excluded, so does that mean that the president is an agency?

a. Arguments for yes

i. traditional statutory interpretation

ii. president is limited by the constitution, doesn’t have to have specialized knowledge

b. Counter arguments

i. text doesn’t require specialized knowledge

ii. “limited by constitution” – if enough, then why explicit exclusion of courts & congress?

c. Resolution: textual arguments are strong that president = agency, but consensus is president ( agency for separation of powers reasons.

3.  “Authority”

a. Definition of agency is really broad, in terms of “authority”

b. But authority isn’t defined either

c. To figure out who is/isn’t agency?

i. can’t be final decision-making power (b/c agencies can be reversed)

ii. so just decision-making power?  No, that would be everyone.

B. Where do agencies come from?

1. Not constitutionally required

2. Created by ORGANIC ACTS (statutes)

a. a few exceptions (e.g. EPA)

b. Org. acts say “we hereby create…”

3. Larger Statute:  the APA

a. APA = gap-filler, default statute

b. When organic act & APA conflict, ( constitutional issue – rules govern when which statute governs

c. But frequently, agencies don’t create rules for everything, knowing the APA exists to fill in the gaps

C. The Structure of Federal Agencies

D. Distinction b/w Rulemaking & Adjudication

1. Non Binding Agency Action 

a. Example 1: Commission’s investigation of an industry

b. Example 2: “Jawboning”

i. agency says to industry, we’d prefer it if you did x, implying, it will make your life easier in the future

ii. advantage to agency: jawboning ( reviewable/challengable by agencies

c. Obviously, people care about the informal actions because of the agency’s formal powers to back up their demands

d. agencies know formal methods take more time, so like to use informal methods

2. Rulemaking & Adjudication

a. The Distinction

i. Rulemaking:  (1) affects people in general; (2) prospective
ii. Adjudication: (1) affects particular individuals; (2) retrospective
iii. If two values in tension:  Generality is more important of 2 (lots fits right in the middle)

b. Rule: when engaged in RM, there are few if any DP constitutional reqs (congress can impose some);  if adjudicating, more complex – some process is required but not a lot

i. Londoner: tax assessment on small # of Denver citizens w/o hearing – DP violation; must be heard (i.e. adjudication)

ii. Bimetallic:  tax increase for all of Denver; too many people, “impracticable that everyone have direct voice” – no DP violation b/c people represented by legislators (i.e. it’s RM)

c. Bottom Line: courts operate under great DP restraint, Congress under none, agencies – it depends.

d. Exam approach

i. ask:  where does it fall on the generality & prospectively axes?

ii. If looks like adjudication, make DP claim – if RM, forget about it.

e. APA Guidance on Definition of Rule v. Adjudication

i. 5 USC § 551(4)(9) defines “rule” as being “of general or particular applicability”

ii. Everyone ignores this apparent gutting of the rule v. adjudication distinction (general v. particular).  See e.g. Yessler (Court upholds traditional general/specific distinction despite statutory language in case where HUD helped evict public housing tenants by determining that state eviction provider satisfied DP & court finds it was RM b/c had prospective effect on general group of people)

iii. No one challenges these blatant misconstruances of the APA because it would make life much more challenging if they did.

II.
Theories of Agency Behavior
A. Background

1. At different times in history, different visions about regulator & regulations; role of regulatory commissions

2. Discussion: what was the reigning view of agencies at different points in history? (e.g., New Deal – broad powers, 60s-70s, circumscribed power)

B. Founding Father: James Madison (1787)

1. power corrupts

2. must have safeguards against anyone getting too much power (suspicion of human nature)

C. The Progressives: Joseph Eastman (1887 – 1st of major commissions: ICC)

1. vision: objective, smart agency officials are in charge & trustworthy; congress (via statute) sets out policies, but agencies implement (activist gov by technological experts)

2. Result: limited role for judge/lawyers, little oversight

D. James Landis (1933 – New Deal Begins)

1. vision: public interest theory of regulation. Market failure happens a lot & gov entities should step in to correct.  (i.e. gov = “honesty brokers” for free market distortions.

2. Theory: agencies have smart people (so does private sector, but it’s decentralized w/o concentrated expertise); Legislature lacks expertise; Judges = generalists, not specialists. Only ones that are centralized & expert: AGENCIES (president’s characteristics too but, president too busy).

3. APA = bad (doesn’t want any limits on administrators – should be able to do anything in best interest of public)

4. Separation of Powers ( good.  Agencies should be like corps; to be efficient, must have all decisions made centrally (i.e. all 3 parts of government together).

5. Even wants policy-making in hands of agencies (not Cong)

6. Role of judges: limited (pres & Cong too).  Administrators should be left alone.

E. Capture Theory (Marver Bernstein & Roger Noll 1960s-1970s)

1. their take: agencies become captured by the industries they regulate

2. Why are agencies captured?

i. revolving door back into industry

ii. agencies don’t want to get overruled, so give in too much to agencies to avoid challenges

iii. industries have time, resource & incentive to lobby agencies 

3. Judge’s role: monitor agencies & make sure doing their job

4. Berstein’s Life Kyle Theory:  

i. admins start, eager to do Landis’ vision

ii. complacency

iii. End up: pro-industry/pro-status quo bias

5. Cf.,  Noll’s theory:  Always a pro-industry bias

6. Role of judges: definite oversight; very pro-judicial review (think Ralph Nader)

F. Today: Public Choice Theory (Wilson), aka “positive political theory”

1. Theory, part 1: small groups with a lot to gain/lose aggregate/organize more easily organize than diffuse groups w/ little to gain/lose.

2. Example: forgone peanut tariff – peanut farmer’s lobby for it, but consumer who pay couple cents more don’t

3. Small groups also better @ disciplining free riders.

4. Theory, part 2: Everyone acts in own best interest (max. utility); no reason to think gov actors don’t.

i. hard-liners: no such thing as “public interest”.

ii. moderate: all individuals motivated by private interest, including agency workers

5. Implications for Adherents

i. Pro-deregulation 

ii. Best plan: give industries good incentives b/c we know they’ll act in own best interest

G. Wrapping up:

1. Commonalties b/w PC & Cap Theorists:

i. agencies by design focus on particular industry, therefore have interest in seeing that industry thrive

ii. Result: tunnel vision – focus just on that industry w/o consideration of impact of action in other spheres

2. Putting it together

i. How do we want to run a railroad (t.r.a.r.r.)?

ii. What kind of power do we want to give agencies when we know the more they get, easier to fly pollicies thru?

iii. Better to have: career public servants (Landis) or throw everyone out every couple of years (capture, PC)?

III.
Background Issues (for next section)
A. Agency Theory: separation of o’ship & control

B. The “right incentives”

1.
agency does well? No – capture.

2.
bidding of Congress? Nah.

3. Aligned w/ consumer interest? Yes! But how?

i. self appointed org? Hmmm

ii. and how do you decide what good consumer policies are?

4. What do agency admins want? [power? leisure? personal career advancement?]

5. What kind of powers should agencies be permitted to exercise?

6. How should Congress & pres exercise control over them? [depends what you think agency admins are trying to max].

Structural Constitutional Issues

I.
Approaches to Separation of Powers

A. Constitution of 1787

1.
absolutely no anticipation of the current admin state

2.
Very specific delegations of power (e.g. appointments clause, Congress  choose house speaker, “privileged from arrest”, impeachment powers)

3.
Separation of Powers: all branches powers non-trivially limited (e.g. impeachment, reqs concurrence of all branches before conviction results)

B. James Madison

1.
“ambition must be made to counteract ambition”

2.
system of checks on power

3.
Doesn’t require that power exercise be categorized as leg/exec/jud but should be guiding principle – whatever power is most like determines which branch gets it

4.
Conception: clear categories with fuzzy edges

C. Activist Vision (James Landis - 1938)

1.
Vision: in order for agencies to regulate nimble private industry (not bogged down by checks & balances) must be as nimble down as they are

2.
Sep of Powers = out of date; time to move beyond them in 1938 (note: b/w ’38-’76 seemed that ways as nothing was struck down on SofPs grounds)

D. The SC & the Functionalism v. Formalism Debate

· functionalism: don’t worry so much about formal separations; more interested in state moving smoothly

· formalism: more Madisonian

1.
Stauss (1987): Functionalist

a. formalism = unworkable, unnecessary & functionalism = unavoidable

b. No way to turn back now, we’re too immersed in admin state

c. concept: 3 very overlapping spheres

2.
Burns & Markman: Formalists (Reagan guys write in 1994) – also Scalia

a. begin with the constitution, reason from there

b. functionalists got it wrong: they reason backwards

3.
McCutchen (in between)

a. criticizes functionalism (text p 42)

b. but too late for formalism (no going back now)

II. Delegation

A. Possibilities for Delegation of Power by Congress

1. Delegate to Government Entities 

a.
problem: encroachment, shift of power from Congress; compare McCutchen (doesn’t matter who you give power to, matters that you are giving it away) with SC in Schechter

b.
Schechter: Cong delegates to pres has control over codes of fair competition; delegation of power provides no policies, stnds, rules of conduct.  Too broad; holds- can’t give pres unfettered discretion. Court hasn’t struck anything down since then but Nat’l Industrial Relations Act was super broad. However, today many mandates as board as the NRA.

c.
Panama Refining: Exec order limiting amt of petroleum that can be transferred interstate. Smaller delegation than Schechter, still – no good.  

(
Court holds: president is not cabined w/in larger scheme, i.e. too much discretion; Must be some policy, stnd or rule. 

(
Cardozo dissents: says must be some room for flexibility.

(
note:  decision in wake of New Deal

(
many think court was trying to get a super-broad NRA but that this wasn’t right vehicle (Schechter turned out to be)

d.
However, Industrial Union says there can still be such open-ended grants of power that they’d be unconstitutional. 

2. Delegate to Private Entities

a.

problem: no accountability

b.

Schechter: says no to this

3. No Delegation[impracticable]

B. Modern Delegation Doctrine

1. Mistretta & the Constitutionality of Delegation

a.
context: congress establishes sentencing commission to promulgate sentencing guidelines; members nominated by pres, confirmed by senate

b.
Rule: SC states that INTELLIGIBLE PRINCIPLE requires that Congress (note: functionalist approach)



i.
clearly delineate policy

ii.
say who will apply it

iii.
set boundaries for the authority

c.
Holding: (functionalist analysis) this delegation ok on all 3. Goals clearly laid out, who will apply it (commission); tools & guidelines given to commission (prescription of specific tool – guideline system; factors to use in categorizing defendants, offenses, etc.)

d. 
Yes, this is delegation of a lot of power, but Congress has done it before (see Yakus).

e.
the B.O.P.: court says that it is the challenger’s job to demonstrate the absence of standards, not the gov’s job to show it’s providing guidance – makes it tough to successfully challenge on ND grounds

f.
Scalia dissent
i.
it’s one thing for a delegation to include lawmaking that’s ancillary to previously prescribed functions. E.g., judges adopt rules of procedure or prescribe how their judgements shall be executed; pres gets to specify what RTF licenses are in the public interest. These all relate to duties they already have.

ii. Totally different to delegate power that doesn’t fall under any preexisting authority. The commission is created for the express purpose of making law – this isn’t ancillary!

2. The World post Mistretta v. the World of the Schechter Era

a.
agencies in Schechter era had super-broad focus (e.g. NRA), while today they have much narrower one

b.
Implication: you might be less concerned they can do harm w/ such a narrow scope to affect, but Scalia is MORE concerned: super-focused agencies with NAKED AUTHORITY are more dangerous than anything!

3. Comparison of Mistretta Intelligible Principle Approach & Texas Approach

a.
Note: only 2 words dif in TX & fed const, but different interpretations

b.
Mistretta: intelligible principle test, now basically the absence of standard test.

b.
Texas Approach (Lewelyn 1997): Court lays out 8 factors it will consider, but does not prioritize them (job program for lawyers).  Test says, if these has been a delegation by the legislature to a private entity, we should determine whether it is constitutional by analyzing under the following:

i. Are the private delegate’s actions subject to meaningful review by a state agency or other branch of state government?

ii. Are the persons affected by the private delegate’s actions adequately represented in the decision-making process?

iii. Is the private delegate’s power limited to making rules, or does the delegate also apply the law to particular individuals?

iv. Does the private delegate have a pecuniary or other person interest that may conflict with its public function?

v. Private delegate empowered to define criminal acts or impose criminal sanctions?

vi. Delegation narrow in duration, extent, and subject matter?

vii. Private delegate possess special qualification or training for the assigned task?

viii. Legislature provided sufficient standards to guide the private delegate in his work?

c.
Comparison: TX courts have struck down more delegations under this approach than the SC has under Mistretta.

4. Industrial Union (the Benzene case): where non-trivial amount of power invested in agency, but no expert consensus on best policy

a.
Context: Secretary of Labor given power to promulgate OHSHA standards. Broad language in defining “occupational safety.” Unclear at exactly which levels benzene becomes dangerous.

b.
Result: in absence of conclusive data, Sec chooses lower benzene level (1 ppm) instead of leaving it where it was (10 ppm); statute req’d sec to use evidence to show that a new stnd was “reasonably necessary or appropriate” – a threshold finding.

c.
Holding (plurality): secretary did not use evidence to demonstrate necessary/appropriate, therefore exceeded his delegated authority.

d.
Rationale: While agencies are relied on for their expertise, in this case, they were not simply using their expert analysis, they were making a policy judgment.  The types of consideration they had to have made to conclude that even though data available on only higher benzene levels, better to default to “no safe exposure” were policy tradeoffs & that’s problematic, including:



i.
asymmetry of e’er/e’ee info



ii.
fear of exploitation/paternalism



iii. 
Externalities

iv. 
public expects protection, too late to change now



v.
information gathering costs

vi.
Gov’t deference to will of people (e.g. excluding gas stations was completely political exception agency made due to pressure).

f. Rehnquist: did not like the statutory language that the says sec should promulgate a stnd that “to the extent feasible” based on evidence is essentially a complete delegation of decision making about tradeoffs to agency & is meaningless restraint, as evidenced by the plurality of opinion in this case; it is a fundamental policy decision (line-drawing is quintessentially legislative!”) and thus should be made by congress.

g. Stevens: also saw a non-delegation problem, but uses the “doctrine of constitutional avoidance”, i.e. lower courts should construe statute as delegating a narrower amt of power

h. Powell (author of plurality opinion):  says figure out what “to extent feasible means” by engaging in cost-benefit analysis. [but still doesn’t answer question of how much a life is worth for purposes of CBE].

i. Marshall’s Dissent (gets 4/9):  agency must do everything possible to protect public w/ bankrupting the business, therefore he would have upheld the agency’s new standard.

5. The World Post-Mistretta (remember: more from just intelligible principle: have to demonstrate statute isn’t constraining, i.e. BOP shift – even Scalia ok w/ intel. princ test)

a.
Delegations upheld

(1) Skinner: sec of transportation gets to establish fee schedule for natural gas; specific limits set on use of fees.

(2) Touby: AG gets to add/remove substances to/from list of controlled substances.  AG has to follow specific procedures but can bypass limits in emergencies, subject to certain guidelines.

b.
Delegations Questioned

(1)
Loving:  pres makes policy determinations for military death penalty.  SC indicates that were this not w/in pres’s normal sphere, this may not have been enough guidance.’

(2)
Clinton: Line-item Veto.  Delegation issue not reached, but 3 justices would have upheld under delegation.

(3) American Trucking: DC Cir actually STRIKES DOWN statute as violation of ND Doc but SC reverses, finding intelligible principle:

(
Maj (Scalia): we’re sticking w/ intelligible principle & want to avoid line-drawing

(
Stevens/Souter (Concurrence): concede it’s legislative power but argue it’s not a problem if there’s an intelligible principle (if they had gotten 5 votes for 1st part, Scalia & Thomas would have dissented, & therefore declare statute unconstitutional)

( Thomas: willing to reconsider whole line of cases

C. Controlling Delegations

1. Statutory override

i. Case-by-case basis, overrule specific exercises of authority

(1) adv.: can react to specific issues readily

(2) disads

a. have to go thru whole Art I process

b. it’s retrospective & doesn’t give agency clear guidance

(3) Example: ergonomic reg promulgated by Clinton administration overridden by congress

ii. Eliminate Altogether or Modify Agency’s discretion directly via Organic Act

(1) but again must meet Art I reqs

(2) also, hard to perfectly tailor agency discretion – don’t want to create tunnel vision where agency can’t consider bigger picture

2. Appropriation

i. limiting money spent administrative behavior kills the regs

ii. b/c its appropriate measure, up to congress to put it in, but have to do it every time the new budget passes (organic changes are more permanent)

3. Legislative History

i. e.g. hearing transcripts, committee reports

ii. Indirect Effect: how courts look to legislative history in construing statute; but this is controversial, esp. b/c of Scalia’s crusade against using leg history to interpret statutes

iii. Direct effect: agencies look to legislative history b/c they know the committee/Congress controls appropriation so wants to keep them happy

4. Legislative Veto: UNCONSTITUIONAL

i. How it works: Congress retains veto power (one or both house) on ultimate agency decisions

ii. INS v. Chadha:  (formalist opinion) 1-house legislative veto = Unconstitutional b/c Art I require 1) bicameralism & 2) presentment

iii. White (dissents in Chadha): what’s the big deal if delegation is ok for Congress to reserve a little power?

iv. Consumer Energy Council: lack of presentment enough to declare 2-house legislative veto unconstitutional too.

v. Note:  Congress has still passed lots of stuff w/ LV’s b/c just like w/ leg history, Congress makes its desire known but leg history works better it comes from people who really care about the statute, and judges may look to leg history whereas it’s clear now that LV’s are unconstitutional

D. The Policy of Delegation

1. Constitutional Restraint on Delegations?

i. On the one hand, every branch gets some measure of discretionary, gap-filling power.  Congress can do whatever is necessary & Proper to facilitate use of Constitutional powers.

ii. BUT, N&P clause only authorizes law consistent w/the constitution…Hmm.

2. Non-delegation Doctrine: Justiciable?

i. Mistretta suggests “no” except in very extreme situations

ii. Advocates of justiciable NDD argue different Formulations:

(1) Schoenbrod: if a statute is really stating the law, you should be able to resolve it most cases; if you can’t do so, probably unconstitutional delegation

(2) Redish: that’s an ok idea but impossible to apply; instead suggests, congress must make decisions that require political commitment

(3) Marshall’s Circular Thesis: Constitution requires Congress must make whatever decisions are sufficiently important that the Constitution requires congress must make them. (Waymand v. Southard)

(4) Lawson’s idea: congress must make whatever policy decisions are sufficiently important to the statutory scheme at issue so that Congress must make them.

iii. Concerns about the Role of Agencies

(1) Doesn’t look like NDD does much to alleviate concerns, Scalia not into line drawing.

(2) Argument for why shouldn’t worry about delegation: Congress is politically accountable & delegates are in turn politically accountable to executive agencies (but this only holds up if pres actually retains control of exec officer, which leads to next section …)

III. Appointment & Removal of Agency Officials (Was Ken Starr Constitutional?)

A. Appointment of Agency Officials

1. Appointment Clause

i. Important b/c (1) we don’t want pres out of the loop, but, also prevents president from engaging in nepotism or anything like that

ii. 2 modes of agency appointment:

(1) presidential appointment subject to advice/consent of senate (default mode for all officers, exclusive mode for superior officers)

(2) appointment, w/o senate participation, by pres., courts or dept heads (only available for INFERIOR officers)

iii. Issues:

(1) who is covered by the clause?

(2) where do you draw the lines b/w:

a. officers & non-officers (i.e. ministerial agents)

b. inferior & principle officers

c. “heads of departments” & non-heads

(3) Who other than the pres can use the 2nd type of appt power?, i.e. who are the “courts of law” & “heads of depts.” that can use this power?

(4) Can power be expanded for already appointed officer?

2. Officers v. Non-Officers:

i.  Buckley v. Valeo: Defining Officers. 

(1) Context: attempt at campaign finance reform where Challenged scheme was: congress appts 6 commissioners, 2 appted by pres of senate, 2 by speaker of house, 2 by pres, all 6 confirmed by both house & senate

(2) Issue: are the appointed officials in the scheme “officers” that the constitution requires be appointed according to AC? [Reason it matters – if so, then scheme is unconstitutional in part b/c it requires confirmation by house as well as senate, which is not required by AC].

(3) Gov’s Arguments that Scheme is Constitutional

a. Congress has special power over elections

1. response – true, but plenary power must still be constitutional

b. President shouldn’t appt all members – b/c he could stack commission to ensure his reelection

1. response – same applies to congress

c. Necessary & Proper

1. response – too much; then NP clause would eviscerate AC clause

(4) Arguments Agnst the Scheme

a. Congress ( “heads of dept”; nowhere in constitution is house even allowed to confirm anything

b. fear that pres will reduce commission’s effect on him goes to congress too

c. N/P clause doesn’t make this constitutional b/c FEC doesn’t just have regular legislative power, has discretionary power to seek judicial relief

(5) Holding: gov’s arguments shot down w/ Formalism – these appointees are OFFICERS and thus must be appointed in conformity w/ AC; don’t get to question of inferior v. principle b/c not appointed in conformity w/ either appt mechanism

ii. Special Trial Judges & Legislative Courts: Freytag
(1) Issue: are special tax court judges “heads of department” or “courts of law” and therefore can they be appointed according to inferior officer appointing method? What does the AC mean by “heads of dept” & “cts of law”?

(2) Consensus Holding: Definitely officers & not ministerial agents due to final decision-making power (some debate w/in cases that cite Freytag whether it turns out STJs are inferior or principle).

(3) 5/4 Split Holding: 5 hold legislative courts are courts & other 4 hold since they’re definitely not Art III courts, they must be department heads. [Little guidance as to rationale].

iii. Administrative Law Judges: Landry
(1) Issue: are ALJ’s officers or regular appointees/e’ees?

(2) Context: ALJ’s makes recommended findings which can be appealed to agency head but don’t have to be (& then they stand).

(3) Arguments in support of and countering FDIC contention that ALJs ( officers b/c they have no significant authority under the constitution:

a. exercising authority, so officers

b. response: but, reviewable by agency, not Art III Ct, so really just e’ee of agency, so not officers

c. response: [functional argument] as practical matter, FDIC won’t review all ALJ decisions, so really they have a lot of discretion, so officers

d. response: but if agency decision gets challenged, then Art III court reviews it, so not officers

e. response: there a lot of people supervised by others who are still considered officers (e.g. solicitor gen. o’seen by AG)

(4) Holding: not (inferior) officers, b/c unlike the Freytag STC, they have no final decision-making power.

3. Changing Amt of Power Post-Apptmt: Weiss 

i. Issue: when a military officer is appropriately appointed, but then asked to be a military judge, does he have to be re-appointed as a judge?

ii. Concerns

(1) exec aggrandizement: don’t want pres playing games, getting officer confirmed for one job and then expanding his duties to included other stuff

(2) Cong aggrandizement: also worried about congress trying to both create an office & then fill it too (by not going through AC process, but just assigning powers of new office to current officer)

iii. Holding: No appointment necessary b/c not worried here that congress is trying to create an office & fill it at once and thus aggrandize its powers at expense of exec: Military judge does acquire some new responsibilities, but they are germane to the office to which he was appointed so no new appointment necessary

iv. Scalia Concurrence: agrees w/ holding, but emphasizes germaneness even more than majority b/c he worries about aggrandizement period, not just aggrandizement at the expense of another branch (i.e. bad when Cong takes more power away from executive, but also bad when congress exercises more power than constitution explicitly allows [formalism].) “Thus, germaneness is relevant whenever Congress gives power to conger new duties to anyone other than the dew potential recipients of the appointment power specified in the AC – i.e. the president, the Courts of Law, & the Heads of Department.”

4. Principle v. Inferior Officers

i. Defining Inferior Officer: Morrison v. Olsen
(1) Issue: is the white house special independent council an inferior or principle officer?

(2) Holding: Inferior Officer b/c meets 4 Characteristics of an Inferior Officers

a. Although council not “subordinate” to the AG or pres regarding her independent discretion, she can be removed by the AG for cause, indicative of some inferiority

b. Only has limited duties. Role restricted to investigation & prosecution of fed crimes.  No authority to form policy or excess power above or beyond the scope.

c. Office limited in jurisdiction
1. Act itself restricts applicability to certain fed officials

2. Council can only act w/in scope of power granted by Special Div after AG request

d. Office limited in Tenure – designed to accomplish 1 task, then end.

(3) Scalia Dissents:

a. Council is only removable for “good cause” or incapacity; contrast: most executive principal officers can be removed at will! Majority’s take means council – an “inferior officer” – is harder to remove than principle officers.

b. Although Council’s power is narrowly defied, w/in that scope, it’s virtually absolute.

c. Council’s jurisdiction & tenure aren’t unusually limited. Unlike other officials, council continues to serve until work is done. As for jurisdiction, although scope is limited, w/in scope, exercised more power than AG!

d. Scalia generally agrees  w/ use of 4 factors. Says key factor is that subordination is a necessary, although perhaps not sufficient, condition for determining inferiority.  Here, the SC ( subordinate, and thus can’t be inferior.  

ii. Edmund v. US: Scalia’s Revenge

(1) Context: Coast Guard Criminal Appeals appointed by Secretary of Transportation – if they are principal officers, they’d have to be appointed by president.

(2) Issue: are coast guard criminal appeals judges inferior or principle officers?

(3) Holding (Scalia): Coast Guard Judges = inferior.

a. Discounts Morrison’s 4 factors, says they weren’t meant to be determinative

1. limited jurisdiction & tenure inapplicable here

2. admits -- judges have lots of power, but:

b. Reiterates Point from Morrison dissent: key factor is subordination: must be inferior to one who is superior

1. not enough that someone else has a formally higher rank; must be someone who supervises & directs the inferior officer @ some level [Here, the judges supervised by the JAG & Court of Appeals for Armed Forces.]

2. Judges can’t render final decisions w/o permission of other officers – very significant

3. Not like Freytag – elaborate.

(4) Souter’s Concurs: agrees w/ result but disagrees strongly w/ Scalia’s line between inferior & principal (but his conception gets only 1 vote)

(5) Implications for Morrison: not clear what’s left of Morrison after Edmund, b/c Scalia’s dissent becomes the dominant position, & although Morrison’s holding is not explicitly o’ruled, it’s hard to square the 2 opinions – so perhaps Morrison is confined to its holding, that Independent Councils = inferior officers.

B. Presidential Removal of Agency Officials

1. Twin Levers of Presidential Control 

i. Appointment

ii. Removal (it’s hard to control someone you can’t fire)

2. Different Possibilities

i. President can’t remove, can only be removed through Impeachment (house impeaches, senate convicts)

ii. President Can Remove anyone (note: 1st Cong voted for this option)

iii. Officer can be removed same way she was appointed

3. Impeachment

i. only executive or judicial officers can be impeached

ii. The Impeachment option would weaken the president authority over appointed officers, i.e. make them more independent.  But shouldn’t the pres have a lot of authority in the executive sphere since he’s in charge of the exec branch?

4. Constitutional Inferences

i. b/c impeachment is the only mode of removal for executive officers mentioned, it’s the only one possible

ii. Removal is an executive power and such power is vested in the president

iii. ordinarily, mode of removal follows mode of appt.

iv. Congress can set whatever modes of removal are “nec & prop.”

5. The President’s broad Removal Power: Meyers (postmaster case):  

i. Context: postmaster removed by pres before end of term, sued for back pay.   

ii. Issue: can president remove postmaster?

iii. holding: President has constitutionally based presidential removal power over exec officers; most important executive officials are subject to unlimited presidential removal.

(1) Court rejects formalistic argument that unless pres removal powers are explicit, those powers must be vested in congress.

(2) reason: removal is even more important than appt b/c w/o power of removal – pres is tied to that officer; shifts too much power away from pres to share removal power with congress.

iv. Visions of Removal Power:

(1) Madison insisted that Article II’s vesting of Executive power was intended to grant him power of appt. AND removal.

(2) Framers believed power of removal incident to the power of appt.

(3) Congress picks Madison’s argument, and rationalizes that framers didn’t intend for congress to undermine pres

6. Humprey’s Executor: An Exception to Myers
i. FDR removes Humphrey from post of FTC. SC limits Myers’ broad holding & rules FDR 

ii. court Distinguishes from Myer:

(1) FTC is quasi-judicial / quasi-legislative in nature as opposed to the purely exec postmaster [counter: so which branch is the FTC in, a 4th one?]

(2) The FTC requires more independence from the exec than the postmaster [counter: antidemocratic! the president elects the person to whom he wants everyone beholden & formalists would counter, too bad – there are only 3 branches, not 4 so FTC const can’t have more power].

(3) Postmaster played only a narrow role in the exec branch [counter: that cuts both ways – arguable that the more central or important the officer’s role is, the more control the pres should be able to retain]

(4) Argues that the an “illimitable removable power” was not considered

iii. Bottom-line Holding:  President has removal power over officers except when they are exercising quasi-judicial or quasi-leg powers.

7. Changing the Inquiry: Morrison v Olsen (part 2)

i. Movement away from “purely executive” inquiry of Humphrey’s – inquiry instead is whether removal power restrictions impede president’s ability to do his duties. 

ii. Holding: “good cause” req for removal doesn’t unduly restrict president.

iii. Rationale: court only worried about Congress unduly usurping president’s power, considers that pres still has ways to control IC:

(1) removal for good cause [Scalia: stupid – this is a limit on not a grant of exec power].

(2) AG has to appoint IC

(3) has to abide by DOJ policy [Scalia: whatever, IC has tons of prosecutorial discretion, e.g. DOJ won’t impeach pres]

iv. Cf. Scalia (dissent): Shouldn’t just focus on congressional aggrandizement; also be concerned about an unconstitutional reduction in any branch’s (here executive’s) power. “This wolf comes as a wolf.” Scalia is arguing that majority position violates nothing of the “Unitary Executive”.

8. Current state of the law: post-Morrison, clear that the law isn’t where it was after Humphrey’s Executor, but not clear exactly where it is; not a whole lot of case on this b/c exec branch afraid to push their power to far & get unfavorable ruling (i.e. power taken away); So most disputes get worked out informally, below the judicial radar.

C. Unitary Executive

1. Unitary Executive = view that Everyone is in one of the 3 branches; there is no 4th branch – you work for pres, chief justice, or pres of house or senate – if you work for pres he controls you, so pres should always retain removal power over executive branch members

2. Minority view

i. Scalia’s view (see Morrison)

ii. But little danger of getting 5 SC Votes

3. But how do we feel about a world where everyone who doesn’t directly work for leg or judiciary can be fired by pres?

4. Lawson’s article argues that constitution explicitly vests pres w/ power of the unitary executive:

i. maybe pres can veto any idea he doesn’t like then?

ii. E.g., Could pres countermand IC & tell him to w/draw subpoena?

iii. Pros/Cons: firing more means more accountability, but ability to veto specific details gives much more control over policy, including perhaps subtle policy that he understands but the public doesn’t.

5. Actuality: some people, especially those in independent agencies are really hard to remove [“independent agency” defined by its organic statute which normally lays out how officers are removed].

IV. Agency Adjudication & Judicial Power

A. Introduction: Comparison B/w Legislative & Judicial Delegation Problems

1. Legislative delegations brings up similar issues to legislative delegation problem because both concern Congress delegating power agency away from other branch.

2. Issue: when does an agency adjudication really = judicial & not executive power?

3. Difference: in legislative ND cases, congress enacts statutes where it gives up some of its own power; whereas w/ judicial ND cases, congress is arguably giving away some of the judiciary’s power!

B. Schor – (O’Connor) CFTC is given power by Congress to decide counterclaims asserted by respondents in reparations proceedings.  Is this stepping on the toes of the Article III courts, by letting agency resolve something normally resolved in Art III courts?

1. Art III analysis should be practical rather than doctrinaire & thus bright line rule rejected in favor of balancing test (p 169)

2.  Four Schor factors (balancing test)

i. Are the essential attributes of judicial power being reserved to the Article III courts?

ii. Are non-Article III courts exercising power traditionally held by Art III courts?

iii. What is the origin and importance of the right to be adjudicated?

iv. What motivated Congress to depart from Article III reqs?

(
this is really getting at the public v. private right distinction. Traditionally (although often ignored), it says:

(1) public rights = cases in which gov sues in sovereign capacity to enforce statutory rights; if gov created scheme in 1st place, usually Cong can enforce thru art III ct or not.

(2) private rights = common law causes of action

3. Holding: Yes, constitutional for CFTC to hear counter-claims. Court’s application of factors here (not really in any order)

i. Jurisdiction over counterclaims is an intrusion on Article III courts, but only permits ancillary CCs, so it’s not big enough intrusion on fed ct jurisdiction by itself to warrant reversal (not gonna subscribe to the slippery slope).

ii. Counterclaim is a private right and therefore goes to core of Article III duties.  But the grant of power is so narrow and so limited in its use that the intrusion on this area of Article III is minimal.  No aggrandizement at expense of coordinate branch here [but Benji’s point (Scalia-like) – shouldn’t we be as concerned w/ decreases in power as w/ aggrandizement?]

iii. Separation of powers not upset here because it’s optional to bring CCs in CFTC – it’s just like letting Congress encourage parties to settle in arbitration or some other, non Art III court.

iv. Besides, its necessary to make procedure workable 

4. Brennan’s dissent – Three traditionally recognized exceptions to Art III – territorial courts, courts-martial, and courts that adjudicate public rights disputes (note that this case involves private, state law based rights).

i. We should limit it to just these areas and prevent further erosion of Art III.

ii. Art III salary and tenure = impartiality; lost with agency adjudication.

iii. Majority says that the benefits outweigh any threat to Art III courts.  Brennan says this is dangerous b/c there are always short-term benefits that will seem to outweigh the abstract benefits of preserving Art III power.

C. Formalism & Article III: Formalists don’t like Schor.  

1. Lawson (formalist) endorses: “agency adjudication is constitutionally permissible so long as the activity in question can fairly be characterized as executive even if it could also fall under judicial power.”  Rights generally don’t, but privileges can.  P. 174 [public/private right distinction again].

2. “Art III inquiry merges w/ questions of DP: if gov is depriving citizen of life/lib/prop, must give citizen judicial process (i.e. article III ct); other hand, if denying “mere privilege”, can resolve w/ purely exec action.  See Murray’s Lessee.

D. Administrative Adjudication & Jury trial: no 7th amendment right to jury trial in agency cases, even if would have gotten one in fed ct.  See Atlas Roofing v. OSHRC.

V. Agencies & Separation of Powers
A. Withrow v. Larkin – Wisconsin doctor being investigated by Examining Board; Board moves from investigation to a suspension hearing.  Doc claims DP violation if Board allowed to determine his fate. (Note: not a fed sep of powers case (involves state agency, but raises analogous issues so valuable precedent)

1. Issue: Does it raise DP questions to have a body who investigates a complaint also adjudge it?

2. Although bias is concededly bad, the combination of investigative and adjudicatory powers together does not automatically equal bias.  Must be shown to be a very serious risk that this combination will result in bias, for example:

i. Tomey case: DP violation for mayor to get paid entirely based on fines he collects, and he assesses you a fine and then tries & convicts you as well.  Rule = can’t adjudicate your own cases.

ii. Gibson v. Berryhill: when an optometry board dominated by solo practitioners in a community that had about ½ optometrist practicing individually, and ½ for big firms ruled that corporate practice of medicine was unprofessional, Court declared it a DP violation b/c board member had too much financial incentive to rule the way it did.

iii. BUT, the lawyer-administered bar exam would not be a DP violation b/c even though the administrators would have a financial stake in decreasing entrance of new attnys into market, benefits would be too diffuse to persuade court.

iv. So where do you draw the line? Financial? Sometimes, but not always. Can be other biases as well, e.g. if your ex-husband is presiding over your criminal trial.

3. Court Rules: Not a constitutional problem.

4. Rationale: okay for article III judges to take place in preliminary trial aspects (e.g. warrants, preliminary injunctions) so it would be odd to find problematic for administrative agencies to do so.

5. Not surprising the SC ruled this way.  To rule otherwise would invalidate the way the administrative state works.

6. At some point the DP argument just isn’t persuasive in this context:

i. There are no better alternatives for how the system should run

ii. It’s too embedded to go back and change it  (Note that this is also the reason that no one challenges state schemes like this one on Separation of Powers type grounds; also, not always state sep of power reqs & this case was pre-Buckley when everyone thought sep of powers was dead).

B. Why do we even have agency heads involved – why not just use ALJs?  

1. B/C trial like function can be performed by ALJs or agency heads

2. To deny heads that role, would mean ALJs would be involved in final decision-making which would make them unconstitutional b/c they’re inferior officers.  See Landry.  Therefore, to make them constitutional, they’d have to be nominated and confirmed, which would make them principle officer and more importantly takes away the advantage of using agencies.

(1) Note that separation of functions does not apply when agency heads are involved in the investigative and adjudicatory phases of the same case. ????

C. Status of Separation of Function Concerns in Modern Admin State

1. Issue: today ( are agencies constitutional?; = how do agencies have to divide their functions in order to operate in a constitutional manner?

2. Congress’s solution is to separate function within agency (by people, unit, whatever).

3. Madisonian Separation of Powers: would require no mixing of function. Would obviously render all agencies would be unconstitutional 

4. Suggests: Revolution of 1937 picked administrative state over Constitution of 1787.

5. Moderate position: moderates share Madison’s “fear of tyranny” w/o checks/balances separation of power provides, but realize we’re too entrenched in our administrative state, so they work to build some of the checks and balances back into agency rulemaking & adjudicative functions.

6. Thus, modern administrative state doctrine is backtrack away from Landis confidence in agencies but an acknowledgement that agencies are needed in our society.

Statutory Constraints on Administrative Procedure

I.
The Administrative Procedure Act
a. “The Fierce Compromise” & most important statute in Admin law

b. Applies across the board to agencies – but it’s a gapfiller/default statute.

c. Congressional Control

i. congress can amend APA any time it wants

ii. also can say in organic act that act trumps APA procedural reqs

d. Non-Statutory Constraints on agencies

i. presidential directives

ii. agency practice

iii. judicial opinions

II. Triggers for Formal Rulemaking & Formal Adjudication

a. Distinctions

i. Rulemaking v. adjudication

ii. B/w Formal & Informal Procedural Models

FORMAL




INFORMAL









RM



ADJ

1. Formal RM & adjudication laid out in §§ 556, 557, 554 – formal agency proceedings are substantially more lax than judicial trials, but are still significant

a. but 554 only applies to formal adjudication, not RM

b. 557/556 are more trial like procedures and apply to both RM & adjudication

c. From 557/556, get:

i. present evidence orally

ii. cross examine/present rebuttal witnesses

iii. agency has to put evidence in record and to decide based on it

iv. presiding officer = ALJ

d. Findings & opinions from formal agency action sound a lot like Article III courts’; don’t get all bells & whistles, but get lots more than with informal…

2. Informal rulemaking laid out in §§ 553 – minimal notice & comment requirements:

a. agency’s notice can contain either the terms or substance of the proposed rule or a description of the issues involved (which is pretty lame – no specific rule has to be described).

b. parties can get “opportunity to participate” in the rulemaking,  with or without opportunity for oral presentation – not right to appear. No right to CX either. Note that there are no requirements that these comments be made in public. [But also note, this is more than is required of Congress when they legislate – doesn’t need to give any notice.]

c. Agencies “shall adopt concise general stmt of basis & purpose.”

3. Magic Words – if organic statute requires “determined on the record” or “made on the record” tells you you’re in world of formal RM & triggers application of 556 &  557 (& according to 554, also applies to formal adjudication).

4. Informal Adjudication – no of APA provisions apply. We presume we can pull a little from 554, but that’s it!

b. Florida East Coast Railway:  after which formal rulemaking virtually ceased to be used (b/c very few statutes actually use the magic words); case involved per diem charges to deal with freight car shortages on the rail lines.  

i. Interstate Commerce Commission sets up “hearings” for dealing with the proposed per diem charges.  Railroads  met at a conference with the ICC but assumed they would get further hearings.  Instead, ICC promulgated the rule despite the fact that numerous railroads requested oral hearings.

ii. Issue I: what language is required in the organic statute to trigger formal rulemaking requirements of APA?

1. Argument: The U.S. argued that hearing requirements had been satisfied.  The railroads argued that the “after hearing” language was intended to = “on the record after opportunity for an agency hearing” language of §553, which triggers formality.

2. Resolution: Citing Allegheny-Ludlum Steel Corp., Rehnquist and the S/C determined “after hearing” doesn’t trigger 556/557 reqs (even though that issue wasn’t even briefed in Allegheny).  S/C says that “on the record” and “after hearing” aren’t words of art and that other language may or may not trigger the formality requirement.  But “after hearing” clearly doesn’t do so.

iii. Issue  II: RRs know that 557/556 don’t apply & only 553 (informal RM reqs) applies but the APA is just a gap filler. The organic act – the ICA – gives them oral hearings & right to CX so isn’t it providing for heightened procedural protection? [Benji says this is a good argument to make generally if you can’t get §§556 or 557.]

1. Here the S/C looks back at the Esch Act (which got incorporated into the ICA) and determines that it was not clear what “hearing” meant.

2. Also, the S/C states that the ICA was amended (1966) after the APA had been enacted – so Congress’ decision to use “after hearing” instead of “on the record” had to import concepts of the APA and therefore indicates that formality was not required.

3. Benji says this is goofy argument b/c everyone at the time assumed that “after hearing” meant “on the record.”  Even the D o J’s manual indicated that ratemakings were always formal and that there were no magic words necessary.  Not to mention that the Esch act was enacted pre-APA (in 1917) & amendments to it that court said put it in realm of APA backdrop didn’t even change “after hearing” language - suggests if anything, 1917 intent should govern. Probably no legislative history on “after hearing”. If the Esch Act wasn’t clear enough, nothing else really is.

iv. Argument III: DP violations.  S/C says that this is an across-the-board policy affecting all common carriers, not a policy singling out anyone.  

v. Reality Check: As practical matter, even though the court says there are no magic words, you have to say “on the record.”  No statute that without that language has been found to require formal rulemaking. This case is dramatic constriction of the formal RM-ing category.

vi. Douglas Dissent: This is quasi-judicial as opposed to the legislative decision in Allegheny.  Rate-making has always been understood to be special – the kind of thing that sets up a DP concern.

1. Gov’s Response: when agency is acting like a leg, it has as many procedural limitation as a legislature would, i.e. almost none

2. Counter: APA sets out line b/w RM & adj, congress can draw line anywhere it wants when dealing w/ statutory issues.  But that does not answer the question for where the Constitution draws the line in terms of DP. Some think the lines are pretty close but in this case, may look more like adj than RM. 

vii. Pros/Con: loss of formality means a loss in accountability, although it also probably speeds things up some

b. Formal Adjudication

i. Definitely Formal: Statute contains words “on the record.”

ii. Definitely Informal: Statute contains no suggestive language; history inconclusive.

iii. Fuzzier Scenarios: Act is missing magic words but has some language

1. Majority Rule: SeaCoast Anti-Pollution League --Rejection of FL East Coast RR in Context of Adjudication

i. EPA allows utility co to pollute waters but doesn’t give opposing parties hearing to debate the matter; it’s  adjudication b/c deals w/ specific rights of 1 party (licensure, which is by def adjudicatory)

b. ALJ certifies, EPA provides expert panel, but

i. Seacoast can’t CX

ii. Findings based on material not in record

c. Court Holds: Court Rejects FL EastCoast RR & holds don’t nec need “on the record” to trigger formal adjudication – in fact presumption of formal adjudication (so opposite of FECRR presumption of informal RM). Differences: 

i. adjudication looks like what judge does every day; RM  looks like what Cong does

ii. Adjudication relies on witnesses, while RM doesn’t.  Even though rules require lots of experts & interested parties to generate best policy, that’s best accomplished for RM in a legislative setting.

2. Minority Rule: City of West Coast Chicago v. NRC
a. organic act only requires hearing

b. 7th Circuit establishes opposite presumption of SeaCoast & same presumption as FECRR, which court presumes applies to adjudication, but also says can be overcome by specific language in the organic statue, e.g. explicit congressional intent.

3. Even smaller minority: DC Circuit in Chemical waste applies Chevron deference & defers to agency when statute ( clear; Significance = SeaCoast & Chicago courts didn’t afford guy any much deference.

III. Informal Rulemaking & Vermont Yankee
a. Three major components to informal rulemaking (§553)-

i. Issuance of notice of proposed rulemaking

ii. Conduct of the rulemaking itself, during which the agency receives comments and formulates its views.  This is what Vt. Yankee specifically affects, though its language tries to make it applicable to 1 & 3.  That fails.

iii. Issuance (or not) of a final rule, along with a statement of basis and purpose for any rule adopted.

b. The Pre Vt. Yankee Climate & Debate

i. Pre Vt. Yankee developments that led to this move by the D.C. Circuit towards hybrid rulemaking

1. Rejection of Landis’ administrative view; endorsement of public choice theory.

2. Liberals on DC Circuit: Bazelon (authored VY opinion), Wright, McGowan, & Leventhal., all “self conscious judicial activists”

ii. Aside on the Significance of the DC Circuit: 1) gets 1/3 of all admin law cases so its opinions comprise good portion of admin law jurisprudence; 2) venue always proper in DC & sometimes required (note: leads to race to courthouse issues.  See e.g., City of Gallup (parties are appealing a FERC rate and have a race to the courthouse b/c forum shopping was a major strategy & polluter wanted to be in the 10th & not DC Circuit) 3) Even SC in VY opinion suggests that if the decision had come from any other cir, would not have been as important or perhaps even heard by SC. 4) at this point in history, SC circuit bench is very activist & pro-environment, fearing agency capture, so the prevailing notion at the time was that the DC Cir had its own agenda – which had real world consequences

iii. Substantive v. Procedural Activism – Debate among the liberals: they shared Landis’ view of an activist gov, but not his confidence in agencies, so what should they do? (p. 251) Different opinions:

1. substantive activism: second-guess substantive decisions of agencies

2. procedural activist: concentrate on regulating agencies decision-making procedures [ all liberals endorsed]

iv. Result: Hybrid Rulemaking – the judicially grafting onto § 553 notice & Comment requirements a series of procedural additions that varied from cases to case

c. Essence of Vermont Yankee: (Lawson’s take at p. 269) As far as 1 & 3 are concerned, pre Vt. Yankee innovations are still good law, but once a valid notice of proposed rulemaking (#1) has been issued, courts may not require an agency to use specific procedures during the rulemaking unless there is some source of statutory, regulatory, or constitutional law that imposes those specific procedural requirements

d. Vermont Yankee Nuclear Power – Step 2 of Informal RM: “Comment”
i. Capsule: S/C rules that the D.C. Circuit is stepping on the Agency’s toes in imposing procedural requirements on informal rulemaking in excess of those required by the APA.

ii. DC circuit motivated by the following concerns:

1. The preclusion of discovery and cross-examination denied the Natl. Resource Defense Council the opportunity to meaningfully participate in the proceedings as guaranteed by due process.  It therefore directed the ACRS to use further procedural devices. [Comparison: you get so much with formal & so little w/ informal RM]

2. Commission should have remanded the ACRS report b/c it was not in layman’s terms. 

3. Underlying concerns:

a. Agency capture

b. Lack of record with informal rulemaking

iii. S/C Reverses & holds:

1. Agencies get to get make their own rules about how to conduct RM proceedings (i.e., 553’s “Comment” stage) free from judicial interference for 3 reasons:

a. If courts continually reviewed agency proceedings to determine if correct procedures were involved, judicial review would be totally unpredictable; and, agencies would feel compelled to always use maximum adjudicatory procedures.

b. The D.C Circuit reviewed the agency’s choice of procedures after the fact – based on the info available at the hearing and not based on the info available at the time the proceedings were structured.

c. The adequacy of a “record” in informal rulemakings does not correlate directly to the types of procedural devices involves but rather turns on whether the agency has followed the statutory mandate of the APA or the relevant organic act.  Here, neither the APA nor NEPA permit this result.

2. D.C. Circuit was wrong to require info in layman’s terms b/c

a. ACRS’ primary job is to explain its position and reasons, not to convey a full technical exposition of the nuclear policy being promulgated.

b. ACRS wasn’t trying to hide anything.

c. Even if the Commission had the right to remand for more clarification, D.C. Circuit had no power to order that.

3. Cons to Reading More Procedures into APA: – Given the DC Circuit’s worries about agency capture and lack of record, what’s really so wrong with adding more formalities?

a. Efficiency goes down

b. The Statute doesn’t allow it (formalism)

i. seems congress’s intent is to have only minimal proc

ii. remember: no constitutional procedural reqs, can be whatever congress decides

c. This isn’t what judges are supposed to be doing – interpret the law, don’t impose new rules.

i. COUNTERARGUMENT – The role of the judges is to stay on top of what the agencies are doing.  So it’s honoring Congress’ intent to require more formality even if it’s not honoring their specific words

ii. COUNTER 2: it’s not really policy making, it’s procedural judgments – definitely judges’ job.

d. Unpredictability of judicial review due to lack of uniformity of judicial interpretation (again, decreases efficiency b/c agency will have to defensively throw in a bunch of procedure to make sure upheld).

4. Procedure v. Substance:  it was hard for the SC to tell whether DC Cir based its conclusions on procedural or substantive grounds; DC Circuit had incentive to hide basis for fear of reversal but point is larger – most issues can be couched as procedural or substantive. Court ultimately decided that DC Cir’s grounds were procedural, but issue “not free from doubt.”

5. Reminder: an agency can choose to give more procedural safeguards if it wants.  AND, it must be consistent in giving them.  For example, if it chooses to give the safeguards to 99 parties but not the 100th, it must at least offer a reason for why it’s departing from its past custom here.  It shouldn’t have a lot of problem doing that, but it’s something to remember.
6. Aside on why VY is about RM & Not Adjudication: although licensure is typically considered adjudication, this case involved both RM & a larger adjudication b/c a sub-issue arose in the context of RM which the DC Circuit had to resolve (“How do we handle the nuclear fuel cycle?”) which lead agency to engage in RM so that it could set out a policy position instead of just resolving issue in context of this one case. Agency could of resolved in adjudication but realized issue would come up again so engaged in RM. Highlights: most agencies proceedings include BOTH decision that are RM, and ones that are adjudication.

7. Aside on DP Issue in VY: challengers made DP argument. Although most procedural safeguards for agencies are statutory in origin (organic or APA), at times they are constitutionally protected:

a. if the agency is making a quasi-judicial determination
b. if the agency makes a totally unjustified departure from well-settled agency procedures (e.g. if agency followed rule in 99/100 cases, then didn’t follow it as to one specific party, that party has DP argument; while this is not robust source of law, agency at least has to respond.)

IV. Constraints on Informal Rulemaking (thanks to the DC Circuit)

a. Introduction

i. Comparison: Original Understanding of 553 (Informal) Requirements 

1. Short notice & right to comment

2. general stmt of purpose that didn’t give much rationale

ii. DC Circuit Procedural Innovations: what were they motivated by?

1. wanted to reintroduce public participation

2. check the influence of interest parties (public choice theory) but let them participate

3. Language: agencies not discusses in terms of “delegations to experts” (Landis) anymore, but “unrepresentative agencies.”

4. Examples: Conn Light & MCI both sound very pre-VY but are post

b. Connecticut Light & Power v. NRC – NRC promulgates rules regarding fire safety at old nuke plants.  CL&P argues that 1) there was inadequate notice, 2) there was inadequate justification for the rules (which makes commenting difficult), and 3) the NRC didn’t comply with its own regulations.

i. D.C. Circuit rules that the NRC has done the bare minimum as far as providing reasoning for its rules.

1. Although no technical justification was given for the proposed fire protection program, the studies relied upon were well-known enough that it was excusable.  But it would’ve been better for the NRC to say something more.

a. suggestions that agency can exercise more discretion if acting in public interest (i.e. pro-environment), so should always make that argument, see p. 266.

2. Also, the plan holds up b/c 1) the practical effect of the final rules is still similar to what would have gone into effect with the initially proposed rules such that re-noticing was not required, and 2) NRC provides exemption provision such that affected plants can get around the rule.

ii. Ramifications of Decision Uncertain: Is the NRC likely to be happy with the result (b/c now they know where the line is, i.e. exactly the minimum they can get away w/)?  Or are they likely to take case as a warning & “thicken” their procedures to ensure that they don’t get overturned?

iii. So, what is actually required in the world of informal rulemaking? [APA + judicially grafted reqs].

1. Portland Cement Rule – Agency must disclose data on which it relied 

a. Rationale: have to give interested parties  “meaningful opportunity” to respond. 

b. Stems from vision of unrepresentative agencies; want to make sure they aren’t being arbitrary – have to justify their work.

c. However, Conn Light suggests agencies don’t have to disclose ALL DATA they relied on b/c the info had been public for 5 years.  Outlier situations, however, so in most situations, full disclosure is the rule.

2. Final rule must be a logical outgrowth of what was in the NPRM. See Conn Light.

3. Agencies must alert parties that rule may affect them.

a. Proposals must be pretty clear – can’t claim that parties were alerted by a footnote or some fine print.  See MCI.

4. Organic Acts can always give you more than the APA (ex: Clean Air Act  has much stronger language, discovery mechanism, etc.)

c. MCI Telecom. vs. FCC – review of an FCC order regarding bundling and various phone services and stuff.  D.C. Circuit rules that FCC did not meet the reqs. of the APA.

i. APA requirement for notice is significant b/c: it serves to reintroduce public participation and fairness to affected parties after governmental authority has been delegated to unrepresentative agencies, and second, to assure that the agency will have the relevant facts and info.

ii. Notice to interested parties provided in a footnote (Sprint got its notice thru ex parte communications & back channels, suggests their importance).

iii. FCC argues: 

1. Carriers should have known this could affect them – unconvincing.

2. Footnote provided notice; Ct. says problem isn’t solely in the fact that it’s in a footnote (although that’s not good) but that the footnote is in the Backgrounds section.  Regardless of agency’s intent, this footnote was not “adequate to afford interested parties a reasonable opportunity to participate in the rulemaking process”.

3. Some of the carriers got the point and commented, so it must have been adequate – Ct. says it’s not the job of a party to follow what the other parties are doing.  Further, the FCC didn’t show that its actions really gave notice to the other groups (like Sprint).

iv. There now an additional step for decision making: 

1. Advance notice (notice of inquiry) must be given of the rulemaking (called “Advanced Notice & Comment RM” or “Advanced Notice of Proposed RM,” i.e. ANPRM)

2. Rule-adopting procedure (called Notice of Proposed RM (NPRM) or “Notice & Comment RM”) – the part VY constricuted.

v. Also, rule can’t be changed during the adoption process, b/c that would great a “logical outgrowth” issue. So when a rule is challenged at this point, the challenger is really just building a record to appeal. So if you really want to influence agency, but you wait until the NPRM, you’re too late.

vi.  Timeline for the modern process.

1. Preliminary conversations with interested parties: 18-20 months

2. Adoption process: 6 months (short b/c of VY)

3. Response to decent comments: 16 months

4. Total time: over 3 year

5. Agency gets challenged 80% of the time

a. 30-40 % of the time will be reversed

b. Benefits: you can catch agency misconduct or mistakes, and it promotes transparent flow of information

c.  Drawbacks: Ossification; nothing gets through quickly.

i. Ossification: it takes so much time for agency to get rules through that it is actually difficult to get much done in a 4 year agency cycle. Example: midnight rules – administrators realize they’ve only got a couple of years left and hurry up and pass a bunch of rules.

ii. Argument: this has turned RM into window dressing

iii. Agency Responses: RegNeg/Negotiated RM

d. Closing Point: Now Agencies Must Consider 

i. IS the Final Rule a logical outgrowth?

ii. Who is the final rule going to affect?

iii. What are the reams of Data we already have that bear on this so that we can publish in advance?

iv. Note: this all affects way agencies make decisions –

1. creates resource issues

2. job program for lawyers

3. in deciding which rule to enact, agencies must go through 2 steps

V. Negotiated RM

a. Codified at 5 USC §§ 561-570; about 1/10 of 1% of rulemakings are done through negotiations

b.  §570 indicates that Reg Neg gets no more respect or deference from courts than regular informal rulemakings, i.e. not instead of regular notice & RM reqs.

c. Positives of Reg Neg

i. Avoid ossification: might expect less challenges, perhaps less vociferous judicial review & less contentious RM period.

ii.  Time advantage: parties get their info sooner & conveyance of info is more effective.

iii. Agency may be more wed to the rule b/c they put more early thought into it, i.e. decrease likelihood of capricious changes.

iv. Can get closer to 30 day notice and comment period, what the APA originally envisioned, b/c parties will already have aired their views.

v. Currently in RM process, parties have no incentive to act reasonably as opposed to extremely; regneg is less adversarial, may encourage compromise.

vi. Perhaps rules will be more enforceable (& therefore entail lower enforcement costs) b/c the parties have sat around and agreed on what was going to happen.  They’re invested in the result.

d. Negatives of Reg Neg

i. Curran arg: Doesn’t this just take as much time, i.e. not the APA vision,  but it’s front-loaded instead?

ii. What about those whose views aren’t taken into account during negotiations? Capture fear – will negotiations be dominated by industry? I.e., who do we think is representing the “public interest” at the table?

1. Response: but is this really any worse than the current N&C RM-ing?

iii. How do we know who to put at that table?  What about unorganized groups?  

iv. What is the role of the agency here? Is the agency just running a private bargaining session? Aren’t agencies supposed to represent the public interest, even advocate for it? Agencies are reduced to the level of participant. Really just private parties making law & agency blessing the consensus position.[and if agency comes up w/ its own rule, just taking consensus into account, then what’s the point of regneg? how is it dif than what we have?

v. There’s a reason we air things out in court.  If everyone with power to challenge is in on the deal, no one is left to challenge it in court.

e. Two studies on Reg Neg

i. Study 1: rules don’t come out any faster, seemed to take longer; and litigation actually increased for EPA.

ii. Study 2: Time & lit aren’t the only factors.  Reg Neg creates increased learning, increased satisfaction, decreased conflict, and is no less fair to regulated entities. [do we think how people feel should matter?]

f. Note: Value of RegNeg probably depends on your vision of proper function & role of Agencies

VI. Summary: Rulemaking Options 

a. Methods of Rulemaking

i. Formal RM-ing

ii. N&C RM-ing (Informal RM-ing)

iii. Hybrid RM-ing (Informal RM-ing w/ Judicial Procedural Reqs grafted on)

iv. Reg-Neg

b. Which is best? Again, depends on vision of agency role but none would satisfy Landis-types who want agencies nimble.

VII. Exemptions from the Informal Procedure (i.e., from N&C RM)

a. Exemptions

i. Subject Matter Exemptions

1. Military & Foreign Affairs

2. Agency Personnel/Mgmt Matters

3. Governmental Conduct

ii. “Character of Rules” Exemptions: Unless o’wise indicated, 553 exempts from its N&C reqs:

1. Interpretative Rules & general stmts of policy

2. Rules of agency organization, procedure or practice

3.  “Good Cause”

b. “Rules of Agency Organization, procedure, or practice”

i. Exemption: when agency passes rule that is purely procedural, that is, when it does not change the parties substantive rights or interests, then the agency is exempt from N&C RM-ing.

1. So they have legal effects, bit don’t impact private parties

2. but query: don’t all rules affect private parties?

ii. JEM Broadcasting: says that when a procedural rule’s “substantive effects are sufficiently grave so that n&c are needed to safeguard the policies underlying the APA,” then it is not exempt.

1. Very confusing standard similar to the Erie distinction b/w substance & procedure in the choice of law context, but judges muddle through, even though at times it seems like the “I know it when I see it” test.

2. Court concedes that all procedural rules encode substantive judgment, but the inquiry is one of degree.

c. Implementing the Interpretive Rule & Stmt of Policy Exemptions: Approaches over the years

i. Legal Effects Test (Pacific Gas)

1. Standard: “if it creates a binding norm, it’s substantive”

2. Pros: easy to administer/clarity

3. Cons

a. perhaps not as flexible as it needs to be 

b. under-inclusive – doesn’t define as much  as substantive as it should

c. agency would never bother to comply with 553 reqs

d. non-illuminating: obviously if you create a binding norm, you have to go thru 553 procedures, but many thought you should have to go thru 553 in other situations too

ii. Substantial Impact Test

1. Test: notice & comment req’d if rules had substantial impact on regulated parties

2. Discredited after VY b/c had no basis in APA.

iii. Agency-Intent Test/Impact on Agencies Test (U.S. Telephone Ass’n v. FCC)

1. Case facts: FCC says rule isn’t binding but follows it in every case. Rule gets thrown out.

2. Standard: whether agency intends to be bound by promulgated standard; multi-factor, multi-variant test

3. Negatives: hard to evaluate; looks like whenever agency tells industry to do something it intends to be bound – tough to know at outset whether stmt is binding

iv. P2C2 Test (5th Cir)

1. Standard: whether the promulgated standard leaves upon enough discretion that it can’t be considered binding

2. Court in case holds that sufficient discretion remains that it could be a stmt of policy or interpretive rule

3. Impact: won’t know on issuance of stmt whether or not it’s binding rule (same problem as w/ subst impact & legal effects test); have to wait & hook up to implementation – yikes, an administrative nightmare. 

v. J. William’s Alternative (American Mining Congress)

1. Approach: sets of following factors that can be determined  outset when examining a fed reg.

a. “legislative gap”

b. whether agency purported to act legislatively

2. Ads: actually determinable at the outset

3. Disads: clearer rules frequently seem more arbitrary (classical rule/stnd tension)

d. “Good Cause” Exemption

i. § 553: “when agency for good cause finds that notice & public procedure are impracticable, unnecessary, or contrary to the public interest”, gets an exemption

ii. Most commonly invoked exception: 1/3 of rules during 1987, all rest only about for 9%.

iii. Tennessee Gas Pipeline Co. v FERC – FERC issues interim rule requiring advance notice and disclosure of construction of new facilities.  

1. No opportunity for notice and comment before promulgation for “good cause” b/c 

a. It’s an interim measure

b. That would give the affected parties time to build like crazy before the rule took effect which would lead to a lot of environmental damage.

2. Normally, the interim nature of a rule is a significant factor in the good cause exemption – but it’s not dispositive.  Otherwise, agencies could issue interim rules all the time regardless of urgency.

3. The second reason might be okay (since the agency generally has the expert knowledge to make predictions), but here the agency provided almost no justification for its prediction of environmental damage.

4. Rule: Court must procedurally be given enough evidence to review good cause assertion substantively, i.e., not enough just to say its only interim & N&C take a long time, b/c:

a. would swallow the whole rule

b. would exempt all temporary rules from N&C reqs

VIII. Informal Adjudication

A. Overton Park – Sec. of Transportation authorizes use of federal funds to build an interstate through Memphis park.  Highway Act prohibits such construction if a feasible alternative exists.

a. Why is this an adjudication and not a rulemaking?

i. Args for rulemaking:

1. As practical matter, it will apply to other parties.

2. It’s prospective,, not retrospective.

ii. Arguments that it’s adjudication

1. Specific to this set of facts (i.e., just one road, one park, one group of people); 

2. so what if it’s prospective – it’s particular.  Besides, adjudications often get used to frame future situations.

iii. Bottom line – Ct. says it’s an adjudication w/o giving reasons.

b. Is this formal or informal? Look at organic act …

i. Does it say “hearing?”  There’s a presumption that “hearing” is enough to make an adj. formal (don’t need “on the record” b/c FECR only applies to RM. See Seacoast.). 

ii. No, it doesn’t say hearing.  So it’s informal.

c. What’s required for informal adj.?

i. Nothing!  No procedures are laid out for informal adj in APA, or in any other source of law.  So how does the agency lose this case?

ii. Petitioners have 2 claims:

1. Procedural Claim: There should have been formal findings.  This loses big.  There are no formal findings required for informal adj.

2. Substantive Claim: There’s a better alternative to agency’s decision.

a. To analyze this arg, the court has to be able to look at something even if there’s no formal record.

b. § 706 requires some amount of review (substantial inquiry), so therefore the court must have something to go on.

c. Substantial inquiry

i. Did the Secretary act within the scope of his authority?

ii. Was the choice made “arbitrary, capricious, an abuse of discretion, or not in accordance with the law?”  This is a review of the consideration of relevant factors, but the court cannot substitute its judgment for that of the agency (i.e., no w/in APA’s de novo or substantial evidence stnds).  Must be clear error.

iii. Did the Secretary follow the necessary procedural requirements?  To determine this, the reviewing court can look at the existing record (whatever that is) and, only if necessary, talk to the agency officials who made the decision.

d. So, effectively, some record is required.  Why is this okay under Vt. Yankee?  Because you’re not imposing specific requirements – this is a general demand to utilize enough procedure & produce enough evidence to give appellate court something to review.

i. Benji points out that this is okay if there are multiple ways to supply that info, but what if there’s really only one way to show something?  In effect, the agency is being required to perform a specific task which would obviously contravene VT Yankee.

e. Key: no matter how deferential the SC is in informal adjudication, its still not just going to rubber stamp. Agencies must give something for court to evaluate, & if they don’t, court can drag agency decision-makers to court to explain themselves.

B. Pension Benefit Guarantee Corp. – Reconciles VY & Overton: LTV sues PBGC for reinstating pension plans, argues that this was arb & capricious move.  Lower court instructs PBGC to do more investigation, etc.  S/C reverses, says LTV has no specific procedural rights – unlike Overton Park, which was really about general, substantive review & not a specific demand of a right (like the demand to be able to CX in VY), there is no suggestion here of inadequacy in the record.  Therefore, this violates Vt. Yankee and is not analogous to Overton Park.

C. What we know now:  in informal adjudication, you can make argument that agency hasn’t given you enough information for court to evaluate if it’s being arbitrary (Overton), but you can’t request specific procedures (VY/Pension Benefit). 

IX. Rulemaking v. Adjudication: The Chenery Story

a. Chenery I: SEC declared illegal shareholder plan based on “equitable principles” from the caselaw, b/c of advantage SH-managers were giving themselves.

i. SEC’s Arguments:

1. Shareholders violated well-established principles of equity from the caselaw.

a. Court rejects: Says agency interpreted the precedent wrong.

2. Agency argues it should get deference b/c it’s the expert (Landis like)

a. Court rejects: Says agency didn’t rely on this argument in its original decision, and can’t make post hoc rationalization; have to base arguments on grounds you asserted during agency proceedings.  The Chenery I Principle.

b. Rationale: Court rejects analogy that agencies are like trial courts; court says appellate court + district = one unit, but agency + appellate court ( a unit, Agency itself is a complete unit so what comes out of agency has to  be the 1) basis & the 2) determination according to basis.

ii. SC Remands – Why, if agency got it wrong? B/c agency’s result may have been fine on other grounds, court will only review to make sure that the grounds on which agency based its decision actually serves as the bases, won’t resolve, in fact can’t – whole point is there’s no evidence.

iii. Alternative Approach for SEC: could have engaged in RM & set forth the rule that prevented the shareholders from engaging in this practice. In fact court is encouraging that approach but not clear if its mandating it.

b. Chenery II – the same case on remand. SEC reaches the same result, and goes out of its way to say they are not making a binding general rule & relying on none, only making a party-specific judgment in the context of this adjudication; cite no new cases – in fact doesn’t really base decision on any legal authority or claim to.

i. DC Circuit: Reverses the SEC; understood SC in Chenery I to forbid the application of a standard that didn’t preexist the decision, i.e. that SC required more than a case-specific decision – required Chenery to come up w/ a rule, didn’t merely suggest it; held: that SEC abused its discretion.

ii. Supreme Court: Reverses DC Circuit based on rejection of the following arguments:

1. It gives agency too much power to allow them to make case-by-case decisions that are entitled to deference. Commissioner should have to justify his interpretation of the statute based on some source of law, or at least an agency standard.

a. SC Response: These are judgment calls & someone has to make them in these issues of 1st impression – why not let agency commissioner who has experience & expertise?

2. If we all agree that what agency is doing is creating law, then it should at least have to do it via RM process & not ad hoc via adjudication.

a. SC Response – the Chenery II Principle: “The choice b/w proceeding by general rule or by individual, ad hoc litigation is one that lies primarily in the informed discretion of the administrative agency.”

b. Rationale: b/c agency has both RM & adjudicatory power, more acceptable for agency to exercise it’s discretion on when to use which.

c. Aside: Remember that DP limitations apply to things that are really adjudication; this suggests that the Chenery II principle operates in only one direction, i.e., agency has discretion to push things that could be RM into adjudication, but things that constitution requires be adjudicated can’t be pushed into RM.

3. This is a classically retroactive & that’s a problem; agency doesn’t even argue that their decision was based on an existing standard – if agency develops a new standard in this adjudication, fine, but shouldn’t be able to apply it to the Chenery Corp in this case.

a. SC Response: This retroactivity is okay b/c it’s a case of 1st impression & you have to make the rule sometime.  As long as the benefits>>the harm, retroactivity is okay.

b. Dissent: Majority opinion violated every principle of American law in one fell swoop!

c. Response: exactly. That’s the point of agencies – we  don’t want a Cumbersome process that enables companies to be able to slip something sneaky by agency if it doesn’t think of loophole first.

c. The Post-Chenery World

i. Chenery I & II Principles are still bedrock principles of American administrative law, but there are a couple possibilities that they left open:

1. The court only says that the choice b/w RM & adjudication is “primarily” & not exclusively left to agency discretion – so there is some judicial role in policing agency judgments.

2. If a court characterizes the choice b/w adjudication & RM as “abuse of discretion”, is empowered to overturn agency decision.

ii. Retroactive Adjudication

1. While Chenery II makes clear that retroactive application of a principle is generally permitted, courts sometimes refuse to apply newly formulated principle retroactively if the apparent injustice is countered only by a small amount of benefit, i.e. BALANCE:

2. Concerns to Balance (from Retail, Wholesale & Dept Store Union): 

a. Case of 1st impression?

b. New principle an abrupt departure from clearly established principle as opposed to merely filling in gap in the law?

c. Extent of reliance by party?

d. Degree of burden application imposes on party?

e. Statutory interest in applying new rule despite party’s reliance on old stnd?

3. So Chenery ≠ the last word.

d. Why do some agencies choose Adjudication over RM? (E.g. NLRB)

i. Advantages of Adjudication

1. Flexibility: 

a. Agency only has to deal w/ case in front of it

b. Can distinguish cases & tailor law to individual parties.

2. Notice –  less given in adjudication.

ii. Advantages of RM: Efficiency

1. Each individual adjudication takes a lot of time

2. 1 rule made thru RM affects lots of companies at once

iii. Chenery II says: it’s agency’s choice.

e. Retroactive Rulemaking

i. Chenery II permitted retroactive adjudication – what about RM?

ii. Bowen v. Georgetown Univ. Hosp – involved unusual rule (retroactive costs limits for Medicare) that only operated retroactively.

1. Holding: Agency may apply rule retroactively only if Congress states explicitly in statute that it intends to make rule retroactive; o’wise, rule can only operate prospectively. (Even in though in this case this was arguably contravening congressional intent).

2. Scalia Concurrence: APA should be in this discussion – it defines “rule” & “future effect” & the way he reads it, APA says rules can only have a future effect.  [Benji: he is trying to distinguish b/w RM & adjudication – remember it’s important b/c DP only applies to adjudication].

Constitutional Constraints on Agency Procedure

I. Introductory Matters

A. Doctrinal functions of due process

a. Specific protections defined in the Bill of Rights

b. Substantive due process

c. Procedural due process

B. Factors in the importance of due process

a. Incorporation (Bill of rights to States) and reverse incorporation (14th Amendment to the federal government).

b. Rise of substantive due process, first to protect slavery, then to protect economic liberty from the progressives, and lately to protect interests “in favor with the nation’s intellectual elite.”

c. Administrative state has led to increased importance of procedural safeguards as a check on that arm of the govt.

C. Theories of Procedural Due Process

a. Nihilism – no real procedural DP; policy prefs of the majority

b. Compartmentalism – procedural DP exists within each area of government; DP for prisons, DP for employment, DP for welfare, etc.

c. Doctrinalism – general DP exists in law

D. Four on/off switches for Procedural DP

a. “deprive”

b. “person”

c. “life, liberty, or property”

d. government action

E. Tie to Londoner/Bi-Metallic – Agencies are bound by procedural DP requirements only when they are engaged in adj. functions involving a small number of people; no DP when agencies are acting like legislatures affecting large groups, i.e. when RM.

F. “Rights & Remedies” & When you get Procedure (vs. whether)

a. North American Cold Storage – city orders destruction of putrid food & party demands pre-destruction hearing.

i. SC Holds: DP does not req pre-destruction hearing; yes, you’re entitled to procedure, but not specific right to get it pre-deprivation.

ii. Rationale: DP is satisfied if you are given post-deprivation hearing & not even if you want a pre-deprivation hearing b/c you can seek adequate compensation in tort thru civil suit against gov if it turns out deprivation was unlawful.

iii. Reasons why N. American Storage may have tried for pre-dep hearing instead of just suing in tort:

1. Want to set precedent that would slow down gov action, leading to less regs & less enforcement.

2. Uncertainties arise post-deprivation (e.g. timing/market position)

3. Issues of proof (evidence has been destroyed)

iv. Reasons why a pre-deprivation hearing may be in GOV’T’s interest:

1. Chance to alleviate (s’ concerns in advance

2. If gov is wrong post-deprivation, will incur 2 costs instead of 1:

a. Cost of destroying chickens

3. & cost of paying N. American

b. Phillips – Similar situation to previous cases, involved demand of pre-destruction hearing before destroying putrid chickens.

i. Holding similar to Cold Storage: since a remedy is available (damages suit in tort against if chickens weren’t sick) for deprivation, gov interests trump property rights.

ii. Modern understanding: Now, you can’t sue gov in tort (b/c of SI) & therefore underlying rationale that the party will be compensated later is clearly no longer true; however, the principle is still good law, i.e. the government can deny you a pre-deprivation hearing if it’s going to provide you w/ a post deprivation hearing.


II. “Life, Liberty or Property”

a. A Tale of 2 Models: What’s the metric, the character or importance of the loss?

i. Dogmatic Approach: Bailey v. Richardson: gov e’ee terminated for alleged affiliations w/ commie groups; argues that she was denied DP b/c in her termination hearing, was a sham –  she could present evidence but gov didn’t have to present its evidence & she couldn’t CX it.

1. Holding: She has no life liberty or property interest here – she is an at-will e’ee.  “So what purpose would process serve?”

2. Court’s Metric – dogmatic approach, If interest doesn’t fit into one of the 3 categories, you’re not entitled to any DP.

3. Court draws Holmsian distinction b/w common law rights & gov’t enacted privileges, “what gov giveth, gov can take away”, i.e. may have right to free speech, but not to gov job.

ii. Introduction of “Grievous Loss”: Joint Anti-Facist Refugee Committee v. McGrath (facts?)

1. Frankfurter Concurrence: 

a. Metric: if you “suffer grievous loss of any kind”, entitled to DP.

b. Rxn to Life/Lib/Prop Approach Issue: concedes interest ≠ life, lib or prop, but says if loss is great enough, don’t have to concern ourselves w/ this schema. 

2. Reid Dissent: takes dogmatic approach – no deprivation of life/lib/prop because ( can still conduct business, reputation ≠ a property interest.

3. Comparison

a. Frankfurter focuses on IMPORTANCE of loss – grievous?

b. Reid focuses on CHARACTER of loss – life/lib/prop?

iii. Cafeteria & Restaurant Workers v. McElroy – e’ee loses job @ cafeteria on premises of naval facility but privately operated b/c navy denies her access into facility b/c of perceived security problem; offered another job but turns down b/c inconveniently located. ( wants per-termination process.

1. Majority adopts Dogmatic Approach: b/c she had no property interest in e’mt (it’s a mere privilege), she’s got no claim to DP– again endorsing right/privilege distinction.

2. Dissent endorses Frankfurter position: rejects majority’s emphasis on categories & says focus is “grievous loss” & “fundamental unfairness.”

b. Lifelibertyproperty:

i. Goldberg v. Kelly: welfare recipient’s benefits are cut off so he challenges DP demands he get pre-termination hearing, not just a post-termination hearing b/c he needs the $, can’t wait for process then to get it.

1. Issue: does the constitution require pre-termination hearings for welfare benefits?

2. State concedes that DP is relevant here, which changes question from whether beneficiary is entitled to process to when & how much?

a. Probably a decent argument as per above dogmatic approach that that welfare benefits ≠ property rights.

b. But years have passes, justices have changed & now 5 liberals in the majority so state must assume “grievous loss” approach dominates court.

c. State was right: majority even cites  in a FN the revolutionary article written by Charlie Reich that describes “the new property”, a new focus of property to include welfare benefits. 

3. Supreme Court holds: post-termination hearing is not enough when means of living is at stake.  Welfare recipient entitled to more procedure:

a. Doesn’t need to be judicial or quasi-judicial & not requiring a comprehensive record, however – look at what ct reqs!

b. Definitely recipient gets:

i. Right to retain attny

ii. Present facts

iii. CX witnesses

iv. Decision must rest of facts

v. Stmt of conclusions & reasons

vi. Impartial decision maker

4. But how does the majority position square with the state’s interests?

a. Government Interests

i. Uninterrupted provision of welfare (guard agnst malaise)

ii. Guarding fiscal/administrative resources

b. Majority Balances: says the gov’s 1st interest combined with the recipient’s interests combine to outweigh the gov’s 2nd interest.

c. Note: NY could respond that it is probably in a better position than the SC to ascertain the relative value of its various interests, but hard to make a “proper judicial function” argument to SC.

5. Substantive Point in Black’s Dissent: extensive procedures might make states less likely to add welfare recipients to the roles to begin with. [compare w/ arguments for oral hearings]

6. Post-Decisions Opinions Cut in Opposite Directions

a. 1 Study: decision has lead to increase in welfare bureaucracy & thus a formalization of the process which has been bad for recipients

b. Others argue that this gave welfare beneficiaries dignity.

c. Benji: can both be right!

ii. Wisconsin v. Constatinu: woman sues when police puts her on list posted in liquor stores declaring her a drunk & forbidding sale/gift of alcohol to her w/o any hearing or process

1. Holding: DP is triggered b/c of her “grievous loss” (citing Frankfurter), the excessive stigma of being characterized a drunkard, so she gets a pre-deprivation hearing.

2. “Reputation Plus” – this is Reconcilable w/ Paul v. Davis (where person gets put on shoplifting list but isn’t a shoplifter)? There, SC recognized the damages to his reputation, but said dogmatically, not life/lib/prop, so DP not triggered.  Reconcilable b/c you have to allege a deprivation in addition to the grievous loss of the damage to your rep – here, she lost her constitutional right to buy booze. 

a. Post-Roth: inquiry is changed so that GL only goes to how much & not whether you get DP. Whether question answered categorically (albeit w/ broader categories).

iii. Bell v. Burson – Clergyman in car accident w/ little girl whose parents sue but uninsured so license is revoked w/o pre-termination hearing.  He asserts his DP right to pre-revocation hearing.

1. Holding:  Full adjudication ≠ necessary but some sort of pre-revocation hearing to determine whether reasonable possibility of judgment being claimed against licensee. 

2. Merely an application of the general principle that relevant conditional restraints limit state power to terminate an entitlement, whether it’s called a “right” or “privilege”. SC says if it’s an important enough interest, focus on gravity of loss, not categorization as right/privilege in determining how much process he gets.

3. So, focus on grievousness both to figure out (1) whether you get DP & (2) how much DP you get.

III. Entitlement Theories
a. The Rise of Entitlement Theory

i. Status of things Pre-Roth

1. Right/privilege distinction appears dead

2. No clear on/switch for when DP applies has emerged

3. Not clear that whether party gets DP should be established separated from when & how much.

ii. Roth – non-tenured prof employed for one year at Wisconsin State (Oshkosh) doesn’t get his contract renewed b/c he’s a dissident; no “for cause” clause in K; e’ee argues he’s constitutionally entitled to some amount of pre-termination process, that it will be career-ending for him to be terminated.

1. SC’s Analysis: Blend of Dogmatic & Grievous Loss Approaches:.

a. The DP Trigger:  If asserted interest is a liberty or property interest under the 14th amendment, then party gets some DP protection. (Note: life has dropped out of the equation b/c usually only applies in criminal context). 

b. Entitlement Amount: Once DP clause is triggered, court evaluates the grievousness of the loss to determine how much DP you get. 

2. Lib&Prop: although court is reintroducing this categorical approach, not going back to Bailey rights v. privilege analysis; SC broadens the definition of property & liberty.

a. Liberty Interests
i. Broadness: SC quotes Meyer v. Nebraska & declares liberty is what is “essential to the orderly pursuit of happiness by free men.”  Query –

1. Seems that this is not that different from grievous loss in that there is always an argument that your interest falls w/in the scope of the stnd.

2. But remember, this case was decided against the background of the grievous loss stnd which the court explicitly rejects; so while the exact parameters of the Meyer stnd are fuzzy, this is clearly a narrow range of interests than grievous loss.

ii. Source of Interest: Constitution. – all liberty interests emanate originally from Constitution.

b. Property Interests
i. Source in interest: State positive law (statutes, state constitution, K law, government actions & statements etc.); therefore property interests will be different form state to state, but all are constitutionally protected (DP) if state gives them to you.

ii. Broadness: also broader than common law notion of property right, b/c includes any interest established by state law. (Takings clause issues arise if state tries to avoid giving property interest by declaring it not to be.)

3. SC holds: that Roth is not entitled to DP protection b/c:

a. Didn’t prove that he was so stigmatized that termination was career ending (not a liberty right), see FN 13.

b. This isn’t a property right, just an abstract interest.

4. Marshall dissent: Every person who applies for gov’t job should get it unless gov’t has good reason for denying e’mt & tells applicant  what it is. (Counter argument: if gov’t gave reasons, would open itself up to argument after the fact which could bog state down, but Marshall would say this keeps state honest).

iii. Perry v. Sinderman: another tenure case, this time court finds teacher has de facto tenure, even though no written K that states she has tenure; state repeatedly assured her that “she was okay” etc..

1. Court holds: Teacher is entitled to DP b/c she had a property interest in her job, originating in state law, as per Roth.

2. Clarification of Roth: “State law” from which property rights are derived, not only includes explicit law such as statutes or written state K – state can created enforceable Ks (i.e. property interests) w/ its actions alone.

b. Mechanics of Entitlement Theory: Criteria, Connection, & Constitutional Cores
i. Forget Grievous Loss: Meachum: v. Fano – prisoners get transferred to worse prison w/o being told the details of where they were being transferred; court looks to state law even though the DP claim is that a liberty interest has been affected & prisoners want DP.

1. Court holds: Rejection of grievous loss test – court says although state can expand liberty interest of prisoners beyond constitutional core, and may have here for other things (e.g. good time credits), prisoner does not entitled to DP anytime there is a substantial deprivation -- & claimed interest (expectation of remaining in same prison) = too ephemeral.

2. Life/lib/Property:  clear now that liberty has constitutional core, while property doesn’t (solely state-law created), but state can expand property interests beyond constitutional core, & if it does so, DP-bound if takes them away.

3. Reminder: state can always give you more than the Constitution; that’s just the floor.

4. Limited to Prisoner cases: Some argue this precedent is distinguishable but nothing in language of opinion suggests holding confined to prisoner cases.. 

5. Dissent (Brennan): go back to grievous loss standard -- Majority says liberty comes from either “Constitution” or “state law.”  They’re actually endowed by their Creator with liberty as one of the cardinal unalienable rights.  The correct test should be grievous loss.  Since a transfer to a physically worse facility is analogous to being moved to solitary, this is a grievous loss sufficient to invoke DP protections.

ii. The Mandatory & Specific Test – Kentucky Dept of Corrections v. Thompson: prisoners argue that state law (via prison guidelines) established a right to open visitation; specific consent decree language indicated prisoners had this liberty interest.

1. Majority (Blackmun)—2 Part Test: to demonstrate an entitlement under state prison law, prisoner must show regulations are …

a. Specific – language must contain “substantive predicates”

b. Mandatory – interest must be asserted in mandatory terms

2. Holding: Regulations at issue were specific to visitation, but not worded in a mandatory fashion, i.e. in a way that would generate reasonable expectation of enforcement.

3. Benji: this creates wacky incentives for Prison wardens – 

a. Create fuzzy criteria, not specific, which will be more confusing for people who have to implement laws

b. Make a fuzzy connection b/w criteria & benefit.  Definitely never use “shall” or “will” in describing connection, use “may”.

4. Marshall dissent: argues for return to grievous loss standard. Loses.

iii. Looking Grievous Lossy!? Sandin v. Conner – prisoner is wrongly thrown in solitary w/o any process; record is expunged but still claims DP violation.

1. Majority (Rehnquist): Rejects of Thompson Mandatory/Specific Test b/c  leads to –

a. Incentive to state to be really vague w/ regulations

i. Not to give substantive guidance, to use words w/o meaning)

ii. Creates non-delegation issues b/c states given incentive to make their e’ees little law-makers

b. Over-involvement of federal judiciary b/c anytime there’s mandatory language or specific guidelines, prisoner can sue.

2. Majority’s new test: Prisoner entitled to DP if prisoner statutes suggest an interest & he experiences “an atypical & significant hardship.”
a. Implication: don’t just look to what language (like mandatory/specific test), look to degree of hardship too.

b. Comparison to grievous loss – doesn’t this look like grievous loss again? Well, similar idea but appears to inject objectivity (“atypical”) as compared to subjective (“how did loss make you feel?) GL standard.

3. Ginsburg Dissent:  Thinks all liberty interests originate in constitution, maybe some natural law component –but not from state law & shouldn’t be playing the game of analyzing the state law. 

4. 3 Real Options for Standard

a. Liberty interest only arises from constitution. (Ginsburg).

b. Constitution plus what state creates.

c. Constitution plus what state creates, if really important. (Majority).

5. Breyer dissent Benji thinks it’s nuts, and that it has nebulous implications, but I can’t even articulate it.

6. Example of Compartmentalization:  There is a trend in general admin law to create clear objective standard to guide agency/state behavior & to make judicial review easier. There appears to be an opposite trend in prison suits.  Isn’t it weird to define “liberty” differently & look to different source of definition depending on the context?  Obvious tension b/w cabinning discretion & reducing prisoner DP causes of action.

IV. “Due Process of Law”: What does it mean?

a. The DP Calculus

i. Matthews v. Eldridge – disability beneficiary gets his benefits cut off; has some procedural protections (post-termination but pre-final deprivation, notice & summary of evidence, opportunity to review his file, opportunity to respond w/ counter evidence); however, wants: oral hearing (not paper), a la Goldberg, witness testimony (docs, etc) , somewhat insulated adjudicator (like ALJ).

1. 3Part Test – Matthews Factors: What you get pre-termination, although court is not explicit about their relative weight:

a. Private interest that will be affected by the Action

b. Risk of an erroneous deprivation and value of any additional substitute procedural safeguards

c. Government interest, including the fiscal & administrative burdens additional safeguards would impose.

2. Application of Test in this Case

a. Factor 1 – Private interest to be affected

i. Alternative sources of income – little possibility of future e’mt but can go on welfare.

ii. Not as worried about disability beneficiaries as welfare ones – court distinguishes the 2 saying welfare is the LAST safety net, whereas disability is 2nd to last.

iii. Benji asks – seems to suggest court must evaluate the intricacies of the program; what if someone can’t get welfare b/c of changes in the law, then should court reconsider this holding?

b. Value of additional procedures/Risk of erroneous deprivation

i. Process not greatly improved by oral as opposed to paper hearing in general.  In some situations oral may clearly be better (welfare-Goldberg), in other situations paper may be better (anthrax ex).

ii. Court holds beneficiary gets less additional advantage than in the Goldberg welfare context (argument was that do to lots of factors, much better for welfare folks to argue orally that make paper submissions).

c. Government interest

i. Arguable both ways whether additional procedure will cost gov a lot.

ii. But based on agencies experience running bureaucracies, court defers to agency judgment that additional procedures will increase costs significantly. [does this suggest an implicit deference to agencies?]

3. Reflection on the Matthews Factors:  Test is heavily focused on ACCURARY.

a.  A Suggested Alternative (Professor Breyer)

i. Instead: Multiply the increased likelihood of accuracy  from additional procedure times the interest of the claimant, and then compare – is it greater or less than the cost to the gov?

ii. Benefit: straightforward.

iii. Negative: really behavior for agencies or courts?

b. Does focus on accuracy leave out other important factors?

i. Dignity interest of the ( (in Cal’s APA)

ii. Sensitivity to individuals

iii. Give people feeling of fair shot.

c. Incentives Arising from of Focus on accuracy: if agency promulgates really streamlined, rigid criteria, benefit of extra process will always be low. This is exactly what SS agency has done. 

d. Implications of Matthews good or bad? Some different takes:

i. Results in clear, inflexible rules which means more efficiency but decrease in chance people will feel their issue was meaningfully adjudicated

ii. Lose a lot of subtly & nuance w/ paper hearings – situations are contextual & should be objectified (Professor McGraw)

iii. Matthews never considers the kind of society we’re trying to promote. (Counter: good! That’s the legislature’s job, not the courts’).

4. Comparison of Roth & Matthews 

a. In Roth, issue was whether & court held you need certain type of interest, here ,the issue is how much process he gets, & court lays out 3 factor test to figure it out.

b. Do we need both? With Matthews we have a way to balance competing concerns to decide how much DP someone gets, so do we still need Roth to answer whether? (i.e. do we need Roth threshold test when we have the Matthews continuum, which must contain as one of its points, almost no process). See Gilbart v. Homar – answer is yes!

5. Matthew’s Baseline assumption: is legislative procedures, but considering that we are dealing with constitutional rights, perhaps the baseline should be a full common law trial for every deprivation of property. Counter: legislature’s call on what type of trial/process you get.

ii. “Bitter with the Sweet” Theory Rejected: Cleveland Bd. of Ed v. Laudermill – civil servant fired for mistakenly not reporting firing, wants more process when states takes away his job (property interest).

1. Issue: Court holds he clearly has property interest in gov job, so no real Roth (whether he gets DP) issue, instead, questions is how much process he gets?

2. State’s position: state can give the bitter (limited procedures) with the sweet (entitlement), i.e., state can extend procedurally limited property rights.  He didn’t have an unfettered property interest in his job, he had an interest in the job he had which came w/ a certain (limited) group of procedural protections. Entitlements have substantive & procedural aspects (related to idea that rights/remedies are inextricably linked).

3. Court’s Holding: Rejections of “bitter w/ the sweet” (see Arnett v. Kennedy), court says state can only create substance of the property right – after that, the constitution determines the procedure.

4. Incentive Created: Artful Drafting – state statute should be drafted to avoid the substantive delineation of an entitlement – define everything e’ee gets procedurally to avoid actual entitlement.

5. Weighing 3 Matthews Factors
a. Private interest: retaining his job, income.

i. Court says its significant

ii. Notice, in Matthews downplayed this interest, saying disability beneficiary had exhausted his last resort – welfare!! (freaking’ Rehnquist).

b. Chance of increasing accuracy

i. Court says obviously of value to have hearings

ii. Compare: in Matthews, court said oral hearings provide little additional value.

c. Government interest

i. Court holds gov won’t experience significant burden in the way of costs, seemingly giving state no deference & declaring it would be more costly to hire & fire people.

ii. Also inconsistent w/ Matthews which deferred to state’s judgment.  Arguments state/agency can make:

1. Role of leg, not cts to make this call

2. Should be some amount of deference as per Matthews (declaring state in better position to evaluate costs).

3. On the merits, court is taking away state’s discretion in deciding what’s in their best interest.

6. Court’s Goldilocks Resolution: gives laudermille some pre-term procedure, but not a lot – decides on its own what is “just right”, (here, conference w/ supervisor). 

7. Rehnquist: this approach is ridiculously arbitrary! 

iii. Gilbart v Homar: university police officer demoted & suspended w/o pay b/c he supposedly confessed to police abt marijuana charge. Not informed by university as to grounds of demotion, so he can’t admit or deny the charges.

1. Lower Court Holding: need some pre-suspension hearing if going to suspend.

2. Roth Lives On: Court says it wasn’t argued here, but the issue of whether this e’ee gets DP is still open. Roth & Sinderman both dealt w/ e’ees that could only be fired for causes, & held they had a property interest in their jobs, but whether DP extends to e’ee discipline short of e’mt is unresolved.

3. Applies 3 Part Matthews Test

a. Private interest: 

i. only temporary suspension &

ii. loss of income small

iii. gets prompt hearing.

b. Risk of erroneous deprivation:  Court holds that this is the dispositive factor.; b/c here an indendent group, the police, provided the evidence.

i. Sure, indictment isn’t same as arrest, but it’s enough

ii. E’ees should be happy enough abt delay b/c it gives state more time about best info!!

c. Gov’s interest
i. Gov argues it has significant interest in safe, reputable e’ees.  (Counter: but gov’t is suspending him regardless, issue is whehter it can do it w/o pay!)

ii. Court holds it has interest in not paying 2 guys while 1 guy is suspended (Counter: But just said amount was insignificant in terms of e’ee’s interest!). [what?]

b. The Adequacy of Post Deprivation Hearings

i. Pursuing Redress Against the Government

1. State Tort Law Suits

a. This is the remedy that the Supreme Court used to justify not granting a pre-destruction hearing of the putrid food in North American Cold Storage.  It is still available in theory.

b. In reality, several obstacles:

i. Sovereign Immunity

ii. Tort law might not cover deprivation.

iii. State courts not that hospitable to suits against state.

iv. Attorneys fees would usually greatly outweigh the value of the suit.

2. Bivens Remedies

a. Redress: Provides for damages suits against federal officers for violations of constitutional rights.

b. Downside: gives litigant nothing against state actors.

3. §1983 Suits Agnst State Officials

a. Provides for a federal cause of action agnst state actors ((s get federal forum).

b. Expanded beyond 14th Amendment violations –

i. Incorporation of Bill of rights thru 14th A.

ii. No limited to civil rights laws. Maine v. Thiboutot.

c. Alternative remedy – exhaustion of state remedies first not required.

d. (s can recover attorney’s fees!

ii. Parratt v. Taylor: Role of Alternative Remedies in 1983 Suits-- prison loses low-value amount of prisoner’s property; he files a §1983 suit alleging a deprivation of property w/o DP. Filed 1983 suit b/c he can get attorney’s fees.

1. SC Holds: it is true that you were deprived of a property interest & were not compensated, but b/c you have a state law remedy available (tort suit), you don’t get to pursue this 1983 claim.

2. Rationale: Prisoner obviously pursued a 1983 as opposed to a tort suit b/c of the attorneys fees, but court says to permit that would be to allow §1983 to swallow state tort law.

iii. Daniels v. Williams: Deprivation? What Deprivation? prisoner slips & falls, sues prison under § 1983, with a DP claim that his liberty interest, freedom from bodily injury, was deprived & he has no adequate alternative remedy b/c SI prevents his bringing a tort suit.

1. Majority: Rehnquist could have resolved in same way as Taylor, i.e. don’t want to federalize state tort law, but doesn’t, rejects his own logic. Instead, says prisoner did not suffer deprivation of a liberty interest, so not entitled to procedure before or after – DP is triggered by abuse of power, not negligence (even when there’s no post-deprivation procedure).

2. 2 Theories of SC Therefore Now Adopted

a. it’s a deprivation, but your remedy is state tort suit, not 1983

b. it’s not a deprivation

Scope of Judicial Review of Agency Action

I. Introduction

a. Standards of Review: The Continuum of Increasing deference

· Anti-deference

· No deference (de novo review)

· Clearly erroneous

· Abuse of discretion

· Jury standard

· Complete deference

i. Lawson: agencies don’t exactly do any of these

ii. Do Judges follow doctrinal approach? Lawson thinks judges usually do, i.e. even if it seems like word games to the observer, judges believe they are engaging in different degrees of deference depending on the standard

iii. Why defer to agencies? Could just review decisions de novo & not worry about degree of deference …

1. but that defeats the whole point of agencies.

2. And undercuts their expertise function

3. And we want to honor congress’ intent to give agencies some deference

b. Preliminary Issues:

i. Should there be blanket of standard of review rule for all agencies, or do different agencies get different levels of deference?

1. Officially: all agencies get the same review.

2. Actually: judges do defer to & respect some agencies more than others.

ii. Same standard of review for all agencies decisions? No, divided into categories:

1. Fact v. Law (not always easy to figure out which is which, especially considering there are “mixed questions of law & fact”, e.g. negligence).

2. Policy Decisions v. Discretion (Agencies, unlike courts, are supposed to engage in policy decisions)

II. The APA & Review of Agency Findings of Fact

a. Review of Findings of Fact in Formal Proceedings

i. Ascertaining the Appropriate SOR

1. Look to Organic Statute

a. If it says what SOR is, inquiry ends

b. If it doesn’t, step 2

2. Look to APA (the gap-filling, default statute)

ii. The Paradigm Case – Universal Camera: e’ee uses claiming company’s motive for firing was that he was union organizer which is illegal; issue is whether company’s motive was indeed improper; clearly a factual question. ALJ finds the motive for firing wasn’t improper, Board reverses. [Formal Adjudication].

1. Issue = what’s the stnd of review for appellate court in reviewing the board’s decisions?

2. Court’s ( Frankfurter) Approach:

a. Looks to Organic Statute (Taft-Hartley Act) – turns out it has the same language, “substantial evidence”,  as the APA.

b. So Court looks at APA.

i. Ramification: this holding sweeps much more broadly then an interpretation of the appropriate SOR for fact findings under the Taft-Hartley Act, established the SOR for fact-finding any time the APA governs.

3. Ct Promulgates: Substantial Evidence Test
a. Meaning: not totally clear but prior understanding had been the “jury standard” (reasonable person could find), now clearly something more b/c of language that “History of Act in choosing language expresses a mood,” but also understood to be less than the clearly erroneous standard.

b. Requirements: 
i. You must look at all evidence in “record as a whole”

1. Whole record – means everything but judges usually only to parts cited by parties, although can look at any part they wish

ii. So look both to evidence that supports & detracts record, not just to see if enough evidence to support ruling 

iii. Examiner’s (ALJ’s) report as much a part of the evidence as anything else & should be reviewed with the rest of the report. (So appellate court is not bound by the Board’s acceptance or rejection of the ALJ’s fact-finding – can look at it on its own). 

· Generalization: Usually when an additional agency adjudicator, e.g. an ALJ, makes findings, they’re adopted as the final decision; when they aren’t, however, and there is a difference b/w their findings & the agency’s, there findings become part of the record & agencies & reviewing courts must give them “due consideration”.

iii. Kimm
1. ALJ Findings
a. Formally: Agencies not obliged to defer to their judgment on fact-findings.  See Universal Camera.

b. Actuality: Agencies must have a good reason to reject the findings of the ALJ, so there is, in effect, required deference – just implemented through judicial review.

2. Formulation of Substantial Evidence Test: sounds closer to jury standard, “what a reasonable person might find.” See also Allentown Mack (utilizing similar language in a recent case).

a. Similar language used by Scalia in ADAPSO in the context of informal proceedings.

b. Reconcilable w/ Universal Camera? which clearly stands for proposition that Substantial Evidence Test is more than the jury Standard?

i. Whatever, language the justices use, it is clear they are applying something more rigorous than the very deferential jury stnd.

c. Conclusion: Clearly: subst evid test > rigorous than jury stnd.

b. Review of Findings of Fact in Informal Proceedings: ADAPSO: 

i. Context: a combined informal RM & formal adjudication, both challenged.

ii. Court’s Steps to Ascertain SOR

1. Looks to the organic statute language, which says “substantial evidence”.(Court says that §1848, the organic statute’s substantial evidence provision, applies to both RM & adjudication).

2. B/c this is the same language as is found in the APA, court (Scalia) looks to APA for guidance on what “substantial evidence” means. 

a. Note: Courts may at time conclude that even if organic statute includes “substantial evidence” language, that congress could have meant a different standard than the APA “substantial evidence” has come to mean.  See, e.g., Corrosion Proof Fittings v. APA (a 5th Cir opinion holding that the Toxic Substance Control Act’s review provision included “substantial evidence” terminology, but congress intended it to be more rigorous review that APA “substantial evidence standard.)

b. But in this case, Scalia finds Congressional intent was for the same standard. 

3. Court (Scalia) holds: in informal proceedings, SOR is the 706(2)(a) “arbitrary & capricious” review standard, which requires the same degree of rigor in SOR as the “substantial evidence” review standard in the formal proceedings context. Rationale:

a. Scalia says 7062a is a gap filler standard in the APA; & applies whenever no more specific review provision is relevant

b. What’s the difference b/w “substantial evidence” review in the formal proceedings context, & “arbitrary & capricious” in the informal context?

i. Remember in Formal adjudications,  ruling must be confined to the record, whereas in informal adjudication, agency can make decision even on evidence that parties didn’t even get to examine. Consequence:

1.  Formal -- adjudicators can only look to record, so submit the record, albeit “the whole record” to substantial evidence review.

2. Informal – engage in arbitrary & capricious review of much more than just the record (which may be pretty minimal).

ii. So the “mood” is the same for the type rigor that should be applied in reviewing in both situations, but the circumscribed amount of things agency can bring to defend itself is bigger in the informal context than in the formal context.

iii. RESULT: a higher hurdle for formal adjudication, even though same rigorousness is 

4. Although Scalia’s approach is the majority one, one court (a DC Cir case) held that substantial evidence review is more rigorous than arbitrary & capricious review. But most circuits do it his way.

III. Review of Agency Legal Conclusions

a. Theory & History

i. Application or Interpretation? – NLRB v. Hearst: Newsboys sue when newspaper publishers refuse to collectively bargain w. them; claim they are e’ees under the Wagner Act which would require the newspapers to bargain w/ them

1. 2 Questions to Resolve in the case

a. Does the term e’ee in the Wagner Act simply employ the common law understanding of that term? [Court holds: question of interpretation, reviews de novo].

b. If the term e’ee ≠ coextensive w/ the common law def, then does “newsboys” fall w/in the statutory meaning of “e’ee” under the  Wagner Act? [Court holds: question of application, defers].

2. Gray-Hearst-O’Leary Rule of Deference: In deciding the level of deference to apply to agency legal conclusions, the court should distinguish b/w questions of interpretation & questions of application:

a. Application: specific application of a broad statutory term to a particular set of facts ( Deference to agency. 

b. Interpretation: abstract questions of legal questions that one could ask & answer w/o knowing the facts of a particular case. ( De Novo review, i.e. no deference.

3. Rationale: Expertise & Congressional Intent –  agencies are presumptively expert &  were created by Congress specifically to resolve questions of industrial organization, labor relations, & whatever other topics are w/in the agencies’ jurisdiction. Also, approach is consistent w/ separation of powers which says it’s judges' role to act as interpreter of law.

4. Other Cases Implementing this Approach: 

a. Gray: precursor to Hearst setting up this doctrine.

b. O’Leary: added to Hearst a clearer understanding of the level of deference req’s when question was one of statutory application.

ii. Dichotomy Breaks Down: Packard Motor Car – involves the same type of question as Hearst, whether a foreman is an e’ee under the Wagner Act.

1. Court Deviates from Hearst: Holds that this is a naked question of law and therefore owes no deference to agency even though the question involves careful attention to facts involved & is quintessentially a question of application.

2. Suggested Reasons for Court’s Deviation

a. Issue = super important.

b. Bias – NLRB had pro-labor rep, might be reluctant to defer.

c. Inconstancy on the part of the agency’s application of this statute to foreman.

3. Implication – court might not defer so readily, might consider other factors besides dichotomy – opens up tons of potential reasons to either justify or preclude deference.

iii. The Sliding Scale of Deference: Skidmore v. Swift 

1. Significance: Packard suggested considerations about the agency can determine whether to defer, but Skidmore suggests using factors to determine level of  deference that is appropriate in a given case, i.e. the sliding scale of deference.

2. Skidmore Factors

a. thoroughness evidence in agency consideration

b. validity of reasoning

c. consistency w/ earlier & later pronouncements

d. & “all factors which give it power to persuade if lacking power to control”

3. Criticism of Skidmore Approach: very indeterminate.

iv. The State of the law Pre-Chevron

1. Probably a presumption of deference for application questions & no deference for interpretation questions.

2. But definitely override-able for a wide range of factors.

b. Theory & Current Practice

i. The Chevron Approach 

1. Holding: a court must give effect to an agency’s regulation containing a reasonable interpretation o fan ambiguous statute.

2. The Chevron 2 Step: Chevron USA v. Natural Resources Def Council – new president elected & so agency reinterprets a rule.

a. Chevron 2 step: (Stevens) The Court should …

i. Is Congress’ intent CLEAR in the statute? If yes, then that intent is binding & no deference is owed to agency.

ii. If not, then evaluate agency’s decision & ascertain whether it’s reasonable.  If it is – defer to agency.

b. Ramifications: more bright-line, doctrinal, leads to more frequent deference to agencies.

c. Chevron Step 1 – How clear is clear? 

i. Chevron itself seems to require a high level of obviousness 

ii. Stevens says to use traditional methods of statutory interpretation … hmmm.

iii. Discussed in detail, infra section ______

d. Chevron Step 2 – how much deference? 

i. Not Skidmore Deference – b/c under Skidmore, court wouldn’t defer b/c of the value it placed on consistency.

ii. Here, agency changed legal view on question of statutory interpretation; b/c no clear congressional intent, court considers agency’s interpretation – it & the former were both reasonable interpretations, court holds must defer to current agency judgment.

iii. Why is it okay to have agencies & not the court as the statutory gap-filler?  Because agencies are politically accountable – when a new president comes in, agencies should be able to change policies to reflect the popular will.

1. Counter: but legislature is really accountable, much more than agencies, so wouldn’t it be better to try our darndest to divine statutory intent?

2. Also, empirically, agencies not that accountable due to limits on president’s appt & removal powers.

3. Isn’t whole theory agencies that they are insulated – the opposite of accountable?!?

3. A Retreat from a Strong reading of Chevron? INS v. Cardoza-Forseca
a. Significance: Stevens, who also authored Chevron, reintroduces the application v. interpretation distinction & holds that Chevron deference applies to agency applications but not interpretations.

b. Scalia Dissent: writing alone, scathing dissent b/c he believes Chevron applies to both agency application & interpretation.

4. Scalia Wins –  Strong Reading Prevails: United Foods
a. Majority: in a case involving a pure question of statutory interpretation, the court applies Chevron & because the NLRA doesn’t provide pure indication of congressional intent, and agency’s interpretation seems reasonable, the court defers.

b. Scalia Concurs (4 votes): Just to clarify that the court is indeed applying Chevron to both interpretations & applications, that the distinction b/w those 2 categories drawn in Cardoz-forseca was dicta & wrong.

c. Why does Scalia win? B/c when Kennedy joins the court, everyone figures Scalia now has 5 votes, so this is the dominant reading of Chevron.

ii. When Does Chevron apply?, i.e. when does agency get Chevron deference?

1. Application v. Administration 

a. Rappaport Rule (DC Circuit) – an agency gets Chevron deference when it is interpreting a statute that it has the responsibility to administer, not on every statute it has occasion to apply.

b. “Administration” – whehter an agency is administering (as opposed to applying) a statute depends on how central a statute is to the agency’s mission. When an agency “administers” a statute, they are applying it, but also have some sort of extra responsibility & enforcement power under it.

c. Example – All agencies apply the APA, but none administer it.

2. Multiple Agency Administration of a statute

a. Issue is largely unresolved

b. Guidance from Rappaport
i. Majority: problematic to engage in Chevron deference b/c will lead to lack of uniformity when different administering agencies interpret the statute differently.

ii. Dissent: Should still defer.

3. Interpretative Rules & Informal Documents: Christensen – court is asked to apply Chevron deference to an agency interpretation of an ambiguous statute contained in an opinion letter.

a. Majority (Thomas) Holds No Deference: “Interpretations such as those in opinion letters – like interoperations contained in policy statements, agency manual & enforcement guidelines, all of which lack the force of law”—don’t get Chevron deference. “Interpretations continued in formats such as opinion letters are ‘entitled to respect’ under our decision in Skidmore, but only to the extent that those interpretations have the ‘power to persuade.’”

b. Scalia’s View (Concurrence): Any Authoritative View of the Agency

i. Chevron deference should apply to any authoritative view of the agency, even things less authoritative than an opinion letter – including a brief  signed by the solicitor general just b/c he’s top DOJ lawyer!

ii. Chevron-type deference only inapplicable for 3 reasons:

1. The statute is unambiguous, so no room for administrative interpretation (i.e. gets resolved on step 1)

2. No interpretation has been made by personnel of the agency w/ responsibility for administering statute

3. Interpretation made by such personnel was not authoritative, in the sense that it does not represent the official position of the expert agency.

iii. Ultimately joined in judgment b/c he thought agency interpretation was unreasonable, in spite of exercising deference!

c. Breyer’s Position (Dissent): Skidmore was never overruled – still good law; Chevron just focused on another relevant factor in deciding whether or not to defer, i.e. whether Congress delegated to agency authority to make the legal determinations for which it wants deference

4. Skidmore is Alive & Well – Meade & Ruling Letters – agency argues that customs ruling letters should be entitled to chevron deference.

a. Comparison of Ruling Letters & RM

i. Different than RM

1. 46 different office issue ruling letters as opposed to 1 central office

2. Require no rationale

3. No notice & comment reqs

ii. Similarities

1. Similar in their reach

2. Gives companies useful guidance – however, agency not obligated to any company to follow precedent except the one to whom the letter was issues.

b. Holding: Chevron deference doesn’t apply, Skidmore deference does.

c. The Law Now: Look to Congressional Intent in Deciding whether Agency gets Skidmore or Chevron Deference

i. If Congress intends to delegated to agency lawmaking authority, and therefore granted them interpretative power to fill gaps in the statute, then entitled to Chevron deference. Can show congressional intent many ways, e.g.: agencies power to engage in n&c RM or adjudication.

ii. In no evidence of Congress intended to delegate lawmaking authority, default to Skidmore deference – it’s the presumption.
d. Court’s distinction: law-making (gap-filling) & interpretation.

e. Scalia’s position. Rejects Intent approach – embraces presumption approach: “When congress leaves an ambiguity in the statute that is to be administered by an executive agency, it is presumed Congress meant to give agency discretion, w/in the limits of reasonable interpretation.” His complaints:

i. Court has moved from bright-line rule to murky world of Congressional Intent.

ii. In Chevron, court doesn’t put it’s imprimatur on the agency decision, whereas w/ Skidmore deference it does.[Benji – disputable, maybe stamping its approval under both approaches].

iii. Ossification
1. Lead to increase in N&C RM: b/c if agency does it, gets Chevron deference; agency can act quickly but won’t get deference [response: not so bad if you think it’s better that agencies have to go thru N&C RM, makes them more accountable].

2. Harder for agency to change its legal interpretations (b/c of Skidmore valuing consistency & note, in Chevron, being able to change agency position w/ new admin was the whole point!)

iv. Scalia also concerned not just about whether Chevron applies, but once it applies – how much deference agency gets.  Seems majority has reduced number of times that it is applies & the force w/ which it applies.

v. Now: flips the presumption from Chevron in that you don’t get deference unless you can show that you should [only makes sense if you think that Chevron changed the law from Skidmore instead of just clarifying it, See e.g. Breyer in Christensen.]. 

f. The Scalia - Majority (Souter) Debate

	Scalia
	Majority

	Would give Chevron deference to any authoritative stmt by agency, (even a brief to court stating agency’s position if signed by the SG) as long as agency has responsibility to administer that statute
	That’s ridiculous.  SG only gets on brief at SC level, so SC would have to apply Chevron deference & lower cts wouldn’t.

	Well, I’d rather have an arbitrary than a confusing standard – majority has muddied the waters way too much.
	Concedes, Scalia’s world is clearer but is unconvinced that his approach really honors Congresses intent & the range of delegations in which Congress engages.

	Congress knows that Chevron exists – they could have affirmatively changed it as its not a Constitutional doctrine.
	Whatever Scalia. No matter what, implausible to ascribe your clear-cut either/or approach to Congress.


5. RM &/or  Adjudication Authority

a. The Results of Agency Actions

i. N&C RM: When agency engages in N&C RM, Chevron deference clearly applies.

ii. Interpretive Rules reached in N&C RM: agency gets deference.  See., e.g. Chevron.

iii. Interpretations Reached During Adjudication: Chevron deference applies.  See Midtec Paper Corp.

b. Types of Power Agency Possesses

i. Lacking Substantial RM Authority (e.g. when agencies w/ no RM power makes interpretive rules)

1. 7th Cir/Fed Cir – no Chevron deference.

ii. Adjudication Powers only: if agency only has power to adjudicate, i.e. has no RM power, 

1. DC Cir addressed, didn’t resolve in Trans Union

2. Meade suggests it is eligible for Chevron deference to its interpretations of the statute if:

a. It acts w/ requisite procedures

b. Can divine Congressional intent to delegate power

iii. How Clear is “Clear”?
1. Understanding Clarity: 4 Possible Interpretation of Chevron Step 1 (from handout)

a. Option #1: After using every interpretative device at your disposal, and after exhausting all your interpretive efforts, an answer emerges as correct.

( If this is the correct interpretation, Chevron is much ado about nothing b/c very little gets to step 2 b/c you can almost also use statutory interpretation methods to get an answer

b. Option #2: After using every interpretative device at your disposal, & after exhausting all your interpretive efforts, an answer emerges as correct w/ a very high level of confidence, i.e. you end up sure that your answer is correct. Courts must have great confidence in their interpretation to find a statute clear.

c. Option #3: After relatively cursory review of the statute, an answer emerges as correct.  The interpretation must jump out from the words of the statute & hit one over the head like a hammer for statute to be clear.
d. Option #4: After relatively cursory review of the statute, an answer emerges as correct with a very high level of confidence. For a statute to be clear, there must be great confidence & the interpretations must leap from the words of the statute.

2. So Really 2 Questions

a. What should court look to in diving congressional intent? Here is some guidance from cases we’ve read…

i. Chevron – Stevens in a FN mentions tools of statutory construction
ii. United Foods – “use all traditional methods of statutory interpretation.”

iii. Cardoza-Fonseca – Court looks to plain language, & then to legislative history, even though plain language seemed obvious.

1. Legislative history is usually used to clarify a statute but it seems here, that court use it to make sure plain reading is correct.  Agencies would love court to do this, b/c means they have a shot at step 2 even when intent is plain.

2. Scalia – hates this. If plain meaning is obvious – stop. 

b. How clear must the answer be after utilizing these tools?

i. Chevron – suggests high level of obviousness

3. Preliminary Cases:

a. Dole: Majority uses all possible statutory interpretation techniques to figure out if Congress has spoken to the proper interpretation.

i. Majority: Seems to endorse handout option #1 or #2.

ii. Dissent (White) – a statute can’t be unambiguous if it takes majority 10 pages to figure out what Congress intended. Seems to endorse #3, must be obvious.

b. Pauley: endorses White-like position, obvious, i.e. option #3.

4. The Paradigm Case: Brown & Williamson Tobacco – agency interprets FDA to permit regulation of tobacco under “drugs & devices”, i.e. that it has jurisdiction over tobacco regulation. Major fact issue of our time.

a. Majority’s Clarity Analysis: Looks to traditional tools of statutory construction (e.g. failed & successful leg enactments) & requires confidence, not obviousness – Considers:

i. Agency’s interpretation is implausible b/c if it did have jurisdiction, would have to ban tobacco according to what FDA requires and that can’t be what congress intended.

ii. Congress considered & rejected bills that would have conferred jurisdiction on the agency. [Note: this is always a 2-way point b/c inference of silence can be they rejected it or thought leg unnecessary; Also, Breyer cites history that goes the other way].

iii. Agency itself in the past had disavowed that it had jurisdiction – consistency counted here more than in other situation b/c congress relied on non-assertion of jurisdiction when it legislated about tobacco.

b. Breyer’s Clarity Analysis: looks to plain language, history & fact of new admin but thinks meaning has to jump out at you not to go to step 2–

i. Majority misread statutory scheme: FDA can regulate w/o banning even unsafe devices (e.g. chemo).

ii. Legislative history cuts both ways – inconclusive.

iii. Congresses wasn’t relying on agency’s failure to assert jurisdiction.

iv. Finally, there’s a new pres & he should be able to set the new agency position (like Chevron).

v. BIG ONE: plain language of the statute suggests tobacco fits the literal def of a drug or device

c. Significance of Different Approaches

i. The more tools court is permitted to bring to table in deciding whether statute is ambiguous, the more likely it is to find congress’s intent is clear & therefore the less likely agency will get to Chevron step 2

ii. Agency probably wins if majority had picked option #3 or #4 which says you look to see if congress’s intent can be ascertained from a cursory reading of statute, i.e. the language of it.

iii. Side note: What do we mean by “the statute”? Notice that the majority didn’t just look to the language of the active FDA, but also legislation that was passed or not passed by Congress complete separate from the FDA statute. Right approach?

iv. Should a judge take into account the fact that 4 justices think a statute is ambiguous – doesn’t that suggest a lack of clarity in and of itself? Didn’t affect the majority’s analysis.

d. The New Factor: Importance – majority suggests that in a case involving a really important issue, the presumption will be that Congress hadn’t delegated, and the standard increased for proving that it indeed had. Therefore,

i. Chevron applies when issue is really important.

ii. Doesn’t apply when it’s not.

5. Nat’l Fed of Fed E’ees v. Dept. of Interior (1999) – Fed Labor Relations Authority (FLRA) found that Dept of Interior had committed an illegal labor practice, violating The Federal Service Labor – Management Relations Act (FSLMRS).

a. Court Holds:. The FLRA was given the authority to administer the statute by Congress, and therefore, it’s determination was entitled to Chevron deference, not the Dept of Interior’s. The FSLMRS is ambiguous on the point in question, therefore go to Chevron step 2 & defer to FLRA interpretation if reasonable.

b. Dissent (O’Connor): Looks at plain language of the FSLMRS & holds that the meaning of it is clear, looking to dictionary definition of “arrives”; statutes doesn’t impose duty to bargain midterm, so 4th Cir was right to reverse agency.

i. Majority response: this is just one reading! It’s not clear exactly what agency means – so go to step 2.

c. Lower: Courts had held that Congress spoke to the issue, but the 2 held that the statute meant completely opposite things.

6. Useful Strands Emerging this Line of Case Law

a. Courts look to more than plain language

b. Cases tend to be pretty context-specific

iv. How Precise is Precise? TX Muni. Power. [skipped]

v. How reasonable is reasonable? – Chevron  Step 2

1. Agency had never lost if Court proceeded to Chevron Step 2, that is until –

2. The 1st Unreasonable Agency -- AT&T – involved a telecommunications statute which said telecom providers have to make available “network elements” that are “necessary & would impair” a market entrant from being able to provide service; FCC  determines that necessary & impair means anything that would increase competitors cost entering the market.

a. Majority (Scalia): Says statute is ambiguous under Chevron step 1, so go to Chevron step 2; at step 2, Scalia refuses to defer b/c FCC’s interpretation of “nec & impair” is unreasonable b/c Congress must have intended it to be some sort of limiting rationale, whereas FCC’s interpretation means any time competitor wants to access elements, can just allege claim they will incur an increase in costs if they don’t, and will be granted access.

b. Dissent (Souter): Agrees w/ Scalia that meaning of “necessary & impair” is ambiguous & also proceeds to step 2, but holds the opposite way on reasonableness – says that while FCC’s reading may not be the best reading, it is certainly a reasonable one & therefore is entitled to deference.

c. Bottom Line: Majority’s holding means that as broad as reasonableness may be, it does not mean Court will rubber stamp any agency interpretation at Chevron step 2.

vi. The OnGoing Debate: Arguments for & Against Chevron

1. The Basics

a. Congressional Intent – what congress did want

b. Congressional Intent – what congress would want

c. Efficiency

2. Scalia’s Position:  not really abt genuine leg intent, about imputing an intent – what congress would want if they ever stopped & focused on the issue.

a. Summary: since we don’t really know what congress wants, do what we thing they would want.

b. Counter: maybe congress wants courts to engage in de novo review, consider APA § 706, “the courts shall decide all relevant questions of law.”

3. Boundary Argument (Pierce): Chevron sets up the boundaries; once you’re w/in boundaries, not really a question of law anymore, a question of policy – so law only takes us so far & that’s where the judge’s duty ends. Judges shouldn’t reach for cong intent in step one – if it exists, enforce it, o’wise go to step 2 & defer to the more equipped agencies.

a. Counter: real isn’t policy, it’s a legal question so courts do play an important role – in fact they do this type of legal interpretation all the time.

4. Implicit Deal Argument: when the administrative state was created, there was an implicit deal – let agencies have lots of power but quid pro quo, subject the delegations of power to o’sight by meaningful judicial review. Professor Fereno says Chevron breaks the deal.

IV. Review of Agency Discretion & Policymaking: Taking a “Hard Look”

a. The Great Debate: Review of Outcomes vs. Review of Procedure

i. Bazelon’s Position – Police the procedure – Agencies have expertise to make these policy decisions, not court’s role to review them (judicial humility).

ii. Leventhal’s Position – Rigorous review of agency decisions 

1. the judge is a generalist and always have to understand underlying facts to evaluate outcomes – making series of procedural check boxes will not be meaningful review

2. implicit deal argument again – part of the deal w/ giving agencies all this power was that the courts are supposed to keep tabs on them w/ substantial judicial review.

b. The Great Compromise: Review of Decision-making Processes (Hard Look)

i. Issue: how dies a court review agency policy decisions when someone challenges the agency judgment call as unreasonable?

ii. An Answer: Hodgon – involved asbestos regs, about which science was inconclusive, but agency had to phase in at some point. Union workers challenged phase in time-table & asbestos stnds.

1. Court’s Approach: The Hard Look Test

a. Look to agency’s organic act for guidance. If it includes a SOR, follow it.

b. Otherwise, look at language of the APA. § 706(2)(a)
 – the catch-all phrase, arbitrary & capricious. 

i. “arbitrary & capricious” in the policy context is understood as Hard Look Review – i.e., did the agency  take a hard look at all of the available information in arriving at its conclusion?

ii. Factors court considers…. 

1. Engaged in “reasoned consideration”?

2. “Articulate w/ reasonable clarity”?

3. identified predicates/data on which agency relied?

4. If relied on policy reasons, articulate which & why

iii. Must demonstrate that you gave reasoned consideration to these various issues.

iv. NOT an outcome test.

1. Not saying court will evaluate to make sure agency got the “right answer”

2. Evaluate whether agency engaged in appropriate decision-making process.

c. Rationale for Judicial Review of Agency Decision-making in context of policy judgments –

i. Fear of agency capture

ii. More consistent w/ judicial than agency role to be the competent analyzer/decision-maker (although probably think legislator is even better?)

iii. A compromise b/w outcome & procedure review

d. Application of Hard Look to Issues in case –

i. Agency had argued impracticability in varying standards and phase-in times from industry to industry –  Court rejects argument b/c agency didn’t provide any rationale, i.e. didn’t justify their decision. [Seem like they would have if agency had just a few explanatory paragraphs].

ii. Court also discussed the inter-agency standard issue, suggesting that it thought that this particular challenger argument had weight.  Implication – agency doesn’t have to consider & respond to every argument, but definitely the major ones.

e. Relevance of Overton Park to HL Review – if agency is going to examine the decision-making process of agencies when they are engaging in informal process, the court needs something to review.  SO much like Overton Park, even though a record ≠ required technically, better for agency to have one unless administrator want to be called into court later so court can figure out their decision making process.

f. Advantages of Developing this written “record”
i. Ensures better outcomes

ii. Ability to engage in some meaningful substantive review to prevent an agency from being totally unreasonable

iii. (Disads: ossification – increase costs, judges 2nd guessing policy)

iii. Endorsement of Hard Look: State Farm – seat belt/airbag case; passive restrain law passed then suspended, then passive restraints mandated, then secretary rescinds mandate; reason: agency personnel changes w/ new pres.

1. SC’s Analysis & Holdings

a. Rejects agency’s argument that the secretary’s recission of the rule is what congress would equate w/ a decision not to promulgate a rule in the 1st place (which would be entitled to very deferential review, if any).  

i. Court says no, a recission is better understood as an “action” under the statute.

b. Also rejects argument that court should apply an “arbitrary & capricious standard” in the extremely deferential manner it is applied in other contexts (perhaps to trial courts?), a minimum rationality or laugh test; 

i. Court says no – more rigorous review that minimum rationality; going to take a “hard look”.

1. Says agency should have considered airbag-only approach and at least addressed why they didn’t adopt it. (9/9 justices agree).

a. Don’t have to address all alternatives

b. But definitely the major ones, the “core alternatives”.

2. Detachable seat belts – majority says in agency’s decision to rescind passive seatbelt law, made a logical error in analysis in not considering role of inertia, i.e. decision-making process imperfection.

a. Is this the type of judgment court should make?

b. Dissent (4/9) – says look, they came to conclusion & explained why – all that’s required!

2. Rehnquist’s Solo Dissent

a. Position: reason this reg. got rescinded was new administration took office – that took place b/c of people casting their votes; this democratic change is a sufficient basis for agency to change its mind.

b. Modern Take on This position – Completely Rejected.

c. Arguments for & against

i. Agnst: there are more checks & balances on congress than on agencies, so judiciary needs to be able to regulate agencies a little more closely (again, that “implicit deal” for having admin state argument)

ii. For: but what’s wrong w/ agency admitting it’s basing its policy judgment on politics & not studies? Isn’t that just more honest?

1. If the delegation from congress was simply “act consistently w/ what president wants”, then maybe fine – but congress sets out other limitations. [counter: congress could stop agency from doing this by passing law].

2. If we envision agencies as “technocratic”, don’t want to see them as 100% politically responsive.  There may be a new president – but the data hasn’t changed; agencies are supposed to be little more objective.

3. Might cause efficiency probs for regulated industries if positions keep flip-flopping (of course, agencies will happily accept this if things change to help them).


d. Conclusion: demand agency should scientific basis & considerations, not just political ones.  Rehnquist loses.

3. Implications of HL Review

a. Ossification – if pres campaigns on deregulation platform, he will have to engage in a whole bunch of RM to effect changes.

b. Is judge really best position to evaluate agency’s policy decision making process?  ALTERNATIVE: perhaps Congress should do it? (Well, it doesn’t).

4. Bottom Line – SC has signed on to HL review.

c. The Great Convergence: Substantive Review & Procedural Adequacy

i. You can review the following aspects of an agency decision …

1. Procedural

2. Decision-making process

a. The one HL deals w/

3. Substantive-end

ii. Novia Scotia Foods – white fish case, where bacteria levels hadn’t been shown to be dangerous & had never infected anyone – informal RM.  

1. Involves procedure & decision-making process. Not clear the 2 are separable.

2. Holding: (invoking procedural & hardlook/process language)Agency failed HL review b/c it …

a. Didn’t respond to party’s objections

b. Provide party w/ scientific basis of decision

3. Implication of HL Doctrine

a. Informal RM is probably much more interactive that originally had been intended

b. Private parties have incentive to respond to a proposed rule, to help out agency if you like reg, or just to bury them under things they have to respond to if you don’t.

i. Good –b/c agency better informed

ii. Bad – expensive; has to respond to it all!

c. Irony: Court demand a lot more of agencies in terms of justification, i.e. defer less, on fact, procedure & policy judgments than they do on statutory interpretation, where they will defer!! (Chevron, Skidmore).

d. Defining “Record” in Informal Proceedings

i. There is no statutory or even conclusive def of record in the informal RM context BUT –

ii. Courts need something to review (Overton Park) to make HL meaningful. 

iii. Agency can’t make new arguments when it gets to appellate court, so practically speaking, it has to keep a record of everything it thinks is persuasive. (Chenery I).

iv. Better for agency to have things that are on official agency paper that have been reviewed by at least someone w/ decision making power to convince court it was persuasive to agency.

v. More rather than fewer internal memos likely to convince court agency really took a hard look

e. Hard Look Review Practice: Variations on a Theme

i. HL & Agency’s Own Precedent -- Dept of Treasury v. FLRA
1. Holding – where agency has 2 clear precedents, and ruled inconsistently w/ them, it violated the HL doctrine by not getting rid of the old precedent or at least distinguishing the present case from it. Not saying agency has to follow precedent  that they have to abandon it.

2. Breyer Dissent – isn’t it backward to do hardlook on policy & defer to agencies on interpretation of law entirely when Chevron dictates they should? [but what if HL = chevron step 2 or is more stringent, on to that question …]

f. A Hard Look at Step 2 of Chevron
i. How do Chevron Step 2 & HL relate?

1. Both result from application of APA 706(2)(a) “arbitrary & capricious” standard.

ii. DC Cir seemed to say HL = Chevron step 2 after these cases. But then…

iii. HL≠Chevron Step 2 – US Telecom v. FCC
1. Context: statutory interpretation case where court uses the HL language.  

a. Says there are 2 kinds of review: HL & Chevron step 2 “reasonableness”

b. Says agency’s interpretations were too conclusory, needed to include how it got from point A (the statute) to point B (the application).

2. Suggests, for statutory interpretation cases (involving policy issues), Ask – 

a. Is meaning of statute unambiguous? (Chevron step 1).

b. Does agency’s statutory interpretation comply w/ HL requirements?

c. Is agency’s interpretation reasonable? (Chevron step 2).

3. Suggests that is the order b/c engages in HL before doing step 2.  However, not totally clear, b/c in AT&T, no HL language, resolved on Chevron 2 as “unreasonable” -- court could have not done hard look b/c they thought it was satisfied or because they thought it came after step 2.

4. What work does Chevron 2 do if HL step comes first?

a. HL is about decision-making process, whether agency really considered everything as it should have in coming to conclusion, whereas Chevron 2 is about OUTCOME – was it reasonable??

b. Example: In AT&T, court held that the FCC’s interpretation of the telecom was unreasonable (it failed Chevron 2), even though it seems as though its interpretive seemed fine (i.e. they would pass HL b/c included reasons, etc.). 

i. However, since the court didn’t address HL in this case, not clear that there are any cases that it will find pass HL but fail Chevron 2 – could be a null set.  We know there is overlap b/w the 2, but are cases that fail Chevron step 2 a subset of cases that fail HL?

c. Example of opposite: FLRA case – court didn’t suggest conclusion was unreasonable, in fact said that it would be fine, but that decision-making process was problematic b/c it didn’t address the contradictory precedent.

iv. so HL now both applies to both policy judgments & statutory interpretation/questions of law. 
a. is this crazy? 
b. maybe not if you think both of these are policy determinations, as opposed to statutory interpreation always being “legal interpreation.” (Like Pierce’s “Boundary Argument” in Chevron context).

v. Remedies
1. If they fail HL, probably gets remanded for better decision making process so court has something to evaluate.

2. If they fail reasonableness, appellate court will reverse lower court & replace the impermissible conclusion with their own.

g. Abuse of Discretion

i. Court will almost never rule that an agency abused its discretion by not pursuing an enforcement action against a violating company if its in their discretion not to do so.

ii. Court will look to see if decision is “arbitrary & capricious”

1. Same words as in hard look context

2. But here really seems to mean arbitrary & capricious, i.e. very deferential.

iii. The Bottom line: BE CAREFUL, arbitrary & capricious can have very different meanings in different contexts.

Timing & Availability of Judicial Review

I. Introductory Matters

a. Non-statutory review

i. Tort Actions

1. Benji: lawsuits = the external force by which we keep agencies in line (much more so than congress), but – 

2. Obstacles to Suit in Tort against Agencies

a. Sovereign Immunity – used to be a way around that in that you could sue the official who violated the law in tort (e.g. the guy who took your chickens in N. American Cold Storage) =-- if court found statute unconstitutional, gov. actor could be stripped of his authority & sued as an individual. No more.

b. Rise of Qualified Immunity – now can only sue individual when acts in way that knowingly violates established constitutional norms.

c. Waiver of SI

i. Tucker act

ii. FTCA

iii. 1976 APA amendment to § 702

ii. Statutory “Nonstatutory” Review

1. Mandamus

2. Declaratory judgments

3. Habeas corpus

4. Injunctions

b. General Statutory Review

i. Requirements to Sue agency

1. Cause of Action – APA § 704 

a. provides a residual cause of action for judicial review of agency action if no other source of law provides one 

b. but doesn’t waive SI or o’wise confer fed jurisdiction

2. Jurisdiction – usually 28 USC §1331.

3. Waiver of SI – usually APA § 702. (generally waives SI)

4. Venue almost always proper under 28 USC § 1391

ii. Obstacles to Suit

1. Exhaustion –whether litigant is seeking an end run around the process

2. Finality – focus is on whether agency has come to final conclusion

3. Ripeness – focus is on whether it is appropriate for court to take case at a certain time

c. Special Statutory Review:  

i. if Congress doesn’t want you to be able to sue, can prescribe “special statutory review” provisions & limit that ability

ii. definition: any statutory provision authorizing judicial review of agency action that is targeted specifically at a particular agency or subject matter

II. “When”: Timing: Exhaustion, Finality, Ripeness

a. Exhaustion
i. Statutory Exhaustion – (Explicit) Some statutes just tell party exactly what they need to do in order to have complied with requirement they “exhaust” before they sue.  Straightforward – read the statute & do what it says.

ii. Common Law Exhaustion

1. Definition: when the court requires a party to exhaust, even when the statute doesn’t.

2. Rationale for Judicially Created Exhaustion Reqs

a. Don’t want to undermine Congressional intent that agencies be the decision makers.

b. Protection of agency authority.

c. Conservation of Judiciary’s Time – don’t want to waste court’s time if the agency has a way to resolve dispute.

3. 3 Potential Situations

a. Organic Statute applies & requires exhaustion – Statutory exhaustion.

b. No statute applies, just a cause of action – McCarthy (Bivens action) 

i. Court drafts exhaustion reqs even when no statute requires them b/c of twin concerns of protection of agency authority & preservation of judicial efficiency.

ii. Test: When Exhaustion is Required:

1. Congressional intent (for or against exhaustion) explicit?

2. If not, engage in balancing test -- Principles Militating Against Judicially Imposed Exhaustion include

a. Undue prejudice to future action?

b. Doubt whehter agency can give relief?

c. Agency biased?

c. Organic statute applies, but it doesn’t mention exhaustion—Darby v. Cisneros (suit under the APA)

i. Issue: In suit under the APA, what is req’d in terms of exhaustion?

ii. Holding (Majority): 10(c) of the APA’s general cause of action statute (§704) prohibits the court from grafting on exhaustion requirements; only allowed to require exhaustion when organic statute or agency rule requires it.

1. Majority arrives at opinion thru classic plain language argument but then discusses & affirms w/ leg history anyway.

2. Scalia & co dissent on leg history part.

4. Exhaustion Bottom Line – Court can not judicially mandate exhaustion requirements in suits under the APA, unless the organic statute or agency rules provide for them; but in a non-statutory cause of action, e.g. a Bivens constitutional suit, Court can add exhaustion reqs.

b. Finality

i. General Rule: Can only challenge an agency action if its final.  See Darby. 

ii. Defining Finality – FTC v. Standard Oil of Cal – case where oil companies sue when FTC issue averment agnst them alleging they have reason to believe agency committed deceptive trade acts (conspiring on gas prices); oil cos say FTC had no grounds for complaint except political motivation.

1. Court holds: averments by agency are not final & therefore court can not review because they are just 

a. preliminary determinations necessary to an ultimate finding (i.e. step 1 has been definitely resolved, but there are several more steps before a “final agency decision” is issued).

b. and don’t have a legal effect on Standard Oil (explains: yes, a legal effect on the process, but no legal effect on the party yet).

2. Standard Oil objects that no other time to challenge what agency action they want to challenge (that agency should be able to issue politically motivated “reasons to believe”)

a. Court responds: you can challenge when you appeal at end of agency process

b. Standard Oil: but at that point, the standard of review changes (more deferential), so will never get a chance to argue that the agency’s beliefs weren’t reasonable.

c. Tough – that’s the way Congress has drafted the rules.

3. Standard Oil also argues: but we exhausted!!

a. Court says: need both.  That’s great that you exhausted but you need agency decision to be final too.

b. Implication – no matter what litigant does, can’t judicial review on its own, independent of agency action.

4. Court’s justifications for Finality Req

a. Interference w/ proper agency functioning

b. Burden for the courts

c. Piecemeal review of issue

d. Could delay resolution of the ultimate issue

e. Slippery slope – every respondent could make same claim that this is only chance to make such&such an argument

iii. Sometimes you just don’t get review

1. Franklin v. Mass: If an agency issues a report to the president which the president enacts, agency action is not reviewable because it is not final – it’s still subject to presidential approval. It will therefore never be challengable.

2. Dalton v. Specter – challenge to the base-closing list generated by a commission; commission recommends which bases to close to president, who orders them closed.

a. Holding:  Sorry challengers – b/c the president is free to accept or reject the committee’s recommendations, the list is not a final agency action and is thus unreviewable.

b. Side note: can’t challenge president’s decision b/c president ≠ an agency due to separation of powers reasons.  See e.g. Franklin v. Mass.

3. 2 Cases suggest that some agency actions are unreviewable – what does that imply?

a. There is no law (including the constitution) that requires courts to be able to review everything.

b. But, some argue “There’s no right w/o a remedy”. Counter responses–

i. Like Rehnquist position in Laudermille
, you only get the bitter w/ the sweet – you have no right to have agency action reviewed.

ii. Also unfairly attributes disinterest in following the constitution on the part of political actors.

c. Ripeness

i. The Revolution

1. Abbott Labs v. Gardner – Abbott brings a suit challenging an FDA labeling reg. as unlawful after it is out there, but before agency has applied it.

a. Establishes:  Presumption of judicial review. “Only upon a showing of clear & convincing evidence of a contrary legislative intent should the courts restrict access to judicial review.”

b. 2 Part Ripeness Doctrine
i. Fitness for Judicial Resolution

1. Purely Legal Question? If yes, then less worried about needing facts that occur in the context of enforcement.

2. Nature of Agency Action? Must be final.

ii. Hardship to Parties if review is postponed.

c. Court Holds:

i. It is fit b/c it is a pure question of law (whether the generic name has to be written every time the brand name is) & the nature of the agency reg is a rule that has gone through the requisite processes, & thus it is a “final agency action.”

ii. Definitely a hardship for them to wait for enforcement action against them b/c of the inordinate costs of compliance, but the severe criminal sanctions if they don’t.

2. Toilet Goods v. Gardner – challengers sue in pre-enforcement action & want court to declare that the FDA’s new rule giving FDA inspectors free access to their factories is illegal under the APA.

a. Holding: This issue is not ripe for review.

b. Analysis: Follows Abbott Labs principles, but distinguishes facts:

i. Fitness
1. Naked question of law? Court says it is framed in purely legal way, but reg says “may enforce” so really need an enforcement action to flesh out the controversy.

a. Benji response: but if it’s really purely legal, why are facts necessary? Highlights that few questions are “purely legal”?

2. Nature of agency action? Compare – in Abbott, rule was effective upon publication whereas here, agency had to take further action before legal consequences would follow.

ii. Burden on Challenging party? Much less than Abbott Labs who were doomed if they did ($$$$$), doomed if they didn’t (criminal penalties); these challengers’ primary conduct is not affected by the new law, there are no immediate adverse consequences; and only adverse consequence is suspension of services.

1. Would it have been enough for them to assert they were going to have to hire a lot more people to comply (lawyers, PR guys) which would impose great cost? Probably no, but arguable.

2. Another possibility: inspectors coming in will increase risk our trade secrets will be disclosed (Coca-Cola example).

3. The Hardship-Fitness Interaction – how does this 2 prong inquiry work? Is it a threshold test for both, or a sliding scale?

a. Probably more of a sliding scale – the more you have of one, the less you need of the other.

b. For instance, seems like if there was enough hardship, a court might go forward even when the issue remains very abstract? (Of course court will say both vectors point in one direction – even if fitness vector is very tiny).

ii. The Aftermath: It all seems very fact specific …

1. Ohio Forestry Ass’s v. Sierra Club – sierra club challenges lawfulness of agency plan on the ground that it permits too much logging & clearcutting before any logging takes place.

a. Hardship Arguments
i. Best Argument for hardship:  of course there are still other legal steps that need to be taken (permits to log has to be issued), but they’re a formality & the real damage is from this rule. 

ii. Sierra Club Strategy: get a clean kill of the plan now to avoid piecemeal litigation over each logging site.  (assuming 1st after-the-fact win doesn’t have preclusive effect for other logging challenges).

iii. Problem 1: this is an argument for vigorous & consistent pre-enforcement review which goes against Abbott/Toilet

iv. Problem 2: this is an argument for hardship that just about every litigant seeking pre-enforcement review could legitimately assert.

b. Nature of Agency Action Arguments
i. Sierra club could argue: the big step has already been taken & it’s clearly final; there is no exhaustion issue, It’s a necessary precondition – that’s enough for ripeness.

ii. Could also argue: PLAN will never get reviewed in fact-specific challenges.

1. That’s the Standard Oil argument – remember, some things never get challenged & sometimes you can’t get a clean swipe at a law.

c. Court’s Analysis: Abbott 2 Prong Test + 1 

i. Hardship: not really a hardship to wait.

ii. Fitness: not fit b/c more legal steps necessary before agency takes action.

iii. Interference w/ agency action: THE NEW FACTOR

1. Court points out that there is still time for agency to tinker with the plan

2. Benji: kind of weird – 1) seems like agency can always argue this & 2) this seems more like a finality issue.

3. But maybe it’s b/c there seems to be a lot of time here b/w agency action & the issuance of this rule (as compared to Abbott).

iii. The Consequences

1. Lawson: In ’67, the Abbott ripeness regime, the rise of informal RM, the prevalence of agency capture theory, & the dominance of the activist judiciary, all seemingly dovetailed to make the procedural revolution in informal RM (i.e. FECR) inevitable. But, dispute over whether AL was really a liberalization of pre-67 ripeness doctrine, which pretty much seemed to preclude all pre-enforcement challenges.

2. Post Overton-Park World Considerations: agencies put a lot more into record-keeping, even in the context of informal RM & adjudication, so courts may have a lot more to go on pre-enforcement than they did when Abbott Lab was decided in 1967.  Suggest that the Abbott hurdles are too high?

a. Arguments for too high: APA lays out the rules, only requires finality – judiciary shouldn’t be able to gloss on extra reqs jus b/c it doesn’t want to hear cases.

b. Too Low: isn’t it always better to let agency process play itself out before the court intervenes?

Timing Doctrines Summary

	Doctrine
	Who’s Actions Matter?
	Origin

	Exhaustion
	Litigant
	Always from a statute

	Finality
	Agency
	Judicial or statutory in origin

	Ripeness
	Court
	Judicially created


III.  “Whether”: Preclusion

a. Introduction
i. APA’s 2 Grounds for Preclusion

1. Statute precludes judicial review 701 (a)(1)

2. Agency action committed to agency discretion by law 701 (a)(2)

ii. Presumption in favor of judicial review.

1. Court presumes judicial review unless clear & convincing evidence that congress intended to preclude it.

a. Example 1: Veterans Benefits Saga – statute included provision preventing them from seeking judicial review of their benefits.  But court held that statutory preclusion didn’t apply to challenges of the constitutionality of the statute itself.

b. Example 2, in Bowen – court finds no preclusion even though the statute incorporates by reference a statute including an expressly preclusive provision.

2. Why? Because they want to aggrandize their power? Or b/c they’re afraid there are constitutional issues w/ cutting off judicial review, especially of constitutional claims?

b. Express Preclusion: as straightforward as it sounds, just muddied by the above discussed presumption in favor of judicial review.

c. Implied Preclusion

i. Block – agency passes dairy farm regulations that helps dairy farmers out by setting prices; consumer groups sue , claiming they are unfairly bearing the costs.

1. Holding: consumers are implied precluded from suing. Court looks to the statutory scheme & reasons –

a. Expressio unius – b/c statute enables some folks to sue, obviously didn’t want those it didn’t mention to be able to

b. End-run: when handers wanted to bring suit, statute req’d that they exhaust admin process.  If consumers can sue w/o exhaustion, handles can end-run around their req by suing in their capacity as consumers.

i. Counter: so why doesn’t agency just impose exhaustion on consumers?  Response: You can’t graft on exhaustion reqs – Darby.

ii. Counter: Can’t courts mandate agency must provide some sort of admin review? Response: Vt. Yankee says court can’t or shouldn’t impose willy-nilly procedural reqs on agency.

2. The Abbot Lab Presumption? Abbott Labs said judicial review was presumed unless “clear & convincing” evidence Congress intended to preclude.  Court here addresses, says not really an evidentiary standard – just a useful reminder!

3. Significance
a. Surprising case in light of Abbott presumption.

b. Put implied preclusion back on the map. 

c. Surprising it wasn’t resolved as a STANDING issue – i.e., why not just say that consumers weren’t in the zone of interest?

ii. Bowen – doctors challenge reimbursement scheme under Medicare part B.

1. Argument for Application of Block – expressio Unius again – Medicare part A gives judicial review, & B doesn’t so must mean that review is precluded.

2. Holding: Court holds there is no clear & convincing evidence of congressional intent to preclude review, so Abbott presumption of review controls.

3. Reconciling w/ Block: court distinguishes the 2 situations – says it would review benefit determinations (decision –like adjudication) but will review methods (benefit-determination process – like RM).

a. Not completely convincing, but judges just site the 2 as if they are consistent.

b. Theory – Stevens was just trying to salvage Block & reassert the Abbott principle.

c. Also suggests tension b/w Ripeness, which emphasized review of fact-specific controversies,  & Preclusion, which is now emphasizing review of abstract methods.

d. Also – FN 12: Court addresses doctrine of constitutional avoidance, says it would “raise serious constitutional question” if no one could sue.  In Block, handlers could still sue.

d.  § 701 (a)(2)“Committed to Agency Discretion by Law”

i. Introduction
1. Comparison of “discretion” in context of 706(2)(a) “abuse of discretion” & this context.701(a)(2).

2. Is it possible for an agency to abuse its discretion as per 7062a, and yet be immune from suit due to 701(a)(2)? The Debate -- 

a. Berger: abuses of discretion are always reviewable, 701a2 just reminds judges not to interfere w/ lawful exercises of discretion.

b. Levin: there are some abuses of discretion that are precluded from review.

ii. Webster v. Doe: CIA director is authorized to terminate e’ee “whenever he deems it necessary & advisable.” E’ee voluntarily discloses he’s gay – director fires him for being security risk. E’ee sued on statutory claim (he abused his discretion, violated 706(2)a), & constitutional claims.

1. Government’s defense: judicial review is precluded b/c director’s decision was “committed to agency discretion by law.”

2. Majority’s Standard – whether there is “no law to apply”, when looking at the organic statute (an Overton Park framework).

a. Usually there will be a standard to apply– rare that congress delegates totally unfettered discretion. But, this hurdle, “no stnd to apply” seems high.

b. Distinction b/w 701 (a)(1) “intent to preclude” & (a)(2) “committed to agency discretion by law”  -- Courts presume congressional intent to preclude [ a1] when congress uses very broad language, like “may” & “deem”; whereas a2 applies when no standard to apply 

c. Implication – may be situations where an agency abuses its discretion & acts unlawfully, but if there’s no stnd to apply, you still can’t get into court. SO -- 

3. Majority & Constitutional Claim preclusion – Draws a distinction.

a. Requires clear stmt to preclude constitutional claims – therefore Doe’s const claims not precluded.

i. Rationale: in order to avoid grave “constitutional questions” in involved when denying judicial review in any form of constitutional claim, quoting that Bowen FN/

ii. Scalia – whatever, you can’t have 2 stnds. Same reasons motivate concerns about preclusion in both contexts. No constitutional issue w/ cutting off judicial review.

b. No clear stmt req’d just “no standard to apply” – so Doe’s statutory claim is precluded.

4. Scalia’s Dissent: Categorical Approach

a. Thinks these are a subset of the total situations when this type of preclusion comes up.

b. He thinks difference w/ (a)1&(2) is that (1) uses the word statutes, whereas (2) uses the word law, & that law is meant to mean something different – that there is a common law that exists which drafter knew of when courts won’t review – E.g., political questions, SI, official immunity, traditional respect for other branches.

c.   Also points out that technically, there is some law to apply & always is – here, director couldn’t just exercise nepotism; therefore his categories do more work for him that the maj’s “no stnd to apply.”

d. So for Scalia –issue turns on fact that this is the CIA making a call about National Defense.

e. BECOMES THE LAW IN NEXT CASE

5. O’Connor (concurrence): finds that “no law to apply” is a subset & thinks case turn on fact that this is the CIA!

iii. Lincoln v. Vigil – Indian health services case where agency gets lump some appropriation & decides not to fund a particular program anymore, using $ elsewhere

1. Majority (Souter): “no law to apply” is just one of may factor in deciding whether the agency action is “committed to agency discretion by law.”  Also certain CATEGORIES of action where judicial review is precluded, e.g.:

a. Not taking enforcement action

b. Nat’l security

c. Lump sum allocations

2. Does “no law to apply” lead to non-delegation problems in that congress has really delegated lawmaking & not executive power?

a. Sometimes not, esp if congress has delegated exec as opposed to leg power (e.g. appropriation)

b. Probably a loser argument anyway today

3. Scalia’s Webster Dissent is now the law?

a. Implication:  in Webster, john doe, no matter what, even if CIA director is just total homophobe, doesn’t get his case heard.

b. Also looks like – argument to be made that Scalia’s non-distinction b/w constitutional claims & statutory ones should be imported along with the rest of his rationale, but debatable.

IV.  “Whom”: Standing
a. Intro Stuff

i. No tax payer standing. Frothingham v. Mellon
ii. 2 Components to Standing:

1. constitutional – congress can’t confer

2. statutory – congress confers

iii. Origin of distinction: 20th century debate on Art III case & controversy req

iv. Is possible that NO ONE will have standing to sue – never argue that “if I can’t sue, no one can” – may be true.

v. Why might congress want to confer standing, e.g. w/ citizen suit provisions? (e.g. in Lujan)

1. Makes citizen’s agency-helpers, policy industry. “Mini-AGs”.

2. Also, polices agency, makes sure they are enforcing & passing right stuff– helps congress out in that role b/c responsibility for o’sight delegated to group w/ concentrated interest & resources. 

3. Scalia – thinks this is article II problem b/c congress isn’t delegating its own lawmaking power away – but another branches: the executive’s enforcement power!!! His critics argue –

a. Your way means only regulated industry gets to sue

b. Yours is a shift in power away from congress to agencies, b/c take away ability to “deputize citizens” to help check agencies

4. Implication: congress can’t just say “everyone has standing to sue” – particularized injury is CONSTITUIONALLY required.

b. Constitutional Standing 

i. 3 Hurdles

1. injury in fact

a. concrete & particularized

b. actual & imminent

2. Traceability (to actions of (s)

3. Redressability

ii. Redressibilty

1. Basic point: is I win, will it actually make things better for me? [doesn’t have to be w/ certainty, but more than a mere possibility – a likelihood]

2. Lujan: Court holds that redressibility is not satisfied

a. Not clear that ruling against sec (suit is against sec) is binding on agency

b. Agency only funded 10% of program – so not clear that giving that small portion of funds back would have big impact on endangered species

3. Laidlaw: Scalia says no redressibilty but majority finds there is.

a. Majority: says taxpayers injury is redressible, b/c imposition of civil penalties for pollution reg violations doesn’t just compensate – these damages provide a deterrent effect against future pollution (what (s were seeking)

b. Scalia – no, damages are for past conduct.  Only remedy for future conduct is injunction. Here (s aren’t compensated by damages b/c they go to gov. Also says no additional deterrence from these damages comes b/c already paid a statutory fine.

iii. Injury in Fact requirement

1. Requires:

a. Cognizable interest

b. ( is amongst the injured

2. Lujan
a. Evidence was affidavit testimony that they’d been to see wildlife, would like to go again “some day”

b. Scalia (majority) --  doesn’t buy that, says too speculative b/c no actual future plans to go, “more than someday intentions” are req’d

3. Laidlaw: Debate b/w Majority & Scalia

a. Majority holds – environmental groups just have to prove harm to aesthetic &/or recreational values of its members thru affidavit testimony at pleading stage.

b. Scalia – disagrees, thinks you have to establish actual harm at pleading stage, o’wise injury in fact req is bogus.

c. Arguments agnst Scalia position

i. Increase burden of proof to higher than it would actually be to prevail on the merits (only need 51% likelihood that you were injured) by requiring actual & subjective harm

ii. Creates “mini-trial” before the main trial to ascertain whether an injury occurred.

d. Scalia’s criticism of majority

i. Makes this req toothless

ii. Turns environmentalists into mini Ags, a constitutional violation of Article II – delegating executive power to private parties

c. Statutory (i.e. Prudential) Standing & the “Zones of Interest Test”
i. The Original Understanding

1. Needed a “legal wrong” w/in meaning of “relevant statute”

2. “Relevant statute” understood only to mean the special review provisions which congress could pass.

3. Good or bad? 

a. Landis – good

b. Capture-fearers – bad.

ii. The House Comes Down -- ADAPSO v. Camp

1. New Standard:  “arguably w/in zone of interest” of a relevant statute, which can be a special review position, or whatever the statute is that is the source of the cause of action.

a. “arguably w/in” suggests you just have to be in the penumbral emanations.

b. “Legal interest test goes to the merits, question of standing is different”, i.e. we’re departing from original understanding.

i. So standing – have to show you were harmed to be able to sue, but once over that hurdle, you can assert other interests at trial. 

ii. In this case, data processors have standing b/c o a competitive harm, but competitive harm will not be the basis for the cause of action – probably anti-trust or something.

iii. Why have disconnect b/w trial on merit reqs & standing reqs? B/c standing serves different purpose – to ensure that the right person, one w/ a vested stake in the outcome, is suing.

iv. New Standard = significant change from original understanding

v. Good or bad change?

1. Douglas – good, gives people w/ financial incentive right to sue, they can be mini-Ags

2. Bad – if you think that only agencies should sue in the public interest b/c w/ private suits, individual’s values may not line-up w/ public interest.

2. Sum up: Standing = 2 Part Inquiry?

a. Arguably w/in zone of interest?

b. Meet constitutional standing reqs?

3. But lower Courts are confused by new standard

a. See e.g. Control Data Corp, appellate court state “SC has given us very little guidance on how to implement this.”

iii. Clearing the Rubble

1. No Congressional Intent Required -- Clarke – Nat’l banks want to get into brokerage business, discount brokers want to keep them out so sue under 2 federal banking statutes, McFadden Act & Glass-Steilgel (G-S).

a. Issue: what is the standard for statutory standing?

b. Lower Court, Scalia dissenting, argued that the majority in the DC Circuit mistakenly conflated zone of interests test w/ constitutional injury in fact req.

c. Majority (White)’s Holding

i.  – pays lip service to idea that zone of interests & injury in fact are 2 diff standards, but then goes on to say –

1. Z of I is just gloss on 702, basically a codification of the I in F req

2. “Standing should only be denied [on Z of I grounds] if it looks like person’s interests are really inconsistent w/ the statute.” – so presumption of standing established.

3. Doesn’t need to be evidence of congressional intent to benefit this particular group of (s.

4. Result: lots of people get standing!

ii. – also says that b/c ( had standing under GS, they had standing under McFadden.

1. So the (s could use GS to get standing, but had better case on merits under McFadden, so sued under that.

2. Implication – as long as you’re w/in Z of I for any statute governing a particular activity, you can sue under any other statute governing that activity. Whoa!

2. Congressional Intent Needed– Air Courier Conference – 1st case where (s lose on Z of I

a. Court rejects argument that conflates injury in fact & zone of interest.

i. Example of difference:  when agency refused to have on-record hearing, transcription-NB makers suffered “injury in fact”, but creating jobs for these people is definitely not the reason that on-the-record requirements exist

b. Congressional intent reintroduced

i. Inconsistent w/ Clarke but pretends like it’s consistent

ii. To divine, look to traditional tools of statutory Interp.

1. Language

2. Purpose of statute

3. Legislative  history

c. Bootstrapping rejected (Clarke limited)

i. Not enough be within zone of interest of some other portion of USC dealing w/ same subject

ii. Clarke was different b/c those 2 statutes were very interrelated, one was really passed as amendment to the other, an exception to the rule.

iii. This could possibly lead to some complex litigation about interconnectedness – could have made it easier and say it had to be in same § of USC.

iv. Bennett v Spear – “under specific statute” is reemphasized. Only look to other statute at all if it helps explain what the statute serving as the basis for the cause of action means.

3. Recent attempt @ applying Z of I -- NACU v. First Nat’l Bank – credit unions expanding purview, & banks sue to stop them under statute which requires CU members to “share a bond.”

a. Majority:  Banks w/in zone if interest. Majority inferred congressional intent b/c the statute limits markets, implicitly trying to benefit competitors (banks). It is “arguable” (all it has to be) that everyone understood that CU legislation written against background banks, i.e. w/ banks in mind.

b. Dissent (O’Connor): only injury alleging competitor standing – she thinks in order to prevail on competitive standing, there has to be some specific evidence in statute that congress was truing to include anti-competition protection in it.

i. So this is not a dissent from the formulation of the test, but its application in this case, w/ a lot of agreement on the right questions to ask & where you look for the answer.

iv. Standing & Special Review Statutes

1. Specialized review statutes are still relevant.

2. Can provide review for you even if substantive statute doesn’t – remember, congress controls statutory standing, whereas they have no control over constitutional reqs.

v. Standing Summary:

1. Constitutional Standing

a. Injury in Fact

b. Traceability

c. Redressability

2. Statutory Standing – Zone of Interests of

a. Substantive –OR

b. Special Review Statute.

Bejnamin’s take:


( Landis acted in shadow of Lockner (overacting SC)


(capture guys acted in shadow of Brown (super-active SC)





only 2 cases where delegation struck down





Scalia’s Conception: at least all inferior officers are subordinate, but some principle ones might be too





Scalia’s New Boxes (THE LAW): all inferior officers are subordinate, all principal officers aren’t.





Souter’s Conception: all inferior officers are subordinate, but some principle ones are too





Note: in a world w/o agencies you need all 3 branches to concur: cong passes law, exec enforces, judiciary convicts.  With agencies, you get one-stop shopping!





§ 553 – “notice and comment rulemaking”





§§ 556 & 557





No provisions spell this out.  Maybe 554 helps a little bit, but generally the APA allows whatever rules are wanted.





§§ 556, 557 & 554	





Consider all sources of law:





Step 1: Does organic contain magic words?


If Yes – formal RM;  If no – informal RM.





Step 2: Does organic act itself provide for any extra procedural protections?








Rehnquist gets mean, calls DC Cir opinion:


(“Monday-am QBing”


(“judicial intervention run riot”


(“Kafkaeque”





Court is Saying…





At this point, in class discussion of handout to ascertain our intuitions about when it seems DP is particularly important. – Benjamin’s emphasis in the discussion: what’s your metric for why one thing is worse/better than another? Potential factors that emerged from discussion: 1) life/lib/prop categories; 2) stigma 3) urgency; 4) lack of remedy.





whether





How much





Constitutional Core





No constitutional core, solely state-created.





Ironic Implication: you can avoid DP trigger by giving lots of discretion (Roth?); but if you know it will be entitlement in the 1st place, put out rigid grid-type guidelines that makes extra process useless, but also gives very little discretion to implementers.





Matthews�
Laudermille�
�
Hey, you always have welfare�
Doesn’t consider welfare – says loss of income important�
�
Procedures, pshaw!�
Procedures likely to help�
�
Deference�
No deference�
�






Notice, ct looks to APA for same reasons it did in Universal Camera.





Remember, the question of the level of deference to afford agency legal interpretations is not constitutionally governed; the shift from Skidmore to Chevron is just an attempt to ascertain  cong’s understanding of the statutory scheme.





Skidmore deference = agency gets deference depending on persuasiveness of interpretation, based on lots of things, one of which is consistency.





Query: if Skidmore is the default, is Chevron necessary? You would probably live in the same world w/o Chevron b/c the types of things that get Chevron deference are the types of well-reasoned things entitled to lots of deference under Skidmore b/c of there persuasiveness.





Does this have something to do w/ Meade? Seems like it is saying that Congress usually doesn’t intend to delegate RM authority on really important issues?>





Note: most challenges go to fed app ct, not dist

















	OR








� Note: there are cases on  degree of deference to findings of fact in formal & in informal adjudication, & in informal RM, but none relating to finding of fact in FORMAL RM b/c post Fl. East Coast RR, hasn’t really been much formal RM. 


� This is the second  time we’ve seen 706(2)(a), the APA catch-all for SOR,  invoked; 1st was in ADAPSO, dealing with deference in review of agency fact-finding in informal proceedings.  Court (Scalia) held it was the same as the Universal Camera substantial evidence review.  BUT THE 2 STNDS ARE APPLIED DIFFERENTLY.


� But of course Rehnquist lost this battle & was the dissenter in Laudermille.





PAGE  
1

