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Arbitration

issue: is it okay to force sign arbitration agreement before venue and context are known?

answer: arbitration agreement w/o cost structure disclosure valid Green Tree v. Randolph

if costs unreasonable, sue after process (dissent argues unreasonable)

antitrust claims are arbitratble Mitsubishi v. Soler Chrysler-Plymouth

international uniformity considerations

employment contracts are arbitratble overseas Circuit City v. Adams

court did not waive judicial process in antitrust claims

State requirement of arbitration clause Doctor’s Associates v. Casaroto

federal preemption of state statutes against arbitration

Federal Arbitration Act – must treat arbitration as other contractual clauses

EEOC not bound by arbitration contract, but cannot seek individual remedies


EEOC v. Waffle House

note: numbers and letters refer to FRCP rules. For example: 8a refers to FRCP 8(a)

Structuring the Lawsuit

Approach to Pleading

1. Filing the Complaint FRCP 8 

a. purpose: give notice to all parties, sufficient to allow trial prep/discovery requests, gateway to discovery

b. types of pleadings

i. complaint – initial pleading in a lawsuit, filed by P

1. jurisdiction

2. statement of claim 8a

a. short and plain, few technical requirements 

b. no legal theory needed Dioguardi
c. but must contain basic facts

i. “he was racist” insufficient

3. demand for judgment/relief 8a

a. money dam, injunctive, or declaratory judgment as to parties’ rights and liabilities

b. wrong relief – court may award correct relief

i. N/A to default judgment

ii. answer 

iii. reply (answer to answer) 7a required when:

1. answer has counter claim

2. ordered by court (used to raise pleading bar)

c. Conley cannot 12b6 unless no universe of facts that can prove claim

i. 12b6, failure to state claim for recovery

d. Haddle v. Garrison failing to state federal claim upon which claim can be granted (at will employee) – dismissed 12b6

e. may plead in the alternative – allows inconsistent pleads 8e

f. People ex. rel. Department of Transportation v. Superior Court “check a box” can be demurred (admits facts but denies pleading)

2. Special Pleading Situations FRCP 9b 

a. must be pleaded w/ particularity (legal capacity to be sued, condition precedent, existence of official documents, etc)

b. rational: high risk of punitive dam, reputation dam.

c. fraud or mistake, FRCP 9b Olsen v. P & W
i. detail the fraudulent statements

ii. identify speaker

iii. where and when statements were made

iv. why statements fraudulent

d. special damages 9g

e. municipalities not entitled to heightened pleading standard Leatherman
f. 7a. may require P to file reply to D’s response

3. Defendant Responses 

a. may be pleaded in the alternative

b. 12b allows certain defenses in pre-answer motion

i. lack of jurisdiction over person

ii. improper venue

iii. insufficiency of process

iv. insufficiency of service of process

v. failure to state claim upon which relief may be granted

vi. failure to join a necessary party)

vii. ii – v, must be pleaded before trial 12h1. vii, viii, may be pled before or during trial. i, may be pled after trial 12h3

c. answer types

i. reasons why court should not proceed w/ action

ii. questions whether the complaint has basis for legal relief

iii. denials

iv. affirmative defenses

v. requests for clarification and more info 12e


vi. motion to strike “redundant, immaterial, impertinent, or scandalous” or prejudicial material

d. denials. 8b – only deny those disputed 8d. not denied == admitted

i. general. restricted by 8b Zielinski forklift case

ii. specific – deny specific paragraph

iii. qualified – deny particular facts of particular allegation

iv. denial of knowledge (DKI) – requires good faith (rule 11)

v. denial based on information and belief

e. rule 11 applies to D’s lawyers, requires reasonable inquiry

f. affirmative defenses FRCP 8c – 19 specific defenses that must be pleaded in the answer (cont negl, fraud, SoL, illegality)

i. reason: give notice for non anticipated defenses, facts w/i D’s knowledge

g. may be required to submit counter claim at this time FRCP 13

i. raise bar. eg. civil cases

4. Amendment to Pleadings 

a. FRCP 15, liberal policy of amendments (can add parties) both complaint and answer

b. amendment as right 15a

i. amend pleading before responsive pleading is served, or

ii. 20 days after non-responsive pleading is served, or

iii. motions are not responsive pleadings

c. amendment by leave of court Beeck v. Aquaslide 

i. “leave freely given” 15a

ii. denied if actual prejudice to other party exists

Rational for Statute of Limitation
· peace to possible D

· promote prompt claims in certain contexts

· prevent stale claims (D has more difficulty defending himself)

Exceptions:

· Tolling statutes (postpone expiration or keep clock running)

· “Discovery Provisions”– eg foreign body in medical malpractice, drug cases

· Fraudulent Concealment theories

· “Tolling Agreement” potential D agree to waive SOL to permit investigation. Benefit to D: prevent getting dragged into discovery immediately, may satisfy P if nothing is found

Control of Attorney Conduct
Structure of Rule 11 

1. Elements

a. lawyer’s obligation (P & D) need to sign pleading and assert:

i. not presented for improper purpose such as harass or delay or increase cost

ii. warranted by existing law or non frivolous argument for extension, modification, or reversal of law or establishment of new law
iii. allegations contain evidentiary support or is likely to have it after discovery

iv. denials of factual contentions are warranted on evidence or reasonably based on lack of information

b. reasonable inquiry before filing claims

2. sanctions (1993 overruled old 1983)

a. no longer mandatory, presumption of fines paid to the court

b. monetary – normally paid to court, to deter future violations

c. discretionary – anything “appropriate” eg writing letter to law firm

d. censuring offending lawyer

e. striking offending pleading

3. reasonable inquiry

a. standard varies w/ circumstance 

b. party may be liable if responsible for rule 11 violation Business Guides v. Chromatic pushed for attorney to file for injunction

c. must withdraw bad pleading 11b

d. no need to show bad faith for rule 11 sanction (objective test)

4. to invoke

a. safe harbor – must warn opposing party and wait 21 days

b. dismissed charges not vulnerable Ridder v. City of Springfield (nothing for other party to sanction)

i. must file rule 11 before filing for dismissial/SJ

c. voluntarily dismissed complaints vulnerable to rule 11 Religions Technology v. Gerbode 

d. no subject matter jurisdiction vulnerable

i. not ruling on merit of case, just attorney behavior

5. Application

a. cannot advocate incorrect claim, but not need to withdraw 

b. apply to all papers filed w/ court, to prevent frivolous suits and arguments

c. law firm held jointly responsible w/ attorney 1993 reform

d. inapplicable to discovery 11d

e. judge may bring up motion for rule 11 “on their own will”: sua sponte

f. court has other powers – contempt of court (sanctions)

g. no need to cite averse precedents or curb zealous defense Golden Eagle
Discovery Process
1. Overview FRCP 26 

a. 26b1 - right to discover “any matter, not privileged, that is relevant to the claim or defense of any party” not limited to matters admissible to court

b. relevance 26b1

i. info tends to prove or disprove something that matters according to applicable substantive law

ii. admissibility irrelevant. “fishing” acceptable. eg: 

1. leads

2. legal theories

3. ID new witnesses

iii. should try to protect privacy. eg: noninvolved witnesses’ love life 

iv. Blank v. Sullivan partnership promotion discoverable

v. acts of homosexual in navy case Steffan v. Cheney not discoverable

c. required disclosures 26a1 (automatically required)

i. parties must meet. w/i 10 days, must offer names of witnesses and description of documents, calculations of damages, copies of insurance agreements

ii. can be waived on court order or parties’ agreement

iii. mandatory conference 21f

d. obtaining information

i. other than depositions, can only be addressed to parties, not to non-party witnesses w/o subpoena 

ii. automatic disclosures

iii. asking questions

1. interrogatories – cheap, not effective 

a. 33b1 requires answer under oath

b. opposing side can craft evasive answers 

c. good for pining down basic background (names, location and nature of records, itemization of bills)

d. force opponent to specify grounds of general claims raised in complaint or answer

e. questions of fact and law are discoverable, only law not discoverable 36a

f. may make records available to requesting party 33c

1. only if burden equivalent

2. bad idea. may find other things

2. depositions – expensive, very effective

a. both counsels sit down w/ witness, and deposing party questions witness 

b. 30. allows deposition of “any person, including a party”

c. non parties need to be subpoenaed 45

d. 30b6. can ask other side to designate someone to be deposed “someone who knows about x” useful against corporate parties

e. effective

1. can see witness

2. witness must answer spontaneously

3. follow-up questions

4. witness is on the record

f. usually done toward end of discovery after positions are firm and likelihood of trial is high

1. benefit of early deposition – pin down uncoached story

g. no coaching – objections in “non suggestive manner” 20d1

h. limit of 7 hours and 1 day long 20b2

i. admissibility of depo in court

1. must be admissible in court according to rules of evidence

2. either

1. of adverse party, or director or officer of adverse corporate party

2. impeach witness’ credibility

3. substantive purposes where conflicts w/ trial testimony

3. unavailable deponent

1. deponent is dead

2. deponent >100 miles from trial

3. deponent too ill

4. not obtainable by subpoena

5. exceptional circumstances

3. written questions – rarely used in lieu of depositions

iv. examining documents or objects or land 34

1. no need for good cause

2. must produce if in possession, custody, or control (legally entitled to possession or a copy)

3. documents – medium of recording info

4. requesting from party – rule 34 request

5. non-party – rule 34 request and subpoena under 45a1c

6. very broad requests allowed

7. respondant may offer to allow access, but must indicate how to locate records

8. issue: who’s paying for it? requesting party usually pays

9. can demand copy of own statement, can depose maker of statement before turning over statement

v. physical or mental exams of persons 35

1. motion required

2. examination of parties whose condition is at issue in the case. must be court ordered “for good cause shown” Schlagenhauf
3. only order examination of party, or person in custody or under the control of a party

4. report of examiner discoverable to both sides

vi. admit facts - 36. best for eliminating undisputed issues. narrows scope of trial by eliminating uncontested issues. can be withdrawn if later found to be incorrect

1. responses: admit, deny (in whole or part), unable to admit or deny (lack of info by atty or party)

e. enforcement – 26g general (impose on lawyer) 37 specific

i. 37d, g, sanctions avail for misbehavior

ii. 37b, sanctions avail for failure to comply w/ court order

iii. 26g requires parties to sign documents, punishes parties for unjustified requests and refusals, suggests attorney’s fees as appropriate sanction

f. summary judgment at end of discovery 56

2. Privacy and protection of confidential info 

a. Elwell v. GM states court’s confidentiality order not binding on other states

b. protection for information from certain sources

i. eg. attorney-client, doctor-patient, psychotherapist-patient, priest-penitent, psychotherapist-patient, husband-wife

c. 26b judge may enter “any order which justice requires to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense”

d. protective order 26c (objection or prevent harassment)

i. no discovery or disclosure, or

ii. only held at certain time or place, or

iii. use another method, or

iv. restrict scope of discovery, or

v. deposition sealed and opened by court order, or

vi. limit or bar revealing of trade secrets or other com info

vii. prohibition on public disclosure. protective order on discovery not infringing 1st amendment Seattle Times discovery into religion’s donors and member list

1. Seattle Times Test

a. good cause

b. limited to pretrial discovery in civil case

c. not bar independently gained info

e. partnership questions discoverable for gender bias Blank
f. uninvolved witnesses may refuse to testify on uninvolved sexual activities Stalnaker v. Kmart
g. sexual orientation protected Steffan Navy discharge homosexual

h. can only order necessary examinations Schlagenhauf 35 (demonstrate controversy, good cause)

3. Privilege and Work Product Immunity (WPI) 26b3

a. privilege – would be protected against disclosure at trial

b. attorney-client privilege extends beyond top management in corp

i. absolute bar if requisites are met, must be info from client for purpose of obtaining legal advice

ii. develop facts, encourage seeking legal help

c. work-product – all trial preparation done by lawyer, or rep of party Hickman lawyer refuses to turn over interviews w/ witnesses

i. absolute – subject thoughts (legal theories, conclusions, opinions, mental impressions)

ii. qualified –all others. may be covered by exception

iii. covers consultants as well (ie. non-testifying experts)

iv. undertaken “because of the prospect of litigation”

d. exceptions (factors to consider)

i. substantial need

ii. equivalent not available

iii. undue hardship

1. cost of discovery

2. finances of party seeking discovery

3. hostility of witnesses to discovery party

e. justification

i. protect trial preparation (otherwise lawyers stop writing notes)

ii. “Free Rider” problem

iii. aversion to lawyer as witness

iv. sanctity of adversarial process

v. won’t impact legitimate discovery
vi. “full and honest answers would necessarily have included all pertinent information

f. can obtain copies of statements made to another party  w/o WP

i. may be deposed first for integrity

g. mental impressions, conclusions, opinions, legal theories shall be protected

4. Adversarial Expert 26b4

a. help trier of fact understand issues. may testify on opinions instead of first person facts. crucial to many cases (medical malpractice)

b. interpreters of fact, can testify on issues not witnessed 

c. testifying experts

i. identity given in initial disclosure

ii. must sign report 26a2B 90 days before trial 26a2c

1. opinions and basis, data considered, exhibits to be used, qualifications, compensation, list of other cases w/i past 4 years

iii. employees must fill out above report if regular duties involve giving expert testimony (eg. head of R & D)

iv. may be deposed after report is supplied. 26b4A deposing party must pay reasonable fee 26b4C

1. normally each side pays own expert

d. experts retained by counsel, but not testifying 26b4B

i. discoverable only in exceptional circumstances 26b4b

ii. physician’s report discoverable 35b if relevant

iii. Chiquita banana ship marine surveyor. could have sent own expert to own ship

iv. only one expert available Thompson lady refuses to release psychological records. discoverable

e. experts not retained, not testifying

i. almost impossible (experts not retained b/c bad views)

f. participant experts (witness expert)

i. treated as ordinary witnesses. will often refuse to testify as expert (not paid)

g. expert witness bias – jury impression, shaped opinion, financial control

h. Frye test - scientific principle must gain general acceptance to be admitted as exert testimony

i. Daubert Overruled Frye
i. general acceptance in its field

ii. scientific knowledge, good grounds

iii. whether it can be tested

iv. subjected to peer review and publication

v. known or potential rate of error, standards controlling technique

vi. also applies to non-science experts Kumho
5. Problems of Abuse and Civility 

a. discovery abuses

i. Delay (D’s benefit. investments will return, maybe P will go away, increase cost)

ii. Evasive responses/deception (stonewalling)

iii. Overproduction of materials (especially civil action)

iv. Destruction of documents

v. Excessive discovery

vi. Misuse of privileges (WP, AP privilege)

vii. incivility

viii. punished by 26g, cost shifting for wasted time

b. Paramount decline in civility between lawyers

c. 3 problems with discovery Chudasama
i. too little discovery – stone walling Chudasama 
ii. too much discovery – seeks more discovery than justified Chudasama 
iii. mismatched discovery – mismatched wealth between parties

d. objection. not w/i 26b1 (relevant), or privileged

i. interrogatory objection 33b1 and 2

1. court may rule interrogatories burdensome

ii. request to admit – include “the reasons therefore.” 36a

iii. deposition – objection noted by stenographer. normally answered, unless protected by privilege

e. protective order 26c

i. types of 26c

1. not be had at all

2. certain time or place

3. method other than discovery be used

4. restrict the scope

5. deposition be sealed, opened only by court order

6. bar or limit revealing of trade secrets or commercial info

f. compelling discovery 37a

i. deposition – seek order in either court where action is pending, or district where deposition is taken

ii. non-party – district where deposition is taken

iii. available for failure to:

1. answer written or oral deposition, 30 or 31

2. answer interrogatory, 33

3. allow request for inspection or request to produce documents, 34

4. designate an officer to answer depositions, 30b6, 31a3

iv. failure to answer deposition question

1. adjourn examination to seek order 

2. go on to other questions, and seek order after

v. evasive or incomplete answer is treated as failure to answer

g. sanctions 37b

i. financial

1. lawyer’s expenses

2. except 37a4a

a. opposition motion “substantially justified”

b. party seeking expenses failed to make good faith effort to resolve dispute w/o court

c. award of expense unjust

3. expenses after denials – award to discoveree 37a4B

4. expenses after protective order

5. refusal to admit fact later proved at trial may pay 26c

ii. other

1. facts established for refusal to grant discovery

2. claims or defenses barred

3. entry of judgment

a. dismissal

b. default judgment

c. strike any portion of pleading

4. contempt

iii. willfulness or gross negligence, not just negligence

iv. allowed for

1. refusal to answer deposition questions

2. party who fails to attend own deposition

3. failure to answer interrogatories

4. failure to answer request for inspection

v. failure must be complete. responding w/ objection is not failure

Resolving Disputes
1. Defaults and Involuntary Dismissals

a. Default Judgments FRCP 55

i. failure to respond to service not grounds for default judgment Peralta failed to be served, did not have meritorious case

ii. very common – Duke Medical’s deadbeat cases

b. Dismissals FRCP 41

i. voluntary dismissal 41a1

1. by P before D serves answer or moves for summary judgment. w/o prejudice

2. only 1 dismissal w/o prejudice

3. after D answers, may dismiss w/ court’s approval. w/ or w/o prejudice

4. facilitate settlement negotiations

5. Texaco and Pennzoil – P refiles after discovering bad judge, before D answers

6. Manshack P refiles after getting bad result regarding which state’s law to use

ii. involuntary dismissal 41b

1. P fails to prosecute

2. w/ prejudice (can not file again)

3. except: lack of jurisdiction, improper venue, failure to join indispensable party

4. grounds: failure to prosecute, disobedience, other 12b

2. Summary Judgment 56

a. no “genuine issue of material fact”, doesn’t satisfy elements

b. not about factual determinations (20 bishops)

c. elements

i. affidavits (personal knowledge, state only what’s admissible at court, show affiant is competent to testify)

ii. discovery material 56e

d. movant bears burden

i. present affidavits, dispositions, etc

ii. show lack of evidence for other side to prove an essential element of its case Celotex P had no evidence implicating D’s asbestos products

iii. bad person != age discrimination Visser old man fired b4 pension vested due to loyalty issues

iv. little issues != big issue Anderson public official, libel suit

v. 2nd Circuit “slight doubt” test allow trial Adickes cop in restaurant

e. opposition – submit materials to support its case 56e

i. can’t rest on pleadings

f. construction most favorable to non-movant

g. if affidavits submitted in bad faith to delay trial, judge can award cost

h. partial summary judgment possible

i. possible results: grant, deny, drop

j. D file anytime. P files 20 days after complaint. usually after discovery

3. Trial Process

a. Judging Judges

i. judges should recuse themselves if necessary

1. judge has financial interest, relative serving as counsel, or served as counsel themselves before

2. impartiality can be reasonably questioned Hatcher son attorney in previous similar case

ii. recusal mandatory, can not be waived by parties

iii. law clerk behavior irrelevant

iv. U.S. no need to recuse if relative is partner @ firm

v. need to disclose conflicts immediately US v. Cerceda judge has interest against US

vi. necessary to recuse if lawyer had testified against judge

vii. usually 2 questions on appeal

1. should judge have recused?

2. did failure to recuse warrant overturn case?

a. ignorance of fact no defense Liljeberg judge sat on university board

viii. what if there are no replacement judges? no recusal Blank black woman judge. everyone’s an attorney

ix. some judicial attitudes acquired during litigation grounds for recusal Liteky high degree of favoritism

x. challenged judge rules on impartiality charge Berger 

b. Constitutional Right to Trial by Jury

i. 7th amendment “in suits at common law, the right of trial by jury shall be preserved”

ii. not at state level – never an issue due to excessive cost

iii. must be demanded by parties, only for legal claims

iv. determination

1. all legal or all equitable – clear

2. distinct issues – separate trials

3. issue of fact common to both claims – first finding binding on second trial. legal claims usually tried first. Parklan Hosiery SEC’s finding of misleading proxy, shareholder follow suit 

4. Amoco Oil 

a. judicial discretion

b. balancing test – more law or more equity

c. nature of remedy, nature of action

d. ability of jury to decide

e. presumption in favor of jury

f. jury trial before judge

5. claim for equitable relief together w/ legal relief does not eliminate right to jury trial

6. may order jury trial and use experts to instruct jury Dairy Queen
7. declaratory judgment – jury trial Fox
a. seeks injunction against P to not sue in future

v. modern changes

1. equitable relief only granted when legal relief is inadequate

2. nature of claim not determined by pleadings Dairy Queen accounting instead of debt

3. try to find historical equivalent Chauffeurs asking for money, jury trial

4. juries good for definitive answers. was he hurt? how much?

vi. exception to right by jury: complex cases 

1. patent

a. patent claims construction - not jury issue Markman
b. claims too technical. decided as matter of law

c. judges better suited to find meaning of patent claims

d. limited scope during jury trial: does device fall under scope of patent?

e. need for a national standard in claim interpretation

2. bankruptcy

a. ok as long as Congress removes claim from court system

b. Katchen creditor not entitled to jury trial

c. Granfinanciera debtor can demand jury trial

3. injunctions 

a. immediate need to prevent further damages

4. anything else congress removes ie. worker’s comp

a. public policy: lose trial by jury and punitive damages, but gain automatic payment

vii. types of remedies

1. legal – money damages

a. include Civil Rights Act, Age Discrimination

2. equitable – injunction, specific performance. only if legal remedy inadequate. fear of discrimination by jurors

c. Selecting the Jury

i. six person jury, unanimous verdict required in federal trials, verdict now more vulnerable to attack on appeal

ii. illegal to discriminate in assembling jury pool
1. voting list, DMV list, telephone lists

iii. jurors can be excused for cause during voir dier

1. scope depends greatly on size of available pool

iv. peremptory challenge – allow lawyers to strike any juror, but may not be discriminatory against race or gender J.E.B.
1. unconstitutional for any civil litigant to challenge based on race, state to challenge based on gender

a. less minorities, easier to get rid of

2. lax standard on excuses Alverio juror has bad hair is valid

3. principle

a. sense of control to parties

b. biases not accounted by for-cause challenges

c. oddball jurors

4. can not use proxy for gender or race (can bear children, have black children) can use “tend to be”

v. if juror lie on voir dier, new trial if

1. answer was clearly dishonest, and 

2. would have constituted a basis for cause exclusion

d. Controlling Juries

i. 50/50 case, not guilty

ii. juries not need to set forth reasoning for their decisions

iii. verdicts can be overturned if not supported by evidence Reid cattle get onto track through open gate/broken fence and killed

iv. limits verdicts to rationality standard

1. adversarial responsibility of proof

a. burden of persuasion – assume A not true unless evidence produced

b. burden of production – assumed A does not exist unless evidence produced

2. system of jury trial

v. mechanisms to control juries 

1. law of evidence

a. prevent improper influence

b. also prevents good faith attempts by jurors to inform fellow jurors Beverly Hills Fire Litigation jury tested own wiring and told fellow jurors results

2. summary judgment

a. after discovery

3. power of instructing jury law

a. lawyers and judge compromise on instruction

i. lawyers use Requests to Charge

b. commenting on quality and weight of evidence

c. juries not allowed to take notes or ask ?’s

4. judgment as a matter of law - directed verdicts R. 50 (j.m.l.)

a. after P or D’s case

b. not enough evidence Pennsylvania Railroad dead brakemen from “collusion” between trains, 1 witness for P who’s questionable

c. test: if reasonable person could differ-> no j.m.l.

d. j.m.l. after other party has been fully heard 50a1

5. judgment as a matter of law – judgment notwithstanding the verdict (j.n.o.v.)

a. same as directed verdict, but after jury verdict

b. save expense of another jury trial by waiting for verdict

c. must first file directed verdict motion to preserve right to request j.n.o.v., then renew motion after verdict. therefore, not abridging right of jury trial. issue was alive before verdict

d. applicable to defenses (no evidence for self-defense)

6. grant of new trials 59d

a. timely objection required, or judge can bring own motion (sua sponte)

b. court can conditionally grant NT motion even if granting JMOL

c. not appealable (not final judgment)

d. not reexamining jury’s holding, just doing trial again. not impacting 7th amendment

e. reasons

i. judicial error – judge made mistake

ii. prejudicial conduct by party, counsel, witness – “P is illegal alien”

iii. juror misconduct – looking for evidence themselves, considering attorney fees/insurance

iv. verdict against weight of evidence, or based on evidence which is false, or would result in miscarriage of justice. even if there is substantial evidence for verdict

v. excessive or inadequate verdict “shocks the conscience”

1. remittitur – new trial unless P agrees to reducing dam

2. additur – new trial unless D agrees to increase dam (not allowed in federal court)

3. not appealable

vi. newly discovered evidence

1. new discovery after trial began

2. diligence in searching for evidence prior to and during trial

3. materiality – of character that new trial will probably produce new result

4. must exist injustice

vi. limits of law’s control: jury as black box

1. can not reopen trial based on knowledge of jury deliberations, unless there is extraneous and prejudicial, or improper outside influence information Peterson jurors disregarded court’s instructions, judge interviews jurors

2. require special verdicts (49) 

a. jury may give inconsistent answers

vii. bifurcation – breaking case up into liability and damages

1. good for D, to remove emotional impact

2. bad for P

3. bad for judge – want one trial for efficiency

viii. trifurcation A Civil Action
1. causation, liability, damages

4. Controlling the Settlement Process

a. Negotiation and Settlement: Contracting for Confidentiality

i. settlement opportunities: pre-suit (automobile accidents), early suit (shows P is serious), mid discovery, late discovery, courthouse steps (end of discovery. primary settlement point.), post trial

ii. lawyer’s interest may diverge from clients

1. volume dealers, sign up client, then try to settle 

2. hourly fee lawyers stretch out work

3. avoid work and reputation risk of trial

iii. negotiation: competition, problem-solving approaches

iv. contract to dismiss (release)

1. no approval needed except class actions, minor P

2. some cases have procedural protections (court order)

3. like all contracts, fraud, duress, mistake, incapacity, unconscionability voids release

4. methods of implementation

a. P agrees to not file threatened lawsuit

b. P seeks voluntary dismissal, agree not to refile

c. P consent to dismissal w/ prejudice, agree not to refile

d. stipulate to judgment against P, agree not to refile

5. state judge can settle combination federal & state lawsuits Matsushita full faith and credit

v. Confidentiality 

1. need court to enter order supporting settlement

2. encourages settlement v. public has right to know

3. P doesn’t want to talk re: private problems, get more $

4. does not apply to deposition of settled plaintiffs Kalinauskas
vi. contracting for judgment

1. valid in Neary opinion was not important

2. not valid in US Bancorp Mortgage opinion is adverse precedent

vi. Obstacles to Settlement

1. attorney’s fee incentives

2. lack of negotiation skills

3. personal issues between lawyers, parties

4. delay benefits one side

5. client emotions

6. communication gaps

7. lack of incentives to settle

8. no common value to cases (no convergence of estimates)

b. Focus: Developing an effective offer of settlement rule

i. purpose: prevent P w/ strong case from not settling, force P’s attorney to pass through settlement offers

ii. Rule 68, must pay costs incurred after settlement offer if P rejects offer and judgment obtained is not more favorable than offer

1. only applies to P winning Delta Air Lines
2. if activated, P’s attorney do not collect fees (favored cases – civil rights, antitrust, securities) incurred after settlement offer Marek
iii. issues

1. don’t want to penalize plausible cases that lose

2. want parties to make serious offers

3. P and lawyer have diff risk tolerances

4. P wants non-monetary remedies

5. don’t want D to purchase cheap insurance

iv. ABA suggestion “margin of error”, no shift of expert fees

v. 1984 reforms

1. improved timing 

2. bilateral (reverses Delta)

3. “costs” include reasonable attorney’s fees

4. courts have discretion to reduce attorney’s fees

5. discretion destroys predictability, punish instead of cost-shifting

vi. Impact

1. trade 68 award for no appeal

2. P usually don’t pay (bankrupt)

3. impact on small businesses that don’t want to pay

vii. Contingent Fees reform Proposal O’Connell
1. no CF for settlement before retention of counsel

2. D given 60 days to make settlement offer

3. if accepted, lawyer get 10% of 100k, 5% above that

4. if rejected, only CF above settlement amount

viii. R. 54 winner can recover costs other than attorney fees, at discretion of court

c. Focus: Judicial Responsibility in Managing Settlement

i. issues while negotiation: different estimates, not communicating clearly

ii. courts can help

1. sharing published reports of jury verdicts

2. input of settlement judge or mediator

3. nonbonding verdict by summary jury trial

iii. courts can sanction parties for not attending settlement conference in good faith Lockhart
iv. rule 16, scheduling settlement conferences

1. originally designed to help streamline trial

a. admit facts, authenticate documents, limit # of witnesses 

2. may require party or representative be present or reasonably available by phone

a. destroys ability to offload trial to lawyer

3. can not penalize D for not making settlement offer when D does not know it is likely to be accepted Kothe P asked judge to not reveal break point to D

a. okay to settle after first day of trial

4. can order officer to appear in person for settlement talks G. Heileman Brewing Co. corporation sends counsel

5. issue: abuse of power by ordering client to appear, partial judge

6. want decision maker, or informed client to contribute to fair settlement?

v. problem w/ settlement: capitulation to realities of lawsuits

1. imbalance of power

2. peace/management rather than justice

3. don’t expand case law

vi. Agent Orange class action settlement

1. judge had much involvement

2. marathon negotiating on eve of trial

3. kept parties apart until agreement reached

4. emphasized different things to different parties (weaknesses of each sides’ case)

5. helped predict consequences of various approaches and suggesting alternative solutions

6. convinced parties to be bound by judge’s decision

7. emphasized uncertainty of jury trial, ruled on some motions to scare both parties

8. no dealing w/ messy details (# of claims, how settlement would be divided)

9. willingness of court to expend substantial resources (judge’s time, court appointed experts)

Procedural Perspectives on Due Process

Requirement for jurisdiction over parties

· substantive due process (power to act)

· procedural due process (adequate notice, opportunity to be heard)

Types of Jurisdiction 

· In personam – power over person. all assets may be seized. minimum contact

· In rem – power over thing. (action to quiet title to real estate, dissolve marriage)

· Quasi in rem – attach property gives jurisdiction. must have “minimum contact”

· minimum contact – D purposefully directed actions towards forum state, “fair play and substantial justice”

limited appearance (in rem or quasi in rem) v. special appearance

Jurisdiction over Individuals Factors - Presence, Domicile or Residence, Consent (expressed and implied), committing a tortious act, owning property, conducting business, being married or living while married

Jurisdiction over Corporations

· domestic corporations can be sued in incorporation state

· foreign corporations need minimum contact (systemic and continuous, stream of commerce), dealings w/ residents, use of agent, reasonable anticipation

1. Personal Jurisdiction. Ch 2. Jurisdiction over the Parties 

a. Historical Context Pennoyer
i. D must be served or appear in court for jurisdiction

ii. no jurisdiction, judgment not valid

iii. in personam (over person)

iv. in rem (over property)

v. quasi in ream 

1. attachment before trial (property owned by D)

2. garnishment (debts owed to D) Harris
3. can be attacked on lack of notice grounds

vi. consent or presence also granted jurisdiction

vii. jurisdiction defense must be raised in pre-answer motion (if made), or in answer & move for dismissal

viii. can make special appearance w/o giving consent for juris

ix. trial held in location of injury Hess 

1. P was injured, should have convenience of local court

2. evidence is in location of accident

3. implied consent by driving on MA roads

b. Modern Framework International Shoe 

i. jurisdiction over corporation decided by quality and nature of activity in relation to facts of the claim

1. quality: relationship between nature of lawsuit and nature of contact

ii. domicile always sufficient to bring absent D within jurisdiction

iii. requirements for juris over people (c. outline)

1. court must have power to act on person (substantive due process)

a. presence in state, however briefly

b. domicile (current dwelling place + intent to remain indefinitely)

c. consent

i. special appearance

ii. implied from use of roads

d. owning in state property - quasi in rem

e. conducting business

2. D must have adequate notice and opportunity to be heard (procedural due process)

iv. requirements for juris over corporations (c. outline)

1. “minimum contacts” test

c. Contemporary Problems 

i. life insured dies, can gain jurisdiction McGee D initiated contact

ii. FL can not gain juris over trust located in DE absent contact Hanson D did not initiate contact

iii. car driving through OK not enough for juris WW VolksWageon
1. need effort to serve directly or indirectly, the market for its products “purposeful availment”

iv. minimum contacts but not substantial justice == no juris Asahi Metal international company sales of valves to an international company making bikes sold in US

1. reasonableness of exercise of jurisdiction

a. burden on D

b. interests of forum state

c. P’s interest in obtain relief

d. most efficient resolution of controversies

2. manufacturer designed parts for American grain elevators -> liable Vandelune
v. franchise contract == sufficient contact Burger King
1. payment stream to D

2. no fraud or undue power in signing contract

3. “reasonably anticipate out-of-state litigation”

vi. special appearance

1. allow D to argue personal jurisdiction w/o submitting

vii. limited appearance

1. appears in an in rem or quasi in rem suit, but only subject to liability to extent of property attached or debt garnished

2. no res judicata – verdict not carried in future trials

d. Jurisdiction Based Upon Property or Presence 

i. can not decide jurisdiction based merely on presence of property Shaffer suit against directors, seized stock

1. D must have minimum contact w/ state (not just owning stock)

2. must attach land before trial for quasi in rem juris

3. property is used to satisfy judgment, if any

4. can not be exercised over transient debtor

ii. general jurisdiction – subject to juris for all claims

1. corporations – state of incorporation, principal place of business

2. individuals – state of domicile

3. certificate of authority to do business + registered agent != consent for general jurisdiction Washington EM
4. visiting children -> juris for divorce Burnham
a. assumed risk

b. visited before -> not prohibitively difficult

5. kidnap, fraud, witnesses no juris. wavered on civil parties and criminal defendants

e. Self-Imposed Restraints on Jurisdictional Power 

i. states may restrict themselves in juris

ii. long-arm statutes – allow state to serve D outside of state

1. state may not always provide for service of process on D. CA has constitutional limit. GA has smaller limit

2. filing a case after 2 years not subsequent lawful order re same subject matter Gibbons 

3. but filing immediately does give juris Adam
4. courts may interpret more broadly

5. state juris < federal juris, P can still bring state claims

iii. Venue

1. which court to use

2. “D resides”, “substantial part of events giving rise to claim”, “where any D may be found if 1 & 2 not true”

3. aliens can be sued in any venue Dee-K
4. states have own venue rules

iv. declining juris: transfer, forum non conveniens

1. justice or efficiency

2. unfavorable change in law to P no reason to deny FNC dismissal Piper US plane crashes in Scotland, with Scottish passengers

3. eliminating FNC opens up court as court of last resort for the world. eg, Texas

2. The Requirement of Notice and Opportunity to be Heard 

a. service must reasonably inform parties involved depending on rights involved Mullane common trust, newspaper publication notice publication not sufficient, mailing notice sufficient

b. reasonableness test – reasonably likely to inform D of suit w/ adequate time to prepare a defense and opportunity to present defense

c. out of staters – mail notice, service on state official, publication (not valid if D’s name and address are known)

3. Focus: Limiting Punitive Damages supplement BMW v. Gore
a. principle: not all P file, help P pay lawyer, deter D in future

b. McDonalds coffee spill – pun dam for callous disregard of safety

c. procedural safeguards against pun dam Pacific Mutual Life Ins. co knew of agent’s unrealiability

i. D’s wealth not disclosed

ii. jury instructions gave guidance

d. relationship between pun award and harm likely to result and harm that did result TXO Production
e. pun dam must be “reasonable” and not “raise a suspicious eyebrow” BMW of North America repaint new car and not disclose. consider:

i. reprehensibility

ii. ratio. not include cleanup cost Exxon
iii. comparative penalties, anticipated penalties

f. SC said must constitutional judicial review of pun dam Honda Motor Corp
g. juries award less often and smaller award than judges

Special Problems of Federal Courts
1. Understanding the Subject-Matter Jurisdiction of the Federal Court 

a. Federal Question Jurisdiction 

i. concurrent – case can be brought in state or federal court

ii. exclusive – case can only be brought in federal court (admiralty, bankruptcy, antitrust, patent, US is a party)

iii. in practice: assume state court competent unless congress rules otherwise

iv. subject-matter jurisdiction not waivable by consent

v. no jurisdiction, can not rule. judgment thrown out Louiseville v. Motley alleging federal-related defense != jurisdiction. train pass

vi. anticipating federal defense insufficient

vii. federal question 

1. within category of Article III, §2, or

2. Congress authorized lower federal court

viii. why argue for state v. federal (shorter waiting time, more sympathetic from local judge, opposing lawyer uncomfortable)

ix. challenging federal subject matter juris

1. 12b2 or 12b6, or

2. sua sponte 12h3, or

3. discovered at appellate stage Louiseville
x. dismissed for no subject matter juris, refile in state

xi. dismissed for no personal juris, can not refile

xii. state-created cause of action for breach of federal statute Merrell Dow Pharmaceuticals FDA statute not allow private civil claims

b. Diversity of Citizenship Jurisdiction 

i. diversity - $75k, complete diversity

ii. Mas v. Perry husband from France. wife from MI, but live in LA. citizenship determined by domicile

1. domicile primary residence w/ intent to return Gorden
2. alienage does not destroy diversity

iii. complete diversity rule – no P from same st as any D Strawbridge
iv. corporations – state of incorporation, principle place of business (home office, bulk of operations)

v. amount ($75k) determined by pleadings

vi. pleadings not dispositive (look for all parties), nominal parties can be ignored

vii. determined @ time of suit

2. Supplemental Jurisdiction 

a. principle: liberal adding of 3rd parties. problem: jurisdiction

b. pendent juris – court can adjudicate state claim along w/ federal claim

i. must derive from “common nucleus of operative facts”

ii. can also add 3rd parties to fed claim

iii. liberal interpretation in interest of judicial efficiency

iv. no supplemental juris b/c diff D Finley pendent juris only when Congress indicated it wanted to allow new parties. reversed

c. ancillary juris – allow cross-claims between Ds, even if no diversity

d. supplemental juris – juris over all claims that form part of the same case or controversy

e. United Mine Workers v. Gibbs mine supervisor boycotted by union

i. federal Labor Management Relations Act and conspiracy charge

ii. discretionary. can dismiss if federal question disappears

f. solely on diversity, severely restrict P’s additional claims Owen
3. The Erie Doctrine - what law should federal court use in diversity cases?

a. The Source of Law in Federal Court 

i. Rules of Decision Act – law of state used in diversity cases

ii. Swift court decisions not laws, so not binding on fed courts

iii. Erie overruled Swift state law applies unless federal case

1. prevent forum shopping

2. less important now b/c states statutes more broad, Congress made more laws

3. federal common law can not displace state in areas where lawmaking power belongs to state

iv. Klaxon apply conflict principles of forum state 

b. The Historical Development of Erie 

i. follow state SoL Walker
ii. notification Guaranty Trust federal result must be substantially the same as state result. i.e. controlled by same legal rules 

1. “outcome-determinative” rules would be followed

iii. Ragan state law will determine start of suit for SoL purposes. FRCP does not say when action has commenced

iv. Cohen apply st statute forcing P to post bond for D’s defense

v. Bernhardt st law re: enforceability of arbitration used

vi. Woods MS statute closing state courts to out-of-state c also closes federal courts

vii. jury or judge for S. Carolina worker’s comp Byrd conflicting state & federal rules, use federal unless

1. State’s Interest. not important 

2. Extent of outcome determinativeness. no idea 

3. Importance of Federal Issue (jury trial right) 7th amendment. very important

viii. state decisions that are procedural not necessarily controlling even if they are outcome-determinative

c. State law and the Federal Rules 

i. service of process by state law or FRCP Hanna follow Federal law for federal court, unless no federal glaw re: the issue

ii. Congress can dictate FRCP for federal courts Hanna
iii. outcome-determinative not determinative

iv. types of conflicts 

1. direct collusion – cannot both be satisfied at same time

2. occupation of field Burlington FRAP 38 intended to control all sanctions

d. The Modern Erie Dilemma 

i. Rules Enabling Act – allows Supreme Court to pass and enforce FRCP, as long as it doesn’t violate substantive rights

ii. requiring 10% bonus to failed appeal conflicts w/ FRAP 38 Burlington Northern RR FRAP controls sanctions

iii. contract contains forum selection clause, AL refuses to enforce f.s. clause Stewart federal law governs whether to enforce f.s. clause

iv. D wants to reduce excessive verdict Gasperini federal appellate court can not apply NY statute to reduce award, but district court can. appellate court review for abuse of discretion

