Civil Procedure, Professor Glenn, Dickinson School of Law, Fall 2005
Its all about Fairness and Efficiency

· Personal Jurisdiction

· PJuris objection waived if not raised immediately

· Test:

· Exercise of Jurisdiction must be constitutional (DPC), AND

· It must be permitted by state statute

· Types:

· Specific 

· General

· If D’s contacts w/ state are systematic and continuous

· How to establish PJuris:

· Personal service of process while D is physically in state

· If D is NOT in state 

· there must be
· “minimum contacts”

· Fairness

· Rules:

· D must have “purposely availed” himself
· It must have been foreseeable that D would be subject to J there

· As a whole, exercise of jurisdiction must comport w/ traditional notions of fair play and substantial justice

· Can’t be so inconvenient to D that it causes severe disadvantage in litigation

· Other factors of fairness:

· burden on D

· forum state’s interest in adjudicating dispute

· interest of “interstate judicial system”

· could be one contact if
· case arises from that one contact

· D solicited the contact w/ the state

· Causing “effect” in state can establish “minimum contacts”
· If J is constitutional, it must also be allowed by state statute

· Long arm

· Implied consent

· Declining Juris – Transfer & Forum Non Conveniens

· Transfer – moved to another court on same level in same state
· Non Conveniens – dismissed to another state/country
· Notice
· Service of process: summons and copy of complaint
· Traditional Methods of Service of Process:
· Personal service
· Leave at dwelling place w/ person of suitable age and discretion who resides there, as well
· Service upon agent 
· If D is in state, any method provided for by that state
· If D is out of state, any method provided for by state where he is

· Corporation: managing or general agent – someone w/ sufficient responsibility
· Waiver of service
· NOT a waiver of objection to venue, jurisdiction or anything else
· Get extra time to respond to complaint if you waive service
· MUST be reasonably calculated to inform D of suit and give D opportunity to be heard
· Subject Matter Jurisdiction
· Determines whether case ends up in state or federal court w/i state already determined to have PJuris over D
· Federal Court must have PJuris AND SMJuris for case to be heard there
· Types of SMJuris:
· Federal Question
· Diversity
· Supplemental
· Federal Question: “Arising Under” Federal Law
· Original Claim must be asserting a right to relief under Federal Law
· Doesn’t matter if defense relies on Federal law
· Diversity
· Requirements:
· Citizens (not residents) of different states
· All Ps citizens of different states than all Ds
· Amount in controversy must exceed $75K
· “Citizenship”
· Person: resides in state AND intends to stay
· Corporation: state of incorporation AND principal place of business – may be same state or 2, but no more than two
· Amount in controversy
· May only aggregate claims when there is 1 P and 1 D
· Supplemental Jurisdiction
· Test:
· Original claim must have independent basis for jurisdiction
· Supplemental claim must arise from the same t/o, and not be against a third party unless there is an independent basis for jurisdiction in that claim, in which case it’s not really supplemental jurisdiction
· It must be proper for federal court to exercise jurisdiction over supplemental claim

· Sensitive/Novel issue of state law, state claim predominates, etc
· No Supplemental Jurisdiction over:
· Permissive counterclaims with no independent basis for jurisdiction
· Claims by P against a 3rd party where original claim is based on diversity, but where there is no diversity from 3rd party, even if claim arose from the same t/o as original claim (Kroger)
· Removal
· Provisions
· Any federal question case is removable to federal court
· Diversity cases may be removed only if no Ds live in the state where the action is brought
· If federal question case is removed, any claims attached may also be removed
· Limitations
· Must be removed w/i 30 days of service of document that makes claim removable
· Diversity cases must be removed w/i 1 year 
· Venue – issue when PJuris is established AND case is in federal court
· Venue objection waived if not raised immediately
· Exists where any D resides, IF all Ds reside in same state
· Where substantial part of events/omissions or property giving rise to the claim occurred, 
· OR
· If Juris is based solely on diversity:
· Where any D is subject to PJuris, if no other situation applies
· Any other case:
· Where any D may be found, if no other situation applies
· Residence
· People: where they’re domiciled
· Corporations: wherever they’re subject to PJuris
· The Erie Doctrine

· Rule: if a claim is brought in federal court under state law, the court must apply the state substantive law
· Every state has choice of law laws that dictate which law to apply in unclear situations
· Balance of state and federal interests – state law unless overriding federal interest
· Pleading

· The Complaint
· State grounds for jurisdiction
· State claim showing you’re entitled to relief
· Demand for judgment
· (more detail required 
· for fraud, mistake, special damages)
· The Answer (w/i 20 or 60 days)
· Admit, deny, say you don’t know
· Raise all affirmative defenses, or they’re waived
· Pre-Answer motions
· Lack of SMJuris – never waived 
· Failure to state a claim – never waived (becomes motion for Summary J)
· Failure to join a party under rule 19
· Must raise together and either before or in answer, or they’re waived:  
· Lack of PJuris 
· Improper venue
· Insufficient service of process 
· Insufficient process 
· Request for more definite statement
· Motion to strike 
· Amendments
· Once before answer
· w/i 20 days if no answer forthcoming
· by permission of court (freely granted)
· allowing amendment can’t prejudice the other side too much
· may amend to add a claim after statute of limitations has run ONLY if the claim arises from the same t/o as original claim
· original complaint must have given notice to the D of the claim now being asserted
· Discovery
· Required Disclosures
· Initial 
· people/documents that have relevant, discoverable information
· computation of damages, insurance policies
· any witnesses who will or may be used at trial
· any evidence to be introduced at trial
· Other Disclosures
· Anything not privileged, relevant to claim or defense, is discoverable
· Relevant: reasonably calculated to lead to admissible evidence
· Court may limit discovery if:
· Material/Info is obtainable by other means, less burdensome
· The expense outweighs the benefit
· Requests are duplicative
· Methods
· Interrogatories
· Can only be sent to parties
· Depositions
· Must subpoena non-parties
· Requests for document production
· Must subpoena non-parties
· Request for admission
· Can only be sent to parties
· Physical/Mental examination
· Only parties/persons in party’s control/custody
· Privileges:
· Trial Preparation Materials
· Only discoverable upon showing of substantial need and inability to obtain materials otherwise w/o undue hardship
· Only facts – not mental impressions, legal theories, opinions, etc.
· Court may order protective order to limit discovery to save party from 
· Undue burden, embarrassment, annoyance, expense
· Communications between:
· Spouses 
· Doctor/patient
· Attorney/client
· Only applies to communication (not the facts contained therein) conducted in confidence with client (no one else)

· Non-testifying experts not discoverable absent exceptional circumstances
· Must amend/supplement materials as you come upon new information
· Review of Administrative action very limited (Steffan v. Cheney, 411)
· Pre-Trial Adjudication

· Motion to Dismiss
· P doesn’t have to prove any facts; court will not look at evidence
· Court considers motion liberally in favor of sustaining the complaint
· Court may infer allegations not actually alleged
· Summary Judgment
· court NEVER resolves issues of fact
· rarely granted for party w/ burden of proof
· Moving Party Must show
· There is no genuine dispute of material fact AND
· She is entitled to judgment as a matter of law
· When P pleads all necessary elements, but can’t prove one/more of them
· D moves for summary judgment
· AFTER sufficient opportunity or discovery
· P must produce evidence that tends to prove that element, OR
· D says “x evidence” is insufficient to meet requirements of law and P says “x” is sufficient
· D files for summary judgment, court rules on issue of law
· Partial Summary Judgment
· On 1 or more elements
· The Trial

· Jury
· Right to jury for questions of law
· Right is waived if you don’t assert it in timely manner
· Big difference b/t law and equity is the remedy
· Principal remedy at law is damages
· Principal remedy at equity is specific performance/injunction
· When issue is law and equity (eg: injunction and damages), you get a jury on that issue
· Judge may decide some issues and leave others for jury
· Voire-Dire
· Each side gets unlimited strikes for cause, 3 peremptory strikes
· Peremptory strikes must be race/gender neutral
· Cause: juror indicates that she is incapable of entering judgment for one side or another
· Directed Verdict
· “There is no legally sufficient evidentiary basis for a reasonable jury to find for non-moving party”
· Only when reasonable people could not differ on the outcome
· Motion must be made after P finishes presenting evidence/arguments and before verdict
· JNOV – Judgment Notwithstanding the Verdict
· When the jury reaches a decision reasonable people could not reach
· Motion must have been made before verdict, treated as renewed motion
· A court may refuse to direct a verdict even when it thinks it’s warranted:
· Doesn’t look like you’re stepping on someone’s right to jury
· If you’re overturned on appeal, there’s no need for a new trial b/c you have the jury verdict, which you wouldn’t have had if you entered directed verdict and dismissed jury
· New Trial
· If judge orders new trial, nothing is appealable until the resolution of the second trial
· Claim and Issue Preclusion

· Claim Preclusion: Res Judicata: Bars claim you did not, but could have litigated
· Affirmative Defense
· Rule: Final judgment on a claim ends that and any other claim against the same D arising from the same transaction or series of transactions

· “Transaction” – pragmatic: time, space, motivation, convenient trial unit
· Requirements:
· Claim must be same as in first suit, OR
· Claim must have been available in first suit
· Claimant must have had opportunity to have a decision on the merits
· Settling a claim, dismissal for failure to state a claim trigger res judicata
· Dismissal for lack of jurisdiction does not trigger res judicata
· Issue Preclusion: Collateral Estoppel
· Bars re-litigating identical issue
· Rule: no party may assert collateral estoppel against a party who has not had the opportunity to litigate an issue
· Requirements: 
· must have actually been litigated (some issues are very similar)
· must actually have been decided (must have been critical to the decision – sometimes we don’t know on what basis a jury came to a decision)
· Offensive Collateral Estoppel
· P seeks to foreclose D from litigating an issue he lost against a different P
· Lots of potential to be unfair to D
· Judge won’t usually allow it
· Defensive Collateral Estoppel
· D seeks to foreclose P from litigating an issue he lost against a different D
· Prevents P from just switching parties until he finds the “right one”
· encourages P to join all potential Ds
· Joinder 

· When joining party/claim, all claims must still meet PJuris and SMJuris 
· By P:
· One P, one D: P can join any and all claims, regardless of t/o
· Multiple Ps and/or multiple Ds:
· If claims arise from same t/o AND
· Claims involve common question of law/fact
· By D:
· D may implead 3rd party when he would be secondarily liable to him
· (D becomes 3rd party P)
· Must be derivative – 3rd party D is liable to 3rd party P if 3rd party P is liable to P
· Used for contribution or indemnity
· 3rd party irrelevant for jurisdictional purposes
· Impleaded party and original P may assert claims and counterclaims against each other if they arise from same t/o
· Compulsory counterclaims
· When D’s claim arises from same t/o, he has to make it or lose it
· On compulsory counterclaim, claimant may bring in additional Ds if necessary (not the same as impleading)
· Permissive counterclaims
· When D’s claim doesn’t arise from same t/o
· Depending on how far removed it is from original claim, judge may order new trial or dismiss (if there’s no separate basis for SMJuris)
· Cross-Claims – claims against a co-party
· First cross-claim must arise from same t/o
· Once proper cross-claim is asserted, claimant may add other, unrelated cross-claims
