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SECTION 1: INTRODUCTION

Rule of Thumb: 

· No bright line separating “procedural” v. “substantive” law
1) Burbank’s three reasons on the importance of studying civil procedure

A. Understanding procedural posture is a key to understanding the substance of any case

B. Historically, rules of procedure have been central to the development of substantive law

C. Study of procedural rules is an indicator of our societal values re: dispute resolution

2) History leading up to Rules Enabling Act of 1934

A. Process Act of 1789 – Required static conformity in federal court procedures.  This meant that federal courts had to apply the procedures that were used in their states in 1789.

B. This became a problem when states began to reform their procedures.  Many states began to codify procedure in state statutes – (e.g. New York, the Field Code – merged equity and law but further divided state and federal procedures).  With revised state procedures and static federal procedures, there was hodgepodge between state and federal courts.

C. Conformity Act of 1872 tried to remedy this problem by allowing for “dynamic” conformity where federal courts could modify procedures to match states “as near as may be”; this provision allowed for too dynamic a system and a still lingering lack of uniformity.  (problems: (1) fed rules trumped state rules; (2) federal judges applied own understanding of state procedures; (3) Conformity Act did not apply to certain rules distinctly within jurisdiction of federal courts. (Compare, Swift v. Tyson?)  Problem: Lawyers required to know rules of many states. 

D. Early American (post-const) history – states were suspicious of equity courts.  In 1822, however, Supreme Court, pursuant to statutory authority, promulgated equity procedures for federal courts.  These equity procedures were left in place for quite some time, and were eventually revised in 1912.  (When the equity rules were revised, a big push began to revise the federal rules in actions at law.)

E. These previous two points (equity rules + Conformity Act) led to a movement to create a uniform system of federal civil procedure.  Movement finally culminated in Rules Enabling Act of 1934.  (Now codified as 28 U.S.C. § 2072)

1934 Rules Enabling Act; Congress gave S. Ct power to promulgate rules for Federal District Cts. 
· Sec I; Supreme Ct power to promulgate rules for St law; Sec II; Merged system of law and equity
3) Sibbach v. Wilson; Interpreting the Rules Enabling Act
FACTS:  Sibbach claimed to have received bodily injuries in Indiana which were presumably caused by an employee of Wilson Co.  ( sued ( in N.D. Ill. for negligence and money damages.  ( moved under R 35 for a medical examination of Sibbach.  ( refused and ( responded with motion under R 37 for an order to show cause why ( should not be held in contempt.

A. Substance of the arguments in Sibbach
1. Sibbach’s dilemma: ( had to decide whether to call R. 35’s provisions substantive or procedural.  If she labeled them substantive, then the court would have to use the substantive law of Indiana which required a physical examination.  If she called them procedural, the court would use the uniform rules of procedure, specifically R. 35.  So, (’s raise the argument that R 35 is procedural but it impinges on a substantive right (to be free of bodily invasion) which is prohibited under § 2 of the Rules Enabling Act.
2. To avoid the dilemma, P admits that Rules 35 and 37 are rules of procedure.  She insists, nevertheless, that by the prohibition against abridging subst  rights, Congress has banned the rules here challenged.  To reach this result, she translates “substantive” into “important” or “substantial” rights. And urges that if a rule affects such a right, albeit, the rule is one of procedure merely, its prescription is not within the statutory grant of power embodied in the Act of 1934.  In other words, in some sense, it was “procedural” but nevertheless ran afoul of the rights granted to the ct in the Rules Enabling Act ***She creates a 3 class of law : A procedural right that violates a substantive law*** (Page 8 of Casebook)
3. Court’s Interpretation of the Act:  Turns Sibbach’s argument into their conclusion.  Because she admits that it’s a procedural rule, it is therefore procedure.  Court supports this conclusion with the following arguments:

a. Congress meant to work a change in policy so as to emphasize uniformity in federal court procedure; if the court found a substantive violation here, it would open up the floodgates to further litigation

b. FEDERALISM: Congress would never have intended to nullify substantive rights guaranteed under state law – “touching the broader questions of Congressional Power and obligation of Fed Cts to apply state law is foreclosed” ;  purposely restricted to not modify the “subst law in the guise of procedure”  (Burbank:  WRONG; Congress probably did not have this in mind b/c the rules deal mostly with federal litigation.)

c. Congress had approved rules (passively); b/c they did not raise any concerns about R 35, there should not be any problems (Frankfurter homes in on this point; one of the reasons no objections were raised is that Congress wasn’t given enough time to review the rules) Note, a recurrent theme: (passive approval by Congress used to support Cts interpretation of FRCP under the REA)

d. The use of arrest as a sanction was outside the court’s power under R. 37 – and the DC acted improperly by ordering Sibbach’s arrest.  By ruling out arrest as a sanction, the court found no invasion of substantive rights.  (Stupid argument – Sibbach wasn’t concerned with being arrested – she was claiming that the forced medical exam was the violation of her rights).

e. IN SUM, the court uses language and legislative history to conclude that a rule of procedure, if it arguably governs procedure, is therefore procedural

f. Realistically, in creating this “test,” the majority was alleviating concerns about further litigation, and, more importantly, creating DISuniformity in court rules of procedure.

(i) This decision, and later opinions (i.e. Hanna) took the “teeth” out of the Rules Enabling Act by rendering the protection of substantive rights relatively toothless

4. Frankfurter’s Dissent:

a. Congressional inaction is not the same as active approval

b. Major Point: Right to be free from bodily invasion is an extremely important right derived from national law (i.e. a federal statute dictating that parties in litigation did not have to submit to medical examination unless the state in which the case was being tried required such an examination)

B. A few questions specifically about legal strategy/opinion in Sibbach
1. Why federal court?

· differences in the law; size of docket (try to get case settled faster); lawyer’s   familiarity with diff’t courts

2. Why try case in Illinois?

· At time of suit (before Rules Enabling Act), if there was no statute in IL re: medical examination, then she would not have had to have an examination; i.e. fed ct have to apply law in state where case is tried. 

· More likely than not, this was a TEST CASE where Sibbach’s lawyer, who had a large personal injury practice wanted to see what effect the rules would have on his clients.

3. Is the Court’s statement of issues valid?

· No, Sibbach did not raise the issue of R. 37, the court itself did – which raises the point that the Supreme Court is using this case to give the rules that it promulgated an air of authority

C. A few finer points from Burbank’s 3-day discussion of Sibbach
1. Civil Contempt vs. Criminal Contempt:  Criminal Contempt is to punish a party for disobedience of court.  Civil Contempt is sought for the benefit of the other party who would benefit from the contemnor’s behavior.  W/ civil contempt: “contemnors carry the keys of their prison in their own pockets”; can get out any time they want by obeying order of the court. (so, this is civil contempt; if she submitted to the med exam, she would have been released.)

2. Delay:  Sibbach’s case was pursuant to an interlocutory appeal which highlights what critics of procedure see as a big problem – there should be an attempt to make cases proceed EFFICIENTLY. (this also relates to the Cts willingness to hear the case so as to give the Rules it promulgated an air of authority. )

3. Why diversity cases?  Citizens of states did not want to be subjected to the prejudices of other states.

SECTION 2: PHASES OF A LAWSUIT

I. Common Law Pleading/Code Pleading

A. Aim of common law pleading:

Was to produce a single issue; this goal was rarely reached.  Most potential litigants were thrown out of court on technicalities required by common law emphasis on “form.”  This kind of pleading also allowed legal fictions (see Case of the Kettle).; required hiring only the best lawyers in the land because of the technical requirements. 

B. Code Pleading (codified set of rules to govern pleading)

1. Simplified pleading greatly and lessened problem of lawsuits being dismissed on basis of technicalities.  Problems still remained in that some codes required (s to state a “theory of the pleadings.”  When (s wanted to change their theories (in trials, for example), courts would not allow them to do so. 

2. “Fact Pleading” Also problems in that Code Pleading required ( to plead all of the facts.  If you did not know all of the facts, then you could not sue (limited access to courts).  This is now taken care of by discovery.

C. Functions of Common Law/Code Pleading and Changes w/ Modern System

1. Fact Stating – now accomplished through discovery

2. Definition of Issues – Now accomplished through discovery and pre-trial conferences

3. Sham Claims – Meritless claims now disposed of through Summary Judgment

4. Notice Giving – now the only purpose of pleading (see below)

II. Pleading Under the Federal Rules of Civil Procedure

General Statement about Pleadings: Guiding principle of pleading under the federal rules is that the pleadings should give notice to all parties of the nature of the lawsuit, sufficient to allow other parties to make pre-trial and trial arrangements.  The process is party initiated (the fed ct cannot reach out and discuss the disputes b/w the parties that it deems interesting.) 

The intricacies of the pleading system are integrally related with the purpose of pleading – to create an efficient legal system that promotes justice.

Imp considerations: 
Burdens to Raise; in alleging facts who has the burden to raise? 

Specificity – the level of specificity to be included in pleading has major implications in ability to gain access to court and bring disputes forward. 

A. Stating the Claim [Rules 8(a), (c), (e), and (f), 9(b), 11; Forms 3-18]

1. Complaint:  Rule 8(a) provides three requirements for complaint:

a.  short, plain statement of claim showing that pleader is entitled to relief

b. grounds on which court’s jurisdiction depends

c. demand for judgment/relief sought (the rule the P is invoking to demand relief?)

2. Exception to Generally Stated Claims: Rule 9(b): Averments of “fraud or mistake” shall be stated with particularity.  “Malice, intent, knowledge, or other condition of mind,” however, may be inferred generally. 

3. Dividing the Burden of Allegation/Affirmative Defenses

Three burdens associated with a lawsuit:

a. Burden of pleading -- often, two questions are asked:

(i) Who has superior access to information?

(ii) Is a specific issue relevant to the lawsuit?

b. Burden of production

c. Burden of persuasion (the last two are often combined to refer to “burden of proof”)    

4.  Claims are divided up into “If” clauses and “Unless” causes

a. ( responsible for “if” clauses (i.e. If . . . facts of case happened, then . . . ( is entitled to relief)

b.  ( responsible for “unless” clauses – affirmative defenses

5. Rule 8(c) provides (s with a suggested list of affirmative defenses.  Generally, complainant should avoid saying too much so as not to give the defendant any ground to voice these 

a. Why is the burden of affirmative defenses placed on the (?

(i) Example of bankruptcy: when filing complaint, ( should not have to prove that ( is NOT bankrupt

(ii) ( has better access to evidence for affirmative defenses (it’s also a matter of convenience; each P seeking $ in bankruptcy cases should not have to track the $ down

6. How Particularized must the pleadings be? 

(i) 8a “short and plain”

(ii) 8e1 “simple concise and direct”

(iii) 9b sets different standards based on the type of claim and substantive law invoked (see above) 

7. Case Law Concerning Sufficiency of Complaints
a.
Sierocinski v. E.I. DuPont De Nemours
FACTS:  ( was injured while crimping blasting cap mfg by (.  In complaint, ( alleged that (’s negligence caused (’s injuries.  ( argued that it was not put on notice of what specifics ( would claim.  D’s made motion for a more definite statement under Rule 12(e)

Issue: how Specific must P’s claim be to withstand a D’s 12(e) motion?

Court responds that (s have notified ( that their general theory is negligence.

IN SUM, the court rules that under FRCP, the complaint does not need to be specific; P need not be as specific as Form 9 would indicate (P left out date of manufacture of blasting cap, as this would have represented a tremendous burden on them) rather, the ( can get the information that it seeks through interrogatories (R 33).  Keep in mind the notion of “access to courts.”  If (s were required to plead all of the facts/evidence, it would be very difficult for (s to successfully raise any claims in court.  Would require spending lot of $ before facts even pleaded. 

Court cites the following statements from R 8:

R. 8(a)(2) “a short plain statement of the claim showing that the pleader is entitled to relief

R 8(e)(1) “each averment of a pleading shall be simple, concise, and direct. No technical forms of pleading or motions are required.”

8(f) “all pleadings shall be so construed as to do substantial justice.”

Editor’s Question # 7 (p. 38): After Sierocinski failed to prevail on the second appeal, could he have proceeded with a different legal theory?  NO.  Principles of preclusion law would prevent ( from bringing a new lawsuit grounded in the same facts as the lawsuit already adjudicated.  Therefore, procedural choices one makes in first lawsuit have implications down the road in other suits. 

Note; Cts reference to Rule 33 highlights the facts that we ought to think about pleadings in the context of thinking about discovery, no need to be specific in pleadings if we have discovery. 

b.
Conley v. Gibson
Afr. Am. Members of union sue to enjoin union from racial discrimination in its representation practices.

Court reaffirms holding in Sierocinski, that complaint does not have to provide details of the (’s case.  Specifically, complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can(not?) prove a set of facts that would entitle him/her to relief.  (i.e. if the case can’t be dismissed pursuant to a 12(b)(6) motion, the complaint is likely sufficient).

Positive: Won’t shut court house door to (s who may not have sufficient information to commence law suit.

Negative: Problem with allowing generalized complaints is that they may allow for sloppy lawyering and frivolous lawsuits with no factual basis.  How to solve that problem?  Sanctions under…Rule 11. (Rule amended in ’93 to say that “may” instead of must; i.e. judge “may” use discretion to issue it. 

8. Rule 11: Ensuring factual basis of lawsuits/sanctions

Main purpose of rule is to deter (s’ lawyers from asserting claims that have no basis in law or fact.

a. When Sierocinski was litigated, Rule 11 was toothless

b. Since that point, there was gradual movement to account for lax interpretation of Rule 8 – In Leatherman case, court ruled that any limitations on Rule 8 would have to come from the Rules (§ 1983 action here, presented, was not subject to the higher specificity requirement under Rule 9(b)  -- and court would not reinterpret 9(b) to include 1983 actions) 

c. Many objections in legal community to expanding sanctions of Rule 11:

(i) would create satellite litigation of every Rule 11 claim, therefore not cost effective or efficient for courts. 

(ii) Civil rights lawyers concerned about bringing cases with little factual backing

(iii) Drive wedge between attorneys and their clients

(iv) Decreased access to courts for poor  people (more risk averse b/c fear of sanctions) 

(v) It would chill zealous but legit litigation and retard the development of the substantive law (Brown v. Board of Educ) 
d. 1983 amendments to Rule 11 did not obviate problems.  1993 amendments (where Burbank got involved) were based on empirical research.  Some of the 1993 Amendments are as follows:

(i) In 1983, Rule 11 applied to the pleadings at the instant they were signed.  In ’93, the rule makers changed it so that sanctions only applied when a lawyer continued to advocate claims that she knew to be false.

(ii) ( must also specially identify in the complaint any assertions that s/he cannot prove at that point, but which ( believes s/he will be able to prove at a later point.
(iii) (safe harbor provision) Lessening of burden – party has 21 days after being notified by the other party to withdraw the challenged pleading.

(iv) 11(c) sanctions – changed in 1993 to have less of an emphasis on fee shifting and more of an emphasis on deterrence (accomplished by leaving imposition of sanctions to judge’s discretion).  Murphy (below) says that court may consider the nature of the conduct and the sanctioned party’s ability to pay.

e. Case Law re: Rule 11

Murphy v. Cuomo
FACTS:  ( alleged that Zarc, company that manufactured pepper spray had conspired with police to test the spray on innocent people.

Court cites Advisory Committee’s notes that lawyers must “stop and think” about the factual basis of their claim(s).  In this case, court found 2 reasons for applying Rule 11 sanctions:  (1) Counsel made no reasonable inquiry into applicability of a federal drug statute; (2) Counsel knew when he signed the complaint that ( had no factual basis for allegations against Zarc.  Really, the basis for imposing the rule here was that P’s attorney continued to invoke the frivolous claim during discovery. 


TEST: whether attorney made a reasonable inquiry prior to signing a pleading that it be well-grounded in both law and fact. (assess the conduct of the att; not the result of the litigation. 

Note, case of the Cracked Kettle; Question 24, P. 52

B. Defenses and Objections [Rules 8(b), 12; Forms 19, 20]

1. Categories of Defenses: Book/Burbank discuss five categories of defenses:

(1) Unrelated to Merits

12(b)(1) Case cannot be maintained in any fed district court

12(b)(3) Venue is wrong

12(b)(7) Another party must be joined before the action goes forward

(2) Failure to state a claim R 12(b)(6) (does not invoke any substantive liability on () (there is no recognized relief for the claim which P has stated) 

(3) Denials, R 8(b) (challenging the truth of the “if” clauses) (P cannot prove negligence) 

(4) Affirmative Defenses, R 8(c) (activating an “unless” clause in the complaint) (contributory negligence) 

(5) Miscellaneous

· Complaint is so vague or ambiguous that the ( “cannot reasonably be required to frame a responsive pleading” R 12(e)

· Complaint contains “redundant, immaterial, impertinent, or scandalous matter” R 12(f)

2. Manner of Presenting Defenses

a. 12(b) states that all defenses may be raised in the (’s answer; 8(b) – defenses and 8(c) – aff defenses, raised in the answer to the pleading or are lost/ waived

b. Seven enumerated defenses in 12(b) may be raised by motion (R 7) before serving the answer on the (.

(1) lack of jurisdiction over subject matter

(2) lack of jurisdiction over person

(3) improper venue

(4) insufficiency of process

(5) insufficiency of service of process

*(6) failure to state a claim upon which relief can be granted; requires ct to admit all pleadings as factually true, and, even so, determine that there is no basis for relief

*(7) failure to join a party under Rule 19

* = not subject to waiver provisions (see below)

c. Motions MUST be made before pleading is submitted

d. Rule 12(d) states that the seven enumerated defenses in R 12(b) may be heard at pre-trial hearing unless the court decides that the issue can be resolved at trial.

e. Objections under 12(e) and 12(f) for vagueness/redundancy are rarely made; when made they are put in motions before answer

3. Consolidation and Waiver of Defenses and Objections (Rules 12(g) and (h))

a.  If party makes a defense via pre-answer motion under Rule 12, 12(g) prohibits any other defenses to made by motion

b.  Exception – 12(b)(1) motion re: subject matter jurisdiction may be raised any time pursuant to R. 12(h)(3) “whenever it appears by suggestion of the parties or otherwise that the court lacks jurisdiction of the subject matter, the court shall dismiss the action”

c.  Defenses under 12(b) (2) – (5) (personal jurisdiction, improper venue, insufficient process, insufficient service of process), if not raised in pre-answer motion nor in responsive pleading/amendment of course, than those defenses are lost
d. Defenses under 12(b)(6) or 12(b)(7) may be made at any time up to and including trial ; must therefore be made in answer, or at trial)

e. When answer fails to deny allegations in complaint, those allegations are “admitted”

f. Any affirmative defenses omitted from answer are lost.

NOTE: raise 12(b)(6) later in the game as lose ability to raise any pre-answer motions once you have made a 12(b)(6) (challenging venue, personal jursidiciton, service of process, etc.)

Careful! If raise a pre-answer motion make sure that you include all grounds available, or else it is waived.

Defenses that are resistant to waiver b6, b7 (preserves party who is not initially present), b1 (preserves allocation of power b/w fed and states) protect important interests of the parties. “Concern for the integrity of the subt law, we don’t want P to recover if there is no basis in subst law for that recovery”

4. Caselaw re: Defenses

Coleman v. Frierson
(s made several motions after judgment attempting to set aside the judgment.  Court ruled that…(concern: why not allow D to make 12(b)(6) after trial on the merits…otherwise “intolerable delay and uncertainty as to the validity of a final judgment”) 

(1) Defense stating res judicata is an affirmative defense which, as implied in 8(c) and 12(b), must be raised in (’s answer

(2) A 12(b)(6) motion must be made before the disposition on the merits; allowing it would deprive muscle behind the cts disposition. 

Case of the Kettle

 ( claims that (a) he did not borrow the kettle; (b) kettle was never cracked and (c) it was cracked when he borrowed it.  Under the modern pleading system, it is possible to do this, however, there may be difficulty under Rule 8(d) (b/c they are admitted when not denied – so, if you say the kettle was never cracked but you’ve also said that it was never borrowed)

C. Replying to Defenses

1. Rule 7(a) places limit pleadings.  Why does rule limit pleadings to complaint, answer, reply to a  counterclaim etc?

a. Efficiency

b. Don’t need an answer to an answer b/c not trying to narrow the litigation down to one claim as in the common law system

Keep in mind that the court can order a responsive pleading (i.e. to an affirmative defense or a counterclaim)

2. Rule 8(d) (Effect or failure to deny) : When there is no responsive pleading by D, claims that are made in defense are considered denied and avoided.


Example:  ( alleges claims 1, 2, 3, 4



     ( denies claims 1 and asserts affirm defenses 5, 6, 7


What happens?

· Claim 1 is in dispute

· Claims 2, 3, 4 are admitted

· Claims 5, 6, 7 are either denied or avoided ((, b/c of limit on responsive pleading to (’s answer, cannot respond)  At trial, ( can either deny the affirmative defenses or avoid them (avoidance = alleging that other matters vitiate the affirmative defenses)

A court will order a reply if it would be useful matter as the basis for a pre-trial jment.

D. Counterclaims

1. Rule 13(a): Compulsory Counterclaims; if claim arises out of the same “transaction or occurrence” that is the subject of the original lawsuit claim must be made or else it will be lost

2. 13(b): Permissive counterclaims may be brought on any topic

Question 27, p. 56:  P sues D who files and succeeds on 12(b)(6) motion.  D sues P on claim arising out of the same transaction.  P defends on grounds that D was compelled to file counterclaim in last lawsuit.  Judgment for D b/c a motion under 12(b)(6) is not a pleading.  Under 13(a), a compulsory counterclaim is not triggered unless there’s a pleading and 12(b)(6) is a pre-answer motion.  This makes good functional sense because efficiency is not frustrated if D brings a separate lawsuit and court did not devote any resources to determine the 12(b)(6) motion, therefore it should not deprive D of choice of forum by requiring a compulsory counterclaim in the original suit.

3. Caselaw on Counterclaims

Williams v. Robinson: Wife filed suit against Robinson; Robinson filed counter-claim charging that wife committed adultery with Williams.  Williams sued Robinson in separate suit for libel.  ( moved to dismiss the complaint saying that ( should have filed the claim as a compulsory counterclaim in the other lawsuit.

Court uses “same evidence” test and says that the defamatory language complained of by Williams constitutes no portion of the facts or circumstance alleged and relied upon by ( in counter claim against his wife.

Burbank highlights problems with Williams, a “terribly reasoned opinion”

a. Motion to dismiss was not proper vehicle for Robinson to use; could have made affirmative defense of res judicata under 8(c); should have come in answer and not motion why??
b. Policy-wise, the decision in Williams is inefficient – setting up another lawsuit when all issues could have been handled in the same lawsuit

c. “Same evidence test” – seems that defense of libel would be that the claim of adultery is true – that means the same evidence is used.  Williams, if decided today, would probably result in the opposite holding. (because this is integrally part of the same “transaction and occurrence” and the ct should have thus determined that is was a compulsory counterclaim??

Cases like Williams do not occur often today. Why not?

· As for compulsory counterclaims, parties may be afraid they will guess wrong.  Additionally, provisions for permissive counterclaims and allowing permission from court to file a counterclaim (13(f)), give parties every reason to file counterclaims.

NOTE:  Possible inconsistencies between 13(a) and 18(a): 13(a) states that compulsory counterclaims not filed at proper time will be lost.  18(a) however requires joinder of as many claims (including counterclaims) as a party would like.  May be inconsistency in that a party cannot join a claim that otherwise would have been lost.  (This is not that important an issue.  Burbank: “Just know it’s out there.”)

E. Amending the Pleadings

1. 15(a) permits a party to amend pleading “once as a matter of course at any time before a responsive pleading is served.”  After responsive pleading, party can file motion under 7(b) seeking leave of the court for permission to amend the pleading.

**note, answer is responsive pleading; motion is not**

2. Rule does not necessarily foreclose any amendments after the responsive pleading. R 15(b) allows for conformance of the pleadings to evidence presented at trial in two instances:

a. When issues outside the pleadings are tried by consent of the parties, issues shall be treated as if they were raised in the pleadings.15(b)2

b. If evidence is objected to on grounds that it is outside of the pleadings, then court may allow party to amend the pleadings (and most likely will) unless the D proves that the evidence would prejudice their defense on the merits. 15(b)1

· Prejudice:  If P amends claim A into something completely different, then it is prejudiced towards D, because D has not prepared a proper defense for such claim.

3. Blair v. Durham: ( filed complaint against ( for negligence in workers’ conduct on scaffolding; amended complaint to say that (s were negligent in construction of the scaffolding.  ( moved for dismissal on grounds that amended complaint was tolled by SOL.

Court holds that SOL is only implicated if the amended complaint states a new cause of action; the amendment does not set up a new cause of action as long as it grows out of the same transaction.  (See R. 15(c) Relation Back – an amendment of a pleading relates back to the date of the original pleading when (2) “arose out of the conduct, transaction, or occurrence set for or attempted to be set forth in the original pleading”.)  Applying this test to the facts, the court finds that the different allegations of negligence were different breaches of the same duty.  ( should therefore be permitted to amend her pleadings.

The test in 15(c): The D has probably gathered evidence protecting themselves from the complaint and the amended complaint.  Policy behind SOL; not only for institutional purposes, but also allow the D to live their lives normally w/o the worries to be brought in a suit.
a. Rule 15(c): Amendment of pleading relates back to date of original pleading when the amendment “arises out of same transaction or occurrence” as original pleading.  Party must apply for leave.

· If  it is permitted by the state SOL

· If accidentally named wrong party (here?) – limited

· Maybe now ct less stringent – only require same “core of operative facts” Gibbs?
b. Note, P’s attorney got her in trouble here with pleading too specifically, need not plead  too particularly in initial pleading unless you are certain. (Twombly:  Make your pleadings “plausible;”  Maybe claim that there was negligence in maintaining, constructing, operating, etc…the scaffold)
c. Also… if D were to have said that this additional discovery imposes additional costs, judge could have granted motion but made it contingent on P paying any expenses incurred; ct may also grant a continuance to enable the D to meet the addition evidence.
III
DISCLOSURE AND DISCOVERY
F.  Introductory Notes

1. In 1938, when the Enabling Act was passed, discovery rules were some of the most revolutionary changes to federal practice, as no discovery was permitted under the common law

2. Common law had NO discovery; equity began to develop discovery, but code pleading explored it further (with many limitations). Could only use it to discover evidence that was admissible. No non-party discovery.  In equity, depositions were only available when testimony would not otherwise be available (witness leaving country, etc.)

3. Pleading and discovery are integrally connected; ultimate goal of discovery was to eliminate a system that often decided case on pleading mistakes

4. Sunderland:  Also, system seeks to allow judges to do justice on as many issues as possible – discovery allows judges/parties to eliminate non-issues and narrow the issues.

5. Also, Sunderland sought to prevent ambush at trial; and induce efficiency 

6. Still a continuing movement toward a broad rules of discovery (something that J. Scalia adamantly opposes – he believes that less specific rules will create satellite questions on questions of discovery) This was initiated by the movement of Progressivism (1900s & 1910s); believed that the best society was that in which transparency in social regulation played part (know what society was doing in order to regulate them).  Moreover, the legal movement of Legal Realism was of the view that the best way to litigate was based on a system of wide exploration of the facts.

Discovery rules are a huge source of controversy in the FRCP.  Many amendments have been proposed and adopted (to attempt to lower the costs of broad discovery).  Also, to allow the court to limit scope.  1993 implemented pre-trial Disclosures.  26(a)(1) met much controversy because lawyers did not want to help out their adversaries by surrounding w/o request what may be helpful to the opposition.  In 2007, amendment was made

RULE 26:  The Constitution of Discovery

G. General Provisions of Disclosure – Rule 26(a) thought that disclose would cut down on necessary amount of discovery. 
1. Three types of required disclosure

a. Routine evidentiary and insurance matters 26(a)(1)

(i) Witnesses likely to have discoverable information

(ii) Documents/things likely to be relevant to disputed facts

(iii) Computation of Claimed Damages

(iv) Insurance Agreements

b. Identity of Experts 26(a)(2)

c. Trial witness list 26(a)(3)

2. 26(f) requires meeting of parties to make or arrange for disclosure

3. 26(a)(1) on required disclosure raised quite a bit of CONTROVERSY.  Rule allows for opt out of disclosure practices by stipulation, court order or by following local rules; this produced a lack of uniformity in federal courts

4. Several pending amendments to the rule that would attempt to solve the problem:

a. Make disclosure uniform – no opt out by local rules (eliminate the opt-out provision)

b. Require attorney to disclose ONLY information that would be positive to client’s case [in response to common complaint that disclosure puts an impossible strain on the attorney-client relationship]

c. List of 8 categorical exceptions where disclosure would not apply (so as to counter lack of uniformity

-
to take away local rule of presumptive limits over interrog’s : 25; and depositions: 10; 

H. General Provisions of Discovery – Delineated in R. 26(a)(5) cornerstone of discovery devices.
1. Depositions – Oral (R 30) and upon written examination (R 31)

2. Interrogatories (R 33)

3. Production of Documents (R 34)

4. Permission to enter upon land/property (R 34)

5. Physical and Mental Exams (R 35)

6. Requests for Admission (R 36) (admission if the truth of any matters within the scope of R 26(b)(1) set forth in the request that relate to statements or opinions if fact or of the application of law to fact, including the genuineness of any docs described in the request. 

I. Scope of Discovery

1. R 26(b)(1) allows an extremely broad-ranging subject area for discovery: Any matter not privileged which is relevant.  Admissibility of evidence is not a ground for objecting to a certain line of discovery.

2. Now, there are pending amendments that would place presumptive limits on several discovery instruments: (i.e. limit depositions to 7 hours in one day) – this is to narrow the scope of discovery for those who say the costs are too high….reducing the scope of discovery will lead to widening the “claim or defense” standard” and will be inconsistent with the recent trend to plead more specifically.  (The more broad the claim, the greater the room the parties have to argue relevance)  Therefore, Burbank questions whether this will actually reduce the scope of discovery as it intends “lawmakers should think about the incentives they are structuring”; and he believes that this reform of discovery may serve to increase the costs of litigation

3. Currently, parties can reserve the right amongst themselves  to alter the discovery limits (R 29 – stipulations)

J. Limitations on Discovery

1.  R 26(b)(2) Court is given freedom of discretion to place limits on discovery

2. R 26(c) Parties can seek a protective order when “justice requires”

3. R 26(e) Party must supplement discovery/disclosure if found to be incomplete or incorrect

K. Depositions Upon Oral Examination – Rule 30

1. CB suggests that the following rules, in order, mirror the progression of an oral deposition

a. R 30(a): When depositions may be taken

b. R 30(b) Notice, Method and production of documents

c. R 45 Subpoenas

d. R 28(a) Persons before whom depositions may be taken

e. R 30(c) Examination/Cross Examination/Establishing record

f. R 30(d) Schedule and Duration – Motion to Terminate/Limit Examination

g. R 30(f) Certification and filing by officer

h. R 30(g) Failure to attend or to serve subpoenas

2. Objections arise in a deposition in the following situations:

a. If a question is asked at a deposition that may not be admissible at trial, a party may object – still required, however, to answer the question.  The objection may then be raised at trial.  If the attorney fails to raise an objection during the deposition, and the opposing side attempts to enter the material at issue, then the objection is lost at trial. Therefore, many parties will agree to stipulate to all objections so as to preserve the right to object at trial.

b. Party should answer any question UNLESS it is thought to violate privilege or some other fundamental problem.

3. Umphres v. Shell Oil Co.  ( alleged conspiracy in complaint; ( asked for theory of conspiracy in deposition; (’s counsel instructed him not to answer b/c it is a legal theory.  Court ruled that ( should be entitled to ask and ( should answer if he knows the answer.

(because this is a mixed question of law and fact??; not a conclusion of law.) 

Rules amended to restrict when it is proper to advise a witness not to answer: [this is a rare case]

1) to preserve a privilege; 2) to enforce a limit on evidence directed by the ct; 3) to present a motion under paragraph 3 (bad faith, harassing)

4.
Depositions used to impeach the credibility of a witness at trial.

L. Depositions Upon Written Questions – R 31

A cheaper method of conducting deposition but attorneys have difficult task of framing questions without knowing the examined party’s answers to the prior questions have to use all sorts of “in the alternatives”

M. Interrogatories – R 33

1.  Advantages and Disadvantages:

a. Simple and inexpensive method

b. More time given to respond results in more complete answers.  This may, however, allow time for responding lawyer to come up with creative way to mislead the other party.

c. Difficult to frame questions without knowing answers to other questions.

2. O’Brien v. IBEW: Parties can ask interrogatories regarding anything except for conclusions of law.  R. 33(c)

3. Each interrogatory should be answered unless objected to.  Objections raised by:

a. Motion to court

b. Filing an objection, signed by attorney

NOTE: Objections should be specific: 33(b)(4) and 26(b)(5)

4. In cases of no answer, R 37(d) imposes sanctions; in cases of incomplete answers, R 37(a) can be used to compel supplementation

5. Rule 33(d) allows party to produce records instead of answering the question.

(this may be a tactic that big co’s use to dissuade the P from bringing the complaint – here’s the answer, in huge warehouse of docs; but, to prevent this, they must provide within a reasonable time.)

N. Requests for Admission – R 36

One party requests other party to admit truth of matter or genuineness of documents – Discovery generally starts here.

1. Establish agreed upon facts, eliminate issues for further consideration

2. Can’t use “insufficient information” as excuse for denying request for admission unless party has made legitimate effort to find the information

3. Denial defeats attempt to obtain admission, but sanctions in Rule 37(c) designed to discourage capricious denials.

O. Production of Documents – R 34

1. Allows for entry upon land

2. 34(c) allows for independent action against non-parties to secure access to documents, but NOT LAND.  Turn to 45(a)(1)(C) (subpoenas?) 

3. if D’s attorney locates the “smoking gun “ document, rules have tried to prevent him from changing the business order of the docs, making it impossible for P to find it.

P. Physical and Mental Examination – R 35

1.  Initiated by motion showing 

a. controversy

b. good cause

2. Only discovery device requiring a motion showing good cause

3. Schlagenhauf v. Holder
Questioned applicability of R 35 examination to (.  D, bus driver, had cross claim filed against him asking him to submit to a comprehensive physical and mental evaluations claiming that his poor eyesight caused the accident. D contended that he was not an opposing party, that his physical and mental condition were not “in controversy” and that “good cause”
 had not been shown. Court did not rule on issue of applicability to (s, but stated only that the examinations were too intrusive.

a.  Still, it appears that R 35, in most cases should not apply to a ( -- (s are not the one who actively put their medical conditions in controversy.  When a ( files a personal injury suit, their medical conditions are immediately in controversy.

b. Also, use of R 35 against ( could be an “unscrupulous blackmail” tool preventing ( from competently defending his case.

Q. Use of Disclosure/Discovery at trial – R 32

1. Rule 32(a) lists exception to hearsay rule where deposition can be used at trial:

a. to impeach testimony of deponent witness

b. when given by officer or director designated under 30(b)(6) or 31(a) to testify on behalf of a corporation

c. testimony for a dead witness

d. testimony if a witness if more than 100 miles away

e. witness unable to be procured by subpoena

2. Freed v. Erie Lackawanna Railway: During trial ( produced testimony that was in conflict with statements made in interrogatories; ( argued that (s should be bound by their interrogatory responses.  Court ruled that issue of discrepancy between interrogatory and trial evidence is for finders of fact to consider.

3. Usually a deposition is ignored at trial unless the party elects to admit it; may encounter problems of hearsay

4. Rule 32(d) – Errors and Irregularities in Depositions

a. Error in notice – objection to that error is waived for further use unless a written objection is promptly served

b. Error in competency, relevancy, or materiality of testimony – not waived by failure to make them before, during the taking of the deposition unless the ground of the objection is one of which might have been obviated or removed if presented at that time. 

M.  Sanctions for Failure to Make Discovery or Cooperate in Discovery – R 37

1. Used to enforce duties under Rs 26(a), 30, 31, 33, 34 (The Rule 11 for discovery)

2. 37(a) – Compels disclosure and discovery; (supplement discovery) 

3. 37(b) – enumerates sanctions.  When party is faced with recalcitrance from the other party, burden is on the moving party to:

(i) Confer with recalcitrant party

(ii) Go to court for directive order

(iii) Go to court to get sanction

4. 37(c) Dictates consequences of failure to disclose (including through supplementing of prior disclosures), misleading disclosures and failure to admit

5. 37(d) Consequences of failure to attend a deposition failure to serve interrog’s; this accounts for total non-compliance.
note, before securing sanctions, need an antecedent court order R. 26(a), but, this is changing, because under R 26(g), the ct can impose sanctions, without a prior motion, (on its own motion) 

R. Class Discussion of Discovery Uses – See Appendix A (DICOV HYPOS)

Discovery In light of Sierocinski: 

1)
Assume D denied that it manufactured the cap or stated that it was without knowledge…P files R 36 request for admission: “please admit that you manufactured blasting cap, can Dupont say “prove it” NO Rule 36; may not give lack of info or knowledge.  Not proper for D to say this unless it madeb a reasonable inquiry.  

· The Corp under R 30(b)(6) needs to designate officers, directors, or managing agents or other persons knowledgable about the issue who can testify on the Co’s behalf.  If Co refuses to Admit the genuineness of any doc under R 36, they may have to pay a sanction under R 37(c)(2)  and the requesting party may apply to the ct for an order requiring the other party to pay the reasonable expenses included in making the proof including reasonable attorney’s fees.   

· Note also, R 36 is different than R 33 answers to interrog’s in that once the admission is made, cannot introduce evidence that contradicts it unless the ct permits the withdraw of the admission.  R. 36 was amended in ’70 to include admission of application of law to fact, to avoid spending a lot of $ authenticating docs. 

· P would not want to ask about the extent of Siero’s injury in a request for admission as this would deprive it of introducing evidence later to get a large jury award.

2) Ask D about manuf/production standards…

· R. 33, used for particularized discovery (inspect quality control procedures; specify location of records

Assume in Q 1 of interrogs, P has asked if D’s counsel has given opinion if D was negligent, and if so, what that opinion was…How respond to this interrog?

· Attorney client privilege will protect here (R 26(b)(3)) this rules restricts the work-product of the attorney from being discovered.; 

· Objection via R 33(b)(4) (objections should be specific) here or, ask ct for a protective order R 26(c).

3) Dupont’s Discovery:

· 33(c), need not be answered until after discovery, pre-trial conference

· can seek a ct order requiring physical exam (R. 35)

· can they ask about “res ipsa loquitor?” per O’brein, yes, but it’s a little harassing.

e-Discovery, “electronic discovery” has been of much the major source of controversy in discovery.  

III. Pretrial Conferences [Rule 16]

A. Rule 16 has worked a substantial change in a judge’s role in litigation

1. Prior to promulgation of FRCP, judge took role of a passive “umpire”

2. System now allows for what amounts to be “judicial discovery.”

3. Rule was heavily amended in 1983 and 1993 to give judges even more discretion

a. 1983 – heavier set of amendments; required judges to issue scheduling order

b. 1993 Amendments

(i) Linked pretrial conference to discovery rules (specifically, 26(f)) by requiring parties to meet and confer

(ii) Clarified authority for judges to take discrete parts of a case for early adjudication

(iii) Gave parties ability to order parties to do things

(iv) Triumph of Managerial Judging
Historically, judges ran the trial, not pre-trial.  Now, many judges, under Rule 16 play a more active role; they even promote settlement (Rules 16(a)(5) and (c)(2)(I)

B. Powers that Rule 16 grants to judges:

1. 16(b)(4): Orders governing time limits for disclosure and discovery

2. 16(c) (“Subjects for Consideration at Pretrial Conferences:

a. (c)(2)(A) Elimination of frivolous claims/defenses

b. (c)(2)(I) Assist in resolving dispute/Settlement [may preside over summary jury proceedings where parties present abbreviated cases to “fake” jury – when “fake” jury renders verdict, judge can take their opinion under advisement before rendering judgment]

c. (c)(2)(P) Catch all phrase that judge can take action to “facilitate the just, speedy, and inexpensive disposition of the action.”

3. End of 16(c): Judge may compel parties to be present at conferences re: settlement

C. Potential Problems arising from judge’s active role in litigation (See Judith Resnick, Managerial Judging. 1982)

1. Involvement in settlement process could be particularly problematic

a. Judge will try to force settlement

(i) risk averse party may settle for less than they could otherwise receive

(ii) similarly, ( could be compelled to give up more than they otherwise would have to

b. If settlement not achieved after judge’s encouragement, could result in bias against party “at fault” (most good judges will send the case down to a magistrate judge or a special master to avoid getting involved at the pre-trial stage and shield him from impartiality.

c. Facilitation of settlement may give away a party’s litigation strategy

2. Problems with judicial encouragement of summary jury proceedings

a. Summary jury will reveal party’s litigation strategy

b. Adds a layer of expense; particularly a problem for parties with few resources

c. If  judges just want to get cases off their docket, this will not serve justice well.

3. Problems with judges adjudicating component issues of a case

a. This is in tension with adversarial system

b. May be unfair that case could be thrown out at pre-trial conference

Burbank: part of the problem here is that these rules were framed  for by large cases and then generalized to smaller cases; December 1, 2000 amends suggest 8 specific points to ameliorate those generalities.

D. Identiseal v. Positive ID Systems
Judge ordered ( at final pre-trial conference to conduct discovery by a date certain; case thrown out when (’s counsel refused to comply.  Seventh Circuit finds that judges do not have power to coerce discovery.  (NOTE: Amendments to Rule 16 may have changed this ruling)

E. Shuber v. S.S. Kresge
(s attempted to present a witness and an alternative theory of (’s liability that had not been discussed at the pre-trial conference.  Court ruled that pre-trial agreements bound the parties to the direction of the litigation, and refused to admit the witness’ testimony.  (Lesson: Make sure you get it right at the pre-trial conference otherwise you may not be allowed to argue your point after the pretrial conference)

IV. Magistrate Judges and Masters

A. Magistrates [R. 72-75; 28 USC § 636]

Unlike Article III judges, Magistrates serve term limits (8 years) and are appointed by the districts

1. District Judge can appoint to hear nondispositive pre-trial matter (like discovery issues)

2. Can conduct hearings and make findings of fact – BUT, their findings are subject to the DJ’s approval

3. Clerk may, in some cases, appoint magistrate to hear an entire case

4. Benefits:

a. Cuts down DJs’ workload; allows for more efficient system

b. Often, magistrates have special expertise that will make them a more effective arbiter for a certain issue.

5. Costs: Footnote to the efficiency argument – because their findings are subject to approval, magistrate hearings may increase time spent on segments of litigation.

B. Masters [Rule 53]

Evolved in equity

1. Rule suggests that masters are used at trial, appointed on an ad hoc basis,  do not serve under a system of statutory appointment like magistrate judges

2. BUT, most masters get involved with case at pre-trial stages – typically given special assignments by judge to ascertain facts.  Also may serve monitoring function (See prison civil rights suits US § 2254)

3. After the 2003 amendments, the SMs played a larger rule during the trial than before (50% of their work)

4. Special Masters must act as federal judges.  

5. Major Concerns:

· Court assign a special master to parties that object

· Cannot do this! Judges cannot get away w/ forcing parties to a SM

· SMs add costs

· A federal judge is paid indirectly though taxes, SMs are not

V. Devices for Terminating Litigation Before Trial

A. Motion for Judgment on the Pleadings [R. 12(c)]
1. Essentially a delayed 12(b)(6) motion [w/ exception that it can be made by either party] – coming at the close of the pleading stage.  Motion is judged solely on matters of law.

2. In weighing motion, court will consider all disputed facts to benefit of non moving party (e.g. if ( makes 12(c) motion, ( is admitting all of (’s alleged facts that were otherwise in dispute)

3. Coordination with Rule 12(f) [motion to strike insufficient defenses]

a. If ( has raised insufficient defenses, ( may move under 12(f) to strike

b. Once all defenses are displaced, and there are no more factual issues, ( may move under 12(c) for judgment on the pleadings.

4. 12(c) motion must come between pleadings and any other part of the litigation.  If any information outside of the pleadings is submitted to the court (i.e. from discovery), the motion will be considered a request for summary judgment.  Note, aff defenses are no added strength in answer because they are handled separately under 8(d)??

a. May be to party’s advantage to avoid summary judgment b/c of requirement to submit more detailed documents/affidavits during disclosure/discovery.

e.g. Dupont declare as an aff defense contributory negligence and SoL has run, can Siero secure victory at this stage by making 12c motion for jment on the pleadings?(not to go to trial as a matter of law?) Siero can make a 12f; motion to strike insufficient defense. Dupont would move for this as a test of the sufficiency of Siero’s complaint (like a delayed 12(b)(6)) Note, Dupont can only succeed if there is NO dispute on the facts

Difference 12b6 and 12c (12b6 is an answer to the complaint – a defense whereas 12c is a motion at the close of pleadings for sum jment ONLY based on the pleadings.

B. Summary Judgment – Rule 56

· For many years after the Rules Enabling Act, federal courts had the perception that Courts of Appeals were not receptive to granting of summary judgment motions.  Turned out to be a false impression (b/c it was based on published opinions when most grants of summary judgment come in Unpublished opinions).  Now, Courts of Appeals known to encourage Summ. Judg.  1986, 3 cases message that Sum Judg not regarded as disfavored procedural shortcut, but in favor of a just and speedy resolution of the issues…

· In the 1970s, lower federal courts were granting more SJs, before the trilogy of cases in the Sup. Court.  After all, they needed a way to clear their dockets.

· In 1960, SJ in federal courts was 1%.  It was raised to 7.7% in 2000s!

· Process for considering summary judgment motions:

a. Motion must only concern pleadings and discovery and allege that there are no material facts in dispute

b. Motion can be supported by affidavits based on personal knowledge concerning evidence that would be admissible in court

c. 56(f) allows the court to grant parties permission to seek more information.

Example: Sierocinski has narrowed issue to whether blasting cap was inspected.  DuPont produces affidavit of employee who inspected the cap.  Sierocinski CANNOT base response to the summary judgment motion on questioning affidavit’s credibility.  Under 56(f), then, court can allow ( to depose the affiant.  If deposition does not raise questions of credibility, the motion will likely be granted. (but, note that the affiant is not an disinterested party, instead he is an employee of D’s co., this will lay on judge’s decision as well.)

· Considering mixed questions of applying law to undisputed facts

· If there are no disputes of fact, but remaining questions of how to apply the law to those facts, the case should probably be given to the jury

· It is rare for the Court to take this question away from a jury by granting SJ 

· Court only grants SJ when the movant has produced enough “evidence” that no reasonable jury could decide otherwise

· E.G.: If Sierocinski filed motion for summary judgment on the grounds that he had undisputed evidence that DuPont had inadequate quality control procedures, there is still a law/fact question as to whether this constitutes negligence.  Ultimately, it should probably be decided by the jury because the court would have to determine whether these procedures are negligent (if the court frames it as a matter of law, it will be decided by the judge, if framed as a matter of fact; decided by the jury.)  fact/law dichotomy.

a. American Airlines v. Ulen
Ulen sued ( airline for negligence after suffering injuries in a plane crash.  Court granted (’s motion for summary judgment after only the answers to interrog’s (alleged that there was no material issue as to fact except as to the damages)  They requested to impanel a jury to determine damages.  But, went ahead and conducted trial on issues of “willful misconduct” as related to damages (b/c (’s motion to amend answers to  interrogs by including additional defenses was granted: raised the Warsaw Convention standards for international air travel).

b. Critique:

(i) There was a blurry line here in court’s application of negligence law to the facts – maybe should have gone to jury

(ii) Ultimately, the court did not succeed in producing an efficient result (which seems to be the goal of summary judgment) b/c the parties litigated the same issues that they would have if not for granting of motion after ( raised the Warsaw Convention.

(iii) This runs the risk of ruling on Sum Jment, then having it be overturned, then needing a trial.

(iv) Questionable also in light of the policies behind SJ. 

What is it, that a party moving for SJ must do to when it does not have the final burden of persuasion. 

· Celotex Corp. v. Catrett
( sued ( for exposure to asbestos products; ( filed motion for summary judgment saying that ( had failed to provide any evidence that ( was exposed to any asbestos manufactured by that particular (.  ( produced three documents which it claimed demonstrated a material factual dispute.  DC granted summary judgment motion.  On appeal, Circuit found that ( had not produced any evidence to negate (’s claims.

· Court of Appeals stated that a party that does not have the final burden of persuasion must negate the other party’s evidence. (must support motion w/ evidence)

· Supreme Court said that this is not always necessary.  Court claims that party can “show” that the other party’s evidence does not create a genuine issue of fact.

The Supreme Court ruled, however, that 56(c), which says that a party can submit its motion “with supporting affidavits, if any,” does not contemplate that a moving party is obligated to provide support for its claims against a nonmoving party’s claims.  The Court of Appeals can simply judge whether (’s evidence (affidavits?) raise sufficient evidence to create a material issue of fact.

On Remand, the question was: whether by listing Mr Hoff as a witness, together with providing the letter was enough to have him qualify under 56(c); court found that the questions raised by (’s submissions were enough to send the case to trial.  ((’s key submission was a letter from an employer saying that ( had worked in an area w/ (’s asbestos.  ( did not raise point that the employer may not have had sufficient personal knowledge and did not take his deposition, so denial of summary judgment seems appropriate.

· Courts have been reluctant to find that 56(d) [concerning case not fully adjudicated on the motion] allows for partial summary judgment (as to court determining which facts will be heard at trial).  However, there has been recent movement to provide for this ability under 54(b) [Judgment upon Multiple Claims or Involving Multiple Parties]

6.
Frito Lay v. Willoughby; in this case the moving party, who had the burden of production, did not have the burden of persuasion…there was a higher burden here than in Celotex (where the moving party had the burden of neither??, they had to convince the judge that no reasonable jury could NOT have ruled against them (i.e. D made the motion for Sum Judg??)—get this, clarify a little (do we even need this?)

· Costs/Benefits of Summary Judgment

a. Costs = Potential errors in judges making ultimate decision as to whether issues of material fact exist; decision could come before sufficient discovery

b. Benefits = EFFICIENCY (sparing parties the cost of going to trial when there is no issue of material fact). Gets rid of undeserving claims. 

c. Professor Stempel’s critiques: (reminds us that the motion is not always granted and therefore time spent on it is a waste of parties’ and judicial resources) 

(i) Careful attention to a summary judgment motion may take just as much effort as a trial

(ii) Some tension between summary judgment and right to a jury trial – raises questions about Supreme Court’s commitment to the idea that judges should not be drawing conclusions on facts (invading the province of the jury)

(iii) Judges go further than they should, by deciding jury questions, when their dockets are full and are overwhelmed with cases

(iv) Efficiency more broadly viewed as accuracy, dignity, pursuit of the truth (should judges’ rush to jment when the wrong decision may be made, if done before complete discovery and Sum Judg is done just on the paper docs, no depositions.)

VI. Provisional Remedies [R 64 and 65]

A. Rule 64 – Seizure of Person or Property (to address the worry that the remedy that P seeks will be valueless when jment comes; D will give assets to wife…)
1. Contemplates actions where ( is seeking damages – allows for ( to use several methods at commencement of lawsuit so as to guarantee an award at the end of the lawsuit

a. Garnishment – Debt owed by a third person to a defendant is made subject to (’s claim

b. Attachment – Seizure of (’s property at beginning of litigation to provide security for judgment later

c. Replevin – Allows ( at any time before judgment to take the disputed property from the ( and hold the property pending the outcome of the litigation

d. Sequestration – General terms for describing the attachment of property prior to a lawsuit

2. Rule 64 provides that these methods are to be governed by state law.  Because REA forbids an infringement of substantive rights, and because there is legitimate concern that such provisional remedies may do exactly that, the rulemakers chose to leave this up to states.  Therefore, in this area, fed law must conform to state law.

3. Wayman v. Kentucky (example not in casebook)Out of state creditors favored over in state creditors; problem of inequality of treatment, these matters are too important to the states to allow fed cts to have a set of uniform rules over the matter.

B. Rule 65 – Injunctions (problem may arise here, where P is seeking injunction, that if the ct waits till the end of the trial to determine the issue, the thing that the P is seeking to protect may be gone already (house slides off cliff because construction was not enjoined.) 
1. Temporary Restraining Order (TRO) – R 65(b) 

a. Issued in cases of extreme urgency

b. May be issued without notice

c. Party seeking TRO must promptly apply for a preliminary injunction

d. Several precautions including: requirement for hearing “at the earliest possible time” and moving party’s giving of security.  Precautions taken to:

(i) Accuracy

(ii) Process Values

(iii) This is very strict and not to exceed more than 10 days: why?

1)to balance the potential injury and harm on the one hand, to the P versus the potential damage on the D if this is done so wrongfully. (all the while taking into account the eventual success of either of the parties at trial) 2) Judge not able to determine/issue one with full access to info; incomplete record – chance for mistake

3) Done, oftentimes, quickly without much time to deliberate over a decision.

2. Preliminary Injunction/Injunction – 65(a)

a. Requires notice

b. Decision to grant preliminary injunction usually involves four factors:

(i) Whether ( will be irreparably harmed

(ii) Whether harm to ( if the Preliminary Injunction is not granted will exceed the harm to the ( if the injunction is granted

(iii) Whether ( is reasonably likely to prevail at trial

(iv) Whether public interest will be affected; whether 3rd parties will be harmed

· the factors do not depend on the legal basis of P’s claim (anti-trust, trademark, K law)

· legal basis and nature of remedy MAY affect relative weights of harms (ie, if remedy is not likely to make P whole this is an arg for prelim injunction

c. 65(a)(2) allows for consolidation of preliminary injunction hearing with trial on the merits

American Hospital Supply v. Hospital Products – P in this case had reason to be insecure about D’s financial state; so they alleged that they needed an injunction b/c D was unable to satisfy the K. A supplier terminated a distributor, who sued for breach of K and got a preliminary injunction.

Supplier Appeals. D (supplier) now undergoing reorganization in bankruptcy
Judge Posner creates mathematical formula a la Learned Hand for deciding whether preliminary injunction should be granted:


P x H(P) > (1-P) x H(D)

Explanation: Grant Preliminary Injunction if but “only if the harm to the ( if the injunction is denied, multiplied by the probability that ( will win at trail exceeds the harm to the ( if mistaken times the probability that ( will win at trial.”

Dissent:  This is stupid.  You’ve already got a four-pronged test and the majority never even supplied values for the variables.

a. Burbank:  Even if you think Law and Econ sucks, it is a helpful guide for defining limits, boundaries and categories for analysis in evaluating necessity of injunctions.  It can help visually.  It is a non-verbal representation of the same standard, it can help some remember it.

3. 65(d) Form and scope of injunction or restraining order…order granting one will be specific in terms and reasons for issuances

4. 65(e) Injunction Rules do not apply to Employer/Employee, as this is governed by labor law and do not want to impinge upon right to strike or unionize.

Standards of Review

Governing Standard of Review for issues in the appeal are set by prior court decisions—follow precedent
1. Standard governing the Court of Appeal of finding of fact- “Clearly Erroneous Standard”

· Finding of fact will be reversed if the court of appeals determines it erroneous

2. Questions of Law are reviewable de novo
· No deference to lower court

3. Abuse of Discretion Standard

SETTLEMENT
A. Nearly 75-85% of all federal civil cases are settled.

1. Historically, the American attitude in settlement was to keep the judge out.

a. Judges should not get actively involved in settlement negotiations

2. Things have changed in the past 30 years.

a. The attitude reflects changes in FRCP (16) encouraging judges to take active roles in settlement negotiations and encourage parties to find alternatives to the judicial system

b. W/O settlement, our judicial system would fail! Not nearly capable to handle every dispute.

c. Under the law, either P wins, or D wins; however, settlement can avoid these win/lose results through a more party-responsive way of resolving disputes.

d. Concerns with settlement being too much like plea bargaining

· Parties in settlement negotiations may be in different positions, so it may be much like plea bargaining.

B. Parties “bargain in the shadow of the law”
1.  There is a point where there may be too much settlement and not enough adjudication.  If parties settled all cases, there would be big gaps in the law that is supposed to be setting the standards for settlement.
VII. TRIAL
THE JURY:
TWO FOUNDATIONAL CONSIDERATIONS 

1. Must understand the institutions of the jury in order to understand American litigation procedure.

· In most other common-law jurisdictions, there are no jury trials for civil cases, but instead the judge holds a series of conferences with the parties.

· The possibility of a Jury Trial governs pre-trial process in our nation.

· Data indicates that jury trials take less time than trials to the court (bench trial)

· Reason:  The court has the ability to suspend the case, deal with other docket matters and then call parties back.

· A good deal of the American Law of Evidence can be understood in light of the jury. 

· A jury’s capacity to evaluate and weigh the evidence

2. Reform of Jury Institution in our nation is very difficult

· Unlike in the UK, we have the 7th Amendment protecting rights to civil jury rights.

· Be skeptical about jury criticism.  Juries are very reliable; the agreement rate is very high! All studies indicate that juries take their duties very seriously.  Individual preferences and biases are NOT outweighed by the power of evidence.

A.  Jury [Rules 38, 39, 47, 48]

3. Right to Trial

b. 7th Amendment guarantees right to jury trial in civil litigation

c. 38(b) requires timely demand for jury trial; if not made, 38(d) stipulates that right to jury trial will be waived

d. Jury’s role is to: (1) find facts; (2) apply law to those facts

4. Critiques

e. American system unique in its use of juries in civil trials – England does not use them

f. Common criticism is that jury trial take too long – empirical evidence does not support this

g. Juries have come under attack as part of debate over tort reform – seen as cause of “enormous” damages verdicts – again, empirical evidence does not support

h. Many have argued that jury in complex litigation could be a violation of Due Process Rights, Japanese Electronics; Court of Appeals suggested that the difficulty in understanding complex issues means that case should be taken away from jury

i. Burbank: Unlikely that any attempts to eliminate juries in civil trials would work – inclusion in the Bill of Rights was a huge deal.

5. Jury Characteristics - Number of jurors

a. Colgrove v. Battin
( claimed that MT provision for juries of 6 people in civil trials violated the 7th Amendment, REA and R48.  Court looked to decision in Williams v. Florida (a criminal case where Court upheld the constitutionality of a 6-person jury); also concluded that 7th Amendment concerned substance of a right to a jury trial rather than governing the size of the jury (the procedural right to the size of the jury?).  Court rejected notion that a jury’s reliability is a function of its size and held that jury of 6 satisfied constitutional requirements. (it was large enough to facilitate group decision making and get a cross section of the community)

Dissent: Dumb to draw an arbitrary line at 6.  Granted, you need to draw an arbitrary line somewhere, but it should be drawn at number that was historically used (12); follow Constitutional history, not ad hoc

b. Criticism of court’s decision in Colgrove: social science research suggests that jury performance is a function of its size and the court did not acknowledge that; also, smaller juries will exclude minority members

· Institutional Self-Interests:   Courts prefer smaller juries. More efficient, perhaps even saves costs.

c. Ballew case proves this about jury of 5, draws the arbitrary line at 6.

d. Rule 48 requires juries to be between 6 and 12 people and unanimity 
6. Voir Dire – Rule 47 allows judge to control selection of jurors (screening to determine whether good reason exists why they should not serve in the case).  Growing movement to give lawyers the right to control, but, this was nagged on higher levels; shows the continued unwillingness of judges to relinquish power; concern on other side:  inefficiency, cost delay, if let lawyers control selection.

· lawyers can challenge for cause or get 3 peremptory challenges each.

· Mostly  uncontrolled; however, cannot use peremptory challenges solely on gender or race

· Peremptory challenge allow for a check on judges’ power and potential bias; should we get rid of them? If so, lawyers will ask more and potentially very intrusive Q’s during VD. 

7. Questions of Unanimity:

a. Johnson v. Louisiana: A non-unanimous verdict by 12-person jury is constitutionally acceptable – only requires a “substantial majority.”

b. Burch v. Louisiana: Six-person jury does require a unanimous verdict

B. Order and Method of Proof [Rules 50(a), 52(c)]

1. Review of three relevant burdens:

a. Burden of PLEADING. (or allegation)
· Fact pleading system! 

b. Burden of PRODUCTION (burden to produce evidence, most often goes hand in hand w/ the Burden of Persuassion): (whether party has enough evidence to take the matter to the jury.)  50(a) “if during a trial by jury, a party has been fully heard on an issue and there is no legally sufficient evidentiary basis for a reasonable jury to find for that party on that issue, the court may determine the issue against that party and may grant a motion for jmt as a matter of law…”

(i) Party has burden to produce enough evidence to withstand a motion for a Judgment as a Matter of Law (JML) (formerly directed verdict)

(ii) Almost always falls on person with burden of pleading – may shift, however, when the opposing party produces enough evidence to succeed on its own directed verdict ex. Ulen case; when P produced strong evidence of negligence and moved for JML; the burden of production shifted to the D (D has to come in w/ evidence sufficient to send the case to jury).

c. Burden of PERSUASION (ultimate burden to persuade jury/fact finder) – standard of proof in a civil case is typically “beyond a preponderance of the evidence”
d. Be careful to not to lump production and persuasion as burden of proof (which is “preponderance of evidence” 50.00001% in your favor)

e. Diagram from Glannon:

|--------|----|------------------------|-----------------------|-----|---------|
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A = (’s starting point; E = (’s starting point

B = (’s burden of production which ( must meet in order to have case decided by jury.  If B not met, judge may grant (’s motion for JML.  If the judge opts not to grant the (’s motion for JML and turns the case over to the jury and the jury renders a verdict for the (, the judge can still grant a renewed motion for JML (RJML) (formerly JNOV). (opposing the jury decision – note judge may opt to send this to jury and issue a RJML instead of a JML, because, if a JML gets overturned by COA, a new jury will have to be impaneled and trial will begin anew; If RJML reversed, jury just reconsiders the question…follow up on this)
C = center point representing (’s burden of persuasion.  If ( meets this burden, it should win the case.

D = (’s burden of production if that burden should be shifted to ( (ie if P moves for JML).  If ( cannot meet this burden, judge can grant (’s motion for JML (or if not granted, a RJML).

If weight of evidence sits near points Y or Z and the jury rules the opposite way, the judge may grant a mistrial (for verdict against the weight of the evidence)

2. Judgment as a Matter of Law (Rule 50(a)); jury trial

a. Can be made by either party at any time of the trial, but usually made at the close of each party’s case.  (( moves at close of (’s case; ( moves at close of (’s case)

b. Motion will be granted if there is “no legally sufficient evidentiary basis for a reasonable jury” to find for the opposing party; i.e. no  jury, acting rationally could find for the party because evidence is so weak.  In other words, P has not satisfied her burden of production in support of each element of her claim.

c. Concern here is taking the case away from the jury

d. D does not risk anything, if motion not granted, he may proceed with case

3. Judgment on Partial Findings (Rule 52(c)); bench trial

a. JML for cases without a jury – requires less stringent standard

b. If party has been fully heard on issue, and court finds against the party on that issue, if the party’s action  “cannot under the controlling law be maintained or defeated without a favorable finding on that issue,” the judge can dismiss the case.

c. Standard is less stringent because there is no concern that the judge is taking away facts from the jury.

It is common for D to move for JML after both P and D are done presenting evidence.  This allows the D to avoid P’s rebuttal evidence.

4. Rebuttal

a. ( may rebut after close of (’s case, but rebuttal is limited to evidence that meets new evidence put in by (
b. ( may not reiterate evidence that it presented

c. ( may do the same thing – called rejoinder

5. The Federal Rules of Evidence 
(Applicable to both Civil Procedure and Criminal Procedure)
1. Adopted by statute (had originally been promulgated by the Supreme Court, but, because Congress disapproved of several provisions, it enacted legislation requiring Rules of Evidence to be statutory creation).

2. Types of Evidence
a. Opinion Evidence – Expert Testimony (see FRE 700s)

(i) Generally, lay witness cannot give testimony re: information he is not qualified to know 701; can only give opinion if rationally based perception and helpful to a clear understanding of their testimony or the determination of a fact in issue.

b. Real Evidence – a person or thing shown to the jury for use of the juror’s own powers of direct observation

c. Demonstrative Evidence – charts, models, diagrams

d. Judicial Notice – Judge dispenses with necessity of proof to find an assertion indisputably true (i.e. Nov. 15, 1998 was a Sunday)

3. Relevance – the bedrock principle of evidence -- (see FRE 400s) Relevance is a necessary condition for the admission of evidence, but it is not sufficient

Standard of Relevance: “Means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence”

a. Generally, relevant evidence is admissible; irrelevant evidence is inadmissible.  “Relevance is necessary, but not sufficient”

b. Relevance should be distinguished from “weight” (104(e)) and “sufficiency.”

· Weight of evidence depends on the number of successive inferences that must be made to connect it with the proposition to be proved

c. Example of relevance:

Y killed X.  Evidence is a love letter from Y to X’s wife.

· Criminal case, love letter would be admissible

· Civil case re: negligence (for wrongful death), letter would have nothing to do with negligence so it would be inadmissible

d. Piece of evidence may be admitted conditionally

(i) Will be stricken if court finds later that it is irrelevant

(ii) Raises key question of inadmissibility – once a jury has heard a piece of evidence, will they be able to completely disregard that piece of evidence if the court finds that it is inadmissible

e. if the letter is deemed relevant, can it be admitted if it is not presented itself?

(i) “best evidence rule” – only under very narrow circs is party permitted to admit a doc other than the doc itself., and only admitted on sufficient authentication. Party must introduce the actual doc. or a good excuse why it is not available.

· The rule requires that when writings are introduced as evidence in a trial, the original writing must be produced as the "best evidence". In Federal practice, however, any exact copies of the original carry the same legal weight as the original unless their authenticity is in question.

· The exception: If the original document is unavailable for reasons other than serious misconduct of the proponent, secondary sources of evidence (such as oral testimony) can be used in place of the original.

f. Exclusion of Relevant Evidence on grounds of prejudice, confusion or waste of time (R 403) – “although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence”

· Want to admit bloody clothes, photos, after med examiner has already testifies as to the wounds 1) unfair prejudice, inflame the emotions of the jury to pt where not using reason  to evaluate the evidence; 2) it’s a waste of time; we already know the extent of the injury.


Note; not all relevant evidence is entitled to the same weight, depends upon the successive number of inferences that must be made to connect it with the proposition to be proved and upon the probability of each inference.

4.  Exclusion of Relevant Evidence.  Three categories of rules that will render evidence inadmissible – Competence, Privilege and Hearsay.

a. Competence (see FRE 600s)

(i) Old School Common Law rules had variety of provisions to exclude relevance; following parties are some of those who could not testify:

(a) Parties themselves (there was a concern for plaintiff’s lying on the stand)

(b) Spouse of party (coverture!) 

(c) Person with prior felony conviction (infamy!)

(d) Atheists (who would not take oath on bible!)

· All these attacks can be made in cross-examination! We do not longer disqualify these witnesses on these grounds

(ii) When FRE codified, drafters proposed a series of rules on competence that called for very few categories of competence

(iii) FRE 601 modified to allow for state law to apply (i.e. diversity actions).  Has resulted in some lack of uniformity, but rationalized by belief that federal interest in a uniform law of evidence is not strong enough to override the state policies embodied in state incompetence rules

(iv) Some vestiges of old school rules in many states – Dead Man’s Act: forbids party to make reference to a dead person’s statements.

(v) Examples of incompetence contemplated by FRE:

(a) 602 – lack of personal knowledge

-
“rationally based on own perception”  did Z have basis in personal experience to known that Y hated X (and that’s why he killed him) 

(b) 605 – presiding judge

(c) 606 – juror cannot be a witness

b. Privilege – witness does not have to testify to subject of communication (between people of certain relationships) or on specific topics (trade secrets)

(i) Congress took same approach as it did with competence – let state policies control (see FRE 501) (Burbank: Congress was being “beaten about the head and shoulders by professionals concerned about privilege.”)

(ii) Relationships considered privileged: attorney-client, doctor-patient, clergymen-penitent, spouses.

(iii) Privilege decisions are based on social policy decisions that are extrinsic to the courtroom.  (i.e. newsgatherer’s privilege – do we want to guaranty the confidentiality of journalistic relations or is it more important to bring information into a lawsuit?)  Should relevant evidence be blocked from the resolution of the litigation especially if it is crucial?

(iv) Congress proposing federal statutes for privilege, Federalism criticism: rules of privilege involve important questions of policy and have nothing to do with procedure, so state law should be determinative.  But, proponents say this concern is taken care of by 2nd sentence of FRE 501 “state law determinative”

(v) So, instead of adopting a bright line law here, Congress “had a hot potato of an issue and decided to punt” leaving it to the courts to decide on a case by case basis.

c. Hearsay (FRE 800s)

(i) Definitions – see FRE 801
(a) Declarant – person who makes a statement

(b) Hearsay – when declarant is unavailable, and person who is not the declarant uses the declarant’s statement to prove the truth of the matter asserted.

(c) Basis theory of hearsay rules – want to give party a chance for contemporaneous cross examination.  If a declarant’s statement is admissible and the declarant is not available, a party cannot call the statement into question by questioning the declarant’s – i.e. the concern here is that the person who made the statement will not be available for cross-examination which can reveal testimonial imperfections in:
(1) Perception 

(2) memory

(3) narration

(4) credibility

(ii) Hypothetical (Sponge HYPO; p 146) –When Hearsay is NOT Hearsay

( sued ( for negligence in operation; ( alleged that ( had left sponge in incision after operation.  Statement offered by witness that an unidentified nurse had said “the sponge count did not come out right”…Is that hearsay?

(a) question of hearsay depends entirely on what this statement is being used to prove:

(1) if statement used to prove that the sponge count did not come out right, that is hearsay, nurse’s statement is out.

(2) BUT, if used to prove that the ( was on notice that the sponge count may not have come out right, then the statement should be admissible

· This is not hearsay because it is not trying to prove the truth of the matter asserted

(3) The hearsay evidence was not offered for the purpose of proving the truth of the statement, but rather, shows that so long as Dr. heard the nurse say this, that he was on notice (this is highly probative of negligence) .  We are testing here whether the Dr. had reason to believe that there was something left inside the person and thus we are not testing the nurses perception, memory, narration, or credibility.

Statements of a party are not considered hearsay.  So, if a witness testifies that the defendant told him something, that statement is not hearsay. 

(iii) Exceptions to the Hearsay Rule – become necessary when there is something about the out-of-court utterance that can be pointed to as a justification for relying on that evidence in the absence of accompanying demeanor (of the witness on the stand) and cross examination.  Most hearsay exceptions will reveal notions of necessity or, at least, practicality.  Overall, FRE 803 (Availability of Declarant Immaterial) and FRE 804 (Declarant Unavailable) contain 29 exceptions.  Some examples:

(1) Dying Declaration -804(b)(2)(thought was that someone who was about to die did not have an incentive to lie; many states have stringent requirements so as to narrowly draw this exception)

(2) Statement Against Interest (extraordinarily against pecuniary or proprietary interest); declarant must be unavailable  statement = is 1) an oral or written assertion or 2) nonverbal conduct of  a person, if it is  intended by the person as an assertion.

(3) Admissions.  Differences between Admissions and Declarations against interest: (a) admissions are utterances attributable to the parties; statements against interest can be made by anyone; (b) admissions need not be against interest; (c) for admissions, availability of the declarant is not necessary

(4) 803(1) Present sense impression (not enough time to fabricate while perceiving event or immediately thereafter)

(5) Excited Utterance 803(2)

(6) Res Gestae  (Response to a startling event)

(7) Entries contemporaneously made in books/records in ordinary course of business

(8) Miscellaneous

(A) Testimony given at another hearing of the same or a different proceeding by a witness now unavailable

(B) Declarations concerning family history

(C) Statements in ancient writings

(D) Other Exceptions – see 803(24) and 807 (Residual Exception)

(iv) Caselaw re: Hearsay – Handel v. N.Y. Rapid Transit- P was an officer getting on a train.   P got stuck between doors and was drug for blocks. P, who later died, was heard by two witness to have said “Save me, help me.  Why did that conductor close the door on me!”
(a) First, ask whether each part is a statement: (remember; if it IS an assertion the notion of memory, perception, narration, and credibility come into play.

“Save me” – not an assertion under 801(a)

“Help me” - not an assertion under 801(a)

“Why did that conductor close the door on me!” – not formally an assertion, but rather an implied assertion

Under FRE 803(1 & 2), (res gestae), this statement should be admitted.  (Theory, albeit an amateur psychology theory, is that one’s capacity to fabricate is likely to diminish under circumstances of extreme stress.”

(v) Multiple Hearsay

W testifies that after seeing X fall dead, he ran over and heard X’s wife say “X just groaned that K hadn’t joked in telling him that K had poisoned him.”


Look at statements from outside it:


X’s wife’s statement – 803(2) res gestae

X just groaned – 804(b)(2) dying declaration


K hadn’t joked – 801(d)(2) admission by party

d. Miscellaneous Evidence Rules

(i) Best Evidence Rule [1001-4] – evidence should be the best available (i.e. original as opposed to photocopy; actual writing as opposed to testimony about the writing.

(ii) Remote, Confusing, Prejudicial Evidence [403] – judge can exercise discretion to determine that evidence the probative value does not outweigh the fact that it might confuse or prejudice the jury (i.e. don’t need to show bloody clothes to prove that the victim is dead)

e. Objections to evidence.  When hearing evidence believed to be inadmissible, party should object specifically and immediately.  Two-fold purpose:

(i) Keep the evidence out

(ii) Lay foundation for later appeal

f. Combating admissible evidence – Impeach/discredit the witness – can impeach any witness regardless of who called him/her – 607 (who may impeach; credibility can be attacked by any party, including the party that called the witness) and 801(d)(1)(a) (inconsistent with witnesses testimony)

g. Scope of Cross Examination

(i) Can only deal with matters covered in direct examination (611)

(ii) Leading during cross examination is allowed

(iii) Cross examination is used to show incompetence of witness

6. Motions at the Close of All the Evidence (Rule 50a)

1. Possible that JML could be granted for party whose motion for summary judgment had been denied – happens when, at end of discovery, issues of material fact may have existed, but at close of evidence, non JML moving party has not met burdens of production or persuasion.

2. Hypothetical of JML from Celotex – on question of Hoff gave testimony that was consistent with the letter, then on cross-exam mentioned that did not know which Co specifically produced the asbestos material, but, the material was used exclusively though the 1960’s (the fact that Hoff was not sure that Celotex was the Co. that the material came from is not enough to take this case away from the jury… A jury can still believe Hoff) 

a. If  Celotex presents 5 witnesses who say that company did not use (’s asbestos - (’s JML should not be granted, b/c judge would have to consider all evidence in light favorable to ( (i.e. assume that (’ witness are not credible, have errant memories etc. and a reasonable jury could believe Hoff over the conflicting witnesses)

b. BUT, if Celotex presents a document describing a switch in asbestos products, (’s motion for JML would likely succeed – doubtful that (’s case could controvert documentary evidence (not let this go to a jury, because no reasonable jury could find for P.) 

Standard for the JML is what reasonably a jury could find, look only to evidence in favor in the light to the non-moving party; and unequivocal evidence.

7. Submission to Jury and Return of Verdict [R 49, 51, 52]
1. Jury instructions.  Parties may request, but judge will make ultimate decision.  Instructions will advise jury of:

a. Issues in dispute

b. Who has burden of proof and the degree of persuasion necessary

c. Substantive

d. Summary/Analysis of admitted evidence

2. Three types of possible verdicts (Determined by Court; however, attorneys can move to move from the norm)

a. General (norm) – jury will find for the ( or for the (; also can render figure for damages

b. Special – Jury answers specific questions about narrow issues.  Reasons:

(i) Helps to localize error

(ii) Simplifies complex cases (Less instruction by the judge of matters of law)

(iii) Important for discerning which issues were adjudged in res judicata matters (issue preclusion…).  [A general verdict makes it virtually impossible to see what issues have actually been decided, and hence, where issue of preclusion attaches

(iv) Prevents jury from acting irresponsibly and lawlessly]

c. General w/ Written Interrogatories: General verdict w/ a few issues of fact determined in “special” manner
3. Appeal rights re: Jury instructions – Parties do not have to request specific instructions in order to have right of appeal; rather, party must file timely objection to the instruction before the jury retires in order to preserve this for appeal.  (if it had made the objection before the jury had retired, the trial judge could have changed the instruction)

4. Jury only decides matters of fact; and usu. not required to come out specifically as to the facts.  

--
difference b/w judge as a decision maker and jury because 7th Amend makes it very hard for App court to overturn findings of fact by the jury. 

8. Motions After Verdict [50(b), 59]

1. Renewed Judgment as a Matter of Law RJML – 50(b)

a. Party must make within 10 days after judgment entered

b. Party may only move for RJML if the party had previously made a JML. – Must make 50(a) first, then renew with 50(b)

(i) Glannon indicates that the point of in 1st requesting 50(a) to point out defective evidence at the close of the other sides args so as not to “sandbag the opponent”??

c. Why a judge may not grant JML, but then grant RJML:

(i) Considerations for appeal: if judge grants JML(50a) and then is overturned, the case must be retried.  If judge grants RJML, though, and is overturned on appeal, the jury’s verdict is simply reinstated (efficiency justification)

(ii) But, judge may be concerned with relations between judge and jury.  When judge grants RJML, it appears that, in disagreeing with jury, she has disregarded their decision.  If judge grants initial JML then, this criticism is lost b/c the jury never rendered a verdict or wasted it’s time on deciding. Also, the public’s perception of a lawless verdict is not a concern.

d. Why would a judge ever grant a JML? (and thus risk a reversal and new trial)

(i) 
In a highly emotional case, the judge may grant a JML in order to keep the jury from “misbehaving.” Burbank:  It would be more consistent w/ 7th Amendment right of jury to grant a JML rather than overturn a jury verdict when in either case, the judge knows that the jury may misbehave. 

2. Motion for a New Trial – 59

a. Another 10-day motion granted on following grounds:

(i) *Against the weight of the evidence (Burbanks’s focus- to compare w/ RJML)

(ii) Jury fails to follow judge’s instructions

(iii) Judge’s instructions were inaccurate

(iv) Error in excluding/including evidenct

(v) New evidence

b. Difference in standards between JML/RJML and Motion for New Trial

(i) Celotex example – if ( presented 5 witnesses favorable to its side, under JML, judge would have to consider their testimony as beneficial to ( and would likely not grant the motion.  However, if, in its verdict, the judge feels the jury did not accurately consider the weight of (’s witnesses’ testimony versus that of the (, the judge can rule for a new trial based on the fact that the verdict was against the weight of the evidence.   In 59(a)(1) judge will look at all the evidence and determine whether jury has made a fundamental mistake.  The amount of evidence that the judge looks at is the difference b/w 59(a)(1) and 50(b)
c. Practical differences between JML/RJML and motion for a new trial

(i) RJML – case is over, unless there is an appeal

(ii) New Trial – trial begins right away, cannot appeal right away

d. Differences in rules governing appeals of JML versus motion for a new trial

(i) RJML – Appeal due immediately

(ii) New Trial – appeal occurs after new trial

e. Motion for RJML and New Trial often made contemporaneously.  If judge grants RJML, may conditionally grant motion for new trial.  New trial will begin, but, if, on appeal, RJML was ruled to be incorrect, the jury’s original verdict will be reinstated.

f. Harmless Error – Rule 61 says that an error that does not affect the substantial rights of the parties may be disregarded.

VIII
Judgment

A. Entry of Judgment

1. If simple judgment (i.e. jury returned general verdict or damages figure), clerk will enter the judgment

2. If more complex, judge will review

B. Kinds of Relief Afforded by Judgment.  Rule 54(c) (demand for jment) provides that “every final judgment shall grant the relief to which the party in whose favor it is rendered is entitled, even if the party has not demanded such relief in the party’s pleadings”

1. Common Law judgments/Damages

a. Compensatory

b. Nominal (represents breach of right only)

c. Punitive

d. Restoration of property

2. Equity – “decrees” ordering party to do or refrain from doing something – Specific Performance/Injunction

3. Costs – Defined very narrowly by 28 U.S.C. 1920.  Usually limited to costs of conducting litigation in court.  Attorneys’ Fees are generally not included.  Availability of attorneys’ fees has important implications on access to courts…fee shifting in US is only brought about by Congress; ex. In cases where a P brings suit to effectuate public good…EEOC

a. Most European countries allow fee shifting – they also generally forbid contingency fees and have abundance of legal aid

b. American courts, on the other hand, generally do not allow fee shifting (exceptions in § 1983 actions) – but, they do allow for contingency fees, and there is not much in the way of legal aid (contingency fees are a way for people with no $ to bring suit) 

4. Declaratory Judgment – authorized by the Declaratory Judgment Act, 28 U.S.C. § 2201 (judgment shall have the force of a final judgment or decree) and § 2202 (further relief may be granted based on declaratory judgment.  Rule 57 says that the existence of another adequate remedy does not preclude action for declaratory judgment.

a. Must concern case or controversy; requirement that the case must be in “actual controversy”, per Article III

(i) Separation of powers – if judges had authority to “declare the law” without any controversy, they are usurping legislative power

(ii) Efficiency – people would come to court asking for declaratory judgment on every possible legal issue

b. Three cases on declaratory judgment:

(i) American Machine v. DeBothezat
( wanted to exercise termination under a licensing contract for selling AC systems, but ( led ( to believe that if ( terminated ( would sue to enjoin ( from manufacturing ACs.  2d Circuit ruled that ( should be able to receive benefits of declaratory judgment so as to avoid a possible accrual of avoidable damages.  If P had broken the K he would have been acting on his “own views of his rights” and risk an otherwise profitable business in order to present a judiciable “controversy”

(ii) International Longshoremen’s Local 37 v. Boyd
( sought to enjoin ( (director of INS) from enforcing new federal statute which would treat legal aliens returning from work assignment in Alaska as aliens entering U.S. for the first time (thereby making them subject to new, stricter immigration laws).  ( sought declaratory judgment on workers’ rights.  Court found that no case or controversy existed since the statute had not yet been set in motion against the potential (s.  (although, by time case had reached court, the statute had already been used to displace dozens of workers who had established homes in the US)

(iii) Evers v. Dwyer
( was an African American man who tried to sit in the front seat of a bus in Memphis.  Was told to leave the bus or else be arrested – he left.  In seeking declaratory judgment, court ruled that a contingent prosecution (even though it was never accomplished) is enough for the court to find the state statute governing racial segregation on buses unconstitutional.

c. How to explain these different rulings when immediacy of judgment seems equivalent hard to distinguish the cases based on remoteness of harm:

(i) Courts reluctant, because of separation of powers, to be perceived as making a premature judgment on a federal statute.  (This explains why in American Machine the court adjudicated a termination provision in a contract while in Intn’l Longshoremen, they did not want to rule on the federal statute re: immigration).

(ii) Political atmosphere is also an influence.  In Intn’l Longshoremen, political tide against unions (McCarthyism) and in Evers, political tide against segregation.  So, in the former, court was unwilling to make declaratory judgment for the benefit of a union (representing immigrants)  while in Evers, court was willing to make declaratory judgment to benefit racial minorities.  Essentially, this is evidence that courts will take an arbitrary doctrine and bend it to make rulings consistent with political feelings.

C. Enforcement of Judgment [R 69]

1. Equity – if ( disobeys judgment, can be imprisoned or fined conditionally until coerced into compliance.

2. Law – Judgment is not an order to the (; ( must take action to enforce the judgment – often a many-stepped process

a. ( must identify and locate (’s assets – can do so with discovery proceedings governed by 69(a)

b. Remedies for fulfilling writ of execution are governed by state law (like R 64 on attachment/garnishment) for same reasons – so as not to abridge substantive rights in violation of the REA.

(i) Gabovitch v. Lundy
Rule 69(a) does not create a general power to enforce judgments – must comply with state law

c. Writ of Execution will be addressed to district’s federal marshall who will levy on or seize (’s nonexempt property as is necessary to pay the judgment.

d. If Execution is not successful, ( may be brought before court for supplementary proceedings (depending on state law).  Court can order ( to turn over property; if ( does not, ( may then be held in contempt.

e. Until 1948, judgment could only be enforced in state where district court sat (i.e. if you won judgment in PA and ( had assets in NY, you would have to go to NY to file a separate lawsuit.  1948 – 28 U.S.C. 1963, a statute on registration of judgments.  This allows the ( to go the district court in the second state and place a lien on the (’s property there as if the jment had been rendered there.

IX. APPELLATE REVIEW
A. Why have appellate courts?

1. State sponsored dispute resolution, where the alternative would be parties acting on their own

· People’s interest in being able to tell their story to the court is even greater than their desire to win the actual dispute

2. Institutional Uniformity (Norm Articulation)

a. Uniformity of Decision is important:   Interests of justice to assure that similarly situated people are not treated differently; making the notion of fairness more concrete. “People want to be treated like previous people in the same circumstance”
b. Provide people using legal system (litigants, judges, lawyers) w/ idea about what the law actually is! We need to know the law by interpreting statues or by the rule of law
3. Error Correction – Assure JUSTICE.  (A justice system is hardly correct when it allows for errors)

B. Recent trends in appellate review detract from above rationales

1. Appellate courts hearing fewer oral arguments, limiting brief length, adjudicating by judicial order and not publishing opinions

2. Benefits – Efficiency: Courts can hear more appeals when they spend less time on hearing oral arguments and writing opinions

3. Costs

a. Without oral argument, judges may not have the benefit of hearing difficult arguments fully discussed

b. In not writing opinions, judges are not going through critical thought process to explain the reasoning for their ruling

c. Judgment Orders (ruling w/o opinion) defeats purpose of norm articulation b/c litigants and other possible litigants will not understand court’s reasoning

d. Losing litigants feel short-changed when there is no oral arg or published opinion

4. Summary: These developments are troubling.  Practically, trial courts have been given more authority. Federal trial judges have enormous power because App cts are so overburdened

C. Basic Rules of Appeals

1. 28 U.S.C. § 1291

a. Right to Appeal: § 1291 establishes that every litigant has a right to appeal from district court decisions. (only after a final decision!)

b. Final Decision Rule: Appeal must be from a final decision of the district court

(i) Efficiency – don’t want to allow appeals on every possible issue

· Free interlocutory appeal would result in delay and confusion!

(ii) If whole case is played out, it will be easier for the appellate court to fully understand the significance of the issues on appeal

(iii) Piecemeal appeals may interfere with possibilities of settlement

(iv) Appealing every decision along the way in a trial (i.e. motion for Sum Judg denied) (and potential to have each of district judge’s decisions overruled) threatens the autonomy (and the morale necessary for that autonomy) of the trial court system

c. Case law on final decision rule

(i) Dilly v. S.S. Kresge
Court granted (’s motion for summary judgment on issue of summary judgment and set hearing to determine damages.  ( made motion to amend judgment.  Motion denied and ( appealed.  The 4th Circuit, stating that a final decision is one that “ends the litigation on the merits and leaves nothing for the court to do but execute the judgment,” found that b/c the DC still had to determine damages, this was not a final decision.  The court therefore could not hear the appeal.

2. Exceptions to the final decision rule

a. § 1292(a) creates categorical exceptions where interlocutory appeals may be filed

(i) Orders affecting injunctions (to prevent irreversible harms from occurring)

(ii) Orders involving receivers or those directing sale of property
b. § 1292(b) allows interlocutory appeals on a case-by-case basis; 

· provided that district court certifies that criteria under this rule is met; Court of Appeals has the right to grant or refuse the interlocutory appeal

(i) Gillespie v. United States Steel Corp (NO)
( sued ( for death of her husband under both a federal statute and a state statute.  Sought damages for herself and brother and sister.  On (’s motion, DC dismissed claims under the state law and requests for damages for brother and sister.  ( appealed this decision and appellate court, deciding not to consider the question of whether the issue was appealable, agreed with the DC on the merits.  Supreme Court found that deciding whether this case should be appealed depended on weighing two factors:

(a) Inconvenience/costs of piecemeal review

(b) Danger of denying justice by delay

Court found that because all parties agreed that the benefits of the Court’s decision on the merits were worth it.  Court then decided that the issues on appeal were fundamental to the further conduct of the case so it went ahead and gave its opinion – agreed with the DC’s decision.

c. Rule 54(b) allows judge in multi-claim lawsuit to declare that a decision on an issue is a final decision for purposes of that issue.  That issue may therefore be appealed.  Must be certified that there is no just reason for the delay for the final decision

· Instituted for Complex litigation

3. Collateral Order Doctrine - an interpretation of § 1291 which allows interlocutory appeals of decisions in trial court that are “collateral to” (meaning separate from) the core cause of action. – this is a judicial response to the over-breadth of the final decision rule.

· See hypo to better understand COD
a. Established in Cohen v. Beneficial Industrial Loan Corp. 
( made motion seeking to compel ( to pay security (for attorney’s fees).  DC denied motion; ( appealed and appellate court reversed.  Supreme Court, reasoning that when the true “final” decision was handed down it would be too late to review the issue at hand, said that there is a small class of decisions that are “separable from, and collateral to, rights asserted in this action, too important to be denied review and too independent of the cause itself to require that appellate consideration be deferred until the whole case is adjudicated.”

Similar reasoning in granting declaratory jment in light of injunctions…

b. Explained further in Firestone Tire & Rubber Co. v. Risjord (NO)
Court established a three part test for determining whether an issue could be appealed under the Collateral Order Doctrine:

(i) Order that is being appealed must have conclusively determined the disputed question

(ii) Appeal must seek to resolve an important issue completely separate from the merits of the action

(iii) The issue would be effectively unreviewable from a final judgment

c. Hypothetical discussed in class Lauro Lines v. Chasser
Parties have a K that specifies that any lawsuit arising out of their relationship is to be brought in Naples, Italy.  Something goes wrong b/w the parties…P chooses to sue in SDNY. D files Motion to Dismiss (relying on the violation of the forum selection clause) Motion is denied.  D appealed.   Can there be an interlocutory appeal and under what authority? To determine whether issue is appealable, go through all possible authorities for appeal:

(i) §1292(a) does not apply b/c the case does not involve injunctive relief (1), receivers of property (2), or admiralty (3); (see Gillespie)
(ii) §1292(b) – may apply b/c a motion to dismiss could be considered a “controlling question of law” as to which there is substantial ground for difference of opinion” and that immediate appeal may materially advance the ultimate termination of the litigation”  Many courts of appeals would disagree though b/c the ( could just go file the case in Naples (for purposes of this hypo, pretend that 1292(b) doesn’t work)

(iii) Rule 54(b) does not apply b/c that is meant to deal with complex, multi-party  litigation

(iv) Collateral Order Doctrine
(a) Claim of right separate/collateral to cause of action – “completely separate from the merits of the litigation”?  Yes.  Dismissal is substantially different than cause of action.

(b) Does order finally resolve question presented?  Yes.  Dismissal will throw case out of court.

(c) Would decision be effectively reviewable?  No (tenuously) b/c if you force ( to go through with litigation, thereby expending resources, an appellate decision that the dismissal should have been granted wouldn’t be worth squat.

(v) BUT, Supreme Court decided otherwise saying that dismissal should not be reviewed on appeal.  Ultimately, the court said, look at the question to be presented on appeal and evaluate how important it is on appeal.  (The (s may not agree with the Court’s evaluation of this question’s importance, but the court takes a more holistic view – overall, a decision to dismiss was not that important to the larger cause of action.  Said that forum selection clause was not an important enough right in the first place (even though that K privilege may be lost) What would be an important enough of a right is something that may shield a party from the cost of litigation (sovereign immunity, qualified immunity, posting a security) IS a right separate and important enough to grant a collateral order.

4. Stay of Proceedings to Enforce a Judgment Pending Appeal
· Sort of a temporary injunction by the court enjoining the judgment temporarily. 
a. Rule 62(a) provides for an automatic 10-day stay on enforcement of damages judgments

b. R 62(b) provides for stay of enforcement until court reaches a disposition on all post-judgment motions

c. No automatic stay for equity judgment of injunction, but court may use discretion and provide for one – may require ( to provide bond

d. R 62(d) provides that appellant may give bond to obtain stay of damages judgment

e. Long v. Robinson – established a four-pronged test to determine if a stay should be granted when a case is appealed (similar to test used in determining propriety of an injunction)

(i) Appellant’s likelihood of succeeding on the merits of the appeal

(ii) Likelihood that party will suffer irreparable injury if the stay is denied

(iii) Other parties will not be substantially harmed

(iv) Public interest will be served by granting the stay

5. Review by the Supreme Court

a. 28 U.S.C. 1254 provides that review of Supreme Court may be obtained by:

(i) Certification – Court of Appeals asking for instructions on a particular issue.  This practice is very rare. “Certification Questions are not welcome by S.C.”

(ii) Certiorari: will be granted for “compelling reasons” usually a dispute in the circuits.  Requires vote of 4 out of 9 justices. (Quorum to hear is 6)
b. Review of Supreme Court is therefore almost entirely discretionary with little concern for error correction.; unlike the COA which is concerned with error correction. 
c. Review can be granted any time that the Supreme Court wants.  Does not matter whether a final decision has been entered. (i.e., the minute the Appeal is filed in the COA, party can seek S Ct review)
d. S Ct has controlled its own agenda and docket therefore – Burbank says this may be problematic as the justices of late have chosen to maximize their leisure time (Only heard 74 out of 8,000 potential cases)  

X. Selecting a Proper Court: SUBJECT MATTER JURISDICTION [Article 3, §§ 1331, 1332, 1337, 1338, 1343]

A. Establishment of Jurisdiction

1. Judicial Power of the States:

a. States are free to exercise jurisdiction over any issue unless Congress expressly provides that they may not (Congress seldom does so)

(i) Exclusive federal jurisdiction typically limited only to bankruptcy proceedings and actions under federal anti-trust laws

(ii) States MAY handle even the Article III “Cases and Controversies” given to the federal judiciary

b. Most of federal court jurisdiction is therefore concurrent with state courts

· So, P often has a choice of instituting a particular action in a federal or a state court

c. Net result is that states are free to handle a large amount of judicial business – they may choose, however, to place limitations on their own authority.

2. Judicial power of the United States:
a. Supreme Court is only federal court created by Constitution.  Congress given authority to create “inferior” courts – technically, then, Congress did not have to create the federal court system.

b. Outer boundaries of federal jurisdiction are set by Article 3 of the Constitution, specifically § 2, ¶ 1, which provides for jurisdiction over “cases” and “controversies”

c. Hypotheticals on constitutional grant of federal jurisdiction:

(i) Does the Supreme Court have original jurisdiction in a case brought by New York against a citizen of New York.  ¶ 2 suggests that the Court should have jurisdiction in cases where a state is a party, BUT ¶ 1 does not enumerate the specific scenario described here ( no original jurisdiction

(ii) Does the Supreme Court have original jurisdiction in a case brought by a citizen of Virginia against the state of New York?  Yes, under the constitution, but this result was negated by the 11th Amendment which said that judicial power of U.S. should not be extended to lawsuit initiated against a state by a resident of another state.  (Early American jurisprudence found it shocking that a citizen could bring a state into court under the Constitution – but, a state can bring a citizen into federal court)

(iii) WHY? 1) efficiency is important; and limits the Fed cts proper role in relation to the legisl and state cts. 

d. Because Constitution sets only the outer limits of federal jurisdiction, first look to statutory authority for jurisdiction.

B. Federal Question Jurisdiction - § 1331
The enabling statute for federal question jurisdiction, 28 U.S.C. § 1331, provides that the district courts have subject-matter jurisdiction in all civil actions arising under the Constitution, laws, or treaties of the United States. As mentioned before, this jurisdiction is ordinarily not exclusive; states too can hear claims based on federal law.
1.  Specifically states: “The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States.” (Like Art. III, §2)

2. “Arising Under” has been interpreted narrowly; not just applying to a federal interest but a “federal law”  -- Congress did not intend to give Fed cts all cases having a mere federal ingredient.

3. Limits of Federal Questions:  Louisville & Nashville Railroad Co. v. Mottley
(s had settlement with (s which provided them with free passes for riding their railroad.  (s ceased honoring the settlement and (s sued in federal court for specific performance alleging that (s were acting pursuant to Interstate Commerce Act which prohibited giving free railroad passes.  The court granted ( relief. D appealed directly to S.C. (this was possible in 1908).  ISSUES:  Did the statute apply retroactively to the Mottley’s.  If so, is it consistent w/ the Due Process clause of the 5th amendment?  Both of these were Federal Questions.

Supreme Court ruled that the court should not have even considered the case because it did not have jurisdiction.  It was the S.C. themselves that brought the Subject Matter Jurisdiction. 

Well-Pleaded Complaint Rule means that the federal question (for purposes of jurisdiction) MUST be set out in the complaint.  ( cannot select a forum solely because it expects that ( will raise a federal issue.  [Therefore, this was limited specifically by the statute, not by the full range of authority under Article III “cases and controversies” ] NOTE: Neither party challenged SMJ here; rather the ct itself challenged it under 12(h)(3) – “SMJ can be raised at any time in Federal ct” ct has the responsibility to challenge it here, if neither party challenges it. ; this provides certainty to P’s, if plead a Fed Question well, will get into fed ct. 


4. Declaratory judgment of federal question – even if ( brought a declaratory judgment action to define its rights under the Interstate Commerce Act, federal courts could not exercise jurisdiction.  § 2201 (Declaratory Judgment Act) does not allow for expansion [or contraction] of court’s subject matter jurisdiction – so, must look at how lawsuit would be brought (Burbank: “consider the coercive case”), which goes back to starting point where Mottley would have to sue ( for specific performance. 

5. Mottley II.  (s brought the case in state court and ultimately it was brought to the U.S. Supreme Court where the Court overturned it again, but, this time, on the merits.  Why did the Supreme Court have jurisdiction?  See § 1252 where the U.S. Supreme Court is given authority to hear case calling any federal statute into question irrespective of who first brought the federal statute into the case.

Federal Claim Invalid on the Merits: Bell v. Hood – under §1331 don’t need a winning claim – a meritorious claim – in order to come within federal question jurisdiction.  Just have to have a colorable claim, a plausible though ult losing claim will suffice. 
(s brought suit against (s, FBI agents:  claimed (1) trespass (state claim) and (2) violation of right to be free from unreasonable search and seizures under the 4th and 5th Amendments.  DC dismissed the action for lack of subject matter jurisdiction on its own, even though (s moved suggesting that the complaint concerned a state cause of action and that the claim under the 4th/5th Amendments was not valid b/c the constitution did not provide damages for violations of rights guaranteed under these amendments. 

Supreme Court held that because the (’s claim was clearly based on federal law (4th and 5th Amendments), it qualified for federal question jurisdiction even though it may be invalid on the merits.  In other words, the case withstands a motion under Rule 12(b)(1).  Whether it withstands a 12(b)(6) motion for failure to state a claim upon which relief can be granted is an entirely different issue which may only be considered after the jurisdictional question.

General Rule:  If ( asserts a claim purporting to recover under federal law, it should not be thrown out of court unless two exceptions are met:

(1) Claim is clearly immaterial and made solely for the purpose of obtaining jurisdiction – (dressing up a state claim as a federal claim) 

(2) Claim is wholly insubstantial and frivolous

· Note: In other matters of the law (Anti-trust litigation) under Bell v. Hood; federal judges have more power as against a jury when the issue is construed as SM J rather than on the merits; this is a BIG factor that may drive fed cts to view questions as jurisdictional, rather than on the merits because the judge will have fact-finding ability. (as SM J is a matter of law)
Dissent assumes there is not a constitutional violation and thus states that the issue here is on state tort law. 

· Dissent seems to say that jurisdictional question is one on the merits 12(b)(6); 

Dissent says that the only effect of concluding that this is w/in S-M J; that once decide on merits of the federal claim that they will have decide state claims as well. 

-
If state trespass claims could have been raised in federal suit, then they will be foreclosed under res judicata, if try to then bring the claim in state court. ; so it matters A LOT whether the dismissal is 12(b)(6) or not, whether it has preclusive effect. 

REMEMBER (preclusive effect) : If 12(b)(6); failure to state a claim Here; if treated as non-jurisdiction (on the merits) there will be no further duplicative litigation in state court; as the adjudication is won on the merits.  And claim preclusion bars other similar claims brought. [P “could have” brought the claim in state court] 

If  12(b)(1); treated as jurisdictional matter under– lack of jurisdiction over the subject matter, there will be litigation in state ct over  the remaining state claim…; jment on the state law claims, would have been VOID and P would have been able bring that and other state claims in state court.
Clarify this…

C. Diversity of Citizenship Jurisdiction - § 1332 – power must be found in both § 1332 and Art III; §1332 implements only a portion of Art III’s power. 

1. Requirements

a. Matter in controversy $75,000 (means greater than or equal to $75,001)

b. Litigation is between

(i) Citizens of different states

(ii) Citizens of a state and citizens/subjects of a foreign state

(iii) Citizens of different states and in which citizens or subjects of a foreign state are additional parties

(iv) A foreign state as ( and citizens of a state or different state

c. Citizenship is contemplated at commencement of litigation (i.e. doesn’t matter if one of the parties moves into same state as the other party once the litigation has begun).

d. Envisions complete (strict diversity) where no P can be a citizen of the same state as any original D [diversity on both sides of the “v.”] – exception statutory impleader, where only minimum diversity required (Check this?!)
2. Baker v. Keck – domicile regime to determine citizenship
(, sympathetic to United Mine Workers, sued members of the Progressive Mine Workers for knocking his arm off.  ( alleged that he was a citizen of Oklahoma and that (s were citizens of Illinois for purposes of diversity jurisdiction.

Although it was fairly clear that ( had moved to OK for purposes of establishing diversity (in order to avoid potential prejudice of union sympathizers in IL courts), the court found that he was a citizen of Oklahoma by using the domicile test.

a. Domicile test for establishing citizenship: Presence + intention to stay in the state (or absence of intention to leave).  Intention is referred from words and actions such as establishing a residence, registering to vote, participating in community activities.  Essentially serves a headquarters function – establishes one place of significance to person’s life.

b. (Must also have citizenship as a legal status.)
c. Problems with using “domicile” as test: Courts have not given it a very flexible definition – multiple domiciles are not permitted.  Raises an important point discussed by Burbank’s idol, Walter Wheeler Cooke (early legal realist): legal terms do not mean the same thing in all concepts.

3. Atypical citizens

a. Citizen for diversity purposes, must be:

(i) U.S. citizen OR

(ii) Legal resident alien

b. Refugees are not citizens of state nor foreign state

c. Undocumented aliens are considered citizens of a foreign state

d. Therefore A(NY) sues B (Cuban refugee domiciled in FL with status of a stateless and undocumented alien) – no SMJ, B needs citizenship of US or permanent resident alien) 

e. BUT, A(NY) sues B(Cuban citizen domiciled in FLA status as undocumented alien) SMJ here B is a citizen of Cuba. 

4. Domicile of Students/Wives

a. Students – Unemancipated minor normally has the same domicile as the parent, but a student who is not a minor may have choice over domicile – has important implications (voting rights, state income tax liability, automobile registration, insurance premiums)

b. Wives – Under old school common law, wives were assigned domicile of their husbands.  This has, for the most part has disappeared, and a wife is lucky enough to be able to have her very own domicile (when hubby and wife don’t live together)

5. Domicile of Corporations (Jud. Construction; nothing in Const. about diversity of Corps)

a. §1332(c)(1) dictates that domicile will be determined by either state of incorporation or principal place of business. Naturally, the more states of which a corp. is a citizen, the less likely diversity jurisdiction exists.

(Prior to 1958, however, state of incorporation was the only determinative factor)

b. As for foreign corporations, the tide is shifting toward deeming them a citizen of the country or incorporation and also of the state/country of principal place of business

c. Determining Principal Place of Business: Courts tend to give more weight to day-to-day activities rather than “nerve centers.”

(i) Kelly v. U.S. Steel: Nerve center of (’s business was in New York, but day-to-day activities were conducted in PA.  Court ruled that ( was a citizen of PA

(ii) Egan v. American Airlines: Day-to-day activities were dispersed throughout several states; in that case, the court looked to the (’s “nerve center,” which was New York.

(iii) Three different approaches to determine where the corporation has its principal place of business.
1. Total Activities Test (Burbank: Best of the tests)

2. Nerve Center Test

3. Corporate Activity Test
6. Unincorporated Associations (i.e. partnerships, trade associations and labor unions) – must look at as group of individuals – association is therefore deemed a citizen of each every state/country in which one of its members is actually a citizen

7. Costs of Diversity Jurisdiction

a. ALI has proposed drastic restrictions on the scope of diversity jurisdiction (recommended that ( not have right to bring any diversity action in his home state)

b. Others have called for complete elimination of diversity jurisdiction

c. Congress has only limited diversity by raising amount in controversy (from $50,000 in to $75,000 in 1996)

d. Criticism that there is no longer a real geographic bias and that Fed Cts are so overwhelmed that they should not have to deal with diversity cases. 

D. Removal Jurisdiction of the Federal Courts [§ 1441]

1. ( (but not () can remove to federal court only if there is original jurisdiction (based on either a federal question or diversity of citizenship)

2. Case is removed to the district court for the district in which the state court sits

3. Rationale: Don’t want to give ( sole choice of forum and potential uneven advantage

4. Hypothetical on Removal:
a. Citizen of NY sues citizen of PA in PA state court.  Can ( remove?  NO, b/c § 1441(b) says that, if sole basis is diversity, party cannot remove if a citizen of state in which action is brought. “only if none of the parties in interest properly joined and served as D’s is a citizen of the State in which the action is brought.” – there is no concern about the bias of out-of stater’s because the suit was brought in D’s home state. 

5. Exceptions to Removal – both FELA (for railroad workers) and Jones Act (for seamen) provide that when ( who sues employer in state court the ( employer may not removed to federal court.

6. Process of Removal §§ 1446-1450

a. ( files in district court a notice of removal

b. ( then gives ( and state court notification of the filing

c. Removal is complete unless district court should remand the case to state court

7. Removal Hypo with Counterclaims:

A from MA.  B from NY.  A sues B w/ a state claim for $1,000 in CT state court.  B counterclaims for $85,000

a. Can A remove?

NO.  For purposes of § 1441, A (although subject of a counterclaim) is not a (. So, even though there is diversity, “a plaintiff is a plaintiff, is a plaintiff”

b. Can B remove?

NO.  Would not be any original diversity jurisdiction (b/c of amount in controversy).

c. When counterclaim is under 13(a) compulsory – courts are split on proper handling.

(i) Some would look at amount in controversy holistically

(ii) Others would view amount in controversy defined solely by A’s claim

(iii) NOTE, clearly, if B had sued A originally, A would be entitled to remove. 

(iv) We don’t care if B is deprived access to fed ct b/c the counterclaim is permissive R. 13(b)  and B could bring a separate action. 

(v) If B’s claim were compulsory and there IS a factual relationship b/w B’s claim and A’s, then A can race to state ct, get a quick adjudication in state ct and  preclude B from recovering. 

d. A (incorp in DE; ppb NY) vs. B (NY corp; ppb Mass) sues on basis of Fed statute in Mass State Ct.; can D remove?  Removable by 1441(a)/and 1441(b) does not limit in cases of federal questions. (Fed trademark statute) if no federal law claim, then No removal (both citizens in NY)

e. Can D remove a case like Mottley to federal ct? No, because it could not have been brought in Fed Ct in the 1st place. 

8. Limitations for diversity cases: 

a. Amount in claim – P cannot remove if D counterclaims for more than $75K (potential unfairness if P’s claim was for less than $75K)

b. If D sued in own state ct then D cannot remove (home court advantage already) 

c. Strict Diversity (see above) 

E. Choice of Forum - (’s need to consider four factors in choosing a court for their action

1. Expected bias against the litigant

2. Logistical and practical concerns (distance from courthouse)

3. Perceived disparity in quality between federal/state judges/juries

4. Different procedures offered by federal/state court systems

F. Collateral Attack  (succeed only if the prior judgment contains certain, very serious errors)

1. Definition – If ( brings suit on judgment in another state and ( attacks the prior judgment to prevent its use.

2. If ( can establish in collateral attack that court in prior judgment did not have competency, the second court will likely refuse to enforce that judgment.

3. However, if the ( had raised the question of competency in the prior action, res judicata principles will prevent the ( from raising it in a collateral attack.

4. Collateral attack will only succeed where prior jment contains very serious errors. 

G. How to address Lack of SMJ under the Rules

1.Rule 12b1 – parties may make motions at any time to dismiss the action. 

a. applies to supp jurisdiction as well

2.Rule 12h3 – requires judge to dismiss whenever she feels there is not SMJ (Mottley)
a. Applies to supp jurisd as well

3.Parties may not confer SMJ by consent or collusion §1359

4.No waiver of SMJ requirement

5.Collateral Attack for SMJ

a. Almost never available if attacked during suit 1 via 12b1

b. Will likely succeed only if prior jment contains serious errors. 

H. Supreme Court Review of State Actions - § 1257

Regardless of whether federal court had original jurisdiction, the Supreme Court may hear a case brought in state courts if:

1. Final judgment from state’s court of last resort (same rationale as used in appellate procedure – i.e. efficiency, morale of state court judges)

2. Judgment calls federal statute, treaty, constitution into question

XI. SUPPLEMENTAL JURISDICTION
A. Supplemental Jurisdiction Defined
1. Pendent Jurisdiction – When ( brings claims arising under federal law, court may also consider the (’s other claims, even those brought under state law 

· Hurn v. Oursler- “Single Cause of action test,”  if federal claim and state claim arose under the same cause of action, then court was allowed to hear the actions, even if the federal claim lost on merits.

· Codified by Congress in ’48 as 1338(b) [state claim when joined w/ a substantial and related federal claim]

· United v. Gibbs

2. Ancillary – [joinder claims] Court may assert jurisdiction over claims made by other parties (usually brought in through joinder) even though those claims may not have been sufficient for federal jurisdiction on their own.

3. Line between pendent and ancillary is rather blurry – typically referred to under “supplemental jurisdiction,” especially since §1367 was enacted

4. This is needed to allow complex litigation  in federal cts. 

B. Pendent Jurisdiction Cases: 

United Mine Workers v. Gibbs
( brought claim for damages suffered because of union boycotts – brought claim under federal statute and a state claim under similar state common law.

The Supreme Court ruled that federal courts could adjudicate the state claim (that, on its own, would not be subject to federal jurisdiction) if the two claims “derived from a common nucleus of operative fact.”; justification lies in making one “constitutional case” giving power under Article III.

In addition to the “nucleus,” analysis, the court suggested that courts considering exercising jurisdiction over state claims should use discretion in considering judicial economy, convenience and fairness to litigants (i.e. the state issue should not be the predominating claim).  Additionally, there must be no statutory provision prohibiting the exercise of pendant jurisdiction.

The “common nucleus of operative facts test” was a test of power that Fed Cts could exert discretionary (remember, as under Bell v. Hood the fed question cannot be frivolous either) 

· Later Aldinger test: not only does it need to pass constitutional must but ASK: IS there anything in the Fed statute that shoes congress intended to prevent pendent or ancilliary jurisdiction; If no, then pendent jurisdiction is OK if also passes Gibbs Test] 

· Note, if federal claim dismissed, then Fed ct can use its discretion to still hear state claims or to send it down to state ct.  

The power of pendent jurisdiction is discretional. The court must consider convenience, and fairness to the litigants. If it appears from the pleadings that state law dominates, then the case should be dismissed without prejudice for lack of jurisdiction, so that it can be brought in the state courts as a matter of deference to the judicial power of the states. 
However, if, as in the present case, the scope of the state claim implicates the doctrine of federal preemption, i.e. the state and federal claims implicate trigger overlapping state and federal remedies, pendent jurisdiction should be exercised. That is not to say that the relationship of the state and federal claims "creates" pendent jurisdiction, only that it is within the discretion of the court to consider this factor in exercising pendent jurisdiction. The judge also has the power to separate the state and the federal claims under Rule 42(b). The question of power to hear the case is based on the pleadings. However, the issue of whether pendent jurisdiction has been properly assumed always remains open [like 12(b)(1)/12(h)(1)]throughout the litigation.  

If a federal claim is ever dismissed from federal court for lack of SMJ [12(b)(1)], then there is NO DISCRETION for the federal court to hear the remaining state claims! State claims should be dismissed and tried in a state court.

C. Ancillary Jurisdiction Cases
1. Example of Ancillary Jurisdiction (from Emmanuels):

P, CT, brings suit on diversity against D1 and D1, both NY.  D1 makes cross claim against D2 for injuries sustained b/c of D2.  D1 and D2 don’t have diversity, but ancillary jurisdiction will allow claim to be heard in the same lawsuit.  (Ancillary jurisdiction would still be allowed if D1’s claim did not satisfy the amount in controversy requirements)

2. Revere Copper and Brass Inc. v. Aetna Casualty 

P (MD) sues D (CT) in federal ct alleging that Fuller (D’s principal had failed to make good on K) D1 impleaded D2 (Fuller also of MD- so not diversity between him and P) under R 14a alleging that D2 had agreed to fully indemnify D1.

Does 3rd party D, brought into the suit by D have a right to counterclaim against P? (D2’s claim is OK in federal ct as under Rule 14) because there was a logical relationship b/w D2 and P v. D1 because counterclaim under R 14 has to arise under the same transaction and occurrence.  

There was a logical relationship between D2 and P allowing D2 despite lack of diversity to counterclaim in federal ct as it arose out of the same aggregate of operative facts in that it activated additional legal rights in D2.  – relates to 24(a); intervention would also be allowed under ancillary jurisdiction.  NOTE: 13(a) Compulsory counterclaim would be permitted as it arises under the same T/O; 13(g) Crossclaims also arise under same T/O; but 13(b); permissive counterclaim would require an independent ground for fed jurisdiction b/c it need not arise out of the same T/O

3rd party D (Fuller) was brought in involuntarily by D1 (Aetna) and therefore must be allowed to counterclaim against P  (this affords complete relief to parties who are involuntarily brought into federal ct.)

3. Ancillary Jurisdiction not allowed for (s: Owen Equipment & Erection Co. v. Kroger
(, IA, sued ( corporation, NE, for her husband’s fatal injuries.  ( impleaded another ( which was an IA corporation.  ( amended complaint to include second (.  

Supreme Court found that (’s claim against the second ( was a way of skirting the diversity requirement.  If the court allowed for ancillary jurisdiction in this case, (s could sue diverse (s and simply wait until non-diverse (s are brought into the suit.  For this reason, the court refused to grant ancillary jurisdiction over (’s second claim. Ct concerned about ex-ante behavior in other cases in the future – purposely only suing diverse D to get into fed ct, having them implead and then amending complaint against non-diverse D.  – HELD: No ancillary jurisdiction over D2 here.

 Ct looked at § 1332 and says that there must be complete diversity and that Kroger’s claim could not pass muster under strict interpretation of §1332.  (This reminds us of Gibbs [power under Art III] + Aldinger tests [also must look as to jurisdictional statute to see whether there is power.] 

Ct says that P had choice of forum and could have chosen originally to sue both D’s in state court.  So, the Revere holding would have survived Kroger  as D2 (Fuller) did not have choice of forum b/w state or fed ct as P, in Kroger originally did…(i.e. the fed ct heard the counterclaim of D2 despite no diversity b/c it passed both the Gibbs and Aldinger tests.) 

Dissent Reasoning:    Congress did not intend to define the jurisdiction of the federal courts so inflexibly that they are unable to effectively resolve an entire, logically entwined lawsuit. Here, the complete diversity requirement should bend to the doctrine of preventing duplication of lawsuits. The facts were already before court. Thus, for the sake of efficiency, the court should have resolved the state case as well.

D. Limits (temporary) on Ancillary Jurisdiction – No Pendant Party Jurisdiction

Finley v. United States
( brings federal claim against (1 (airport crash) .  Then ( attempts to bring (2 and (3 into action based on state claims.  There is no diversity between (, (2 and (3.

Scalia got a hold of this and ruled that the court could not exercise pendent party jurisdiction ((3? and (2 were pendent parties b/c they were brought in on state claims) w/o guidance from the legislature.  Because the legislature had not spoken on this issue, the court refused to exercise pendent jurisdiction, forcing the ( to bring two separate lawsuits which both grew out of the same transaction.  (Important Note: ( could not, under any circumstances, have brought her federal claim in state court.  This is because the claim was based on the Federal Tort Claims Act which required claims in federal court.  So, ( would definitely have been compelled to bring two separate actions.)

Ct held that you must find (statutory?) authority [and there was none at the time??] for supp jurisdiction….this caused a tremendous ruckus because of inefficiency of result (2 suits at once) …So, this gave Congress the opportunity to legislate and overrule Finely: Unless there is a statute that precludes supp jurisdiction, the general idea is that pendent party jurisdiction is OK. 

E.
Finley overturned: 28 U.S.C. 1367 codifies “Supplemental Jurisdiction”
1. Congress responded rapidly to the Court’s decision in Finley and codified what had essentially been understood to be a court’s power to adjudicate supplemental claims

a. 1367(a): Broad grant of power to exercise supplemental jurisdiction:  “the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the United States Constitution (grants power to the limits of Art III) .  Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties.” (Specifically overturns Finley)

b. 1367[ carves out from this statutory grant of power certain exceptions: ] 1367(b) places limits on (a) by forbidding jurisdiction over claims by (s made under Rules 14, 19, 20 or 24 . . . when exercising supplemental jurisdiction over such claims would be inconsistent with the jurisdictional requirements of § 1332.  (Burbank:  This is an attempt, albeit an imperfect one, to codify the Court’s desire in Kroger to prevent (s from performing an end around diversity requirements)

· Only applies in cases raising questions about supplemental jurisdiction for diversisty cases.

c. 1367(c) codifies cases where D/C can decline supplemental jurisdiction: a) raises a novel or complex issue of state law; b) state claim subst predominates over the claim or claims which the D/C has original jurisd; c) D/C has dismissed all claims over which it has original jurisd; or d) exceptional circs. ; and it requires the D/C to make case by case analysis; (as requested in Kroger dissent)

Under 1367(a) Revere there is power because requirement under 14a that D2’s claim arise under same T/O under D1; this is identical test under 1367(a) as it refers to Art III power.

For Revere power is not specifically withdrawn by 1367b as people in D2’s position do not have same freedom to choose forum as P’s do – therefore the 1367(b) carve out applies only to Plaintiff’s who bring in other parties. 

2. The INFAMOUS Question No. 13, p. 437.  An exercise in statutory interpretation.

Question: “P of State A sues D of State B in a federal district court on a $101,000 claim for which diversity of citizenship is the only basis of jurisdiction.  D impleads T of State A. When T asserts a nonfederal claim against P under the sixth sentence of Rule 14(a), which prompts a nonfederal counterclaim by P against T under Rule 13(a).  Is supplemental jurisdiction authorized for this counterclaim?



(ok)

P(A) 



D(B)



(OK b/c D, even though ( under Rule 14 is not considered a ( under § 1367)







T(A) 

T’s Rule 14 claim makes T ( under R 14, but for purposes of § 1367, not a (
P’s counterclaim against T is problematic though.  P and T do not have diversity and T was joined under Rule 14.  The express language of 1367(b) would suggest that P should not be able to make the claim against T.  

BUT, P did not bring T in.  P is simply making a counterclaim against T.  This is not the kind of attempt to evade diversity requirements envisioned by the Kroger court.  Last section of 1367(b) attempts to focus court’s attention on Kroger: “when exercising supplemental jurisdiction over such claims would be inconsistent with the jurisdictional requirements of § 1332.”  Burbank suggests that we should only read 1367(b) narrowly when we are trying to prevent the P from evading diversity.  Whether permitting supp jurisdiction is inconsistent with 1332 (diversity) only should be read in light of Kroger concerns…there was no intention here on P’s part to evade diversity here. 

NOTE: P (A) v. D (A) original jurisdiction suit – D1 brings in D2 (A) – is there supplemental jurisdiction? There is no concern over 1367(b) if the original claim was heard by original/exclusive jurisdiction (a federal question)  -- because 1367(b) concerns only cases (P v D1) that reach federal court under 1332 (diversity) Remember, still need to do Gibbs  test, though – is P’s claim against D2 part of the same case or controversy”…if yes, then supp jurisd is OK. 

Ortiz Case:  p 883:

Not clear that impleader in the case of indemnity would be met by aggregate core of operative facts case; But here, because there was original SMJ on a federal question 1367(b) not apply  therefore, only need to answer Gibbs questions (“case or controversy”). 

3. Discretion in declining to exercise supplemental jurisdiction:

a. § 1367(c) provides four provisions where a court may decline to exercise supp juris:

(i) Claim raises a novel or complex issue of state law

(ii) Claim substantially predominates over the claim or claims over which the district court has original jurisdiction

(iii) The district court has dismissed all claims over which it has original jurisdiciton

(iv) In exceptional circumstances, there are other compelling reasons for declining jurisdiction

b. Executive Software: explained that (c)(1) – (3) were codifying the Gibbs doctrine.  – economy, convenience, fairness and comity (after the agg core of operative facts analysis) (c)(4) is a “catchall” which should only be used in exceptional circumstances.  The DC in this case had declined jurisdiction without thorough explanation.  The Court of Appeals granted mandamus and said that (c)(4) should be the exception rather than the rule; further, it required a court to explain why it was declining to exercise supplemental jurisdiction.

c. Rose v. Giamati The ct refised to remand to state ct because it determined that Rose did not have an actual suit against MLB or Comissioner [Rose, sued G in state ct; G removed, tried to join these other parties so as to destroy complete diversity needed for removal into federal ct.]  HELD: Removal by D to federal ct was proper b/c neither of other 2 D’s were important to the case, they were just nominal parties with no actual interest in the result and no control over the subject matter of the litigation.

E. Jurisdictional Amount – 

JURISDICITIONAL AMOUNT (P. 441) 

In all diversity cases, the amount in controversy must exceed $75K.  However, a party seeking to invoke diversity does not have to prove that the amount exceeds $75K – he just needs to show that there is some possibility that that much is in question. 

Legal Certainty Rule – P needs to be able to show a legal possibility that the judg. could exceed $75K
The basic rule is that the amount claimed by P is controlling.  It must appear to a legal certainty that the P’s claim is really for less than the jurisdictional amount to justify dismissal.  The inability of P to recover an amount adequate to give the court jurisdiction does not show bad faith or oust jurisdiction. 

Therefore St Paul is still OK, $ amt is measured at the time its brought to court, in order to prove to a legal certainty…  Overall, an easy test for P’s to overcome!

How is test ever met?

P sues D in fed ct (diversity of citizenship) P seeks $70K in actual damages and $100K in putative damages; however, in state court not allowed to use putative damages (not permissible as a matter of law in state ct.)  -- therefore the amount in damages under  § 1332 is NOT met here…

This is a case where the courts can say to a legal certainty that the amount in question is not met

But if, from the pleadings, it is obvious that the P cannot recover the amount claimed, or that the P never was entitled to recover that amount and that his claim was therefore colorable for the purpose of conferring jurisdiction, the suit will be dismissed.  However, events that reduce the recoverable amount below the statutory limit after the institution of the suit do NOT oust jurisdiction. 

Even in personal injury claims, the amount claimed by P is controlling except in flagrant circs.

Cases:

St. Paul Mercury Indemnity Co. v. Red Cab Co. 

P sued D for failure to pay worker’s comp claims as required by its insurance contract.  D removed to D/C on the basis of diversity; P then filed an amended complaint for $4K, but the amount recovered was less.

Held, for P: This suit was instituted in state court initially in excess of the limit.  The amended complaint then itemized recovery claims in greater detail which revealed that the amount due was lower.  But this is not inconsistent with making a good faith claim for over $3K when the suit was initially brought.

· The sum claimed by the P controls if the claim is apparently made in good faith

· It must appear to a legal certainty that the claim is really less than the jurisdictional amount to justify dismissal. 

· Events occurring subsequent to the institution of suit which reduce the amount recoverable below the limit do not oust jurisdiction

· If from the face of the pleadings, it is apparent to a legal certainty that P cannot recover amount claimed, then suit will be dismissed.

Nelson v. Keefer (applies Legal certainty; St. Paul test with much more rigor than normal personal injury actions…[Judgment amount must meet a substantial possibility, not just a reasonable possibility] is this approach desirable/workable?)

 P claims injuries where most serious claim was a medical bill of ~$600 and property damages of ~$700.  

Held: P’s claims do not meet jurisdictional minimum, dismissed by D/Ct at pre-trial stage because appeared to a legal certainty that it was less than the jurisdictional amount. The court determined that the P had had enough pretrial time to justify the claim and failed to do so. This is in line with Congress' intent to limit diversity jurisdiction.  Court can determine the ceiling, “upper limit” for which damages will be awarded prior to the trail! – must look to see if this ceiling bears a reasonable relation to the jurisdictional minimum.

 -
Note:  Rule 11 sanctions might have an impact for frivolous assertions of jurisdictional amount.

Burbank: D/C probably not going to condone a level of scrutiny here presented…

Q19, from perspective of P amount of controversy does exceed, but from perspective of D does not – how approach,. 1 approach look from perspective of party who is seeking access to federal ct.  Typically happening in situations where P is seeking non-$ relief, an injunction…

What if from P’s perspective that the value of having the problem abated is less than $75K while from D’s perspective it it would cost MORE than $75K to have it abated. 

Most cts will permit the case to remain in federal court looking at the value as to both parties (So that D cannot  remove to federal ct once P’s action is in state court.)

Aggregation

a. Requirements

(1) A case in which a single P seeks to aggregate 2 or more claims against a single D, even if they are wholly unrelated claims

· (a) Example: P v. D on two unrelated claims. The amount in controversy is calculated by aggregating both claims because they are made by the same P against the same D.

· (b) Example: P v. D1 and v. D2. P sues D1 for 25K and D2 for 40K. There is no aggregation because there are two different defendants.

(2) A case in which two or more P's unite to enforce a single title or right in which they have a common and undivided interest.

For purpose of determining class actions in diversity of citizenship look only at the class of the main representative

For purpose of determining class actions in diversity of citizenship: 

Cases:  Supreme Court decided these two together.

Snyder v. Harris-  Response to perceived docket pressures!

Class action where the aggregate claim was for $1.2M though P’s individual claims waere for ~$8700.


D/C refused to allow aggregation

Gas Service Co. v Coburn

P brought class action against Gas Co, his claim was $7.81; total for class was above jurisd requirement of $10K; 

D/C permitted aggregation relying on 1966 Amendments to R 23. 

SC Held: No aggregation of claims in class-actions where no single P has a claim that exceeds the jurisdictional minimum!

In a class action every P must have a claim exceeding the jurisdictional amount. The federal courts have an interest in keeping small class action claims based on state law out of federal court. All claims were individually below the jurisdictional amount. Thus all could be litigated together in state court.
There is reference in the cts opinion here that treating the amount in controversy as if this weren’t a class action as if they were just joined together is inimical to the point of class action; if they want to bring it, they can bring it in state court. 

Dissent:  Rule 23 makes class actions as if there were just one claim, in a single proceeding, sot the “matter in controversy” is the total, combined, aggregated claim of the whole class. Sapping power of CA
Abbott Laboratories

Class action suit where each named P’s claim exceed the jurisdictional amount, but absentee class members claims did not.  Brought in LA state ct; removed by D’s.  P gets order to remand – COA vacates.  HELD: under § 1367; Ct can exercise supp jurisdiction over members of a class although they did not meet the minimum $ requirements as did the class representatives.  So long as under “same case and controversy” under 1367(b) the language does not prevent Rule 23. 

NOTE: (confusing as hell) – There is another way to get around this and prevent say that each member of the class has to have claim in excess of $75K and keep them out of federal ct…Prof Phander U PA Law Review Article; this is not a problem of 1367(b) because aggregation is not a problem of supplemental jurisdiction , but rather, a problem of original jurisdiction

Zahn v. International Paper Co. 

In a class action every P must have a claim exceeding the jurisdictional amount, even absentee members – in this case, unlike Synder, some of the members’ claims did exceed the amount.  Those with claims less than the amt were dismissed to State ct. 

Sometimes said that this case is worse than Synder because it will result in parallel and duplicative litigation in both fed and state ct – [But, Burbank says maybe not as it may not be economically rational for them to bring this case as individuals [??])

2005 Cases- The overruling of Zahn and implementation of Supplemental Jurisdiction

Exxon Mobil Corp v. Allapattah Services, Inc

District Court and Court of Appeals applied Supplemental Jurisdiction over the claims of ALL class members in a R23 class action suit, even though some members of the class did not reach the jurisdictional amount

Ortega v. Star-Kist Foods, Inc

District Court and Court of Appeals rejected the application of Supplemental Jurisdiction over the claims of family members, whose claims did not reach the jurisdictional amount.

SUPREME COURT: Decided both cases at same time
Issue:  Whether a diversity case in which the claims of SOME plaintiffs satisfy the amount-in-controversy requirement, but the claims of other plaintiffs do not, presents a “civil action of which the district courts have original jurisdiction”

Holding:  YES!

· The threshold requirement of § 1367(a) is satisfied in such cases where some, but not all, of the plaintiffs in a diversity action allege a sufficient amount in controversy!

· “Indivisibility Theory” (either all claims in the complaint must stand or fall as a single, indivisible civil action) is inconsistent with the whole notion of supplemental jurisdiction

· “Contamination Theory”- The inclusion of a claim or party falling outside the district court’s original jurisdiction somehow contaminates every other claim in the complaint

· Doesn’t make sense because unlike the complete diversity requirement (where the presence of a single nondiverse party may eliminate the fear of bias), the presence of a cliam that falls short of the minimum amount in controversy does nothing to reduce the importance of the claims that do meet the requirement! 

· The goal is to make sure there is enough $$ in stake to warrant federal-court attention!

· Dissent:  Claims that the court does not have original jurisdiction to begin with.

Problem 21; p 453: 

P1 (A) v. D (B) > $75K – this is OK

P1(A) +P2 (B) v. D(B) > $75K (this is NOT ok, Stromberg case??) 

P1(A) + <joined> P2 (B) v. D (B) > $75K (NOT OK; Prof Phander Article) 

Citizenship should be treated as a problem of original jurisdiction; not supplemental

Burbank wants to amend Rule 1367 to leave out reference to other particular federal rules (§1332) [he says 1367(b) is a mess]

Problem 23; P sues D in court of State A for $4K.  D counterclaims for $101K.  D removes to federal ct under §1441.  P moves to remand  -- what decision – should it matter whether D’s counterclaim arises out of same transaction or occurrence? (compulsory or not)?

Response: Cts are split as to whether to permit removal under a compulsory counterclaim (permissive, not allowed to remove).  With compulsory, it may be better to let them remove because, otherwise, D would be deprived of choice of forum/access to fed ct in this situation.  With permissive, D could just bring another suit in a different forum.   Also – there is less concern for the validity of the jurisd amount of a P’s claim if a case is removed to federal ct by the D. 

DIVERSITY CITIZENSHIP

Kramer v. Caribbean Mills, Inc.  (Assigning to make Federal Jurisdiction…a No No)
P sued D to recover $165K owed on a corporate stock sales contract.  P, however, had no interest in the award, since it made an assignment with a Panamanian corporation with the sole purpose to make diversity jurisdiction available.  After the suit, P was to give 95% of the award to the Panamanian corporation and keep $1 for consideration.

· Court held that this was an “improperly or collusively” assignment withing the meaning of § 1359 and it was the very “manufacture of Federal jurisdiction” that Congress intended to prevent by enacting § 1359.

· If this was allowed, a vast quantity of ordinary contract and tort litigation would be channeled into the Federal courts, since these assignments are easy and convenient! 
Rose v. Giamati The ct refused to remand to state ct because it determined that Rose did not have an actual suit against MLB or Commissioner [Rose, sued G in state ct; G removed, tried to join these other parties so as to destroy complete diversity needed for removal into federal ct.]  HELD: Removal by D to federal ct was proper b/c neither of other 2 D’s were important to the case, they were just nominal parties with no actual interest in the result and no control over the subject matter of the litigation.

Removal

This is governed by §1441(c), which allows the removal of a federal question claim when joined with a separate and independent claim that would otherwise be nonremovable.  Given such joinder, the entire case becomes removable.  

Burbank says that 1441(c) was considered useless before and not clear whether it is useful now – Amended in 1990 to only have relation to federal question claims.  Casebook points out that it may be problematic and lead to removal of matters over which the ct does not have supplemental jurisdiction

Example: P sues D in state court on a federal civil rights claim and then joins a completely unrelated contract claim against D.  D can remove the whole case to federal court. – slim opportunity to remove the joined issue that 1441(a) would not provide. 

· Does 1441(c) literal application contravene 1445(a) if, for example P sues D in state ct on FELA claim and joins completely unrelated small K claim against D?  Thus, 1441(c) must mean that the entire case is removable only if the federal question claim “would be removeable if sued upon alone” – D cannot remove when there are exceptions to removal through 1445
· Once the case goes before the D/C, it can remand those matters as to which state law predominates.  In the case of a wholly unrelated state claim not within the D/C’s original jurisdiction (no diversity), it MUST remand the claim back to state court in order to avoid Article III issues.  But only the ORIGINAL D can remove!  (not Original P who becomes 3rd party D on a counterclaim or through R 14 joinder of parties) 

· §1441(A): Is this a case the P could have originally brought in federal court?  If so, then it can be removed.  Under (B), diversity cases can always be removed unless it’s filed in the D’s home state – no prejudice concerns.  But think about: Does the complaint meet the well-pleaded complaint rule?  In order for the case to be removed, the federal question must appear on the face of a well-pleaded defense. (and not the expected response to that defense; Mottley)   

Cases: Borough of West Mifflin v. Lancaster

Original P brought a bunch of state law claims and one federal claim under §1983 against non-diverse D in state court which alleged that the municipal D’s and the Mall D’s conspired to deprive P’s of their civil rights through harassment, assault, false arrest, malicious prosecution, and abuse of process in violation of the 4th, 5th and 14th Amendments.  On the basis of the federal claim, D removed to D/C.  P then moved to remand back to state court.  D/C granted the motion to remand of entire case.  D now bring this suit against D/C to compel it to accept jurisdiction. They say that they properly removed under §1441(a) and (b).  They argue that remanding of the entire case to state court was improper under 1441(c).

Held, for D: §1441(C) only applies when you have a separate, unrelated federal claim, so it doesn’t apply here.  Suits involving pendent state claims that “derivate from a common nucleus of operative fact (Gibbs Test) are NOT within the scope of 1441(c) b/c they are not separate and independent.  Since the original P relied on the same series of events for all of their claims, including the federal claim, the federal claim is not separate, so the D/C did not have the authority to remand.  Using §1367, you can only remand cases covered by supplement jurisdiction, not those claims that are within the federal court’s original jurisdiction.  And, D/C did not even look at §1367(c)as an analysis;  if the D/C were able to remand only the state claims under 1367, it would lead to parallel proceedings, one in fed court and one in state court system and the advantages of a single suit would be lost.   A factor that D/c must take into account; Therefore, only invoke 1367(c)(2) when there is an  important countervailing interest to be served by relegating state claims to state court. “Substantially Predominates” language of that section is a limited exception to pendent jurisd doctrine…only when the federal claim is an appendage and the state claim constitutes the real body of the case is this appropriate. …there does not seem to be a countervailing interest here that would justify making duplicative litigation in state and fed court. 

Properly viewed, since state law claims were only related to the claim, not the removal, no power to remand under 1441(c) because they were removed by D under 1441(a); Can’t invoke 1441 c to remand because it was removed under 1441a and as to that it had to be remanded because D/C never exercised discretion under 1367(c); Note, 1367 governs the case for removal…under 1367c, D/C can remand or dismiss state claims, keeping federal claims – because if do so have 2 separate lawsuits…one in state court other in fed ct. 

1367(c) relevant to how much of the case the ct keeps ; very doubtful if it could, without abusing its discretion dismiss state claims here but keep fed claims
Clarify what the hell happened here as Burbank reviewed it quickly

To sue in Federal Court a P must first establish:

1. Subject Matter Jurisdiction 

2. Venue

3. Personal Jurisdiction
XII. VENUE AND SERVICE OF PROCESS
A. Venue -- § 1391

1. Distinguishing between venue and subject matter jurisdiction
a. Venue – concerns allocation of business in federal courts alone (where can this federal action be heard) 

b. Subject Matter Jurisdiction – Allocation of business between federal and state courts – (does fed ct have the power to hear this at all) 

2. Considerations behind venue provisions:

a. Convenience of (
b. Convenience of (
c. Convenience of Witnesses

d. Type of Case involved

3. Specifics of Venue

a. §§ 1391(a) [diversity] and 1391(b) [federal question] provide for basically the same venue requirements:

(i) a judicial district where any defendant resides if they all reside in the same state

(ii) judicial district in which a substantial part of the events or omissions giving rise to the claim occurred (or substantial part of property involved)

(iii) if no other district in which case may be brought, may bring it in any district in which ( is subject to personal jurisdiction (last resort, perhaps giving rise to an anomaly where P sues D in fed ct where P resides [if claim not arise in US]

b. Corporations – 1391(c)

(i) A ( corporation shall be deemed to reside in any judicial district where it is subject to personal jurisdiction at the time the action is commenced.  Note – different analysis than that used to determine domicile for diversity purposes [to get into federal ct in the first place]  where courts look to either the state of incorporation or the principal place of business.

(ii) If more than one district in the state, statute constructively turns districts into states for figuring out appropriate jurisdiction.

(iii) Unincorporated associations analogized to corporations (for venue purposes)

c. Alien defendant can be sued in any district

d. Exception to venue requirements – case that is removed must be brought in the district court in which the state court resided; this a case that could not be brought in a certain Federal District due to venue limitation could arrive there by removal 

Questions: 

1. A(SDNY) wishes to sue B (VT) – claim arose in WDNY – where is appropriate venue? (VT – where D resides; or WDNY – where claim occurred) 

2. Same as above on case represents a federal Q and action arose in Quebec? (Only VT) 

NOTE: removal has its own venue rules (see below). 

3. Same as above except that B is a citizen and resident of Canada (Any district that has PJ over D) 

Venue in Removals
When a D removes a case from state to Federal, it goes to the district that presides over that state court; may have not been a district where the claim could have been originally brought. 

B. Service of Process [Rules 3, 4]

1. Purpose of Service of Process:

a. Notify ( that s/he is being sued (NOTICE)

b. Court’s official claim of authority to adjudicate D’s rights and liabilities. 

But it doesn’t itself confer jurisdiction 

2. Structure of Rule 4 (Example, Form 3)

a. 4(e) – (j) describes manner of service

(i) 4(e)(2) says that service shall be made by delivering a copy of the summons and of the complaint to the defendant personally, or by leaving these papers at his dwelling house or usual place of abode with some person of suitable age and discretion.

(ii) 4(e)(1) allows rules of state to govern.

b. 4(d) allows for waiver of service – mail notice requesting waiver, if ( refuses, may have to pay for service (an expensive procedure which is why the rules encourage the waiver) (however, may seem toothless to wealthy (s.  Can decide to not waive and pay costs – which are not bad to them – get the advantage of more time

c. 4(k) regulates circumstances of service – the territorial limits of service

(i) typically adopts state law – (i.e. long arm statute, bulge provision [4(k)(1)(B) – 100 mile rule] for service in metropolitan areas on opposite sides of state lines

d. In general, federal government can assert very broad powers to adjudicate; the choice has been made, however, to not exercise that federal power and, instead, leave it up to state law

C. Transfer of Cases
Serves as a protection for Ps against the Statute of Limitations
1. § 1404 allows for transfer b/c of inconveniences to either party (properly brought).  However, transfer must be within limits of venue and personal jurisdiction – for that reason, transfer not all that useful. (this responds to over-breadth of personal jurisdiction in federal ct.)  

2. § 1406 allows that if case was filed in wrong court, it may be transferred in the interest of justice.  

3. When case is transferred, it takes on the law of the state from which it was transferred

XIII. COMPLEX LITIGATION: MULTIPLE PARTIES/CLAIMS
In general, presence of multi-party actions has increased markedly in our courts – due to rules/statutes liberalizing joinder of parties and claims and the increased complexity of financial and other transactions.

A. Jurisdiction and Venue – creates problems in multi-party litigation

1. Diversity of citizenship requires complete diversity – no two opposing parties can be citizens of the same state

a. Some cases will fall through the cracks.  Example: A, citizen of NY and B, citizen/domiciliary of France, sue C, a citizen and domiciliary of France – there is no provision for this scenario in § 1332.   Language of 1332(a)(3): “citizens of different States in which citizens of foreign countries are additional parties”

2. Removal; Under § 1441, all defendants must join in the notice of removal.
a.  Example.  A, citizen of CA, sues B, citizen of CA and C Company a CT corporation in CA state court.  Can B and C jointly remove?  NO (if solely based on diversity) [1441 b “any other such action [not original jurisdiction] shall be removable only if none of the parties in interest properly joined and served as defendants is a citizen of the State in which the action is brought”], Rationale: already have homefield advantage – no worry about out-of state bias??.  If a federal question, however, B and C can jointly remove.

3. Venue; § 1391 refers to all defendants – they therefore must all be accommodated by venue provisions.

a.
A (Maine) wishes to sue B (Buffalo) and C (Manhattan) Claim arose in Maine – under (a)(1) “the judicial district where any D resides if all reside in same state” can sue in WDNY or SDNY OR Maine (as the claim arose there) Check with Burbank about SDNY
b. (Ask Burbank about Question 5(c) on p. 211 –

A, a resident of Buffalo, and B, a resident of Manhattan, wish to sue C, a resident of Vermont, and D, a resident of New Hampshire, the only possible basis of jurisdiction being diversity of citizenship.  The claim arose solely in Quebec.  1391(a)(3) applies because (a)(1) [not all D’s reside in same state] and (a)(2) [action arose in Quebec] – therefore venue is VT or NH – “where any D is subject to personal jurisdiction”

c. Same as above except that D works in a factory in VT – this is irrelevant – no change of “residence” just because works in a different state. Therefore, 1391(a)(3) would still apply. 

B. Permissive Joinder of Parties [Rule 20]

1. Parties may join as plaintiffs if:

a. Rights grow out of the same transaction or occurrence. 

b. Some question of law/fact common to all will arise

2. Generally gives (’s a great deal of freedom in controlling the lawsuit – may join (s as well

a. Example when joinder not permissible – 200 owners of 1990 Toyotas find different problems with their cars – all of these actions grew out of different transactions.

b. Q 6; p 232 A sues B and C for libel, alleging that B falsely wrote of her on May 1 that she was a thief and that C did the same on July 1; is the joinder proper under R 20? No!, not arise under same T/O

Permissive v. Required
P is not entirely free to do as he pleases; there are outer limits on who MAY be joined as proper parties; however, there are also inner limits to tell the P who MUST be joined (enforceable by D or the court)

C. Required Joinder [Rule 19 – Joinder of persons needed for just adjudication] – placing limits on (’s control of lawsuit

1. 19(a) declares that persons sustaining certain relationships to the action should be joined as parties if their joinder is feasible [1) in the person’s absence, complete relief cannot be accorded among those already parties, or 2) the person claims an interest relating to the subject of the action and is so situated that the disposition of the action in the person’s absence may: (i)as a practical matter impede the person’s ability to protect that interest or (ii) leave any of the persons already parties subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations by reason of the claimed interest”

2. 19(b) gives the court the option of either proceeding without the “necessary” parties or dismissing the case

3. Steps of analysis under Rule 19 – keep in mind that 19(a) does not really label a party “indispensable.”  That label comes after the following analysis:

a. Whether person is a necessary party under 19(a)

b. Court will try to join – may not be able to b/c of jurisdiction(personal or subject)/venue limitations

c. If party cannot be joined, decide if case should be dismissed – if the case is dismissed, then those parties are indispensible

4. Shields v. Barrow – old school interpretation of Rule 19

Lawsuit brought by seller (from LA) against two (from MS) of six endorsers of a bad note.  Four endorsers and the buyer were left out of the action because they were from LA.  In 1855, the court threw the case out because the missing parties could not be joined.

Analysis through Rule 19: (Q 9; p. 234) 

· 19(a)(1) (Should question)  – Can complete relief be accorded without four parties?  Depends on whether there is joint and several liability(each D would be liable for the ENTIRE thing) – person who bought the plantation is not party to the suit (Shields – if suit successful, he would get possession of the land and he’s not present)

· 19(a)(2) – Do missing parties have an interest?  If litigation were to continue would their “practical interests be impeded?” The four other persons have an interest – they can sue or be sued depending on the outcome of the case.

· 19(a)(2)(ii) Any persons already parties would be left with risk of are parties subject to a substantial risk of double liability [irrelevant b/c J and S liable]

Under 19(a), it appears that the missing parties are unnecessary – why?? Because relief can be full without them? 

· But, under 19(b), the judge can rework the litigation, perhaps make the (’s collection conditional on a trial in another court against the other four defendants [so that if P wins in this court cannot collect from other D’s in other ct ??] 

So>>>Look 1st at 19(a) to determine if person should be joined (if can’t be joined because can’t violate SMJ); THEN go to 19(b) which is infused with efficiency concerns: 4 factors: …1) to what extent a jment rendered in the person’s absence night be prejudicial to the person or those already parties; 2) the extent to which, by protective provision in the jment, by the shaping of relief, or other measures, the prejudice can be lessened or avoided; 3) whether a jment rendered in the person’s will be adequate; 4) whether the P will have an adequate remedy if the action is dismissed for nonjoinder. 

This analysis shows how Rule 19 has changed (due to 1966 amendments) since its application in Shields.

OLD TEST Q: Whether FO was in fact a necessary party (should the be joined) and if so, 

Whether, using his discretion, failure to join the party should lead to dismissal 

FO is not a necessary party 

ACME not liable to multiple suits – by not having Forkover joined – ACME’s case will be processed first so there is no worry of being bound by res judicata or issue preclusion. 

· There is a P interest on prejudicial effect of federal suit in subsequent state suit – if FO brought in 

· Ct will look at P’s interests lightly because would brought in to the first place. 

· ACME can implead FO 14(a).  this will mitigate any prejudice that ACME may feel – 

· 1367 [impleader] 

D. INTERPLEADER [R 22, § 1335]
1. Process allows potential ( to bring in two (s who may sue for debt owed to one of them so ( can prevent double recovery.  Example:  ( is insurance company with life insurance payout due.  Both A and B claim they are the sole beneficiary.  If A and B both sue for claim in different lawsuits, there is possibility that both could win and ( would have to pay the claim twice.

2. Two types of Interpleader – under either Rule 22 or § 1335

a. Diversity Jurisdiction – may use either Rule or Statutory Interpleader

b. Federal Question – Must use Rule 22 Interpleader

c. Requirements for Rule Interpleader:

(i) Must meet amount in controversy requirement in § 1332

(ii) Must be complete diversity between the parties 

d. Requirements for Statutory Interpleader

(i) Only minimal diversity needed, but at least two of the claimants (potential (s competing for claim against () must be from different states

(ii) Amount in controversy = $500

(iii) Allows for nationwide service of process under Rule 4(k)(1)(c)

· Significance:  Court’s have read into these provisions authority to formulate and apply a distinctive personal jurisdiction standard.

e. Examples [Note the v. means that the party on the left interpleaded the parties on the right]
(i) A(NJ) v. B(NY) and C(NY) for $85,000

(a) Under Rule this is OK b/c there is diversity on opposite sides of the “v.”  The amount in controversy is also sufficient

(b) Under statutory, this is NOT OK b/c diversity only looks at the right side of the “v.”

(ii) A(NJ) v. B(NY), C(NJ) and D(NJ) for $600

(a) Under Rule, this is NOT OK because the amount in controversy is not high enough

(b) Under Statutory this is OK b/c B is from a different state than C and D.  Amount in Controversy is also satisfied.

E. Third-Party Practice “IMPLEADER” [Rule 14]
1. Allows a ( to bring in another party who may be liable to ( for (’s liability to (.  The ( becomes the “third-party plaintiff” and the new party becomes the “third-party defendant.”; Note Revere case; Kroger
2. Example.  A sues B, B impleads C.  A wants to establish primary case against B.  B wants to defeat A’s claim and also establish C’s liability to him if A’s claim should succeed against B.  C wants to see A’s claim against B defeated; C also wants to prove that B does not have a right of reimbursement from C.

3. The even more INFAMOUS Question 12, p. 237.

S driving employer M’s car on M’s business collides with car owned and operated by T.  Both cars damaged and both T and S are injured.

T sues M.  Complaint alleges S’s negligence and M’s vicarious liability.  Seeks damages for injuries to person and property.

M’s answer to T’s complaint: Denies S’s?? negligence, alleges comparative/

contributory negligence [Affirmative Defense].  Raises counterclaim alleging T’s negligence for damages to his vehicle.  (Note, M would lose this compulsory counterclaim if not pleaded – this is compulsory because it happened in the same transaction or occurrence)

T replies to M’s counterclaim 7(a), denying M’s counterclaim and asserting contributory negligence on part of S.

M impleads S under Rule 14.  Claims that S is liable for T’s negligence recovery and for property damage to M’s car.  (Note, b/c Rule 18 (joinder of claims: “a party asserting a claim to relief as an original claim, counter-claim, cross-claim or 3rd party claim, may join either as independent or alternate claims, as many claims, legal equitable, or maritime as the party has against an opposing party”) takes a transactional view, M could lose this impleader claim to preclusion law if not made in the instant suit) [could have brought this claim] 

S answers denying liability to both (only needs one answer)

T, under Rule 14 brings in S (for damages that it would have to pay to M).  (Note, this could have started with S bringing in T)

S answers to T and counterclaims for negligence.

T needs to reply to S’s counterclaim

What would happen w/o Rule 14?  If T won in claim against M, M would have to sue S in a separate lawsuit w/ a diff’t decision maker who could have different interpretation of case resulting in M failing to recover from S.  Rule 14 prevents this problem from occurring.

Some Additional Thoughts:

If M defeats T’s claim w/o bringing in S, then M may not be able to file suit later against S b/c of claim preclusion.

If T waits too long to bring in S, this will raise issues of timing for amended complaint (under Rule 15 – only have 20 days after complaint is initially served)

NOTE: T loses nothing by not suing S originally as preclusion law operates as to claims, not parties.  (not have to sue all potentially liable parties)

MAKE SURE TO CHECK OUT DIAGRAM IN NOTES.

F. Cross-Claims [13(g)]
Claims against parties on the SAME side of the v. (as opposed to counterclaims) that arise out of the same “transaction or occurrence.” (don’t want to muck up P’s case due to multiple D’s)
1. Effect of rule is to permit, but not to compel co-parties (parties on the same side of the v.) to assert against each other claims that arise out of the same transaction or occurrence.  

2. Why are crossclaims not compulsory?

· Good reasons why people on same side of lawsuit would not want to have conflict among themselves (P strategy = divide and conquer; and therefore D’s may not want to benefit P by cross-claiming.) 

3. Why must a cross claim bear a certain prescribed relationship while counterclaims can be permissive 13b, can counterclaim anything not arising out of same transaction or occurrence.?

· Doesn’t make sense for one ( to bring entirely unrelated claim against second ( in (’s lawsuit.; this is an unfair risk to P in stretching out the litigation if D1 and D2 are fighting amongst themselves. 

G. Class Actions [Rule 23, 23.1, 23.2]

1. Class actions have regained importance in the 90s (Originally derived from English Law).  Often used in place of other forms of litigation that has not been successful.

2. Structure of Rule:

a. 23(a) –four requirements for all class actions:

(i) Numerosity – Class size must be too large for individual claims

(ii) Commonality – Common questions of law or fact

(iii) Adequacy – The claims or defenses of class representatives are adequate to represent the class

(iv) Typicality – The representatives will fairly protect interests of the class.

b. 23(b) – Types of classes – differ in terms of notice and opt-out

(i) (b)(1) – Joined class b/c of risk involved in adequate adjudications – clarify??

· No requirement of notice

(ii) (b)(2) - ( has acted/refused to act on grounds applicable to whole class (desegregation, children’s welfare)

· No requirement of notice

(iii) (b)(3) – class action is superior to individual actions

· Notice is required

· Members have a chance to opt out.

· The most controversial provision in ’66 amendments

· Structure of the rule is important:  Every case that seeks to proceed as a class action, must satisfy the requirements of 23(a).  It then can proceed if it meets a 23(b) criteria.

c. 23(d) Describes power that representative individual has over the class

d. 23(e) Concerns settlement of the class action- Worked out by lawyers of both sides prior to filing the suit.  Class action claim that included a settlement proposal.

e. 23.1 – Derivative Actions by shareholders – When one or several shareholders sue on behalf of all the other holders to get company to do something/stop doing something, action takes on characteristics of a class action.

f. 23.2 – Actions Relating to Unincorporated Associations – Class action can be used against unincorporated associations by naming a few members of the association as representatives – helps to ease diversity/venue problems.

3. Summary of what I should know about class actions:

a. There is a rule – know its structure

b. Class action involves case where parties are represented by self-appointed agents

c. Very powerful in affording parties (poor) the opportunity to be represented in ct. 

4. NOTE: (’s may have preference for class actions because they preclude all parties from suing

5. There are lots o’ potential problems with class actions which make it a hot topic for rules geeks.

6. Asbestos/Mass Tort like actions: Co’s and Cts want to settle as soon as its filed! solves problems of time and high cost…concern that the judges’ had sold out to parties to make peace and save time without resolving issue.

H. Intervention [Rule 24]
1. Complement to Rule 19 – when a person who has an interest in litigation is waiting to be joined, she can intervene on her own initiative.  Difference between 24 and 19 is locus of initiative (19 – judge/parties; 24 – intervenor).

2. 24(a) provides for intervention when:

a. Right conferred by statute

b. Person claims an interest in the litigation and the adjudication w/o that person will affect the person’s rights

3. 24(b) allows for permissive intervention – echoes Rule 20, in part

4. 24(c) describes procedure for intervention – intervenor normally becomes a full party on the appropriate side of the action

5. Application in class actions – parties may intervene if s/he feels representatives are not performing adequately.

SECTION 3: THE GOVERNING LAW IN FEDERAL COURT
I. A few introductory propositions.

A. Problems of Law-Making in Federal System
1. Supreme Court has been less than precise in naming the source of law-making power

2. A good amount of rhetoric on these topics

3. Sources of rules are unclear in and of themselves

4. The Eire decision is a legal landmark and continues to be cited and discussed by legal scholars; however, we should be aware that people who invoke Eire to do for their normative agenda.

B. Two Conflicting Propositions of Constitutional Law
1. Just as federal courts are courts of limited jurisdiction, the federal government is a government of limited power (10th Amendment)

2. Within its sphere, federal law reigns supreme (Article VI – Supremacy Clause)

II. Governing Law under the Swift v. Tyson (1842) Regime
A. What happened in Swift v. Tyson
1. Facts:  Tyson bought land from two shady guys named Norton and Keith.  Tyson gave the shady guys a bill of exchange (promise to pay).  Norton endorsed the bill of exchange to Swift in payment of a debt.  Tyson refused to pay alleging that he had been fraudulently induced into purchase.  Swift sued Tyson in New York federal court. 

2. Issue: Was an unpaid debt valid consideration so as to insulate Swift from Tyson’s defense?

3. Holding:  New York common law answered the above question “no.”  General federal common law, however, answered “yes.”  The court in Swift, in an opinion by Justice Storey (big guy in commercial law) narrowly held that “laws” as mentioned in the Rules of Decision Act do not include state common law, or judge-made law and rather only applied to State statutory law. Therefore, federal cts were free to determine “general law”, “true”, or “federal common law” 
a. Rules of Decision Act (28 USC § 1652) reads: “The laws of the several states, except where the Constitution or the treaties of the US or acts of Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the US, in cases where they apply.”

b. Interpreted at the time to mean that a Fed Ct sitting in a State must apply that State’s statutory law, but not state common law. 
B. Rationale behind the ruling in Swift
1. Different Prevailing View of the Law (the 19th Century Mind!)

a. Positivism-  We think of law as being backed up by authority! It wasn’t back then

b. Judges thought they were responsible for “finding” the law. (“Declarative Theory”)

-Found rules outside the sphere of sovereign authority that were ruled by reason!

c. Judges didn’t have to make a simple choice between “state” law and “federal law.  Rather, they could choose between “general law” (involving commercial law, maritime law, international law – made up stuff) and “local law” (really, state and municipal law)

2. Product of Need for Uniformity

a. Codification (i.e. Field Code of Procedure) movement had begun – was a response to growing disuniformity in the law.  Hope of Swift was to show federal courts that they should make their decisions based on judge-found general law as opposed to state common law. (believed that state judges would soon follow federal general law)

b. BUT, states were not bound by federal court decisions under this regime.  Therefore, this judge-made law was only binding on the Federal Cts. 

c. Therefore, the need for uniformity was not achieved under the Swift  regime. Also, uncertainty of what the proper law was increased.
3. In 1842, almost all federal cases came from diversity actions (federal question statute was not enacted until 1875).  Judges wanted some action  -- finding law was a lot more stimulating than simply reading state common law opinions and repeating them.

4. Effect of Swift:  Forum Shopping. 

a. In major areas of law where common law doctrine applied (torts, contracts) 2 systems of law developed: Fed and State

(1) Goal of uniformity was not reached

b. This lead to forum shopping; P choosing her court by whichever would apply the more advantageous subst law for her

(1) made predictability of whether an action was illegal or not almost impossible

c. This had a particularly bad effect on fed diversity cases as it reversed the intent of its creation; (i.e., P’s were selecting it to gain an advantage rather than D’s being able to use it as a neutral forum)

d. Ex. Black and White Taxi Cab; Corp reincorporated just to get the benefit of a different forum


Where the benefits of Swift realized?    Did Swift have any costs?

III. ERIE RAILROAD V. TOMPKINS (1938) – The court acting on its own to overrule Swift!
A. Facts:  Harry Tompkins was walking on longitudinal path along Erie R.R.  Train passed and door that appeared to be open sliced off his arm.  ( brought case in S.D.N.Y. (where ( was incorporated).   ( claimed that it was not liable b/c of PA common law rule dictating that a railroad would not be liable to person walking along the tracks.  ( claimed that there was no PA statute on the matter so general law should govern. (wanted the  Swift doctrine applied!) 

B. Issue/Narrow Holding:

1. Issue:  Should the NY federal court disregard PA common law or decide the matter as an issue of general common law? (Should Swift doctrine apply?)

2. Narrow Holding:  Common law of the states is included in the Rules of Decision Act.  There is no such thing as general federal common law.  (This overturned Swift)

· “Except in matters governed by the Federal Constitution or by acts of Congress, the law to be applied in any case is the law of the state?

· But Eire dealt substantive law, what about procedural law?

C. What was wrong with Swift in Justice Brandeis’ eyes?
1. Supposed benefit of Swift had not been achieved – no uniformity.  Problem was that state courts persisted in taking their own view of the law and using state common law.  Also created problem in that rational planning became impossible.  When going into court, litigants, lawyers (maybe even judges) had no idea what to expect [of what was legal or illegal].  There was uncertainty whether state common law or “federal common law” applied.

2.  Costs of Swift:

a. Big one was Forum Shopping.  A litigant could choose between different state courts and federal court in order to create the most advantageous situation.

(i) Court cites to Justice Holmes’ dissent in Black & White Taxicab.  Taxi corporation wanted to create exclusive contract with railway, but KY common-law would not allow.  Corporation reincorporated in TN so it could go into federal court and have its competitor enjoined from continuing to operate business– Since P can vary rights enjoyed by D according to forum this is a denial of equal protection of the laws and therefore unconstitutional (Is this true??) 
(ii) Burbank notes: forum shopping isn’t all bad.  Parties still do it today. The litigator’s duty is to forum shop in her client’s interest
(iii) There is a difference between forum shopping for a different law (as in Black and White) and forum shopping to escape bias in diversity suits (which is the purpose of diversity jurisdiction, and totally alright)
b. Another problem was inequitable administration of the law.  This is a bit tenuous, but theory was that, diversity jurisdiction became an inequitable tool of the (.  Diverse ( could sue in-state ( in federal court and that ( would be deprived of the benefit of his state’s laws. (Discrimination of citizens vs. non-citizens.) 

D. What had happened to lead Court to overturn Swift 100 years later?
1. It proved to be a challenge for the court to overturn Swift—100 years of precedent! Congress had re-passed the RDA various times without changing it, so how would the court be able to overturn such an important case?
2. Research of “competent” scholar (Warren) found that interpretation of Swift may have been wrong (Burbank: Warren may have actually been wrong)

3. Notwithstanding this scholarship, the court would have upheld Swift, if not for the constitutional problems . . . 

E. Constitutional Holding
1. Court did not find Swift to be unconstitutional per se.  Rather, courts’ application of Swift was unconstitutional.

2. In concluding the above, Brandeis went beyond the facts of this particular case and addressed a series of cases under Swift where Congress had no power to legislate.

a. Note:  Erie is actually a case within an area in which Congress can legislate – Interstate Commerce provision of Article I would probably allow for legislation on tort claims involving interstate railroads.  Brandeis was overlooking the facts of Erie itself to address the concern of various other cases under the Swift doctrine.

3. Simply put, the constitutional holding is: FEDERAL COURTS HAVE NO GREATER POWER THAN DOES CONGRESS TO MAKE LAW. (not that Fed Cts have less power than Congress)  [and, since Congress does not have the power to pass laws that interfere with the State’s rights to create their own local laws, Fed Cts have no power to make Fed Common Law which would apply over state common law. 

4. Burbank notes that the Constitutional Holding IS NOT: “There IS legislative power in Congress, but Congress has not spoken yet…this would not make sense given the S Ct has power to regulate “federal common law”; just no “general federal common law” 

F. Holes in Erie
1. Overall, Erie did not leave much with the exception of the above constitutional holding

2. (Note: Questions after Erie point out that Erie leaves many issues open.  See p. 232.  Some of these points are as follows.)
a. Brandeis’ decision makes no distinction between substance and procedure

b. Erie does not say how state law should be determined, or specifically for this case, which law should govern.

G. Basic Impact
1. Fed Cts are free to apply FRCP’s and their own local procedural rules. 

2. Any issue of Substantive law except in cases of Federal Questions, must be determined according to the laws of the state in which the Fed Ct is located. 

3. BUT; as noted above there was no distinction made by Brandeis whether the laws were substantive or procedural.  Brandeis does not use the subst/proced dichotomy. [and rather uses Constut reasoning] 

NOTE: Burbank indicates that one can also view all cases following Erie as an interpretation of the Rules Decision Act (though not explicitly mentioned): “Apply the laws of the several states, except where constitution, Treaties of the US, or Acts of Congress otherwise follow or provide” 

IV. Burden of  Proof in Diversity Actions

Generally, determinations on burden of proof are substantive.  Because there is no federal statute on this matter and it is within an area where Congress has the power to legislate (Note:  Burbank points out that Congress could very well enact a statute governing the burden of proof in diversity actions under Article I, Section 8, but it has not), federal courts must therefore apply state law.

1. Cities Servicie Oil Co. v. Dunlap:  The question of burden of proof was not simply one of practice in equity courts.  Rather, it relates to a substantive right.

2. Palmer v. Hoffman:  Trial court had found that burden of proof on contributory negligence was determined by federal law because a defense of contributory negligence is authorized by Fed.R.Civ.P. 8(c) on affirmative defenses.  The court held, however, that Rule 8(c) deals only with pleadings (procedural issues) and should therefore be determined by state law.  HELD: 8c does not cover burden of proof – rather only deals with pleadings (procedural issues) 

V. Choice of Law

Choice of law means that a court chooses which law governs the issue – this is substantive 

These cases answer the question of which law should apply.  Both vertical (federal versus state) and horizontal choices (state versus state).

· Becomes difficult when accident in PA gives rise to suit in NY; which law do you apply?

· Every state has a law which determines choice of law based on a variety of methods: 

· “law of place of the wrong, lex loci delicti”; “law of the forum, lex fori” 

1. Klaxon v. Stentor (1941):  District Court of Delaware applied New York law (where the contract at issue in the case was executed.)  HELD: Court said that Delaware federal court has to apply the choice of law rules of the state in which it sits. SO, a Fed Ct cannot choose which substantive state law should apply.  Court should therefore look to Delaware conflict of law rules.  (Turns out that DE conflict of law rule would use New York law in this case.

a. Congress could have acted to create uniformity in choice of law cases consistent with the full faith and credit clause of the Constitution, but it has not.  State law therefore will be determinative.  (this shows that this is NOT a constitutional decision) 

b. This case was handed down shortly after the decision in Sibbach.  If the court in Sibbach had used the Klaxon logic, Hertha Sibbach would have been able to avoid her big dilemma – the federal court sitting in Illinois would have looked to Illinois conflict of law doctrine – turns out that Illinois would have applied Illinois law and Hertha would not have had to undergo her medical exam.  (The court must have had Klaxon in mind when it decided Sibbach; just goes to show that Sibbach was more about affirming the Court’s power to promulgate rules of procedure than anything else.)

c. RESULT: “vertical” uniformity: b/w the Fed Ct and its state; “horizontal mess”: b/w different Fed cts who apply different choice of law rules. 

Outcome Determination and Balancing…

2. Guaranty Trust v. York (1945):  State SOL v. Federal Judge-made tolling doctrine

Court of Appeals said that federal statute of limitations (laches doctrine—flexible SoL) would govern over state statute of limitations b/c it was a procedural question – if state SOL applied, would throw the case out b/c ( had filed the complaint too late.
a. Holding of Case:  In federal court, state SOL law cannot be replaced by federal judge-made law.  

b. This is not a constitutional decision on the power of the courts – Congress could, if it wanted, enact a statute on SOLs in federal courts as this is largely procedural. [affects parties’ expectations and retention of records; controls the court’s docket, etc]

c. It’s not every rule that matters, only the rules that really affect the outcome of the case:
OUTCOME DETERMINATIVE TEST
(i) Tied to non-constitutional points of Erie – (i.e. policy aims to prevent forum shopping and inequitable administration of laws)

(ii) Specifically stated: “Does it significantly affect the result of a litigation for a federal court to disregard a law of a State that would be controlling in an action upon the same claim by the same parties in a State court?” (I.O.W. – if applying federal law to a case produces a different outcome than would applying state law, state law should govern).  In other words: whether the application of Federal Rule or procedure would “significantly affect the result of a litigation” 

(iii) Here>>> the application of the laches doctrine would have changed the outcome of the case as it would not have been able to been brought (the state SoL had elapsed – therefore forum shopping IS implicated) 

3. 1949 Trilogy of Outcome-Determinative Cases

a. Ragan v. Merchants Transfer & Warehouse Co.: P sued D in Kansas federal court.  SOL concerns – Federal courts interpret Rule 3 to mean that an action begins with the filing of a complaint. KS law, however, said that for SOL purposes, an action is commenced upon service of the summons to the (. P took his sweet time to serve the suit on D and SOL ran out.  Applying the outcome-determinative case, state law should apply and the case was thrown out.
Rule 3 (a civil action is commenced by filing a complaint with the court) and Kansas SoL in conflict here…

b. Woods v. Interstate Realty Co.:  P, TN corporation, sued D, MS citizen in MS federal court.  MS statute required foreign corporations doing business in the state to file written power of attorney designating an agent for service of process – any foreign corporation not complying with this requirement not permitted to bring an action in the courts of the state.  Federal law would have disregarded statute – court applied outcome determinative test and threw the case out. [since the outcome would be different…apply state law]

c. Cohen v. Beneficial Industrial Loan Corp., ( brought shareholders’ derivative action in New Jersey federal court.  NJ statute required giving of security.  Outcome determinative based on the fact that if ( filed in federal court ( would not have to give bond, but in state court would have to give bond.  Not purely outcome determinative in that case would immediately be thrown out of court if state law applied, but court thought that requirement of security could practically keep people out of court.  So, Court applied the state statute requiring security.
NOTE: these 3 decisions led to a concern that Fed Cts were being turned into mere carbon copies of state cts – Concern over what this meant for the integrity of the FRCP

VI. Federal Determination of State Law
These cases answer the question: 

What is to be done when state law governs, but there is no clear state law on the point in issue?

A. Bernhard v. Polygraphic Co. of America (1956)
Employment contract called for disputes to go to arbitration under New York law.  ( moved to Vermont and when ( filed action for discharge in Vermont court (D removed to federal court), federal district court found that Vermont precedent (from 1910) would not enforce arbitration agreements.  Second circuit reversed citing the United States Arbitration Act which was construed to apply to any federal action.

Supreme Court, showing that the brooding omnipresence of Erie had left them with little or no cajones, construed the Arbitration Act narrowly so as to avoid a “tough” constitutional question.  (Burbank: there was definitely legitimate Congressional authority in passing the Arbitration act – controlling docket crowding).  The court first decides that it will not use judge-made law (dumb b/c they’ve already avoided a statute) and then finds that Vermont law appears to be clear in that it will not enforce arbitration agreements. So, SC ordered that the VT precedent from 1910 be followed, b/c there was no action in VT (by the courts or by the legislature) to change the law.

Burbank:  “The low point in deference to state law.”

This engenders concerns about Federal Statutes’ power in light of Erie
My Question: doesn’t this even go beyond the purview of the Rules Decision Act “except where…acts of Congress provide…” 

B. Example of Federal Courts Lagging Behind in Determination of State Law
On At-Will Employment doctrine, the Third Circuit has an internal practice of only revising its interpretation of state law if the State Supreme Court has spoken on the matter.  Because the State Supreme Courts have not spoken all that much on this issue, while lower state courts have, the Circuit has a very different impression of what state law really is.

C. Methods for Federal Court to figure out State Law when uncertain
1. Abstention (narrowly applicable) – federal court, in deference to state court’s interests, declines to exercise federal jurisdiction.  If an important, unsettled state question arises, the federal court could stay or dismiss the federal diversity case and allow the parties to pursue a coercive or declaratory remedy in state court (remember the discretionary factors under §1367(c))

2. Certification – send the unsettled question of state law directly to the highest court of the state for its opinion on the issue (state court has discretion)

3. Several costs of these procedures:

a. Delay and increased expense

b. Imposes a burden on the state court

c. Possible threat to the judicial function of the federal courts in diversity cases – diminishes authority and sense of responsibility

VII. State Determination of State Law
A. Byrd v. Blue Ridge Rural Electric Cooperative (1958)

( employer raised defense in negligence action that South Carolina statutes would give ( a status as (’s employee – this would make the ( eligible only for workers compensation instead of tort damages.  Under state law, the question of whether the ( was (’s employee was a question to be decided by the trial judge; under federal law, it was a question for the jury.  Whether the issue was to be decided before the Judge (South Carolina) or the jury (Federal Ct)  

1. ASK QUESTIONS ABOUT THE DISTINCTION BETWEEN LAWS THAT ARE “BOUND UP WITH STATE RIGHTS AND OBLIGATIONS” AND THOSE THAT ARE NOT.

2. In short, Byrd was a slight retreat from the outcome-determinative test that began to calm fears about the role of federal law in the federal court system.

3. Application of balancing Test:

a. if issue is bound up with “rights and obligations” you must apply state law (ex. Dunlap related to a substantive right – not just the procedure implicate in the FRCP)
b. IF NOT, consider outcome determination with other interests involved: 

· Federal Interest (such as right to a jury trial)

· Federal interest in FEDERAL policy that outcome in diversity cases should reflect state law. 

4. Court concludes that there may be “countervailing” federal policies that justify federal law governing in place of state law.

a. Here, there is a federal policy concern in preserving the relationship between the judge and the jury.

b. Court weighed these interests against the federal policy; dictated by Erie (often called a state policy by commentators – don’t foul this up) of preventing different outcomes in federal court as opposed to state court.

c. In this case, the Court found that the interest of protecting the character and function of juries in federal courts outweighed the concern that giving the issue of employment to the jury might result in a different outcome.

(i) Besides, the court reasoned, federal judges have more power to influence the jury than state juries.  Judge can explain evidence to the jury, and, most importantly grant a new trial if the jury’s verdict is against the weight of the evidence.  These powers mitigate against the possibilities that applying federal law will be outcome determinative.

(ii) These powers of federal judges give the court all the more reason to side with the federal interest in preserving the jury.

(iii) NOTE: that this was overruled in Hanna so it is no longer good law. (perhaps snuck back in by Walker) 

(iv) NOTE: this form of the balancing test is hard to apply due to its subjective nature

B. Hanna v. Plumer (1965)

( (OH) filed her complaint in MA district court for negligence against executor. Executor, resident of MA.  Service of complaint was made pursuant to R 4(d)(1) [now 4(e)(2)] with executor’s wife.  MA law, however, requires service to the executor himself. DC granted (’s motion for sj b/c of its conclusion that MA law should govern service of process.  First Cir affirmed, found that the conflict of laws re: service of process was a substantive one.

1. ( in this case alleged that application of the federal rule would be outcome determinative – i.e. if state law were applied, the case would be dismissed, but if federal law applied, the ( would actually have to defend.

Dictum in Hanna: (solidified in Walker)
2. Relatively Unguided Erie Choice: MODIFIED OUTCOME DETERMINATIVE TEST -- Court begins analysis with what is actually dictum (Glannon calls it Hanna Part I).  The outcome determinative test should actually consider the “twin aims” of Erie: [where the matter is NOT covered by an FRCP, rather by judge-made law/rule) ---even if there were not an FRCP at issue here, (judge-made law) not go directly to state law.   At some point EVERY difference is outcome determinative (to the point of ridiculousness), so to make this test more palatable, filter it through good ole’ Erie’s twin aims: 
a. Preventing forum shopping

(i) Doubtful to be the case here as it is unlikely that ( based decision on where to file lawsuit on process rules

b. Preventing inequitable administration of the law

(i) Also doubtful that permitting service to (’s wife in place of in-hand service to the ( himself works the kind of inequitable administration of laws envisioned by Erie.  [in testing this factor – ask: if you could reasonable explain to a client why a different federal law (not state law) should apply]

Therefore, Outcome determinative test is not intended to be a talisman or one of litmus paper criteria. 

3. Ultimate holding is keyed to Court’s analysis in Second part of the case (Hanna Part II) where the court looks at the source of federal law that is in conflict with state law.
a. Here, the source of federal law is a “pertinent” Federal Rule of Civil Procedure.

b. The court states that a “pertinent” rule will always govern unless:

(i) The rule violates the Rules Enabling Act

(a) Test is from Sibbach: Does it [4(d)(1)] “really” regulate procedure?  (Not much of a test!)…here(yes, it tells you how to serve a D)

(ii) The rule violates the Constitution

(a) Test is under the Necessary and Proper clause of Article I: The rule is procedural if it is “rationally capable of classification as procedural.”, even if it slightly affects state substantive rights. 

(b) If the matter is “arguably” related to regulate the procedure of the federal cts, it IS Constitutional. 

c. Because the Rule at issue here, Rule 4(d)(1) passes both these tests, it should govern.

d. NOTE: if this were an Act of Congress of Statute in question, the only way it can be displaced is if it’s found unconstitutional – this gives congress great power. 

4. Hanna’s major contribution: “There is no one Erie problem.”  The answer to Erie questions depends on the source of federal law (whether it’s an FRCP or federal judge-made law) .

5. The court set up its opinion as follows:

a. By looking at the twin aims of Erie, it is unlikely that state law should apply

b. BUT, the twin aims are not the important concern.  The real issue is that the source of law is not just federal judge-made law, but rather a pertinent Federal Rule of Civil Procedure.

NOTE: Burbank says that this statute is not really concerned with giving notice, rather when the SoL stops running (like Ragan) the Court could have treated this like Ragan or Walker but decided to resolve it artificially in this way to clarify the issues that previous cases (Byrd) left open. )

· In light of Ragan the SoL must apply (by state law) as Rule 3, in that case, did not govern, nor was it intended to govern the tolling of the SoL.  – there was no “pertinent” Federal Rule – therefore, the analysis becomes: UNGUIDED ERIE CHOICE – determining judge-made law in line with Erie’s twin aims. 

C. (Modern interpretation of Erie in light of Hanna – confusion in the lower courts: 

Szantay v. Beech Aircraft Corp.  (IGNORE THIS CASE)
Representatives of Szantay (decedent) (Illinois) brought suit against Beech (Delaware/Kansas) and Dixie (South Carolina) in federal district court in SC.  Beech moved to dismiss claim against it based on SC “door-closing” law that prevented a foreign party from suing a foreign corporation on a foreign cause of action.  (the plane crash actually occurred in TN after the plane was serviced by Dixie in SC) 

On interlocutory appeal, the 4th Cir. considered the “spirit” of the post-Erie decisions and generalized.  Burbank thinks this sucked – stern warning to NEVER generalize the advance of doctrine or consider the “spirit” of doctrine.  (WE WANT LAW, NOT SPIRITS!  -SB)

Ultimately, the court, using an amalgamation of analyses from Erie, York, and Byrd found that “countervailing” federal interests outweighed the state’s unspecified interests (i.e. state docket clearing).

· OUTCOME DETERMINATION (York) 1) Does refusing to apply S Carolina statute materially effect the outcome of the litigation – YES, you would be able to sue in Fed ct but not in state ct. 

· MODIFIED OUTCOME DETERMINATION (Hanna) would this lead to forum shopping or inequitable admin of the laws. 

BUT, this may have been rightly determined by HANNA part I; where a Congressional Act is pertinent…(only reason not to apply it is when it is Unconstitutional) According to Burbank, if the court knew what it was doing, it would have found that 28 U.S.C. § 1404 (a) [change of venue] governed in this situation.  That statute provides that a district court may “in the interest of justice” transfer a civil action to a district court where it might have been brought.  In other words, Szantay would have ended up in the SC court anyway under this statute.

D. Day & Zimmerman, Inc. v. Challoner
(s, injured by exploding shell while fighting in Cambodia sued maker of the shell in Texas federal court.  Texas conflict of laws rule applied a “place-of-the-injury” rule, so (s contended that the court should apply Cambodian law on proof of negligence.  Both district court and 5th Cir. (by balancing [Byrd]) refused to apply the Texas conflict of laws rules.

The Supreme Court “slapped” the 5th Cir. with this decision for not adhering to the rule under Klaxon:  “A federal court in a diversity case is not free to engraft onto those state rules exceptions or modifications which may commend the federal court, but which have not commended themselves to the State in which the federal court sits.” – this overturned a decision in the 5th Cir that relied on the Byrd  balancing test. 

· Klaxon Rule

· The conflict of laws rules to be applied by the federal court in a state must conform to those prevailing in that state’s state courts.

· In this case, Texas conflict of laws would have applied Cambodian law as that is the place-of-the-injury. 

· So, a Texas federal court, must look at what a Texas state court would do, and that would be apply Cambodian law
E. *Walker v. Armco Steel Corp.
Facts of case were exact replica of those raised in Ragan.  (Complaint filed against ( within two year SOL, but service of process did not occur until after 2-year period; suit would have been barred in state court and lower federal court found that service requirement was integrally bound with state SOL interests.) [Rule 3 implicated??] 

The Supreme Court dissipated any concerns that Hanna had overruled Ragan by distinguishing the federal rules of civil procedure involved in each case.  This case implicated Rule 3 (“a civil action is commenced by filing a complaint with the court.”)  As there is no indication that Rule 3 is intended to toll a state statute of limitations, the court finds that there is no “direct collision” between Rule 3 and the state service of process rule.  (In Hanna, the court said, Rule 4(d)(1) WAS in “direct collision” with the MA service rule.)

The court continues to say that “[t]here is simply no reason why” an action which would be barred in state courts by state SOLs should proceed in federal court.

Ct applied the modified outcome determinative test in Hanna:

1) Will there be a difference in the outcome?

If yes, then apply state law; 

If no, ask:

2) Will there be forum shopping effects: 

(Note, here this is not clear if this should be determined on a case by case basis or looking at a class of suits) in THIS case, classes might be affected, but this P would not.—at the time P filed suit, she had plenty of time to adhere to the state law and serve process on D) 

COMPARE: when the suit is filed last minute – this WOULD lead to forum shopping (state v. federal cts) so this class of suits may lead to forum shopping. 

3) Will there be an inequitable administration of the laws? (imagine explaining to client)

NOTE, there is no reason why fed cts would need to apply fed law here. 
 

Note; door was re-opened, perhaps for Byrd. 

BURBANK:  There are problems with the court’s analysis that the facts in this case would lead to forum shopping.   Burbank would prefer that the court consider whether  “the whole class” of cases would result in forum shopping.  (FIND AN EXAMPLE OF WHERE THE CLASS OF CASES WOULD RESULT IN FORUM SHOPPING)

F. Burlington Northern Railroad v. Woods – HOW TO AVOID THE MODIFIED OUTCOME DETERMINATIVE TEST>> (Interpret a rule broadly!) 

 D filed for a stay pending appeal, which was granted. The court of appeals affirmed. The state had a law that put a10% penalty on awards that were stayed by appeal if the court of appeals affirmed. Also, federal appellate rule 38 has a discretionary provision for penalties upon frivolous appeals.
Supreme Court found that Fed.R.App.P. 38, a discretionary provision for frivolous appeals (similar to Rule 11) was within the Hanna analysis of a federal rule that governed in place of a state statute.  The court cited Walker (see above) saying that Rule 38 was in “direct collision” with the state law.
[F.R.App.P 38 deals with penalizing frivolous appeals, the Alabama state statute deals with adding a 10% penalty for a stay judgments on appeal upon any affirmance.  Alabama has a rule equivalent to F.R.App.P 38, so….was there really a Direct Collision??]
So, this would tell us that the Alabama Statute deals with a different issue (providing interest for judgment winner, since he must wait through an appeal)!

(Although, redundancy in the law is not all that uncommon!)
Ct gave a very broad reading of the Rule so that it could avoid having to apply the modified outcome determinative test.   Much easier under Hanna for a federal Rule to pass muster than it is for a local judge made rule. 

Were a modified outcome determinative test to be used here: could say that using state rule in this instance may deter people from appealing. >> (is this a little bit o’ Byrd here??) 
G. Gasperini v. Center for Humanities (The Mother of All Erie Opinions)

NOTE:  I asked Burbank about the significance of this case.  Here’s the gist of his thoughts:

Cases after Erie (York, Byrd, Hanna and intervening) are attempts to formulate a proper Erie analysis. Gasperini, which is the most recent Supreme Court treatment of an Erie issue, shows that the Court considers Hanna to be the correct (or, at least, the most appropriate) method of analyzing an Erie issue.  Although the Gasperini opinion did not expressly conduct the below analysis, Burbank believes the questions posed were at the core of Justice Ginsburg’s thinking.  (See the attached flow chart for a better description the Gasperini analysis.)

FACTS:   Case in federal court (S.D.N.Y.);  ( moved for new trial (R 59) on grounds that jury verdict was excessive.  District Court denied the motion.  On appeal to the 2d Cir., the court applied a New York law of procedure, § 5501(c), which allowed judges more discretion in determining whether a jury verdict was excessive.  Here’s the Erie problem:

NY standard for finding excessive verdict:  “deviates materially from . . . reasonable”

Federal Judge-Made standard:  “shock the conscience”

Analysis: In class, Burbank suggested that the following series of questions are the best way to understand what the Court is doing in Gasperini:

1. What would source/nature of law be that allowed a federal court to examine excessive jury awards?
a. CONSTITUTION?  No.  The 7th Amendment doesn’t set a standard for examining jury awards.

b. FEDERAL STATUTE? There is no federal statute on point.

c. FED.R.CIV.P.? Scalia contends that R. 59 governing decisions to grant new trial is applicable, but court finds (and SB agrees) that R 59 does not tell us anything about the standard to be used in evaluating jury awards

NOTE: If Rule 59 were the pertinent federal rule, then we would proceed to the second part of the Hanna analysis which would require passing the two tests:

1. Rules Enabling Act (Sibbach test – if it governs procedure, then it’s procedural)

2. Constitution (Necessary and Proper Clause – if it’s rationally classifiable as procedural, than it passes constitutional muster)

2. Because there is no guidance from the above, analysis turns to judge-made law.
a. Judge made law used the “shock the conscience standard.”  State law uses the “deviates materially” standard.

b. How to reconcile?  Now, use the “relatively unguided Erie choice” (first part of Hanna).  Look at (1) forum shopping; and (2) inequitable administration of the law

c. The court finds that if the federal standard of “shock the conscience” is used in this case, both forum shopping and inequitable administration will result.  Accordingly, the court finds it appropriate to use the state standard.

3.  There is an additional Erie issue: the court still has to reconcile the state statute’s grant of power to appellate courts to review jury decisions.  Such a grant is contradictory to the federal system (7th Amendment forbids other courts from examining the jury’s verdict).  Ginsburg accomplishes this task by allowing the District Court the power to review the jury award using the NY standard; the appellate courts will then have the power to review the DC’s ruling using an “abuse of discretion standard.”  Weak support that Byrd has little continuing vitality (countervailing Federal interest against the Federal interest of outcome determination.) – how much, outside the scope of the 7th Amendment is unclear. 

There are potential problems with this “compromise” in that New York obviously had an interest in appellate courts reviewing the jury awards (i.e. there still is a potential for forum shopping under the court’s holding).  However, Ginsburg (and Burbank – maybe he’s got a thing for her) think that such a compromise is the best possible result in such a difficult case.

Scalia’s Dissent: We didn’t spend much time on this in class, but the two basic points are:

1. R 59 governs – if the district court finds that the jury award was excessive it can grant a new trial

2. The court’s “reconciliation” of the New York state law with federal practices of not having appellate courts review jury awards does not work.

Role of Congress in the Federal Rules of Evidence

· Originally, it was a bill and statute in Congress. 

· Left up to federal case law?  What was left?

· Question 16 (page 388)

· First, What is the source of law rule?

· Federal rule is a statute- you don’t have “unguided” Erie test.  So you shouldn’t necessarily assume it’s going to follow Klaxon.  But you know that Congress is concerned about forum shopping and one might think therefore that that might suggests the federal court should apply a state choice of law rule.  

· Second step- Which state’s choice of law rule?  Same considerations that lead you to ???

· Third step- which state’s rule of privilege recognize?

· No clear right answer

· Just look at the analytical rule.  Go through analysis again later.

VIII. Erie Summary: Two Revolutions

A. First (all of the above stuff): Confines federal courts to their proper law-making role under the Constitution and federal statutes by focusing on state law and state courts.

· Congress has broad law-making powers 

· Cases like Guaranty Trust and Klaxon  should be seen as limiting the courts and not Congress

· Courts are Limited by Rules Decision Act.

B. Confines federal law-making power to areas of general federal interests (but does allow for federal common law)

·  Erie constitutes no barrier for Congress to enact laws in pure Federal Questions. (Constitutional reach of Erie for Congress is very short) 
· Fed Cts have ability to make federal Common Law. 

2 step inquiry to approach federal common law: …

IX. Federal Common Law
Burbank’s general comments on federal common law: This is part of the 2nd Erie revolution.  Court’s have created a 2-step process to decide if federal common law should govern:

1. Is there federal competency to govern? (Constitutionally? Federal court practices?)

2. Should a uniform federal law govern in place of state laws (i.e. is it a good idea that federal law should govern?)

In many instances, federal courts have skipped this second step.  In Burbank’s words, judges are “so excited to make federal common law” that they don’t even stop to think if their decisions make the most sense.

Federal Common Law can be Applied if: 

(1) it survives the modified outcome determinative test

(2) There is competency to make such a law:

· Under the Constitution

· Under the prerogatives of the Fed Cts. 

· NOTE: Clearfield collapsed these 2 questions – When the US was a party, = Federal CL, Congress had power here so Erie  does not apply??

(3) There is an essential need to apply it: 

· Kimbell says only apply Federal CL if there is pressing need

· If not, borrow appropriate state law. 

Federal Judge-Made competency (when there is no statutory answer, but there is statutory permission)

A. Examples of Federal Common Law:

Clearfield Trust Co. v. United States

Issue:   What rules should govern a decision on endorsement of a check from the U.S. Treasury.  The court found that, because federal law had authority to dictate use of commercial paper, any case concerning commercial paper should therefore be governed by federal law.

Here, the Court borrows state law and adjusts as necessary to respect any discrete federal interests. 

Perhaps Congress implied by the Rules Decision Act that Federal Judge made law play a gap-filling role and provide uniform federal law. 

Pg. 391 questions:

· Why didn’t the constitutional holding of Eire apply here?

· There is no doubt about Congress’ power to legislate about federal checks.

· Why did the Rules of Decision Act not require application of state law?

· This matter is governed by “acts of Congress” and thus state law need not to apply.
United States v Kimbell Foods, Inc.
Issue:    Conflict over which loan private/public (from federal agency) should be given priority when payee defaults.  State law suggested that private loan should be given a higher priority.  Court found that, in the absence of Congressional action on the matter, the prudent path was to use state law.  – this is a case where state law may be applicable – state law “borrowed” by federal ct”. 

Federal courts view that in many situations, it is proper to borrow federal law instead of applying federal common law (when there is no need for federal uniformity) 

Illinois v. City of Milwaukee

Court granted a nuisance injunction citing the need for federal common law on environmental nuisance.  After Congress passed the Federal Water Pollution Control Act, though, the court threw out the injunction saying that Congress’ action displaced the need for federal common law.

The general trend of these cases is to allow federal courts to make laws that are binding on state courts.  This is revolutionary in that “general” federal common law, which characterized the Swift v. Tyson regime was NOT binding on state courts.

Today, it is usually sufficient for a federal court to “borrow” a law from a state and tinker with it so that it is not “hostile” to federal law.  (I’M NOT SURE WHAT THIS MEANS, SO ASK BURBANK TO POINT OUT AN EXAMPLE FROM ONE OF THE CASES THAT WE READ.)

WHAT TO TAKE AWAY FROM STUDY OF FEDERAL COMMON LAW:
The Supreme Court has not been very specific about limitations on courts’ ability to create federal common law.  Burbank contents that the Rules of Decision Act places limits on courts’ power to use common law, but courts have ignored it.  In sum, this is all about power and the courts have been reluctant to “find” any limits on their power to make law.  

B. Federal Law in State Courts

REVERSE ERIE (Supremacy Clause trumps it all)

*Congress has no power to implement rules of procedure on state courts, except when it is necessary and proper to implement federal substantive law.
1. Hinderlider case: Released on the same day as Erie (showing that Supreme Court foresaw both prongs of its revolution).  Brandeis found that question of apportioning water rights between two states is a question of federal common law (even though the case had been brought in STATE COURT).  Made it clear that there was federal CL and that it was binding on state courts. 

2. Series of cases on FELA (Federal Employers’ Liability Act): All of these cases ruled that FELA actions in state court should be governed by federal common law b/c rights under FELA were derived from federal power.  For a long time, the proposition that federal law could apply in state court was limited just to FELA actions.  This has been somewhat expanded.


3. Felder v. Casey
Wisconsin law on notice of claims (to protect municipal tortfeasors) threw out § 1983 civil rights claim b/c lack of notice to (s tolled the SOL.  The court found that the notice of claims law “so interfered” with a right to sue derived from federal law that federal common law would have to apply. “Federal right cannot be defeated by the forms of local state practice” 

The court is insisting upon the polices of 1983 and found that the state law hindered those policies
.

Burbank:  This is really not a very helpful case for Erie analysis.  It’s obvious that 

Congress had the authority to pass the Civil Rights Act and there is no question that the state law infringed on a federal right.  In other words, this is an easy question that probably could have been decided in one sentence. – Federal Act would have been displaced by state procedure here – when particular rules of procedure in particular state cts may be undermining the federal claim that is brought in state court, federal law will trump. 

HOW determine what State law is: 

1) Look to: 

a. Statute

b. Decision of State Supreme ct or other app cts on issue

c. Well accepted CL

2) Problems:

a. If controlling opinions are old, or against modern trend

b. If issue has never been addressed by any State Ct, Fed Ct must try to decide issue as it thinks state S Ct would

3) Options

a. Fed cts may abstain

b. Certification  by State Supreme Ct:

i. Costly; time Consuming

ii. Fed/State prob: cannot boss around State S Ct. 
SECTION 4: PERSPECTIVES (NO)
I.
Potential Problems Arising From Adversarial System

A. Partisanship of opposing lawyers can block the uncovering of evidence

B. Partisanship can distort vital testimony

C. General dislike or fear of being a witness

D. Role or Expert Witnesses is distorted – they become “expert advocates.”

II. Lassiter v. Department of Social Services
Issue: Concerning indigent’s guaranteed right to counsel in parental rights termination hearing.  Court weighs three interests derived from Matthews v.Eldridge due process analysis: 1) Private Interests; 2) Government’s Interest; 3) Risk of Erroneous Decisions.

Court canvasses all of these interests and abandons the Eldridge case to cite another precedent which says that due process issues should typically be decided on a case-by-case basis.  With this “end-around,” the Court finds that trial court may make the final decision.  PROBLEM:  Perhaps the court should have considered another interest – “Fairness and Justice.”  The procedural system should not monkey around – the litigant should leave the court with the feeling that she got, at the very least, a fair shot.

III.
Webster Eisenlohr v. Kalodner – Writ of Mandamus

A. (s had a derivative shareholder action against ( company.  ( released annual report and convinced a number of the (s to sell their shares in the company. Because they were no longer shareholders, the (s could not serve as representatives in the class action suit.  Concerned that the ( had used fraudulent tactics to convince the ( representatives to sell their shares, Judge Kalodner appointed a special master to investigate.  The Circuit Court overturned the appointment of the special master and issued a writ of mandamus to Judge Kalodner.

B. Did Kalodner’s actions have any merit?

1. There was a big problem in that the (’s lawyer had a deal with the ( company  where he would receive a payout any time one of the (s sold off their share.  So, the (’s attorney had a significant interest in his class disappearing.

2. This is an oft-occurring problem in class actions where the class counsel often has a greater interest in settling the case than she does in winning on the merits.

C. What was wrong with Kalodner’s actions?

1. Could look at buyout of (’s shares as effectively a settlement of the action.

2. (s, if they were concerned about the ( misleading them, could have brought fraud tort action on their own.

a. Problematic though in that a ( who has been “bought out” may not want to bring an action against the company

3. Kalodner could have taken less “invasive” action:

a. Could have contacted federal regulatory agency – SEC, U.S. Attorney’s Office

b. Could have turned investigation on the (’s lawyer for unethical behavior.

4) Alternative Dispute Resolution (ADR)

A. Possibilities (from most to least adversarial)

1. Administrative Hearing

2. Arbitration – if stipulated in contract, parties have control over procedures

3. Mediation – Mediator does not have coercive power, but also does not have to focus exclusively on the issue immediately at hand.

B. Advantages of ADR

1. Relieves court workload

2. Improves access for disputants

3. Socially and psychologically less disruptive than judicial resolution

C. Misguided Assumptions About ADR

1. General assumption is that ADR helps to avoid litigation

a. This assumes that a lot of cases are litigated – wrong, very few actually go to trial

b. Not even all the rest are settled

c. A good number are disposed of before trial via 12(b)(6) motions

2. Suggests incorrectly that the reason we have courts is solely for dispute resolution – this throws away the whole concept of norm articulation

D. Burbank’s Suggestion:  Suspend Judgment on benefits/costs of both litigation and ADR

5) Comparative Legal Systems

A. European system often labeled as “inquisitorial.”  This pisses off the Germans especially because this assumption comes from a 40-year-old law review article that is often students’ first exposure to the European system.

B. Actually, most European systems are similar to American.  Specifically, the German trial is like the American pre-trial conference.  The French used to have three-judge panels at a first hearing in a civil action – lots of managerial judging.

SECTION 5: TERRITORIAL/PERSONAL JURISDICTION
I. Introduction

A. Rules of personal jurisdiction tend to be governed by state law.  Congress has not asserted broad authority – the theory and practice of state law is ( of interest b/c of:

1. State laws are imported into the FRCP via Rule 4

2. Constitutional limitations on state law complete the picture of how judicial business is allocated.

B. Take care to not get tripped up by terms.

1. Personal Jurisdiction:   Considers authority to adjudicate matters over people or things.

2. Subject Matter Jurisdiction:   General types of lawsuits.
C. Definition of types of jurisdiction:

1. In Personam: jurisdiction over the (’s person gives the court power to issue a judgment against him personally.  This judgment can then be sued upon in other states, and all of his assets may be seized to satisfy the judgment.

2. In Rem: jurisdiction over a thing, gives the court power to adjudicate a claim made about a piece of property or about a status.  An action to quiet title to real estate, and an action to pronounce a marriage dissolved, are examples.

3. Quasi-in rem: Action is begun by seizing property owned by (attachment) or a debt owned (by garnishment) the defendant, within the forum state.  This is different from in rem jurisdiction because here the action is not really about the “thing” seized; instead the thing seized is a pretext for the court to decide the case without having jurisdiction over the defendant’s person.  Any judgment affects only the property seized, and the judgment cannot be sued upon in any other court.

D. General reference: (Jurisdiction over parties)

1. In order for a court to have the power to adjudicate a controversy, it must have two types of jurisdiction: subject matter jurisdiction and personal jurisdiction over the D.  This concerns the relationship of the D and the court/forum state itself.  The question here is: What does the relationship have to be in order for the court to have jurisdiction?  (Note: For the most part, there is a parallel of the scope of personal jurisdiction between state and federal courts.)
2. In order for a court to have jurisdiction over a party, there are two distinct requirements that must be met: 
a. Substantive Due Process - the court must have the power to act, either upon given property, or on a given person, so as to subject him to personal liability.  
b. Procedural Due Process – The court must have given the D adequate notice of the action against him, and the opportunity to be heard.  
E. Problems with states and “linkage” (states have tended to tie their law of personal jurisdiction to the Fed Constitution)

· A race to the bottom; state lawyers consider the interest of their client and other lawyers – state cts trying to quickly exert all power possible so other states do not.

· Due Process – procedural and substantive dimensions (difficult toidentify??)

· Exacerbated the uncertainty of state standards founded on Const limitations

II. THE FRAMEWORK
A. Pennoyer v. Neff (1878)

Neff possessed land in Ore; while there, consulted w/ shady attorney, John Mitchell.  Neff moved to CA; Mitchell sued Neff in Oregon State Court for delinquent fees.  Mitchell filed complaint and courts ordered “service by publication” – notice of lawsuit published in weekly Ore local. newspaper.  Editor of newspaper submitted affidavit certifying that summons.  Neff never heard about lawsuit so Ore court entered default judgment for Mitchell.  Mitchell executed on the jment and there was a sheriff’s sale of the land and M bought it got ~$300 (perhaps M used the lawsuit just to get the land) then deeded land to Pennoyer (another shady dude).  Neff then heard about this and filed a diversity suit in Ore. N sues M to eject him from land in Ore Fed Ct.  Trial Court, responding to Neff’s collateral attack, ruled that Ore. court’s holding was invalid. (though the opinion agreed with Pennoyer saying that Oregon ct exercise post-jment seizure. But that Mitchell’s aff did not show that he had used due diligence to track down Neff and [that someone involved in the printing process had to print the aff note, this is a stretch and shows that Judge did not like M]) and therefore the Oregon Federal Court did not owe full faith and jment to the state court ruling.   ( appealed to Supreme Court.

The result of this suit turns on the validity of M’s suit against N that led to M gaining the property.   P’s title depends on the validity of M’s title which depends on the validity of the jment against N.   N said he had no notice, but also claims that Ore had no jurisd over him b/c he was residing in CA.   Had the ct ruled that the state cts ruling was valid, could not have given N the land here owing to the Full Faith and Credit Statute §1738 – NOTE Full Faith and Credit  Clause (FFCC) of Constitution appears to adhere only to state courts, Congress has broadened it in this statute to apply to fed cts as well. 

ISSUE: What are the territorial limits of state’s personal jurisdiction? 

1. Holding: The Oregon court did not seize Neff’s property prior to the lawsuit and thus the suit was in personam and not in rem.  Oregon court therefore did not have jurisdiction over Neff.j

a. Rationale: If the court didn’t seize the property, there is nothing to prevent the property from disappearing (i.e. being sold, conveyed etc.)

S Ct says: in personam service has to occur by hand, if the person is in the state (and there is NO out of state service) – in rem (jurisd over land): the problem here was that the property was not brought within the control of the ct by seizure or some other act. 

Concerns: whether D does have property within the state; 2) N can sell the land b/w the suit and jment – then there are big problems.   THEREFORE, the property before it becomes jurisd of the ct, must be taken into the ct by seizure or other act. 

Theory here is: power; that the state has control over every person or property w/in the state.  (this concerns substantive due process [power over person or land in the state]

2. Two Theories of Public Law

a. Every state has power over persons or property within that state (exclusive)

b. No state may exercise direct sovereignty over a person or property outside of the state.

3. Due Process Clause of the 14th Amendment.  It was not enacted at the time this action arose so it could not apply.  

· However, in dictum, court said that significance of due process would allow a party to directly challenge jurisdiction rather than being forced to challenge collaterally (as ( does in this case) – as the question of review of Ore state ct was only reached by a collateral suit (N v. P) as opposed to being sued directly by N in original action (limited appearance?) After Pennoyer, 

4. Unfortunate Problems Deriving from Pennoyer (i.e. why it sucked)

a. Court blended topics of power and notice.  (The court’s notion was that the exercise of jurisdiction over an out-of-state resident and the corresponding notice by publication would be more palatable when the forum court seized the (’s property at the commencement of the action.)  Ct seemed to think that seizure of property would help this case, buoyed on the notion that a property owner need take due care over his land.  At the time this was decided, S Ct had not yet perceived that notice of the lawsuit presents an analytically different concept than power.  Power (seizure) provides some additional notice in N’s position who is out of state – but Ct was confusing notions of power and notice. 

b. Only notice required for in rem/quasi in rem actions was constructive notice (notice by publication) b/c process could not effectively be served beyond territ confines of the state. 

c. Process for in personam cases could not be served out of state

(i) note, these days this framework  impossible to sue out of state resident who gets into accident then leaves state (Hess v. Pawlowski) 

(ii) As soc became more mobile, advent of cars, the constrainst of received legal docs are illuminated in light of soc needs,  Therefore, cases that follow demonstrate law trying to create legal fictions to accommodate soc’s needs; nowadays, pretense of fiction may need to give way to total doctrinal overhaul (it has) 

B. Closson v. Chase (1914)

Wisconsin Supreme Court disregarded the Supreme Court’s holding in Pennoyer by holding that a court did not need to attach possessions of an out of state ( to commence an action against that (.  Suits against an out-of-state ( would be in rem. (shows that by 1914, cts not taking seizure seriously as a form of jurisdiction – but, reconcile with Pennoyer in that Wisc not require that notice be served on D.  Service of process,  note, performs 2 functions: 

1) asserts power of tribunal that issues it to assert jurisdiction

2) provides notice of the existence of the suit. 

III. JURISDICTION OVER THINGS – TRADITIONAL THEORY
Note:  The constitutionality of in rem jurisdiction has never really been considered unconstitutional.

Note: this section shows cts using legal fictions to avoid the appearance of change while bringing it about in fact. 

A. Tyler v. Judges of the Court of Registration (1900)
An applicant was attempting to quiet title over his land.  The court of registry, pursuant to a statute, published notice to “all persons who might have an interest,” unnamed and unknown indicating that there would be a hearing to quiet title.  Tyler, a 3rd party who thought he might have an interest in the land brought this action claiming that published (or, “constructive”) notice was a violation of due process rights.

1. This case, unlike Pennoyer, discretely separated the questions of power and notice.  The Court of Registration clearly had the power to adjudicate in rem actions.  The question was, however, whether notice by publication was constitutionally sufficient.

2. Holmes concluded that constructive notice (as compared to personal and mail service in the Ct Registry)  was sufficient for “unknown” interests while recommending to the legislature to require notice by mail to those parties known to have an interest in the land.

a. To rule otherwise, that all people must be given in-hand notice, would be fraught with practical problems (i.e. SOLs wouldn’t be enforceable b/c of the time it would take to give everyone notice, the theory of adverse possession would be destroyed etc.) (note, in hand service of out-of stater’s would have been impossible under Pennoyer [no jurisdiction over people outside of the state] 

3. Most influential part of this opinion was Holmes’ cutting through the bullshit about in rem/in personam classifications.  In reality, they are both actions against people.  The difference is in the class of people they affect. (All proceedings are really against people) 

a. In Rem – Affects rights of everyone in the world with regard to a specific piece of property.

b. Quasi in Rem – deals with rights of specific people in their rights to land; property. 

c. In Personam – Affects the rights of a finite number of people.

B. Garfein v. McInnis (1928)

( (NY)  sought specific performance of a contract for land transfer in New York.  ( resided in Connecticut, however, and, under Pennoyer’s dictum re: out-of-state service for in personam actions, it appeared that such an action would not be allowed.

1. Court looked to a New York statute providing that, where a complaint seeks to exclude (meaning . . . kick his ass off) property in NY, the summons can be served outside of the state.

2. The court stretched really hard and was able to fit this statute within the Due Process Clause:

a. Specific Performance actions typically thought to be in personam

b. Quasi in rem jurisdiction (attaching (’s possessions to create a constructive form of in personam action where the only thing at issue is that attached property) could be applied in SP cases

(i) Note, Ct could not hold seller (CT) in contempt if he refused to convey the land because they had no jurisdiction over his person

(ii) Instead, If seller refuses to convey, quasi-in-rem statute will kick in and sheriff  will be able to seize the land. 

c. Rationale was that land was in New York, so the New York courts must have power to execute a transfer of title.

(i) Several other jurisdictions had adopted this theory explaining that a specific performance decree will ex proprio vigore (by its own force) create the transfer.

d. This case is also important b/c it was the first indication that courts were considering state law limits on personal jurisdiction. (??) 

3. Answers to questions after Garfein: p. 939

(1) Court can order S to convey property

(2) NO.  SC cannot directly affect the transfer of title in another state.

(3) A) Yes, under Garfein; B) Under Full Faith and Credit Clause, NC court should grant the specific performance

(4) What relief can S get from own cts in SC? Court cannot order SP over B or damages, BUT, the court can release B from the title so his interest is not hanging over S’s head. – (because this is an exercise of in rem) Ct would say, we can’t order B to buy the land, or pay damages, but we can free the land from any interest and that then frees S to sell the land to someone else (i.e. say that the K has no continuing effect on the land so that I can sell to someone else) note, this would be quasi-in-rem as was not intended to bind the entire world (Holmes; Tyler) , the suit was over property in relation to finite # of parties. 

C.
Harris v. Balk (1905)

Harris owed Balk (both residents of NC) $180; Balk owed Epstein (MD) $344.  While Harris in Baltimore, Epstein attached Harris’ debt to Balk and commenced quasi in rem suit against Balk (i.e. caption, even though the suit involved Harris = Epstein v. Balk).  Harris gave money that he owed to Balk to Epstein.  Balk commenced suit in NC to get Harris’ debt of $180; Harris argued that NC court should give full faith and credit to the Maryland judgment. …Think about Harris’ debt owed to Balk, under this theory, it is like property; (but, it is distinguishable from land b/c land is immovable, land is tangible (while debt is movable and intangible) the problem is how to locate intangible, moveable property…

1. Under the traditional (i.e. Pennoyer) theory, Balk would have to own property in MD for Epstein to commence suit against him.  The court found that the debt, even though it was intangible property, traveled with Harris so that Epstein could in fact attach it.  

2. A convoluted reasoning.  The court said that Epstein could attach Harris’ debt so long as Balk could sue him (which isn’t much of a limit b/c Balk could sue Harris anywhere that he could find him).  The court also effectively appointed Epstein as Balk’s “agent.” ; note, this is a strange “fiction” E could sue wherever B could sue H (which was not much of a limitation because B could sue H wherever H was) – i.e. attachment is done by local law and debt follows the debtor even if he is jut temporarily in the state. 

3. This case was overturned in 1977 by Shaffer v. Heitner which found quasi in rem actions to be unconstitutional.

4. Hypothetical: E claims that B owes him 300k.  H owes B 18k.  E sues B by attaching H’s 18k debt.  What are Balk’s options?

a. Harris could stay away and suffer default judgment and lose 18k

b. Balk could make special appearance to challenge jurisdiction, but that’s dangerous:

(i) State may not allow special appearance – if you lose, the best you can do is stick around and argue the merits and preserve your right to raise jurisdiction on appeal

(ii) Compare limited appearance – ONLY to challenge the validity of jurisdiction; compare special appearance – now you can come in and argue jurisdiction and not have to argue on the merits. 

(iii) Balk could still be in a bind if he argues on the merits – he may be subjected to liability for the entire 300k debt (although most states would have him subjected to the 18k debt)

(iv) NOTE; it’s important to have limited appearances here so that B not liable for all $300K if challenges E’s attachment of H’s debt of 18K to B. 

5.  N picnic in Ore and served by P during picnic;  As a state ct judge in Ore, if N comes to defend in Ore, there must be authority over jurisdiction in state law.  Not a federal question, how the state decides this is whether there is authority in state law.   Presence in the state was traditionally deemed adequate for service (under the Constit); state could have arrested N and thrown him in jail to ensure they had jurisd; but did not need to b/c presence in the state is sufficient to state to assert jurisd over service (tag jurisdiction?) 

IV. Procedural Incidents of Jurisdiction
A. Special Appearances in State Court (Copied directly from hand-me-down outline b/c my notes mysteriously suck here)

1. ( files notice that he is appearing solely for the purpose of challenging jurisdiction and not submitting generally to jurisdiction.

2. In most states, even if ( loses his special appearance challenge to jurisdiction, he may still defend the action on the merits and then appeal the assertion of jurisdiction.  Some states will allow interlocutory appeal on the ruling over jurisdiction.  If ( loses appeal, he has lost all challenges to jurisdiction.

B. Collateral Attack of Jurisdiction
1. Challenge forum state’s assertion of jurisdiction when ( files action to enforce judgment in (’s state (assuming that ( won default judgment from (’s staying out of the first action.

2. Pitfall: if court decides against the ( on jurisdiction, he cannot relititigate on the merits b/c of res judicata.

C. Challenging jurisdiction in federal courts  (Check out the facts of this, it may be wrong)
1. Not permitted.  Instead, ( can make 12(b)(2) [lack of jurisdiction—personal] motion for dismissal.

2. If ( filed a 12(b)(6) motion, though, that would classify as defending on the merits, which would force ( to subject self to entire liability.

3. Note; difference of preclusive effect b/w 12(b)(6) and 12(b)(2) --- where 12(b)(6) is defending on merits, if D loses, this has preclusive effect – this may be wrong) 

D. 28 U.S.C. § 1655 – governs federal in rem jurisdiction
1. If there is diversity and the action can be brought in federal court – this statute governs only actions on a pre-existing lien

2. Allows nation-wide service on (s in district court actions

3. If the ( in a § 1655 suit defaults, the judgment will only affect the property covered by the lien.

4. Federal Actions under Rule 4(n)(2) ; for many years there was no provision for commencing an original action on the basis only of attachment or garnishment, without personal jurisdiction over the D and without a pre-existing lien or title as under §1655.  In 1993, the rulemakers limited the use of nonpersonal jurisdiction under Rule 4n2 to circs where personal jurisdiction is not available (not major effects) 

5. Jurisdictional amount; should any jurisdictional amount that is required by the federal statute governing s-m j be measured by the total claim ($100K)  or by the value of the property in question in the in rem case ($5K) ? …case authority suggests that the amount of the underlying claim is controlling…

E. Campbell v. Murdock
Court finds that out-of-state D has two options in federal court quasi-in-rem judgment:  either (1) not appear and subject self to default judgment (judgment only affects land); or (2) appear and subject self to personal judgment.  In other words, under 28 U.S.C. § 1655, a limited appearance is not allowed.  If the ( shows up in court, she cannot limit her liability to the value of the property that was attached.  (This case has little precedential value)

Counterclaims in “in rem” or “quasi in rem” actions:  13(a)(2)
In an action in rem or quasi-in rem, the defendant in federal court does not have to plead any counterclaims that he might have (even if compulsory), even if he makes a general appearance, but if he chooses to counterclaim, then the compulsory counterclaim rule comes back into normal operation.
V. Jurisdiction over Persons – Theory in Evolution 

Four Bases of PERSONAL JURISDICTION:
1. Presence
2. Domicile
3. Consent
4. Acts
A. Presence as a Basis for Jurisdiction – In general, presence in a state is sufficient for personal jurisdiction – whenever a party is served in a state, s/he is subject to jurisdiction there.

Neff picnic in Oregon served Pennoyer Hypo revisited:  

As a state ct judge in Ore, if N comes to defend in Ore, there must be authority over jurisd in that state law – Not a federal question – how the state decides this is whether there is authority in state law.   Presence in the state was tradit deemed adequate for service (Under the Const); state could have arrested N and thrown him in jail to ensure they had jurisd, but did not need to because presence in state is sufficient for state to assert jurisd over service. 

· Question: How justify a court’s authority over a person just because the person is passing through the state:

·  “tag jurisdiction” -- states have power over people within the state. But, note, this is general jurisdiction, no need for the claim to be connected to what actually happened in that state. 

· Problem: “race to the bottom”; states concerned about their lawyers having access to ct, and, if that state does not exercise power over lawyers, other states will (tendency to take all the power and run with it)

· Burbank: On a 19th C view, tag jurisdiction may have been an imp mitigating factor for Ps to sue Ds because of limits to process under the traditional theory…Now, in light of Intern’l Shoe there are more opportunities to sue and tag jurisdiction seems absurd.
1. Darrah v. Watson (1873)

Darrah sued Watson, who was a resident of PA while he was on business in Virginia.  Court ruled that Watson’s presence in VA was sufficient for assertion of jurisdiction.

2. Grace v. McArthur (1959)
( was served for E.D.Ark. while flying over the eastern district of AK.  Jurisdiction was upheld.

NOTES: 

Enforcement of Jments in other states

· One way to enforce personal jment in another state is to bring there an action upon the jment, to obtain new jment and then enforce the new, domestic jment.   In such a case, the forum ct will, on collateral attack inquire into the lack of validity of jment of the rendering of the original ct. 

· For jment To be valid and hence enforceable :

1) ct must have competency (SMJ); 2) authority over D or other target of the action; 3) persons must be given opportunity to be heard.

· In Darrah, D challenged the jurisdiction of VA in collateral attack in IA; IA found that VA jment was valid – in hand service of process in VA was deemed to have authorized jurid over Watson; mandated by Full Faith and Credit Clause to give VA jment credit: constitutional mandate that a state must give the same effect to a valid jment that it has in the state that rendered the jment.   Note, this applies if regardless of whether 1st court is state court and 2nd is federal or vice versa, or both federal; federal common law of res judicata also applies. 

Note also that IA needs to look to VA constitutional (due process) law to see if VA had acquired jurisdiction over Watson and then look at whether VA law is consistent w/ DPC of 14th Amend.; and principles of res judicata to see if jment should stand.

B. Exceptions to Presence as a Basis for Jurisdiction

1. Wyman v. Newhouse (1937)

(, widow, who had relationship with (, told him that she was leaving for Ireland to visit her sick mother and that she would not be coming back.  Asked him to come to Florida for one last visit.  When he arrived, she served him with process for a debt.  On collateral attack, NY federal court ruled that fraud was not acceptable to draw someone into a state for service of process.

· Restatement (Second) of Conflict of laws § 82 agrees w/ this policy! But, if a state does not, states must honor that state’s choice!

· Subterfuge is permissible in some jurix when the person served is voluntarily in the state

2. Questions on p. 503. (possible applicability of state law in light of fraud)

· Doctor from Argentina was voluntarily in New York, fraudulently drawn to hotel lobby for service.  Jurisdiction upheld.

· Husband sent wife on a boat trip to CA.  Put service for divorce action in a box that he said was a gift for her mother.  No jurisdiction.

· How to distinguish?

· This is not a problem of power to assert jurisdiction, but rather a problem of notice.  The doctor had notice of the lawsuit.  The wife, however, probably did not know about the lawsuit until she got to California (long time considering she was taking a boat – she sailed w/o opening it and therefore defaulted).  This would have been a violation of due process because of lack of notice. 

3. Immunity when in state for lawsuit

a. Generally, when parties are in a state for a lawsuit, counsel, parties and witnesses are considered immune – this meets with a lot of criticism (the costs, however are that no immunity may discourage witnesses from participating in the trial at all) 

b. Consider policy issues regarding all of the potential players in a lawsuit.

(i) Witness v. Party – Party is obligated to be in the state, so he is essentially on notice about the potential for service. A witness, however, may choose not to testify because s/he may fear being served in the state.  So, it would seem more appropriate to give a witness immunity from service (according to policy that we want people to testify) than it would to give immunity to a party in the suit.

c. Questions on p. 504 are designed to show that blanket immunity for participants in a lawsuit is dumb.

d. HYPO: suppose N is still domiciled in WA and he’s on long vacation in HI – WA cts permit service at person’s home with a person of suitable age and discretion [state law authority]’ M goes to Ore (??)  to serve process.  Can N successfully resist the grounds of the WA jment (NO) – WA has statutory authority; which is constitutional.  How, under traditional Pennoyer regime is this possible? Physical presence is required for in personam jurisd – 

· 19th C framework: Someone who is domiciled in the state is always seen to be present in that state

· 20th C thinking: [reasons to question domicile as a basis for personal jurisdiction] Note, this permits ct to adjudicate nay claim, whether related to the activities in the state or not – may have absolutely nothing to do with the state of WA – remember the “headquarters” function of domicile for SMJ; there is at least one place where the law can give legal significant to one person. 

C. Enforcement of Judgment in Other States

1.  Generally, for a judgment to be valid and enforceable in another state, must meet three conditions:
a.  Must be rendered by a court with competency (SMJ)

b. Court must have sufficient basis for exercising adjudicatory authority over the ( (Personal Jurisd – power, Substantive Due Process) 

c. Person legally affected must be given opportunity to be heard (Notice, Procedural DP) 

2.   Law to be applied by the forum court in applying the judgment is the law of the judgment-rendering sovereign (choice of law issues – Klaxon apply the law of the state which the original jment was rendered) 

D. Domicile as a basis for jurisdiction [presence + intention to stay]

1. Milliken v. Meyer: Domicile is sufficient for establishing personal jurisdiction.  

· The authority of a state over one of its citizens is not terminated by the mere fact of his absence from the state. The state which accords him privileges and affords protection to him and his property by virtue of his domicile may also exact reciprocal duties.
2. Fitting within Pennoyer doctrine:

a. 19th century view of domicile was that it was equivalent to presence.  In other words, a domiciliary was considered to always be present, even if out of the state.

b. Also was no requirement that there be a connection between the substance of a lawsuit and the persons’ domicile – domicile therefore creates general jurisdiction – you can file any lawsuit against a person in that person’s home state.

3. Domicile depends on the time the lawsuit was brought – if the ( moves after served at domicile, the original domicile will remain pertinent for purposes of jurisdiction

4. Q 17; D was domiciled when the claim arose and when action commenced but ceased to be before service was made. Traditional theory: Yes, this makes a difference; jurisdiction exists for claim arising in the state; Now:  because service of process is a means of giving notice, this does not make a difference (because at the time the suit was commenced, the person was domiciled in the state)  GENERAL JURISDICTION> 
5. Q 18; should not matter when the person moved so long as the claim arose beforehand – but Burbank says when the lawsuit commenced is the most important time 
6. Q 19; p 505; What if person has a residence that is not a domicile?  It would be questionable whether that second residence would be sufficient for jurisdiction.  Because domicile essentially serves a “headquarters” function, it does not make much sense to allow a person to have more than one headquarters.  Is there a need for 2 headquarters given Burbank pays taxes in PA but not MA and can be sued in PA; why also allow him to sue in MA? – Note that under this Q, Ill purports to have jurisdiction over this (p. 994) 

E. Consent as a Basis for Jurisdiction

1. Consent can take many forms:

a. Can consent in contract (i.e. clause reading: “if dispute arises, there will be jurisdiction in State X”) [must be knowing and voluntary though]

b. ( can waive process from ( and consent to jurisdiction, or just accept the service of process

c. Consent via general appearances or by authorized attorney

2. Special Appearances (revisit)  -- appear in the state ct only to argue jurisdiction w.o having to argue on the merits as well – (otherwise, it can be consent to jurisdiction can be sprung on you by way of your appearance at the suit.) Compare: limited appearance; where you go to defend just on the property as the basis of the suit – will they allow you to argue on the merits – limited to value of property [or to the entire value of the debt which exceeds the value of the property attached] 

a. Today, every state will allow special appearances

b. In federal courts – you can challenge jurisdiction, litigate on the merits and still preserve right to appeal the court’s jurisdiction decision

c. In federal court, if you don’t raise a 12(b)(2) motion, you have effectively waived the right to challenge jurisdiction.

d. Collateral Attack HYPO: M sues N in Ore; N hires a lawyer and argues on the merits, M wins and gets jment – tries to enforce in WA – can N make collateral jursd challenge – NO, because when you defend on the merits w/o raising the issue of jurisd, you waive the right to raise jurisd later (Observe that when D defends in fed ct on the merits and the raises the question of jurisdiction on collateral attack – can’t waive right to defend on the merits (if challenge jurisdiction first)  when the suit is brought in federal ct.

3. Hess v. Pawloski (1927)

a. MA statute held that anyone driving a vehicle in MA had consented to appoint the Registrar of Motor Vehicles as an agent for service of process in the event of motor vehicle accidents in MA [This is a type of Specific Jurisdiction].

b. Court therefore got around Pennoyer problem of prohibition on out-of-state personal service by “fictionally” appointing an agent and then conducting notice by mail. (because under Pennoyer regime service could not be made on an out-of stater. ) 

c. Fiction [of implied consent] was a necessity in Pennoyer regime because Pennoyer did not provide for service on out-of-state individuals (because state officials were in-state, it appeared to comply w/ Pennoyer). Pennoyer did not envision the onset of automobiles which increased Americans’ mobility and allowed people to travel over state lines more frequently than in the past.  Out-of-state service became a necessity, so fiction would have to fit the bill. )
d. Problem – party could be “served” and never know about it. (They got notice by mail though)

e. Note, this type of implied consent is no longer used – Now minimum contacts is used. [Hess would pass minimum contacts test used today] 

F. Acts Done in a State as Basis for Jurisdiction

1. Flexner v. Farson (1919) – private business does not consent b/c state does not have a right to exclude businesses in the state. 

Kentucky, on the theory that it could exclude corporations from doing business in the state, had statute that said businesses had constructively consented to jurisdiction in the state. 

The Supreme Court reasoned that this theory was based on a false assumption, because, under the Interstate Commerce Clause, states could not keep businesses out of the state.  Because of the fictional consent, then, the court ruled that Kentucky could not exercise jurisdiction over the ( business. W/O the power to exclude, no power for implied consent

2. Doherty v. Goodman (1935)

Iowa had statute allowing service on any business who had an agent in the state.  (, part of a securities firm, had agent in state, served with process.

a. Court found that b/c business had voluntarily placed an agent in the state and b/c state regulated the particular business, service was legitimate.

b. In argument, distinguished from Flexner by saying that agent served in that case was not really the (’s agent at that time.

c. In reality though, the court in this case was changing Flexner’s analysis and allowing for “consent” to jurisdiction by voluntary business participation in the state. [Transitional Case]

NOTE: in above 3 cases consent was predicated in the notion that the state had the power to exclude corps from operating within that state.   Implied consent was a useful fiction for a time, now there are concerns that allow state the jurisdiction (automobiles; registration of securities)  -- Burbank says Flexner and Doherty  could not be reconciled and that the consent fiction could no longer be used.  

3. Dubin v. City of Philadelphia (1938)
Court allowed assertion of jurisdiction over those (s who owned property in the state even if they were domiciled in another state.  P sued in PA state Ct for injuries sustained on a broken sidewalk in Phila. 

a. Burbank:  This is a transitional case, moving toward the current state of affairs.  

b. Was not a quasi in rem case – was essentially allowing for in personam jurisdiction (perhaps foreshadowing the “minimum contacts” test)

c. This statute: “non-resident owner of real estate, by ownership thereof made the Sec of PA his agent in any accident or injury that occurred arising out of such real estate…” was different than Pennoyer and Harris in that the extent of jurisd in PA was not limited to the value of the property and the claims limited to something that arose out of the property – therefore this was specific jurisdiction: which requires a relationship b/w the claim and the property, but, once that relationship is clear, the amount of the claim can exceed the value of the property…further shows that Pennoyer was not serving this contemporary soc well…

4. Adam v Saenger (1938)

Court upheld CA law which allowed (s to assert cross claim against ( in same action even though ( may not have been subject to personal jurisdiction in the first place.

a. Supplemental Jurisdiction would not apply here because that is an issue of subject matter jurisdiction – two separate considerations.

G. Appearance as a Defendant as Assertion of Jurisdiction 

1. In 1890, (York v. Texas), Supreme Court upheld a TX statute allowing the state to treat any appearance by the ( or his authorized attorney as a conferral of jurisdiction over his person

2. Left a ( with two options:

a. Coming in and fighting the action on the merits

b. Stay away entirely and later challenge personal jurisdiction in a collateral attack after default jment by P

c. SOLUTION: special appearance or Rule 12(b)(2) defense enables the D to circumvent this dilemma (making a special appearance to challenge ONLY jurisdiction, and being careful not to do anything that would resemble a general appearance.)

3. Situation NOW:

a. Most states, and all federal courts allow a 12(b)(2) motion (many states have equivalent)

b. Problem becomes: Does ( waive right to appeal jurisdiction if he defends on the merits?

(i) A few states say that ( DOES waive right to appeal; in that case left w/ hard choice:

(a) Stand on jurisdictional objection and submit to adverse judgment in order to preserve right to appeal

(b) Defend on the merits and forego any right to appeal

· Justification: “D who insists he is not properly before a court should not be able to do anything inconsistent w/ that contention (Should stay away)

(ii) Federal courts and most other states have removed the dilemma: allow ( to challenge the jurisdiction, defend on the merits and appeal the adverse decisions on both jurisdiction and merits 
(iii) But, if D loses his challenge to jurisdiction and fails to upset the result on appeal, then the doctrine of res judicata will preclude his re-litigating the point on collateral attack (claim preclusion) 

H. Jurisdiction over Corporations 

1. Problems prior to International Shoe – Pennoyer problem made clear (cts first look to fictions) Problem, when corp not expressly consent to jurisdiction.  It seemed to work well with Corps b/c excluded from Immunity clause and as a privilidge to do interstate business, consent to jurisdiction in out home state cts.  This not work for individuals because individuals not excluded from Immunity Clause (Flexner, Hess, Dougherty) ; 

· Then, turn to fiction of corporate presence – deemed part of jurisdiction in that state if fiction that an agent is “present” in that state is met. 

a. Four bases of personal jurisdiction (A – G above) were translated into various ways of determining a corporation’s jurisdiction. (Domicile; Consent; Acts done in state + presence in the state)  -- Tried to assure that there is always a place at which the corp is amenable to suit. 

b. State of incorporation always gives that state a basis for the exercise of jurisdiction over the corporation in any action that may be brought against it there, regardless of where the claim arose (Wait a second, how does this relate to Shaffer v. Heitner?)

c. Progression of “fictions”

(i) Originally, no action looking to a personal judgment over a corporation could be successfully maintained against a corporation outside the state of its incorporation (unless corp. actually consented) 

(ii) Consent was next fiction – pushed to the breaking point in thinking that states could keep businesses conducting interstate commerce out of the state (Flexner) 

(iii) Presence – cases that used this fiction did not clearly develop how far a foreign corporation doing business in a state could be subjected, in the absence of consent, to personal actions on claims arising from business NOT done within the state (general jurisdiction with Joe bag o’ donuts) 

2. International Shoe Co v. Washington – ct has decided that it’s time to change the jurisdictional framework (Pennoyer + fictions) *** states’ control over corps and individuals – a paradigm shift. 
State of Washington served notice on one of Shoe’s (incorporated in DE) sales solicitors in state assessing funds that were due from the company to pay for the state’s unemployment compensation fund (a tax, if you must).  Shoe contended that assertion of personal jurisdiction was not appropriate.  (Its agents did not establish a presence in the state – they did not complete sales there – only had one shoe) – only distributed merchandise through several sales units)  P served D personally in WA and sent copy by registered mail to Shoe at address in St Louis. 

Note: only reason that Fed? Ct has jurisdiction is that there was a federal question here (invoking the 14th Amendment [DPC]; thus, this tells us about constitutional limitations on state ct jurisdiction. 

a. Court dismissed notion that fictions such as “presence” and “consent” could be determinative in jurisdictional questions

b. Court holds that DPC requires that in order to assert jurisdiction over a (, that ( must have “certain minimum contacts with [the state] such that the maintenance of the suit does not offend ‘traditional notions of fair play and substantial notions of justice.’”.   This is a qualitative test looking at the nature and the quality of the corps actions within that state. 

· Suit cannot be brought against an individual unless they have minimum contacts with the forum state, and such lawsuit does not offend traditional notions of fair play and substantial justice.
· Ct uses the language of Hess, Milliken [domicile], about procedural Due Process and translating them into substantive due process and talk about the state’s power to adjudicate. 

· “to extent that corp exercises privilege conducting activities within a State, it enjoys benefits and protections of” the State’s laws; thus, must be subject to jurisdiction. 

(i) Analysis:

(a) Evaluate whether the claim at issue in the lawsuit arose out of the (’s activities in the state

(b) Examine the “quality and nature” of the (’s activities in that state

(c) HOW DETERMINE what are minimum contacts (not necessarily appear in this case):

1) Level of activity within the state

2) Degree of relation between the activity and the claim

3) Inconvenience for D to defend in State: traditional notions of fair play

4) The State’s interest in upholding its laws. 

(ii) This is a question of “specific jurisdiction” (i.e. the claim must be directly related, and “arise out of”  to the (’ actions in the state – couldn’t sue Shoe in Washington for something that happened in Ermsville, OK)  Washington’s attempt to collect unemployment compensation tax was an attempt to levy its power over activities that happened in WA.  – NOT general jurisdiction. 

c. The statement that a ( has “minimum contacts” with a state is actually the conclusion of the analysis.  Shoe limits its express consideration to the interests of a (, but, it impliedly considers the interests of the state and (.  Here, the state and ( (one in the same) had a legitimate interest in suing ( in its courts so it could collect tax payments.  The court did not say this, but it shows up in its conclusion that Washington courts do indeed have a right to exercise jurisdiction over International Shoe

d. Black’s dissent (a little side note that comes up again in Burnham): Says that evaluating due process in terms of “fairness” and “justice” (a notion of substantive due process) is subject arbitrary judicial interpretation (i.e. depends on what the judge eats for breakfast that morning).  This is the “first salvo” in a debate over due process that has continued until today.

3. Perkins v. Benguet Mining* (the first case that has formulated the notion of “general jurisdiction” test. 
(, not a resident of Ohio, filed suit against ( in Ohio where the president was (normally conducted business in the Philipines but was in Ohio b/c of WWII.  Suits filed in state ct in OH – Note, place of incorporation is where the corp is domiciled – here, the corp was based in 2 senses in Philipenes (did business there and was incorporated there) 

a. HELD: that Ohio could assert jurisdiction under DPC b/c ( met sufficient contacts to state (performed a number of activities during the war, i.e. held meetings, kept the books there during, etc.) also; acceptance of jurisdiction is at the State’s discretion. 

b. Court also said that Ohio would be free to deny jurisdiction under its own state law

(i) Note that b/c federal jurisdiction is tied to state law, if Ohio decided to deny jurisdiction in this case, an Ohio federal court would not be permitted to exercise jurisdiction.

(ii) Similarly, make sure to distinguish between “principal place of business” and “doing business.”  The former is for diversity (subject matter jurisdiction) purposes while the latter is for personal jurisdiction.

(iii) Was the business of the co sufficiently substantial nature as to permit OH to entertain a cause of action against a foreign corp where the action arose from activities entirely distinct from the corps activities in OH (can OH ct exercise general jurisdiction) 

c. This is not a good case for constitutional precedent.  The court was likely motivated by the fact that:

(i) ( could not sue in any other American forum

(ii) War-time makes this an unusual case

d. This is one of very few cases that  SCt has decided on general jurisdiction; not a very firm precedent for the question of gen jurisdiction because of the unique circs – Burbank: don’t extrapolate very much from this case. 

e. Burbank: Tag jurisdiction as such should perhaps not be considered constitutional anymore bases on new developments in soc and the minimum contacts test making it possible to sue in a number of states. – when you conclude that there is no specific jurisdiction, you are concluding that anyone can come in and sue that co in that state – this is a useful test – do we really mean that “Joe bag o’ donuts” (from Alaska) can come in and sue??

Question 31, p. 979:  P (FL) buys pharma drugs in FLA tries to sue D (CT) in SC where SoL not run.  D’s activities in SC are limited to a mailing list…Any attempt by SC courts to exercise jurisdiction would be unconstitutional.  This is apparently an attempt at general jurisdiction – question to ask, then, is: should ( have to answer in SC to any claim that may be raised?  NO.  Critical here: the P was not injured as a result of D’s activities in SC, rather, actions that arose in FLA.  Thereforem this would allo Joe bag o’ to come in and sue even when the cause of action not arise in SC – traditional rule has been that the state applies its own SoL (as they were determined as procedural governing forum) 

Also, consider interests of ( and State.  Both are not legit.  ( = getting case in under the SOL.  State – enriching lawyer.  Those don’t cut it.

4.  McGee v. International Life Insurance 1957  -- (minimum contacts stretched) 

( (CA) bought life insurance from an Arizona company and a Texas company took over the policies.  When ( died, ( refused to pay out policy so ( sued in CA court under CA statute which subjects foreign corps to suit in CA on insurance contracts with residents of CA even though cannot be served with process within its borders. .  In collateral action in Texas, TX court ruled that CA had improperly asserted jurisdiction.

FED Question here: Whether TX was required to apply FFCC this obligated TX to uphold jment in CA if CA had jurisdiction.  Because this was a default jmnet in CA, TX examined whether CA had proper jurisdiction and said no. 

· Note, this is a specific jurisdiction question: P’s claim does arise out of the activities that occurred in the state of CA [decedent was paying premiums in CA] 

a. Court ruled that CA courts could exercise specific jurisdiction over the insurance company

b. For the first time, court explicitly mentioned interests other than the (’s

(i) ( had an interest in convenient forum to adjudicate her insurance claim

(ii) State has an important interest in assuring that its residents are able to access insurance payouts.; when claims are small, it will not be worth it for P to pursue it another state. 

(iii) NOTE: This may be a prelude to the “reasonableness” test established by Brennan in Burger King and maintained by the court in Asahi.

(iv) “Purposeful availment” by D of state benefits; implies very low level of contacts needed.  Contacts were central to this case and only specific jurisdiction needed.

Q 32; 981: P (NYC) discharged as a seaman before voyage ended having signed on in TX and discharged in TX. P sues shipowner in PA.  D (NY) only contact in PA was when once unloaded a lot of cargo there – this is not enough to be considered specific jurisdiction (?) 

· This is general jurisdiction – if upheld, then anyone can sue this D in PA – this would expose shippers to being sued in any state which they ince unloaded a subst amount of cargo. 

· Question of when time should be permitted (how long after cargo was unloaded in PA that not unfair to require you to respond to claims in that state b/c you get the benefit of the laws of that state.  Domicile, Burbank  noted, that the imp time is the time that domicile is used (headquarters function) but, “dping business” in a state should not be thought of as a headquarters function (difference SML/P Jurisd)? 

I. Jurisdictional Statutes (The Long Arm)

1. About 10 years after Shoe, states finally understood that they could statutorily authorize in personam jurisdiction against out-of-state (s.  These statutes became the inner circles of jurisdictional power to the DPC’s outer circle (see Glannon’s subset ring diagram) – suggests, maybe that it took states a long time to get the message from Shoe; and that states could have jurisdiction over people who did not reside or do business in the state,  (reiterates the notion that this power is in the hands of the states) 

2. As long as jurisdiction asserted under long-arm statutes is within due process boundaries, federal courts will defer to state courts’ interpretation of the statutes.  Rule 4(k)(1)(A) ties federal codifies this statement: “Service is effective to establish jurisdiction . . . over a person . . . who could be subjected to the jurisdiction of a court of general jurisdiction in the state in which the district court is located.  In other words, the only way to argue for reversal of a state exercise of jurisdiction is to argue in the U.S. Supreme Court that the exercise was unconstitutional.

· Therefore each personal jurisdiction issue involves a 2-step analysis:  1) Ct asks whether there is a state statute that authorizes it to exercise personal jurisdiction under the circs of the case; 2) if there is, the ct must ask whether it would be constitutional under the DPC to do so. 

· Some states (CA) give the Cts power to exercise jurisdiction to the limits of the DPC – this is good b/c its self adjusting”

· Other states have enumerated acts that limit personal jurisdiction within the DPC (Long Arm Statutes) 

· Why not just have the Calif statute that mirrors DPC? 1) historical; 2) guidance to non-residents about jurisdictional consequences; 3) may not want to authorize jurisd in every case that barely passes constitutional muster.  – therefore, long arms give leeway to reject jurisdiction without giving constitutional pronouncement. 

· But – the reach of a state’s long-arm statute may sometimes exceed it’s constitutional grasp:  ex. Iowa statute authorizing ct to take jurisdiction in all cases brought by resident P’s>>>one case where D (CO) sold to P in CO – this case is a “bulge” case [within the Iowa statute, but exceeds constitutional authority] 

3. Original Illinois statute (the first one enacted), in its list of activities in the state that would subject a ( to personal jurisdiction is obviously connected to earlier cases:

(a) The transaction of any business within this state – Intn’l Shoe
(b) The commission of a tortious act within this state – Hess v. Pawloski (this was a transitional case from state law basis and S Ct – the agent was the Sec of State of the Commonwealth) 

(c) The ownership, use, or possession of any real estate situated in this state – Dubin (contrast here with quasi in rem jurisdiction of Harris v. Balk) 

(d) Contracting to insure any person, property, or risk located within this State at the time of Contracting – McGee
(i) Gray v. American Radiator

( sued manufacturer of a valve (in OH) which was installed on a radiator (in PA) and shipped to IL for sale.  ( was injured when the thing exploded, burning her flesh into dripping pieces.

(a) IL Supreme Court considered whether (b) of above statute solely contemplated a tort which took place inside the state or if it also included an action outside of the state that resulted in injury inside the state.  

(b) The court concluded that the statute allowed an assertion of IL jurisdiction over a ( who acted outside the state to produce an injury inside the state.

(c) Court then made the tenuous assumption that b/c one of (’s valves had ended up in Illinois, it was likely that they “did business” regularly in Illinois.  There was no real proof to this contention.

(d) Q 33; p 985 – If this case had come before the S Ct for review; what args make for reversal?  It’s not D’s problem, the absence in the record that D was shipping lots of products into IL shows that it did not “do business” in IL (violating constitutional DPC of “doing business” – say that ILL S Ct assumption as to the business D did in ILL was not supported by the record.  

(e) Ill tried to stretch the language of their longarm statute to reach the limits of Constitutional Due Process – whereas NY was not as broad of a reading (Longines). 

(ii)Longines-Wittnaur Watch Co. v. Barnes & Reinecke
New York court took opposite approach of IL court in Gray.  The long-arm statute in that state was only believed to concern tortious acts committed within the state. – more narrow view of longarm statute.

(iii) Compare Uniform Interstate and International Procedure Act with the Ill statute above

(a) Note; UC procedure act § 1.03 (a)(4) Under this Act Gray would be decided differently. 

Q 36; p 987: as to above…No jurisdiction here as there was no “persistent course of conduct” established by the record. 

4.  California Code

a.  One of several states that has a “linkage statute” linking the state’s jurisdictional authority to the constitution: “A court of this state may exercise jurisdiction on any basis not inconsistent with the Constitution of this state or of the United States.”

b. Benefits of such an approach:

(i) Gives a state more power to bring people in (helps to affect a state interest)
(i) collapses inquiry on jurisdictional powers into one step.  (Long-arm statutes require two steps: (1) Is it within the statute?; (2) Is it constitutional?)
c.  Costs

(i) Harmful to states seeking to clear docket
(ii) Encourages states to go to edges of due process (not the best thing – may be hard to draw lines) this could encourage a “race to the bottom” of the state thinks that if they don’t rake advantage and go as far as they can, then other states will – detrimental to lawyers of their own state. 
(iii) Fluctuating due process interpretations will result in fluctuating state practices.
(a) Consider that the Supreme Court has covered the spectrum in interpreting what rights are guaranteed under the DPC

(1) From looking at DP as a floor (“To say that something is within the DPC is to say the worst good thing about it.”) to a bed (the Warren court)
(iv) Hardly a basis for predictability in knowing where you can sue. 

5. Cook Associates v. Lexingtion United Corp.
(, headhunting agency, gave ( a job candidate with contractual understanding that ( would get 20% commission if ( hired the candidate within two years.  After initial interview in IL, candidate did not accept job.  A few months later, ( had another job opening for which a former employee of ( gave ( the name of the same candidate.  This time, the ( hired the candidate.

a. Court uses the “doing business” standard – (a judge-made law doctrine of general jurisdiction.)  Under this standard, which requires a regularity of business activity by the ( in the forum state, the court finds that ( should not be subjected to jurisdiction.

b. ( claims that but for the interview in IL, ( would not have hired the job candidate.

c. Court responds that this is not legitimate under the Long Arm statute – also refuses to accept (’s argument that the long arm statute should be equivalent to the minimum contacts test (i.e. linked to due process like CA code) as “to do so would render the long arm statute and the doing business standard meaningless to many corp defendants and it would tie our jusird rules to the changing standards for due process” While there was an intervierw in IL, that was rejected – the ct does not want to conflate that the interview and the next one where the position was accepted.  Therefore, to exert jurisdiction, need to have the “doing business standard” 

d. The decision in this case may have been a result of (’s counsel’s failure to produce a better record concerning the (’s activities in IL.  But, the IL courts have been willing to make inferences from the record in these case (See Gray where the IL court inferred sufficient contacts from a company who sold a valve to a PA company) – Note, therefore, may be terribly important to create a record with regard to jurisdiction and not rely on the ct to draw inferences. 

6. Ill Long arm statute update:

Contains species of gen and specific jurisdiction:

c) “a ct may also exercise jurisd on any basis of Ill Constitution and Constitution of US – unclear whether this statute really provides the advantages of predictability sought for (because perhaps it has become a “linkage” statute like CA’s (?) 

Q 39; p 995 – P brings an action in home state against out of state lawyer for damages from alleged malpractice representing her in prior litigation.  D briefly visited P’s state in the course of discovery and frequently communicated by mail and telephone with her at home and periodically received billed fees from her – but, had no other contacts with her state – is there a basis for personal jurisdiction?

Answer: Would it make a difference if P contacted the lawyer to recruit for service or if he solicited her (YES); Compare McGee;  Critical issue here is whether the claim can be considered to have arisen in her state.  If General Jurisdiction you have to be willing to say that you  could open him to be sued by ANYBODY in that state. – but, cant this fit under the arising under” part of specific jurisdiction? / activity directly related to actions in that state.  

7. A few notes about the differences between General and Specific Jurisdiction

a. General – Bases of general jurisdiction are tag service, domicile, doing business

b. Specific – Long Arm Statutes, Linkage statutes (implicating constitutional questions).  In sum, specific jurisdiction involves the ( having a lower level of activity in the state and that the subject of the lawsuit is directly related to the (’s actions in the state.

c. PROBLEMS w/ general jurisdiction.

(i) See Q. 38, p. 987

The trucker in this case probably travels to 40 different states 20 times a year.  Does this mean that he should be subject to general jurisdiction in all of these states.  The problem is, how do you determine the dividing line between sufficient contacts and insufficient contacts to establish general jurisdiction.

(ii) Instead, may be better to look at general inconveniences of all parties.  If ( in this case is going to at least have to come to go to Nevada, where the event took place, maybe it’s not so troubling to have to go to California.

Q 38; P 987 – Crash in NV near CA border; D (NB) is an interstate trucker en route to CA (he makes 2 trips per year to CA and was licensed to haul freight by several states including CA – is there sufficient basis for personal jurisdiction?

· This is NOT specific jurisdiction (the claim does not “arise out of the action that took place in the state that seeks to exert jurisdiction”)  
· So, general jurisdiction here.  IS there an adequate basis for hen jurisdiction in CA (are you willing to say that the D can be sued in CA by anybody whether the action occurred in CA or not?)  Though, this is not as clear because he was on his way to CA – therefore; holding that there is no personal jurisdiction in CA, we say that state lines still mean something and note reasonableness inquiry:  P could have sued him in NB or NV.  
· Burbank does not buy the notion of general jurisdiction. ..
VI. Complex Problems of Relationship to the Forum State
A. Mullane v. Central Hanover Bank & Trust Co. 1950
( bank under, consistent with state law, had placed ( class’ funds into pooled trusts and filed action for accounting with state court.  By exercising jurisdiction over the administration of these funds, the court would be affecting the interests of many out-of-state people without them receiving notice.  (s challenged the court’s exercise of jurisdiction to settle the accounts for the trustee (amts of fees; disbursement) and beneficiaries have lost their rifht to assert that the trustee had mismanaged the fund.

1. Court throws aside the in rem/in personam classification – saying, much like Holmes in Tyler that it’s dumb (they really said that the classification was elusive).

2. Court looked to implied interests considered in Shoe.

a. State’s interests

(i) State has an interest in easing the administration of trusts formed within its borders

(ii) State also has an interest in having funds invested in a relatively risk-free way that would not be possible otherwise.

b. Out-of-state trust holders

(i) Receive indirect of NY laws that allow them to have investments there

(ii) PROBLEM: Beneficiaries do not really get the benefit of state law b/c of something that they actively did – it is most likely that someone else had set the trust up for them.  So, in many cases, these (s may not give a lick that New York has been kind enough to manage their trusts.  Ie does this meet the “purposeful availment” test that was proposed later…Note, this can be reconciled with International Shoe in that the beneficiaries were benefiting from the laws of NY and therefore, NY should have jurisdiction, but, note that the ct here focuses on state’s interests [not minimum contacts] 

B. Hanson v. Denckla (we didn’t read it b/c Burbank says it sucks)

1. Last case on constitutional limitations on personal jurisdiction before Shaffer
2. Reversed advances of Shoe/Mullane
a. Adhered to quasi-in-rem/in personam jurisdiction

b. Separated the choice of law inquiry from the jurisdiction inquiry (TRY TO PUT THIS IN ENGLISH)
c. Required that ( avail self of a state’s protection – a unilateral relationship between a ( and a state would not be sufficient for jurisdiction

(i) This point becomes the core of later opinions

(ii) BUT, how do you square it with Mullane – there the out-of-state parties did not avail themselves of the state’s protection.

DISCUSSED IN CLASS BRIEFLY FALL 2000:

· Heavily territorial opinion, in light of question of territoriality after Intern’l Shoe
· Black Dissents ans says that the ct was separating choice of law and jurisdiction (like Brennan’s dissent in next case) 

· Must be some act where D purposesly avails self of the laws of the state (but, Mullane) 
C. Shaffer v. Heitner (1977) ***Imp transformative opinion***

A shareholder’s derivative action brought on behalf of corporation (Greyhound – incorp in DE, PPB in Ariz) against executives.  (s brought suit in Delaware, claiming it was quasi in rem – they placed “Stop Transfer” order on stock of ¾ of the (s.  (s made special appearance to challenge jurisdiction.  (NOTE: Delaware law did not have a limited appearance provision which would have let the (s litigate the case on the merits yet be liable only for the seized property.  By appearing specially then, the (s subjected themselves to complete liability).

1. Court holds that minimum contacts test should govern assertions of personal jurisdiction in all cases.

2. This ruling effectively found quasi in rem jurisdiction unconstitutional (thereby overturning Harris v. Balk)  realized what Holmes said in Tyler you can’t exercise power over a thing without exercising power over the person attached to the thing. – People should not be able to keep their prop immune from suit because of FFCC and therefore, the state where the litigation is pending should have the ability to tie up the property over the state. 

3. No longer want to use the Pennoyer regime; as the classification of in personam; in rem is elusive. 

4. Reasoning:

a. In favor of quasi in rem – many had argued that (s should would be able to escape justice by moving their property around; Court responds that Full Faith and Credit is sufficient to enforce the in personam judgments of one state.  No relationship b/w the claim in the lawsuit and the property…the fiction that an assertion of jurisdiction over prop is anything but an assertion of jurisd over the owner of the prop supports an ancient form without subst modern justification and is fund unfair to the D. 

b. (s also argued stare decisis.  Court responds that unworkable doctrine must come to an end.  (Burbank: notes that stare decisis was a good argument; within the (-oriented Pennoyer regime, quasi in rem helped to create equilibrium between the (’s interests and fairness to the (.)

5. Constitutional Holding: “Assertion of DE courts in his case of quasi in rem jurisdiction was unconstitutional.  Presence of prop in state over the claim is not constitutionally adequate – so follow Min contacts test. 

a. Court, however, in fat dictum, goes beyond this constitutional holding to consider other possible bases of jurisdiction – the business contacts in the record did not meet the standards of Intern’l Shoe (no Min contacts) 

(i) Delaware’s interest in applying DE law (choice of law argument) does not mean that DE should be able to exercise jurisdiction (i.e choice of law and jurisdiction should be distinct)

(ii) Court says that (s never set foot in DE nor availed themselves of protection under DE law.

(iii) Rejected argument that (s had consented to jurisdiction Delaware by incorporating company in that state.

6. Brennan’s Dissent

a. Brennan agrees with Court’s constitutional holding

b. Disagrees with court’s Part IV.

(i) Thought that choice of law and jurisdiction were interrelated (i.e. state’s interest in choosing the law to be applied in a lawsuit  may indicate that the state should be able to exercise jurisdiction)

(a) Brennan makes a tenuous assumption here that state’s would not abuse choice of law to expansively assert their interests (maybe not so realistic)

(ii) Fact that (s had never set foot in the state, may not be determinative – (see McGee)

(iii) The imp formulation of min contacts is: Controversy; parties and forum; whereas majority says: contacts among: D, forum and litigation. Brennan’s formulation includes attention to the interests of the P as well – Majority says that the most imp factor is the D’s contacts with that forum//

(iv) State has several policy concerns in asserting jurisdiction over (:

(a) Providing protection for local corporations

(b) Regulating stocks

(c) Providing a convenient forum for (s

7. Burbank’s Summary: Majority went too far by looking at (’s contacts – the record in this case was not sufficiently established for that purpose.  Brennan’s opinion, while interesting, could prove problematic.

8. Question 40, p. 1019 re: DE’s passage of statute creating consent to jurisdiction by incorporation in a state.  Courts held it constitutional, but Burbank suggests that maybe they should have not done so.  The statute does nothing to avoid the unfair result that was ruled unconstitutional in Shaffer.  But, then again, if you’re a CEO of Greyhound, you shouldn’t have any trouble getting to Delaware.[this goes to reasonableness later discussed in Burger King]
· Burbank says that just because a contact?? is foreseeable does not make it constitutional – note absurd Hypo with acceptance to Penn Law and thereby consenting to jurisdiction to cts of PA for rest of our lives. (where are the minimum contacts?) 

VII. The Framework – Restructured or Resurrected
A. Kulko v. Superior Court (1978)

California had asserted jurisdiction over Kulko who was living in New York and sent his daughter to live in California.  Theory was that Kulko had benefited from California law by sending his child there.  The Supreme Court, however, disagreed and reversed.  Court said that it considered state’s and (’s interests in asserting jurisdiction, but the decision hinged on the fact that the “quality and nature” of the (’s activity was not “reasonable” and “fair.” – if he could have been sued in CA, this would have an adverse effect – if you let the child go live with the spuse then you can be sued across the country; a technical ruling here may have had an effect of not making decisions in the best interest of the child – Ct was just saying can the contact w/ CA here be analogized to “contact” as in other states (NO, becase in other cases there was an injury in that state or commercial interests in that state – Min contacts requires “purposeful availment of the benefits of law” of the other state. 

B. Rush v. Savchuk
( was injured in car accident in Indiana which would have prevented recovery (by a guest statute).  ( then moved to Minnesota which allowed Seider jurisdiction – Seider had allowed jurisdiction when a ( garnished an insurance company’s obligation to defend.  (Similar to Harris v. Balk.)  Court found this assertion of jurisdiction counter to the holding in Shaffer and overruled the MN court.  (Many observers had thought that Seider would survive Shaffer, but the Court’s bitch slap of an opinion banished that idea.) – MN asserted not only jurisd but choice of law (choosing MN law over IA law despite that accident took place in IA and both P’s from IA – Ct chose, like in Shafer to knock this down on jurisd issue, but could have done so  with choice of law issue.   Shows that some states were being very aggressive in asserting power of claims and choice of their own law (MN aggressive on BOTH) – MN sought to avoid implications of Shafer because the debt is different than the property in Shafer but that did not work here. 
C. World-Wide Volkswagen v. Woodson (1980)
Robinson family sued car distributor and dealer b/c their Audi caught on fire – Sued in Oklahoma courts which upheld jurisdiction.

1. Court held that this assertion of jurisdiction did not satisfy the minimum contacts test.

a. Rejected (’s argument that it was foreseeable that (’s car would end up in Oklahoma – too far removed.  Getting the car to Oklahoma required unilateral action on (’s part.  This helps to distinguish the present case from those where (s placed their products into the stream of commerce (purposely availed themselves).  The critical point of this case is that jurisdiction over a ( must be the result of some “purposeful act” of the (.

b. The practical result of (’s argument would be to severely chill interstate commerce.  Businesses should not have to be subject to a lawsuit for every product they sell that may end up in another part of the country.  (This is actually in defense of small businesses who don’t have resources to jet around the country and defend lawsuits.)

c. This is different than Burb’s shooting across the DE river because he intended that the bullet go to PA; whereas here, you sell a car and have no idea where a car is going to go.  Here, if you allow this, you appoint the chattel as an agent of jurisdiction and wherever the chattel (i.e. good) may go can that state has jurisdiction

d. HYPO: Mental Instutit in IA releases a pt who goes to AZ and kills P’s daughter – she sues in AZ; is this jurisdiction (AZ) constitutional?  What if P, in therapy had talked a lot about P and child and his hatred of them.   Question is whether the Institute is responsible for the pt being in AZ; compare Volkswagen: there is no jurisdiction here. Because hospital had no knowledge
2. Brennan’s Dissent

a. Brennan, as argued before, prefers to consider the state’s (OK) interest in asserting jurisdiction.  (it is OK’s highway and OK’s hospital that the pts are in therefore they have an interest in providing jurisdiction and their own law) 

b. Agrees with (’s argument that (s could have foreseen that their product would end up in Oklahoma

c. Disagrees with majority’s argument that unilateral action on the (’s part should be distinguished from ( purposely entering goods into the stream of commerce: “The stream of commerce is just as natural a force as a stream of water, and it was equally predictable that the cars petitioners released would reach distant States.”

3. NOTES:  Woodson is actually the OK state district judge who asserted jurisdiction over (s.  (s had sought mandamus over him and that is the action that proceeded to the Supreme Court.  Also, consider Blackmun’s concurrence: he wonders why (s did not sue manufacturer and importer – to prevent diversity and thereby removal to federal courts (i.e. sue only New York defendants).  The Oklahoma state courts were reputed to be extremely pro-( so (s wanted to keep the case there.  Answer:  “small fry” are in the case, so  it could not be removed to fed ct; Because P’s were from NY and these small D’s were from NY – therefore, if keep the NY D’s in then there is no diversity and cannot remove to federal Ct (if removed D’s from NY, D’s (NJ and Germany) then other D’s can remove case to fed court based on diversity of citizenship § 1332. ** Burbank says that this is important strategically**

4. NOTE: Majority Test: Minimum contacts (foreseeability that the product may end up in OK is not enough; foreseeability because in way have operated that serve and seeking to serve a partic market, you can be brought into ct. ) vs. Brennan Test: States’ interests in having jurisdiction./ foreseeability: everything is foreseeable (just b/c something is foreseeable does not mean that it is fair); dispute about the stream of commerce theory.  

5. Des Bauxite Case (FN)

Ct had the power that if personal jurisdiction involves state sovereignty .  The most that can be said that protecting an indivd’s liberty interests also involves protection of the state.  The DPC acting as an instrument of interstate federalism only derivatively as protecting interstate liberty interests (therefore; Brennan eats his words from previous case) 
6. Burger King v. Rudzewicz, 1985
Confused things even more b/c Brennan, who had dissented in Shaffer and World-Wide Volkswagen, wrote the opinion.  In addition to stating the court’s holding, he worked in his theories about reasonableness as it relates to a state’s and a (’s interests.  Facts of the case: ( had franchise agreement with BK Corp – clause in contract that it would be governed by Fla. law.  (, when sued on the contract in Fla. court, challenged jurisdiction.

In addition to discussing the minimum contacts test, Brennan succeeds in fitting the reasonableness test into the analysis – considers interests of:

a. Plaintiff

b. State

c. Interstate Judicial System

Court concludes that (, by availing himself to business in Florida should be subject to jurisdiction there.
Brennan here gives lip service to the issue: min contacts and really talks about power and then REASONABLENESS.  He even implies that the balance the Min contacts test with state interests and P’s interests (sliding scale) – i.e. the more important the state’s and P’s interests are; the less important the min contacts are.  One arrives at the conclusion that there are min contacts by considering all these thing. 

Burbank says this was the thrust of the Ct in Intern’l Shoe which got lost in later years with controversy over power and not realize that constitution was meant to protect individual AND state. 

7. Asahi Metal Industry Co. v. Superior Court 1987 (an operationalization of Brennan’s test in Burger King) 
(, Zurcher, sued Cheng Shin (Taiwan), manufacturer of motorcycle tire, who impleaded Asahi (Japan) who manufactured valve assembly in CA court.  Asahi challenged jurisdiction.

a. Court split in three ways (not counting Scalia) – the other 8 judges looked at two issues: sufficient contacts and reasonableness (all of them found that it was unreasonable).

(i) O’connor (Rehnquist, Powell) – No sufficient contacts for judgment – Asahi did not purposefully avail its product to the CA market.

(ii) Brennan (White, Marshall, Blackmun) – Sufficient contacts under theory that (’s awareness that product ended up in CA. [but, nonetheless, unreasonable] 

(iii) Stevens (in outer space) – Power exists under both O’Connor’s and Brennan’s test.  (He probably got the facts wrong.)

(iv) Scalia (bad apple) said that there was no power here in the 1st place. 

b.  Fundamental difference ( rests with the question of whether Asahi’s knowing that its products ended up in CA was sufficient for minimum contacts

c. Test looks like this (and this is still how the Court does it, we think, NOW)

Look at the following: 

(1)  Minimum Contacts

(2) Reasonableness

· State’s interest

· (’s Interest

d. This case hinges on reasonableness b/c 5 judges thought there were minimum contacts

e. Counter-factual hypothetical – suppose Zurcher, (, sued Asahi directly.

(i) Contacts test stays the same/State’s interests are the same

(ii) (’s interests increase in weight (A LOT!) and state’s interest in protecting it’s citizen is elevated. ; court may ( come to a different result

(iii) Look at this compared to the impleader action btwn Cheng Shin and Asahi:  State interest – NO; ( interest – maybe not, BUT, as we see with Rule 14 impleader cases, it is often in the (’s interest to have both the main litigation and the secondary litigation against the impleaded ( tried in the same court (because of inconsistent ruling? Duplicative litigation? Preclusion?) .

f. NOTE:  This does not change the analysis of World-Wide Volkswagen – The difference is that in that case, the majority did not see the (s purposefully availing themselves as the key.  The key in Asahi was the unreasonableness of having a foreign defendant defend in an American jurisdiction.

g. THEREFORE: 2 ways to look at territorial jurisdiction: MIN CONTACTS (POWER) + REASONABLENESS – don’t get to reasonableness unless there is power – the MC test depends on “purposeful availment” which, as seen in Volkswagon was knocked down because of the weakness of stream of commerce arg – instead, a corp has to consc choose to take advantage of that market…
h. Doctrinal confusion here: On one level can be seen as a dispute regarding “stream of commerce”; More broadly it repr min contacts vs. reasonableness – intern’l aspects of the case…analytical distict b.w min contacts and reasonableness (Brennan) has been adopted by lower cts in cases that do not involve internl parties

· (Now under 14th amend to exert jurisd – need min contacts + reasonableness. 

3. Burnham v. Superior Court (1990)

A pretty shitty case: Burnham went to CA to visit his children who were living with his wife after the couple separated.  Wife served papers for a divorce action while he was there.

a. Court lacked any sort of cohesive opinion – big battle was between Scalia and Brennan.

b. Professor Levin called it a case about abortion – a classical argument about the substantive nature of Due Process (recalling the debate between Justice Black and the majority in Intn’l Shoe) really care about other cases raising problems of subst due process—remember, Black agrees w/ result of Intern’l Shoe, but was very concerned that Ct ruling about subst due process through proced due process would lead to arbitrary decisions….Scalia says that this will result in St ct being able to have subst jurisd over abortion
c. Burbank thinks: Scalia’s op was lacking here in light of Schafer – if presence of prop in state is lacking to assert jurisd; why is presence of person any more reason to assert jurisd
d. – ALSO though, in light of Asahi, Burger King take reasonableness into acct. 
(i) Scalia (on crack) argued that the test in Shoe only required application of “traditional” ideas of due process, in other words, what was considered to be due process when 14th Am was enacted (i.e. abortion wasn’t legal then so it shouldn’t be legal now – tag jurisdiction worked then, so it should work now.

(ii) Brennan agreed that tag jurisdiction should be OK, but said that personal jurisdiction must conform to contemporary notions of due process (i.e. substantive)

e. Summary: With this collection of clowns (. . . meaning the justices on the Supreme Court), it would be hard to imagine any exercise of tag jurisdiction that would be refused unless someone was dragged into the forum state. Only time where these justices would rule that tag jurid is unconstit – it remains constituional – therefore, you remain at risk of being haled into ct in that state (if fly thru airport). 

f. In the Burnham case, though, you can make a legitimate argument for specific jurisdiction – the husband was coming to see his kids who were there because of the separated marriage – in other words, the wife’s claim is related to the husband’s activities in the state. So, this may have exceeded tag jurisdiction (general jurisd) – there may be a sufficient link b/w D’s presence in the state and the lawsuit.  (but, in light of Brennan’s opinion [just based on tag jurisd], the idea that can be gen jurisd over this guy in CA is “hogwash” according to Burbank) 
Constituionality of tag jurisdiction here – after Shafer and trrtmnt of quasi in rem bsed on prop, many jurids thought tag jurisd was doomed 

Scalia argued that “pedigree” of tag jursd was enough to satisfy DPC [but, this is minority view pedigree not adopted] ; Brennan says no – Shafer must satisfy standards of Intern’l Shoe, then Brennan said that asserting juris over this person in CA was OK. 

· This is ironic in light of Pennoyer, the rest of civilized world reprehended notions of tag jurisdiction – not acceptable as a matter over public internat’l law.  US is alone in use of this exorbitant manner of jurisdiction. 

· Tag jurisdiction has been very useful, though in certain human rights atrocities where tyrants flee and travel around. – in aid of public intern’l law to being war criminals to justice this exception may hold.  Note, Ame law changing as a result of perceived intern’l cases (this is largely is side-note digression) 
VIII. Actions in Federal Court

Phases of lawsuit, Congress has only rarely prescribed or authorized an amenability standard for actions in fed ct. (?)

A. Rule 4(k). Territorial Limits of Effective Service – governs personal jurisdiction in federal court cases

1. Generally limited to State laws: 4k1a –

a) evaluate the constitutionality of Statute jurisd under 14th Amend;

b) Thus, apply the min contacts 2-step test : MC and reasonableness. 

2. 4(k)(1)(A): Most federal cases, personal jurisdiction is tied to the jurisdiction of a court of general jurisdiction in the state in which the federal district court sits.  (If there’s no federal statute saying otherwise, the district court will “pretend” it’s a state court for purposes of determining jurisdiction.

3. 4(k)(1)(B) For parties joined under R. 14/19, service is effective to establish jurisdiction within 100 miles from the place where the summons was issued (the bulge provision)

4. 4(k)(1)(D) when authorized by a statute of the United States – this means that a statute allowing nationwide service of process will allow for jurisdiction over any person found in the United States.

5. Fed service provided for in some cases: 

c) Statutory Interpleader under § 1335 allows nationwide service

d) “bulge” service for joinder under Rules 14 or 19; service is effective to establish jurisdiction within 100 miles from place where summons was issued

e) Tag service will suffice

Note: Rule 4(k)(2) allows for service in exceptional cases where D could not be submitted by any States jurisdiction. 

a. DiJulio v. Digicon, Inc.(NO) (1971) – When service is authorized by federal statute…

Example of a federal statute that gives nationwide service of process.

(i) 1933 Securities Act – Governs, in order, subject matter jurisdiction, venue, and service of process.  Illustrates judge-made standard for determining jurisdiction – if service of process is allowed, then court can have jurisdiction.
(ii) Look at statutory language. .. “dist cts of US and the US cts of any territory, shall have jurisdiction of offenses and violations under this subchapter and under the rules and regs promulgated by the Comission in respect thereto, and concurrent with State and Territorial courts…”

(iii) In order fo a fed ct to hear a type of case – the fed ct need to have SMJ – this staute is saying that Fed cts have SMJ over Securities Law. 

(iv) “any such suit or action may be brought in the dictrict wherein the D is an inhabitant – VENUE QUESTION

(v) “may be served in any other district of which the D is an inhabitant or wherever D may be found [this implies worldwide service of process] ” – DEALS w/ FEDERAL SERVICE OF PROCESS – this lang used as a peg for the development of certain standards.  This shows that fed cts have inferred power to assert jurisd nationally or intern’lly – 

(vi) Then Q becomes: what is the content of this – what should be the federal amenability standard – jurisdictional standard? (Min Contacts with the US AND Reasonableness) – is there a need to do this or only see if its constitutional under 5th Amend (??) – for federal actions. 
b. Dejames v. Magnificence Carriers (1980)

Hitachi worked on ship in Japan.  (, injured in Camden NJ, sued in D.N.J.  Court looks at national contacts test, but there is no federal statute governing service of process in admiralty actions.  W/out a federal statute (which w/ 4(k)(1)(D) might allow national contacts to apply), the court must look to 4(k)(1)(A) which ties jurisdiction to the state of NJ.  B/c ( did not have any contacts w/ NJ, (’s motion to dismiss for lack of jurisdiction must be granted.

B. Ultimate Constitutional Constraints on federal courts’  territorial authority – Q53, p. 1052

1. FACTS: Business in HI produces small amount of toxic waste.  Contracts w/ CA waste disposal firm to get rid of the waste.  CA firm, w/o HI firm’s knowledge transports waste to NJ.  Waste leaks out of NJ landfill and, under CERCLA, EPA sues HI firm in NJ.  How do you analyze?

2. A number of federal courts have said that the sole test is “minimum national contacts” – in this case the HI firm has contacts w/ the US and should be subjected to jurisdiction in NJ courts.

3. BUT, the ( may have a legitimate argument in that reasonableness should be brought into the analysis.  After courts have struggled to work reasonableness into the 14th Amendment analysis, it seems unlikely that a 5th Amendment analysis would disregard it.

a. NJ jurisdiction certainly seems unreasonable to ( -- too far to travel

b. CA jurisdiction, which would work just as well b/c of CA firm’s involvement would be more reasonable.

Q 53; p 1052 (D’s served in NJ – place where the problem occurred) 

§ 1404 Venue [some cts argue that reasonableness can be dealt with just by venue.] – for the convenience of parties and justice, the action may be transferred – 7th Cir says any problem reasonableness can be solved through venue…

· BUT; problem – if you use venue – in order to get a change in venue, you have to appear in the action (this belies the idea that any D can stay out; b/c to change venue, you have to show up) Perhaps domestically, that would not be too much of a stretch – perhaps venue statute normally assure reasonableness – 

· but “Alien venue statue” can be sued anywhere – what about Japanese firm – can you say the same thing to them? Do they have to show up to change venue on ground of reasonableness.  Role of DPC of 5th Amend is no different than DPC of 14th amend in that it protects people; not property. 
· PLUS – practical problem not clear that all if these problems of reasonableness can be disposed of through venue. 
· Remember analytically separate steps of reasonableness (after do min contacts test) reasonableness to P, D, and state [and intern’l or interstate system]…Burank bets that S Ct will say that reas is relevant here as it is in 14th Amend DPC – compare cts like 7th Cir say that it’s only min contacts and then issues of reasonableness can be dealt with by venue

Perhaps the issue that HI firm is a small firm will be a factor in reasonableness analysis – “estimate of inconveniences” per Intern’l Shoe
4. Further HYPO: If CERCLA did not provide for nation-wide service of process if no statute for nationwide service then must use state staute + state Min contacts test. ; (then look to 4(k)(1)(a) to see what state ct in that jurisdiction would provide; See alse 4(e)   – would look at 14th Amendment test. (Min contacts) 

a. HI firm has no minimum contacts b/c it has not purposefully availed itself to NJ.  (i.e. it did not send its “commerce” – waste – to NJ)

b. Perhaps the fact that HI firm is a small firm will be a factor in the reasonableness analysis “estimate of inconveniences per Shoe. 

c. Unlikely, then, that under 14th Amendment test that HI firm would be subject to NJ jurisdiction.

5. Venue as a response to reasonableness

a. Often said that venue will take care of reasonableness problems (so, you don’t need a reasonableness component to the 5th Amendment test) b/c it allows a ( to challenge

b. Problem w/ this critique: to challenge venue, you have to appear anyway.  That doesn’t help ( avoid the burden, whereas, if a ( is convinced that a court would find jurisdiction unreasonable, that ( can default and wait to challenge jurisdiction collaterally.

c. Venue for aliens is unacceptable on its face b/c aliens can be brought into court anywhere in the country.

section 6: opportunity to be heard
I. NOTICE
Procedural Due process means that a person must properly be served in order to have sufficient notice and opportunity to be heard before a ct can take action to impair his property, liberty or interest. 

Goverened by 14th Amendment for State actions and 5th Amendment for Federal actions. 

Remember – Service of process purposes:

· Officially informs D that: 1) an action has been filed against him; and 2) failure to respond may result in default jment
· In some cases fomally subjects D to the authority of the government. 
· This answers the question; separate from a court having power over the person (above) to: was the notice given in an appropriate manner? 
A. Mullane v. Central Hanover Bank and Trust Co. (1950) ; See facts above; The statute here provided for notice ONLY by publication – and, this was, in part, held unconstit. 

1. These cases are dealing with procedural due process.

2. Court lays out test for sufficient notice: Notice must be reasonably calculated to apprise parties of the pendency of the action and afford them an opportunity to present their objections. ; must be of such nature as to reasonably convey this info. 

3. Court finds that (’s use of only notice by publication is unacceptable. This is different than cases where the party has a real property interest as they may been given notice by postings on the land itself, this recalls Pennoyer.   Instead, the court says that procedural due process requires:

a. Notice by mail to those parties whose whereabouts are known (known, present beneficiaries) Not require service in hand here of the known beneficiaries (despite the fact that ordinary mail will sometimes get lost – high cost; but more IMP is the policy justification below)
b. BUT, notice by publication is sufficient for those parties whose whereabouts are not known(whose whereabouts, could not, w/o due diligence be ascertained). As to those people for whom notice by publication is not unconstitut – this becomes an issue of time and cost in searching and giving notice. 

4. Policy justification behind this holding is that notice by mail to known parties will provide notice to a sufficient number of people who can defend the interests of the entire class. –because any objections that they may have, will be reflected by the rest of the D’s – the known beneficiaries. Here, this is a practical business of determining the constut standards of pure procedural due process – is due process a floor (to start off with) or a norm. 
5. HOLD: NY Banking law §100 is unconstitutional as interpreted in light of DPC.  

6. A few hypotheticals – based on statute that requires notice delivered in hand to a (’s last known address and left w/ a person of competent age and discretion

a. Process left w/ 22-year-old son who feeds it to family goat (D therefore not aware of suit and default jment made against him). What to do? (not challenge as unconstitutional) The method of service was not unconstitutional and that answers the question.  Process is all about method.  The ( would then have to hope that the state jurisdiction had a rule like Rule 60(b)(6) which allows for relief from a judgment. (“any other reason justifying relief from the operation of the jment.”) then, may be able to persuade the ct to open the default jment.  

b. ( mails ( notice.  This is a violation of the statute.  ( would simply have to challenge notice under the state statute.  (so long as state means of giving notice is constitutional,) but, the state may take the view that the state means for giving notice is imp to the state – you should pay a lot of attention to this. – if the state staute says give notice this way and the means is constitut – you better do it that way and pay attention to it. 

c. ( serves process to ( who is mentally incompetent.  If the state acquiesced to the (’s method of service by rendering a default judgment, this would certainly be a violation of procedural due process. Note; this should be a violation of due process as P knows that D is incapable of understanding service.  – If P did NOT know that D was incompetent (this would not be a constut arg as the constut provides only a floor – and hopefully there would be relief for getting jment; but this is not a constitutional issue)
Mennonite Board of Missions v. Adams

Tax sale of mortagee’s (he was not made aware)  property due to nonpayment of taxes posted in the county courthouse and published a number of times.  Also, sent notice via certified mail to the owner.  

HELD:  Mullane analysis guides this decision; need more than constructive notice.. . “Notice by mail or other means as certain to ensure actual notice is a minimum constitutional precondition to a proceeding which will adversely affect the liberty or prop interests of any party, whether unlettered or well versed in commercial practice, if its name and address are reasonably ascertainable” 

Thus, balancing of interests (cost to notify vs. sophistication of un-notified party and their right to be notified. 

II. Due Process in the context of Provisional Remedies  
R. 64 provisional remedies (unus treatment of subject in R 64 and R69 b/c state cts nor respect fed jments) – attachment was a mechanism that we would assoc w/ quasi-in-rem (Pennoyer; Harris v. Balk); later, try to secure property without giving prior notice to the owner 

Fair notice must be subst formal in tenor and informative in content – must be actual notice or notice that is reas calculated to result in actual notice. 

· Reasonable opportunity to be heard is also crucial. (notice is the means to exercise that right) 

· The procedure prescribing service may be flexible (NY) “in such a manner as the court, upon motion without notice directs”

· Can challenge; more likely to be successful if challenge a default jment. 

A. Sniadach v. Family Finance Corp and progeny

Main question in these cases: the timing, scope and nature of a hearing for provisional remedies.  

1. Sniadach – found that a garnishment of wages prior to a hearing violated due process

2. Fuentes – found that repossessing property that ( had purchased from (, before a hearing violated due process.  The hearing would at least establish the probable validity of the underlying claim. Dissent argues a weighing of the interests involved costs to public, creditors etc of forcing a hearing before repo-ing prop.  But, there are the interests that the debtor will be irreparably harmed by seizure if a household item (esp bad if he wins on the merits but was deprived anyway) 

3. Mitchell – Opposite of Fuentes (b/c of new majority) – lack of a hearing before repossession of property did not violate due process: “cannot accept P arg that DPC guaranteed him the use and possession of the goods until all issues in the case were judicially resolved after full adversary proceedings had been completed” 

4. North Georgia Finishing Inc. – Opposite of Mitchell – found garnishment procedure unconstitutional b/c standards for allowing garnishment were not as high as those used in Mitchell.  In reality, seemed to resuscitate Fuentes. 

5. Connecticut v. Doehr (1991)

(, sued ( for assault and battery, and attached home by submitting short affadavit to the ct. Ct granted it and Sheriff attached  home $75K.  Suit did not involve Doehr’s real estate not did DiGiovanni have any pre-existing interest either in his home or other prop.  ( did not receive any notice until home was attached.

CT statute allows for this if there is a reasonable likelihood that D neither resides in nor maintain an office or place of business in this state and is not otherwise subject to jurisd over his person by the ct (quasi-in-rem); has hidden or will hide himself so that process cannot be served on him; …is about to remove or fraudulently  dispose of prop or $ to defraud his creditors; or insolvency.”   Not require P to post bond should the claim prove unsuccessful. 

Court applies the Matthews v. Eldridge test for evaluating the pre-judgment attachment.  Looks at (1) private interests affected by attachment, (2) risk of erroneous deprivation; (3) interest of the party seeking the prejudgment remedy (and 4) the probable value, if any of additional or substitute safeguards”  (and the Gov’ts interest including the function involved and the fiscal and admin burdens that additional or subst procedural requirement would entail.  Finds that interests of the ( and the risk of erroneous decisions outweigh the interests of the (.  The CT prejudgment remedy provision is ( found to violate the DPC.

B. Evaluation of all the competing interests in these cases:

1. (’s interest:

· Concern that property at issue will disappear (i.e. wages will be spent, property will be sold).  Concern is based on the fact that civil action could take a long time to result in judgment – in the mean time, there is no telling what could happen to the (’s property [this  is not a concern  in Ct v. Doehr  where Ct statute not mandate that property may disappear]
2. (’s interest:

· At risk of losing use/possession of property erroneously (major concern in Doher)

(process value – ability to have notice of a right that you are about to lose --)

3. Legal System’s Interest:

· State really doesn’t care whether hearing re: attachment/garnishment is before or after the fact; system’s interests therefore mirror those of the parties – wants to see ( get a judgment but doesn’t want to harm ( w/ erroneous decision
· Efficiency: Note, this may cut both ways where requiring notice and opportunity to be heard prior to seizure may lead to less time ct spends on the overall case.   Some cts, however,  argue that post-seizure hearing is more efficient. 

C. How do these interests bear on the analysis?

1. Nature of the Property: Would seem that wages would be more important than a stereo, BUT, courts don’t seem to consider this interest.  Expansive view of prop interest – need not be a necessity of life, and the interest may only be possessory.  The deprivation might only be temp or partial. So long as have a constit protected prop interest, the nature of the property is irrelevant.

2. (’s interest in the property: pre-existing relation v. non-pre-existing relationship.  Courts seem to agree that a pre-existing relation gives the ( more reason to be interested in the property (one of the reasons that Doer found the pre-hearing attachment unconstitutional – the ( never had any relationship w/ (’s property).  This argument may cut the other way in that a ( who had a pre-existing relationship with property may have security (i.e. if there’s no installment payments made, the ( may have a contract which allows for taking the property back) (if  P already has a  security interest what is the reasonable apprehension that it may not be there)
3. Requirement the ( file a bond: Bond protects (’s interests against risk of erroneous pre-judgment attachment BUT the bond may not be adequate.  Process values are also a concern -- ( wants to feel like s/he got a fair shot to defend [by being served notice].  the bond not compensated the person for the loss of dignity in that there is a decision that affects their life and they play no role in it. .; note that probable cause standard that P must meet is not full-proof and there may be a long time before the case is ult resolved…(Doehr is divided on the bond issue in general)
4. Contents of (’s affidavit: Should demonstrate that ( has probable cause for deprivation of (’s property.  This serves the end of minimizing the risk of error (in tying up property prior to jment.) Should be able to reasonably apprehend that the property not available at the end of lawsuit.. Ct says need to either be in good faith or sufficient to survive a motion to dismiss; Probable cause (but, this was not Constit in Doher because Ct had to decide on a big attached w/o even hearing D’s side of the story, and, a “skeletal affadavit” was suff when filed. ) 
5. Nature of person reviewing affidavit: ( has a legitimate concern that a judge should be the one who evaluates (’s affidavits. (as opposed to the clerk; as opposed to someone who just “rubber-stamps” it) 

6. Timing of Hearing: W/ a post-seizure hearing, the deprivation has already occurred – serious violation of process values.   While this may solve the problem of probable cause does not cure the temp deprivation of prop. 
D. Cognovit Notes

1. Cognovit – provision by which debtor agrees in a contract to waive right to notice of hearing before deprivation of property. (and possibly even with the appearance, on the debtor’s behalf of an attorney designated by the holder. 

2. D.H. Overmyer v. Frick (Sup. Ct. 1972) – court upheld the cognovit use in the contract b/c Overmyer voluntarily, intelligently and knowingly waived any rights that it had possessed to notice and hearing…both parties repr by an attny here – and therefore, if not repr to an attny; ct leaves open that this may be unconst:  [adhesion K, gross inequality of bargaining power; no consideration.] Make sure that there is consideration – clear to ct (Goods cost X without the provision and X-Y with the provision) [Ct has been VERY liberal in allowing parties the freedom to K, though, ex. Shute v. Carnival Cruiseline)
· Note also here that D could have pursued the breach of K claim against D in a different forum. 

3. Q7, p. 1109 – as a seller’s attorney, how would you assure that a cognovit provision meets constitutional standards?

a. Have waiver provision explained clearly/prominently

b. Have it bargained for – make sure that buyer gets something that she wouldn’t have gotten otherwise (i.e. give consideration for the cognovit)

4. Keep in mind: Supreme Court has become much less consumer friendly when considering forum choices – businesses can place a forum clause in a contract and courts will usually side with the business.

section 7: former adjudication – claim preclusion

J. General Observations about Preclusion Law 

(a good lawyer thinking about present litigation should be thinking about how procedural choices in this case will affect future cases. )

NOTE:  Remember that pleadings are liberal.  P can amend complaint in first action to assert new theories for relief unearthed during discovery (Blair v. Durham;(?)/ R15(b)) and can bring a separate action based on those discoveries.  But, if amendments are liberally allowed in the 1st suit, is it fair to bar a 2nd action in theories left out of the 1st suit (no).  4 prerequisites 1) final jment; 2) jment “on the merits”; 3) claims must be the same in the 1st and 2nd suits; 4) parties in the 1nd action must be thee same as those in the 1st (or have been represented by a party to the prior action) 

1) claims in 2nd must be same as first:

· parties claim equated with the “transaction or occurrence” test of the joinder rules and the party who has asserted a right of relief arising out of a particular transaction or occurrence must join all claims she has arising from – or the omitted claims will be barred. 

· Does not bar claims that could not have been brought in the 1st action

· Turns on the right  to join the claim in the original action not on whether it actually was asserted (as long as it was available to the party in the 1st action)

2) Jment “on the merits” in the 1st action

· One extrme: a full trial followed by a verdict and jment is clearly on the merits

· Other extrme is when the ct had dismissed the action for improper venue or lack of personal jurisdiction and clearly does not bar the action again b/c the ct never reached the merits of the case. 

· In the middle are cases such as dismissal for failure to state a claim 12b6 aand the fed ct bars relitigation b/c the party has chances to amend the claim.  (some state cts allow another action based on the fact that judicial resources are not compromised b/c little litigation is put into the early dismissal)

· As long as the party had full opportunity to litigate the merits of the 1st case, res judicata will bar the action such as a failure to prosecute after filing the suit (even though case not technically on the merits), or D who defaults (never answers to the merits and loses by default) is also barred by res judicata under the same reasoning

3) There must be a final jment

· If one claim in the case is dismissed and the other is not, the ct usu allows re-examination on the interlocutory ruling (i.e. P brings fraud and breach of K; fraud is dismissed but might be reconsidered and vacated before the case is finally determined in ct.) therefore until final jment, it is too uncertain to support res judicata claim in a separate action b/w the parties. 

· However, the standard varies in different jurisdictions and many cts give res jud effect once it has become final in the trial ct even if the appeal is pending. 

Basic Premise: Idea is to allow only one satisfaction of each claim

· Promotes efficiency

· Protects against inconsistent results (in later litigation) 

· Protects D against harassment, greater expense and trouble of future suits, and his rights that reside in a jment.  Parties are provided with certainty as to jment  and can rely on their decisions in planning future conduct. 

· Protects P against D re-suing on this matter. 

A. Former adjudication is concerned with situations where a party is precluded from litigating a (1) issue; or (2) a claim b/c of prior litigation on that issue/claim;  note, this does not apply to appeal or other direct review. 

B. Clearing up terms

1. Claim Preclusion – Res Judicata: if A sues B for breach of K for $1000; he may not thereafter, sue B on the same claim trying to recover more $. – Notion is that A’s claim in initial action is “merged” in the jment [for the P]. 
If valid and final jment to B; and A sues B again on the same claim, A will be precluded b/c barred. (jment to defendant) 

Remember, preclusion law is transsubstantive application to any subst law context. 
a. Merger – if final judgment is for (, (’s claim is merged with the judgment (can’t relitigate in hopes of winning more favorable jment) 

b. Bar – if final judgment if for (, (’s claim is barred from further adjudication (barred from relitigating the same claim) 

c. To be merged/barred – claim must have been adjudicated on the merits
d. Often merges the question of could? and should? (i.e. courts will often say that a claim that could have been litigated before should have been litigated before. 
e. Could/Should distinction: Jacobson case: that which there was opportunity to litigate before: “could/should” question. The “could” question has changed – the tendency has been to expand the “could/should” question …(remember, the “should” is a normative question and must take into acct policy factors.)– the greater opportunity to have the claim heard in the 1st trial, the more likely it “should” be precluded
2. Issue Preclusion – Collateral Estoppel – operates only w/ respect to issues that were decided in judgment (only that which was actually litigated – no issue of could/should) 
a. ex negligence A v. B; ct says that B was N (A was not N).  B cannot then sue A and say that A was neg; b/c that very issue was essential in the first case (A v. B) 

C. Two requirements for preclusion

1. Valid Judgment – Entered by a court w/ 1) subject matter jurisdiction that properly exercised 2) personal jurisdiction and 3) gave adequate notice/opportunity to be heard 

-
i.e. if jment can survive collateral attack of smj, personal jurisdiction or opportunity to be heard (compentence, nexus, notice) 

2. Final Judgment – Requirement not as strict, but generally it is required that at least one court will have dealt with the claim before it may be precluded.; affords discretion to ct in issue preclusion  “finality” in the context here may mean little more than that the litigation of a partic issue has reached such a stage that a ct sees no really good reason for permitting it to be litigated again” (in Fed Cts case waiting appeal is final; in other States, appeals stay finality (but not necessarily enforcement) 

Direct attack v. Collateral attack

3. Second Actions: No application of res judicata to attempt in the original action to correct error in jment as by motion for new trial or appeal. 

Efficiency: argues for avoiding wasteful litigation and possibly inconsistent adjudication and also for achieving the certainty and stability of repose; 

Fairness: looks to the burden on res judicata’s invokrt of conducting renewed litigation and to the opponent’s fault in casing it, as well as to the reliance interests at stake

Substantive policies…
4. direct costs of relitigating vs. “error costs” of deciding to live with an incorrect jment

Principle: that a claim is extinguished by a jment to determine the precise dimensions of the thing that has been extinguished 

Burbank’s caveat: The law of preclusion we will study is only W/in one state. Rules of preclusion that rules of state will apply when it is wholly related to that state or one jurisdiction (unless otherwise noted, do not also lay Erie on top of this.) 

II. Dimensions of a Claim
A. Williamson v. Columbia Gas (1950)

1. FACTS: Action No. 1 (2/14/38) – brought on theory of conspiracy as a violation of the Sherman Act.  Action No. 2 (9/16/38) – brought on theory of violation of Clayton Act (anti-trust laws) .  ( stipulated that Action No. 2 could be thrown out if DE SoL applied. P Felt suffic confident of his position to enter into that stipulation.  Court found that it did and dismissed Action No. 2. (D won in Action 2). D moves to dismiss Action No. 1 under claim preclusion [note: there is a defense here called “other action pending” that D can use before preclusion] Conspiracy allegation might have prevented Action No 1 from being dismissed on SoL – how discourage not bringing this defense…deny a party that would otherwise have the defense of claim preclusion when they had the opportunity to raise “other action pending” defense [this is “far afield”]
2. ISSUE Whehter action 1 and Action 2 are substantially identical. 
3. Court decided that b/c Action No. 2 was dismissed, then ( should be precluded from litigating claim in Action No. 1 b/c they were essentially the same claim.  How determine whether the “claim” is the same in first and second action?

That the theory of relief was different did not necessarily make them different “claims” 

a. Actions were based on the same facts (only one word was changed from 1 to 2) 

b. Relied on the same evidence
c. Sought the same relief (to the penny)
ANALYSIS: – (of course, first make sure that the judgment was valid and final) 

First: “Could” they have raised this before (yes, they had an opportunity to raise before)  -- eg if rules do not allow for pleading in the alternative, P could  not merge the 2 claims, thus could not be precluded.  Note, modern pleading has made this prong easy to pass (always “could have pleaded”; 

Then:  “Should question”: is there any good reason to permit them to do this in 2 lawsuits rather than 1?” [normative question]  If P has the choice of hearing part of a claim in one forum or all of a claim in another, some cts, but not most would claim she “should” have chosen the forum capable of hearing all of the claim – but, if she did choose the forum that could hear all, but didn’t plead them all – too bad (also consider cts interest in respecting P’s choice of forum) so where does this ultimately come down?? 

· Permissive counterclaims (13b) are examples of “could” but not “should”  ; 13g (Cross-claims); 14 (3rd party joinder) , and 20 (permissive joinder of parties)  are also  could but not should and thus NOT precluded by claim preclusion

· Glannon Note:  -- A involved in 3 car accident with B and C and could have sued them as co-D’s und 20a, he does not have to and will not be barred by claim preclusion later from suing the other in a separate action. Reason: P’s right to recover from separate D’s is considered distinct “claims” under res jud even though they arise out of the  same occurrence (as P is the “maseter of his claim”) free to choose when and where to sue each D.  However, If in A1 P loses and is found CN against B – then C may be able to invoke issue preclusion to establish P’s negligence is P later sues him (See Blonder)

· 13a Compulsory counterclaims); 15 (Amendment to pleadings); 18 (Joinder of claims)  are “could” and “should” and thus precluded – i.e. the “may” language in 18 should read “must” for the purposes of preclusion

· More complicated Glannon note: K sues 1st in fed ct on fed copyright claim and ct held that T’s book was sufficiently distinct that it did not violate K’s copyright. (K loses) Then, K sues T in sstate ct under a state unfair competition statute based on the same acts (transaction and occurrence).  Will the 2nd action be barred? The state unfair competition claim is a state law claim that would be within the ct’s supplemental jurisdiction in the fed copyright suit. 1367a; However, under 1367c, the c has discretion to hear or dismiss the supplemental claims.  It might not have heard K’s state law claim even if he had tried.  Gen Rule: P’s who are in fed ct must assert their supplemental claims or lose them by preclusion.  If fed ct entertains the state ct claim, it will contribute to judicial efficiency and consistency of decision making.  If ct refuses to hear it, then K will not be barred from suing separately on the claim in state ct since it could not be heard in the 1st action, and the P did not have the opportunity to litigate the claim. All K can do is ask – if he does and the ct refuses, he’s protected from res jud. If he does not ask, the potential benefits of joint litigation are lost through his own neglect and he will be precluded. 

4. Did allegations of conspiracy add anything to Action No. 1?

a. Court says “no,” b/c all that it means is that ( is Joint  + Severally Liable .  If the ( is not liable in Action No. 2, then it cannot be liable in Action No. 1

b. BUT, conspiracy may have changed results of SOL analysis – each time one of the conspiring parties acted, the SOL would be restarted. (Court left this alone) Ct interprets “cause of action” broadly; P does not get another day in court

5. Why did ( bring two suits?  Burbank: No idea.  But, to be fair, judges know about trends of preclusion law more so than lawyers – lawyer probably had no idea that case would be shut out b/c s/he filed two of them.

6. Interests implicated here [D and cts’] 

a. D knows he will not have to spend $ on more suits; 

b. Cts:  efficiency; certainty of judgements;
c. [P’s interests though]: ability to have a non-frivilous claim adjudicated on the merits (here the conspiracy claim was not even adjudicated on the merits.
Concern , preclusion law, if not carefully defined would cut off legit claims from being heard on the merits, therefore argument to define “claim” narrowly – also argue that issue preclusion can serve the cts system’s need here just as well …
broader rule of preclusion only possible because of modern / broader opportunity for joinder of claims R 18/increased permissibility of Amendments (R 15) the “could” question came to be answered affirmatively more often (as was the should question) 

B. Smith v. Kirkpatrick (1953) goes against the thrust of the above and Williamson
( sued on employment contract. K said that P should manage export accounts and D would pay him 50% proceeds.  ( raised S of F and was granted Sum Judgment.  ( given leave to plead quantum meruit.  ( filed second try but not on q.m – lost.  Finally, on 3rd try, ( pleaded q.m.  Court allowed claim to proceed.

1. Court found that q.m. complaint and prior lawsuits involved different “rights” and different “wrongs” – required different elements of proof, evidence and different remedies.

2. Essentially, court stretched preclusion doctrine so as to do justice.  

3. After Harrington, court would probably not allow this to stand.

Policy: claim preclusion operates to prevent someone from matters that could have been litigated on the merits at all.

Ct here manipulates the concept of “claim” to achieve a just result. 

Preclusion, itself, in general tries to achieve “justice”, however,  – though people not able to get to ct. 

O’Brein v. City of Syracuse

1973 Ps Sued saying that urban rehab had represented a de facto taking because so interfered w/ P’s property rights – lost, but ct said they may have had a claim under trespass. 

From ’67 – ’78 brought various claims of trespass. 

Ct Disagrees w/ P that this claims relating to 1st case (taking) should not be barred as under Smith v. Kirkpatrick and says: “when alternative theories are available to recover what is essentially the same relief for harm arising out of the same or related facts as would constitute a single “factual grouping”, the circ that the theories involve materially different elements of proof will not justify presenting the claim by 2 different actions. 

C. Parties’ Interests in Res Judicata

1. (’s interest

· prevent harassment

· know that claim as been concluded – judgment winner has interest in stability of a win.  Legal system also has an interest in the stability of judgments

2. (’s interest

· Would not want ( precluded from litigating claim in Action No. 2 that he could not claim in Action No. 1

3. Problems of Modern Preclusion Law – collapsing the “could” question with the “should” question.  This severely limits the (’s ability to shape her own lawsuit.  A ( has to take into consideration what will happen in the future instead of just concentrating on the present lawsuit.  

· Similar to conflict between Rs 13(a) and 18(a) – 18 says you can join claims any time but 13 says you have to.

· Policies of protecting ( can be pursued through issue preclusion, so (s have a legitimate argument that preclusion law should not be so aggressive in keeping claim precluded.

D. Commercial Box v. Uniroyal (1980)

1. Similar to Smith where court allowed two actions (theories?) arising under the same contract to be brought separately
2. Shows how a ct may use older “cause of action” to avoid claim preclusion if it feels it would be unfair. Ct struggling vs broad transactional view of a claim – and manipulating it to avoid preclusive effect…

3. Claims here probably should have been joined but ct gives P’s a break 
4. This demonstrates how the difference b.w “cause of action” and transactional test makes a large difference as to what is precluded. 
5. Burbank: Stupid

Q: (Burbank’s note)  does it matter whether ct construes claim narrowly so as to avoid preclusion or broadly? by otherwise applicable claim preclusion through recognition of some exception (such as D’s consent to claim-splitting) Clearly the second will do less damage to the law of preclusion generally. 

Remember rule 13 vs. Rule 18 13a uses of “shall”  -- whereas 18a does not, and rather states “may” – despite this tension, any bright lawyer will know that should plead it because of law of preclusion.
E. Hennepin v. Fort Wayne Corrugated Paper Co. (1946)

Court ruled that ( who first sued under contract, lost, and then sued for reformation of contract (to make it correspond with the true intent of the parties)  was precluded from bringing action # 2.  ( could have sought reformation in action no. 1, so ( should have done that.(it was P’s duty to have done so if it desired to litigate that question)

- Should have filed an amended complaint or an additional count in the complaint and it could have done this “regardless of consistency and whether based on legal or on equitable grounds or on both” RULE 8(e)(2); [remember the case of the Kettle with inconsistent pleading]  The authority to have joined claims is RULE 18:  “ The P in his complaint…may join either as independent or as alternate claims as many claims either legal or equitable or both as he may have against an opposing party. “

Side Note:  references to Federal cases and IA cases – what law governs in preclusive effects of a fed jment when fed ct sits in diversity – on a fed question case, of course fed preclusion law will govern. Whereas  state diversity case – which, state or federal will govern. 

F. Questions pp. 1127-28

1. Q3: ( brings FELA action and loses on ground that he wasn’t an employee of the RR he sued.  Now sues the RR in the same court for the same injury, basing claim on common law theory of negligence – should be barred b/c ( could have brought negligence claim in first action.  Should P be allowed to bring same lawsuit? Williamson --  (meaning, he should have brought that claim.)  Assume that the P could have brought the negligent claim – now,  under FRCP’s you can claim in the alternative even if it would be inconsistent “I’m an employee, I’m not an employee” – he is precluded/ 

2. Q4: ( brings action in state court for unfair competition (ct of general jurisdiction) .  After losing, ( brings action in federal court under anti-trust act which requires exclusive federal jurisdiction.  ( pleads bar.  ( could not have brought action 2 in state court.  The presumption among many that preclusion law respects (’s choice of forum.  But, some commentators and courts have said that if a ( has a choice between two courts, that ( should bring the case in the forum where she can raise all of her claims. If she could have brought the claim in 2nd forum a lot of people would say that she should be precluded – but, now, the law is that the system will not force you to sue in a forum that may hear all your theories of relief. 

a. NOTE: If there was diversity and sufficient amount in controversy in state court -- ( could have removed and ( could have added the federal claim.  If you allow preclusion of the federal claim b/c of (’s choice of forum, you are allowing ( a sneaky strategy – not removing and avoiding federal anti-trust claim (detriment to P by strictly enforcing the “could” clause.)  

3. Q5: First action is brought in federal court.  [she has chosen to sue in the forum where she could  bring both claims] This means that ( could bring the state claim under § 1367.  Trend is to preclude claims that could be brought under § 1367.  But, if it is very clear that a judge would have used discretion to not consider the state claim under § 1367(c), courts may not preclude that state claim.

4. Q6: (same case) First suit is brought in state court and then suit  IS (this is how this question differs from Q4 above – where D did not remove) removed to federal court b/c of diversity.  In that case, the ( could have amended the complaint to include the federal claim (so laws of preclusion would prohibit filing the federal claim in a second action) if Amendment is denied, then perhaps she should be allowed to bring a separate claim. 

5. NOTE: Just about every state has exceptions to domestic preclusion law for claims that could not have been brought b/c they were outside of the subject matter jurisdiction of the first action’s forum.

G. Sutcliffe Storage v. United States
( attempted to split a claim arising out of four consecutive leases.  If suit on leases was brought together, ( (in MA) would have had to go to D.C. for U.S. Court of Claims (suits against gov’t  - U.S. Navy was there -- worth more than $10,000 required to be filed in that court), or waive the right to collect more than $10K .  Court found that inconvenience to ( was not sufficient justification for allowing ( to split the claims. 

This case applied that rare defense of “other action pending”

· Note 1:  you have to sue on a running acct for all payments due at that time. Ie landlord collecting rent… D owes P rent for June, July, August.  If P sues for only one month, he loses the other 2.  However, if P sues for all 3, he is not preclued for any additional months rent that come due (though issue preclusion may apply) 
· Note 2:  where a claim is brought on promissory notes, ( may bring separate actions (b/c notes are all negotiable/ sellable and clumping them into one action could affect the notes’ value) Therefore, if use the running accounts rule this would lead to drying up  of negotiating notes and selling them. Don’t want law of preclusion to muck up commercial transactions.

H. Other ways to split a claim

1. Previously, some states allow two actions for an auto accident – one for property damage and another for personal injuries – [because of the way in which a court construed a “cause of action” – violation of a discrete right – right to bodily integrity was then different than right to protection of prop]
2. BUT, current broad transactional view of claims, this should no longer be permitted.  

3. PROBLEM with modern toxic tort cases; first pleading asbestosis, then, when cancer arises, can you then plead harm for cancer or are you precluded?  (deal with SoL as well) perhaps Burbank suggests could have gotten a “green card” later to bring suit after SoL ran out in the event person got sick – this would have made for more just results. Some people that get high awards do not get sick at all while others that got nothin’ may have gotten really sick.  
I. Transactional view of the Claim: “ the claim extinguished includes all rights of the P to remedies against the D with respect to all or any part of the transaction, or series of connected transactions, out of which the action arose”  

· and also that the factual grouping constituting a “transaction” or “series” is “to be determined pragmatically, giving weight to such considerations as whether the facts are related in time, space, origin. 

· Or motivation, whether they form a convenient trial unit, and whether their treatment as a unit conforms to the parties’ expectation or business understanding of usage”   This approach puts pressure on the P not to overlook or withhold from his initial complaint any grievance he has relating to the transaction in question regardless of differences in “evidence”, “grounds” “theories”, “remedies” or “forms of relief” .  Should he err, he will be given the opportunity to amend, but if he fails, he’ll be precluded

J. Harrington v. Vandalia-Butler Bd. of Educ. (1981) Burbank: this case puts an exclamation point after the statement that “preclusion can be tough medicine” (!)  

( filed suit under Title VII.  Trial court found that she had been discriminated against, but 6th Circuit denied damages finding that Title VII not allow compensatory damages or payment of attorney’s fees.  Three years later, b/c of change in Supreme Court interpretation Monell which overulled Monroe saying that municipalities are now “persons”, ( brought § 1983 action seeking damages and employment discrimination.  P claims that she could not have originally brought that action because of the state of S Ct interpretation on §1983 when the original suit was brought.

1. Held: a change in the applicable law does not invalidate the effect of claim preclusion.  Although in some cases public policy (Desegregation, Cooperating with the FBI) will dictate that claim preclusion should be rejected (i.e. segregation), the issue here does not outweigh the interests in employing the doctrine and general rule of res judicata:

a. ensuring finality of judicial decisions

b. encourage reliance on those decisions

c. promote judicial economy

2. Key may be that ( could have challenged the prior § 1983 jurisprudence preventing damage awards 

3. This case is an example of claim preclusion was applicable b/c the court felt that that which could have been litigated should have been litigated.  Some have suggested that the result in this case is too harsh a penalty and that issue preclusion should be used to protect the (, BUT, most courts have gone the other way.

4. The result of this case is a bit unsettling, but it is doubtful that any court would have ruled differently.  In fact, if the law of Title VII had changed so as to allow for damages awards (as it has), ( could not even have brought a second case to seek an award.

5. Generally, if you’ve got litigation pending and the law changes, the only way you can preserve a right to raise a claim based on the change in law would be to have originally raised that claim in your complaint (i.e. challenging the current basis of the law).  In doing so, must be careful to stay within Rule 11.  (Burbank suggests that his baby allows for attorneys to challenge the state of current laws.  Say that you understand that we want to change the law and we will have good faith attempt to do so.   Remember, in its new form, under Burbank’s guidance,  Rule 11 assesses the conduct of the attorney, not the results of the litigation)
If she had brought this claim at the outset, it would have been preserved for appeal

So, If you sue and lose and the law changes the next day and your jment is final --  you’re out of luck…
III. Adjudications not on the Merits – substance of the claim has been tried and determined; not when some procedural or technical reason is found to dismiss the claim. 
Gradual movement towards greater preclusive effects. . . reducing scope of exception to claim preclusion in light of greater opportunities to amend by FRCP confined to things like venue, jurisdiction, prematurity. 

· “on the merits” therefore it had the capacity to operate as claim preclusion  -- If not jment “on the merits” could still be issue preclusion. 

· If dismissal was not on the merits (lack of smj/pers jurisd) it still has issue preclusion effects. (therefore, can’t file the same lawsuit in the same ct)  Ex. Dismiss action 1 b/c lacks smj; P sues D in fed ct and gets rejected because no diversity, but, then you can sue on the same claim in state court – [no claim preclusion here]
A. Waterhouse v. Levine (Mass. 1903)

Action No. 1 (A1) was dismissed b/c ( brought it prematurely.  ( sought to have A2 precluded but Court refused.  Court’s ruling in A1 that case was premature was not on the merits.  In order for a claim to be precluded in A2, the A1 judgment must have been a judgment on the merits.

1. Q16, p. 1139 – demonstrates that when issues are litigated by consent, the ( should amend the complaint to include the issue.  If a case is decided on one an issue litigated by consent, the adverse party could seek to litigate it again – if, however, the issue is entered into the amended pleadings, the complainant party has proof that the issue was indeed litigated in A1.

2. Q18: Does a SOL qualify as a judgment on the merits so as to preclude A2 if A1 was dismissed on SOL (this assumes that ( in A2 was able to revise complaint to allow A2 to get in).  YES (Williamson) – SOL judgment in A1 would preclude claim in A2, however, if A1 was brought in a different jurisdiction with a different SOL period, ( would be able to file A2.

B. Keidatz v. Albany (Ca. 1952)
Judge Traynor finds that a demurrer (12b6)in A1 is not preclusive to a cured claim in A2 – reasoning is that demurrer is not a judgment on the merits.

Today, however, w/ more liberal pleading system, a dismissal on a 12(b)(6) judgment will usually grant the ( leave to file amendments to the complaint – so, now, a 12(b)(6) dismissal will be a judgment on the merits.

C. Rinehart v. Locke (7th Cir. 1971)

Incorporated changes in the FRCP and came to the opposite conclusion of the court in Keidatz.  Court found that a dismissal for failure to state a claim that did NOT say it was “without prejudice” is preclusive.  P contended that under the previous 12b6; did not establish that D’s were not liable to him under § 1983 on account of the 1964 arrest, but established only that he had no cause of action unless he was able to plead and prove lack of probable cause. 

1. Rule 41(b) [basis of court’s decision above]:

Any dismissal is considered “on the merits” unless it is a dismissal for:

5. lack of jurisdiction – 12(b)(1); 12(b)(2)

6. improper venue – 12(b)(3)

7. failure to join a party under R 19 12(b)(7)

2. Second Restatement § 20 also incorporates the following as dismissals “not on the merits”:

8. ( agrees to a nonsuit or action is dismissed w/o prejudice
HYPO: A sues B on conveyance of land and B defends saying that SoF is a defense, dismissed b/c failure of SoF – P given leave to amend and they did not

1 year later A brings claim – alleging on a writing. – NO, THIS ACTION IS PRECLUDED PRECLUDED, because they were given leave to amend and cure defects that are precluded by modern pleadings.  

SoL’s very hard to deal with under law of preclusion.  

· SoL or laches is usu on the merits and this preclusive
· SoL is preclusive within the same state 

· But, it is NOT preclusive between jurisdictions: ex. If P sues in PA and is barred by SoL, can then sue in NY
Hypos

a. Case dismissed for lack of personal jurisdiction – not claim preclusive, but if ( tries to bring complaint in the same jurisdiction, issue preclusion would keep it out.

b. Q20, p. 1143: A court CANNOT say that a dismissal for lack of jurisdiction is “with prejudice.”; or on the merits. 

IV. Counterclaims

A. Generally: Very little in traditional common law theory to make a counterclaim compulsory.  Only the FRCP, in R 13(a), does so – many states do not have an equivalent rule.

B. Note, some states take an intermed position – if assert an aff defense, predicated on same ground; then have to raise the counter-claim (but, not just if occurred in same T/O)

C. Once D pleads a counterclaim, same preclusive effects as apply to original claim.  Only exception is if counter claim is in a jurisdiction that cannot fully enforce it; then D may bring again to have try to obtain full recovery. 

D. Schwabe v. Chantilly (WI 1975)

Where ( raises an affirmative defense (fraudulently induced to sign the lease) but does not counterclaim then and there for fraud, and seeks to bring a claim in a further action, the preclusive effect of A1 depends on who won.

1. If ( won, ( cannot file new claim that was based on same transaction as affirmative defense – to allow it could potentially upset the judgment that ( obtained.

2. If ( won, however, ( can file a new claim based on the affirmative defense – would essentially serve to validate (’s judgment in A1

3. HOWEVER, some jurisdictions will have a common law compulsory counterclaim rule which will require ( to raise a counterclaim when she has raised an affirmative defense on the same subject matter [– applies whether or not the jurisdiction has a compulsory counterclaim statute or rule of court and whether or not the prior jment is by default] 
4. Also, keep in mind that even though a court may preclude an A1 counterclaim, the claim in A2 may be precluded in A2 b/c of issue preclusion (i.e. if it was essential to the judgment.)

E. HYPOS

1. A files suit on a K.  B denies the breach and counterclaims for $1,000 and wins $200 [A wins for $300].  Can B file a new suit to seek greater damages award?  No, according to normal rules of RJ, B’s claim against A is merged in the judgment and ( precluded. She made the counterclaim and this brings in the rules of claim preclusion – once make a counterclaim; you will be precluded. 
2. A sues B alleging negligence [car crash].  B, in answer, denies his own negligence, and alleges A’s negligence.  J’ment for B.  Jurisdiction does not have a compulsory counterclaim rule.  B, under Schwabe is not precluded from raising another claim. (in absence of compulsory counterclaim rule, nothing can prevent B from suing A in next suit)  -- B may not want to make the counterclaim in 1st suit, b/c B did not choose the forum…[always note choice of forum that a counterclaiming party may not have] 
3. What is same case, but A won – B can then sue A, but this will be decided quickly b/c A’s no neg and B’s neg were both essential to the jment. [Issue preclusion?]

4. A sues B for a boiler (brought in a jurisdiction identical to R 13 it has a compulsory counterclaim rule) … dismissed on failure to state a claim [12(b)(6)] (note Burbank assumes we see here that D filed the MOTION 12b6, B failed to sue A for breach of warranty. Why is that not a compulsory counterclaim that should have been stated in B – B never filed a PLEADING (and 13(a) relates only to pleadings– but rather FILED a motion. MULT CHOICE QUESTION possibly…
Rationale underlying this rule: why prevent B from bringing new claim when got case kicked out so early
5. A sues B to quiet title; judgment by default.  B sues A for adverse possession ejectment.  If this was a valid and final jment (no collateral attack [smj/jurisd/venue] then…Under 13(a) B’s claim would have been compulsory [but, this FRCP would not apply here b/c the jment was in default]why, explain… .  It also would have been required under common law compulsory counterclaim rule.  No state is going to allow B to come in and eviscerate A’s jment against B, because A’s jment vs. B would be worthless. Either way, B’s claim in A2 would be precluded.

F. Note,  Horne v. Woolever; (car accident W sues H; defends with neg but does not counter-claim Rule 13(a) required D (in original action) to assert his own claim as a counterclaim in Woolever’s action in the federal court whether that action was originally instituted in that court or was removed from the state court even though OH had no rule comparable to R 13(a)  See R 81(c). Judge added:  “to the extent to which a jment of federal court operates as res judicata in that ct, it operates as res judicata in the courts of this state.
Q 52: (1050 is this a) important; or b) even the right Q to the A that appears??) – Suit v. a foreign corp in state court on a federally created claim, with service made within the state on an officer of the D,  D removes to fed ct then moves to dismiss under 12b2.  Should fed or state law govern this jurisdictional issue? A:  Federal preclusion law should govern (not furnished by FRCP); but, CL underlying FRCP’s and as federal law it is binding on state cts – there is something very similar to FFCC (something equivalent happening here when talk about federal ct) 

Q24 (p1150) If Horne case decided the other way, would the SC US have jurisdiction to review the final jment of the OH Ct?  Of what, if any, relevance is the fact that Rule 13 is not an act of Congress but a rule of court promulgated pursuant to the REA?  Of what, if any, significance is the fact that the REA provides that the Rules shall govern only procedural matters and not affect substantive rights?  A: want to have US CT review the decision over OH state ct ruling – whether the state ct violated some fed law or violation in refusing to preclude the P in state ct [P was a party in a previous federal action]).  How am I as lawyer going to get the S Ct to review this case? – start with statute that provides with S Ct with review over state ct rulings §1257?  

· Language: Validity of a “statute” drawn into question” – the state’s inability to apply 13a – but, Rule 13a is not a “statute or treaty of the United States” SO THIS ARG WILL NOT WORK. 
· More language under §1257: The jment entered in the Fed action is “authority exercised under the US” and the state ct’s failure to preclude the 13a in state ct;  questions the “authority exercised under the US”.   Note, [side note] preclusion is procedural and thus federal law governs.  Big area of doubt has to do with federal diversity juments. 
G. Dindo v. Whitney (1971)

Dindo said that in A1, when he was not represented by counsel, but rather, by insurance company, he did not know he could bring counterclaim.  When he sought to bring A2, ( challenged that Dindo should have brought the claim as a compulsory counterclaim.

However, court finds that b/c A1 was settled (and ( not much of a burden on the court), (’s motion for summary judgment should be denied.  Trial court should evaluate whether Dindo really did not know that he could bring a counterclaim.

Shows its hard to fit counterclaim into preclusion law – Rule of counterclaim 

section 8: Former adjudication – issue preclusion
The importance of this varies with the state’s use of CLAIM PRECLUSION – remember, when state balks on claim preclusion, they say that issue preclusion can pick it up…(as the argument goes) While Claim preclusion: bars P from suing D for any relief arising from a partic transaction or occurrence if P had prev brought an action against D on that transaction or occurrence and the prior action was decided on the merits. 

Issue Preclusion: (is narrower)  precludes P from relitigating issues that were actually litigated and decided in a prior action with D.  If an issue could have been raised in the 1st case but was not explicitly raised and decided, Issue preclusion will not bar P from litigating that issue in A2.  Issue preclusion is needed (despite CP being so broad) because the same issues may come up again in a separate action that CP does not preclude. 

Prerequisites: 

· The issue in A2 must be the same as the issue in A1
· The issue must actually have been litigated,  Does not suffice if the issue was raised but not contested because sometimes the issue may cost more to litigate than the value of the suit, or the forum may be inconvenient.  [if preclusive effect given to issues not litigated, the result might serve to discourage compromise, decrease the likelihood that the issues in an action would be narrowed by stipulation, and intensify litigation.]  i.e. this also goes to the “could” question – if D in A2 wants to defend the same issue on a ground that could have  been raised in A1 but does not IP does not preclude him…CP would apply if A2 arose out of the same “transaction or occurrence” 
· Even if an issue was litigated, IP does not bar the relitigation if the issue was not actually decided in that action b/c the judge would  not know which party to actually preclude b/c neither party actually won. 
· IP does not usu apply unless the decision on the issue in A1 was necessary to the cts jment
I. Requirements of the Rule
A. Little v. Blue Goose Motor Coach Co. (Ill. 1931)

Bg v. L (property) 

L v. Bg (personsal) 

BG sued L for damages to bus incurred in collision between the two and obtained small verdict.  L’s executrix then sued BG for personal injuries.  Suit was precluded b/c issue of L’s negligence had already been determined in the first suit.

(NOTE: This is not claim preclusion b/c the issue of negligence could conceivably be litigated in two suits, one for property damage and one for personal injuries.)

Test for Issue Preclusion: 

1. Same issues are involved

2. Issue must have been fully litigated (and determined)  in the first action.

3. Issue must have been essential to the judgment in the case.

· Definition of “issue” = most notable of factors is “degree of overlap” w/ respect  to the 2 matters b/w legal evidence and legal arg advanced in the 1st and that legal arg to be advanced in the 2nd 
· Note:  does not necessarily need to be “on the merits” (contrast CP) i.e. if D brings a 12b2 and the motion is dismissed, and default jment entered against him, he is barred from challenging the original cts personal jurisdiction over him as that issue had already been fully litigated in F1 and was clearly essential to the default jment. 
· Note: this is an affirmative defense that can be pleaded under 8(c)
4. Hypotheticals 

a. (Issue must “actually have been litigated” not just something that “could have been” litigated. 
Assume: Bg v. L (Bg wins; L is N) in a jurisdiction which has comparative negligence law – but L did not raise the issue of Bg’s negligence.  A)  is L precluded from raising Bg’s neg in A2 after failing to raise it in A1?  See Jacobson; Arg: if L can foresee  subsequent litigation then obligated to bring it – but, the law is otherwise. , even if it is foreseeable, not need to bring it. 

Considerations: 

· In first suit L not in control of forum or timing (may have been too expensive).  

· Efficiency concerns: if force L to raise any issue in A1; people might throw any issue into the litigation less they lose the ability to litigate in next case – this is potentially very inefficient (see Jacobson). 

· SO ; ISSUE PRECLUSION WILL NOT APPLY UNLESS IT HAS BEEN LITIGATED AND DECIDED AND IS ESSENTIAL TO THE JMENT.  And D not need to bring forth all defenses or issues to prevent them from being lost.  

b. “Essential” and CN

BG v. L.  BG = N; L = N.  Who won?  L did.  Essential decision was that BG was CN.  Decision that L was N is not essential to the judgment (bears no logical relationship to the jment).  So, L may, under law of issue preclusion, file an action asserting BG’s N.  (therefore finding that Bg was CN IS essential) ALSO: look at this by seeing whether L can take an appeal – L is a jment winner and cannot appeal, therefore L is NOT precluded. (This is from Jeffrey v. Cambria)

· Note: <if a party cannot appeal [because they are the winner], then issue is not precluded>

· [Note here that we are also assuming that there is no compulsory counterclaim rule.]
· Assume in Hypo’s that the jurisd has CN. 
Homeowners Fed Ins v. Northwestern Ins

Necessary that such findings be the product of full litigation and careful decision (slightly expanding the “essential to jment in final ruling” standard – Rationale: strong pub policy of limiting each litigant to 1 opportunity to try his case on the merits. 

c. Alternative Determinations – [say that both are essential or neither are essential]
BG v. L.  BG = N; L  = Not N.  Neither finding is more essential than the other, as either is sufficient to prevent recovery.   

(i) First Restatement of Judgments: Both decisions are preclusive.

(ii) Second Restatement (taken from Halpern v. Schwartz): Neither is preclusive unless one or both of the issues is affirmed on appeal.  Rationale, which is considered way too academic is as follows: If BG wanted to appeal, he’d have to appeal on both grounds.  B/c he’s less likely to win on such an appeal, he’s less likely to make that appeal.  Part of the justification for issue preclusion is that a party can always appeal an adverse decision.  Here, b/c there’s less of an incentive for BG to appeal, the thinking is that he should be given an opportunity to litigate the issues one more time.

If no preclusive effect, someone who loses on 2 grounds is not likely to appeal…[whatever gets affirmed on appeal is then precluded] 

(iii) Courts, however, have by in large rejected the Second Restatement’s approach.  They don’t seem to buy the rationale that you can be precluded from litigating an issue if you lose on one ground, but you can go ahead and litigate an issue again if you lost on both grounds.  (IOW, doesn’t make sense that you should be rewarded for getting the beat down in A1)
d. BG v. L. BG = Not N; L = Not N.  L wins.  Essential finding is that L is not N.  Finding for L is preclusive.  Finding for BG is not preclusive.  

e. General Verdict.  GV for L.  Don’t know what jury decided so you don’t know if it’s preclusive, so, no issue will be precluded (could have been on the basis that BG was CN or L was not N).  Best way to get around this problem is to ask for a special verdict or a general verdict with written interrogatories.

(i) This does not mean that general verdicts are never preclusive:

BG sues L for property damage in car accident.  GV for BG (the jury must have determined that meaning that BG is not N and L is N [both of these are essential to the jment]).  L could appeal, so L would be precluded from litigating further on personal injuries.  

(ii) General rule for general verdicts is: when you can figure out grounds for jury’s decision, there will be preclusion; when you can’t figure out the grounds, no preclusion.

f. NOTE: An easy way to think about this crap.  If a decision is appealable, it should be preclusive (see First Restatement).  So, for example, in any case, if L wins (say, b/c BG was found CN), and cannot appeal (as in the example), L should not be precluded form seeking a judgment in A2 on BG’s negligence. 

B. Jacobson v. Miller
( sued for rent on written lease.  ( did not deny execution of the lease.  In a subsequent action, ( raised a defense.  Court finds that ( is not precluded in second action from raising a defense that could have been raised in A1.. 

1. Rationale: Don’t treat issue preclusion like claim preclusion (i.e. preclude an issue b/c it could have been litigated.)  Efficiency concerns: if you require party to litigate every issue under the sun, even the simplest cases would last until the cows come home to the feed lot.

Berlitz Schools of Languages of Ame v. Everest House

Whether the issues finally and necessarily determined in the state proceedings are identical to those presented to the D/C for determination (D won in D/C on 2nd action by pleading collateral estoppel to the trademark infringement.  P’s objection to collateral estoppel is that the facts presented in instant case differ substantially from prev, despite claim: consumer confusion, being identical.  The modifications that Berlitz made b/w 1st and 2nd series of books were “not so great as to warrant another judicial proceeding”…but in the future, if changest greater, this may not be barred by res judicata. 

· Q: should different circs of 2nd sujit trigger an exception to issue preclusion rule. 

II. Exceptions to the Rule
Remember always important to first ask: are the basic requirements for the general rule met? same issue? (yes); same parties? (yes); fully decided and litigated? (yes); essential to the jment? (yes).  THEN ask: (but, is there an exception?)  

A. HYPOS

1. <Only questions of pure law are an exception> 

X corporation sues on series of notes.  ( alleges ultravires (beyond power of corporation - ( doesn’t have power to sue on that claim).  Court refuses to apply that defense in this case, enters jment for P.  This is a mixed question of law and fact.  Is the finding in action 1 that they were not issued ultravires preclusive in action 2.. If X brings second action, the defense of ultravires is precluded.

2. A sues City of Phila in tort.  ( alleges sovereign immunity and A’s case dismissed.  A sues Phila on a different tort.  Defense of sovereign immunity is not precluded.  Closer to a question of law – also, a different lawsuit (subject matter here is unrelated whereas above the suits were highly related – this hypo is also regarding the scope of the law) (whereas in No. 1 above) A2 was on the same series of notes as A1[a mixed question of law and fact in 1, above: “does ultravires apply to these series of notes?”].  Rationale for this hypo is that there may be changes in the law which would prevent ( from raising sovereign immunity, so, ( can challenge (’s raising of it here. Also,  if preclude sovereign immunity here, may retard development in substantive law.  And, preclusion here might bar other P’s suits on other facts. 

B. United States v. Moser  (1924) (Erroneous application of the law in creating a right in an individual, issue preclusion will prevent challenges to that right [ONLY Pure questions of law are exceptions] 

Moser was cadet at Naval Academy during Civil War.  Sought higher pay upon retirement pursuant to a statute that anyone naval officer who served during Civil War shall have pay of next highest rank.  Court of Claims ruled in his favor.  Another claimant, Jasper, filed similar suit; court refused compensation b/c of retirement statute that had been overlooked in previous case  Two subsequent actions, court declined to follow Jasper ruling – Ultimately, in three actions, Moser received compensation despite Jasper case which said that he should not.

Court’s dilemma:

1. If US still required to pay benefits to Moser, then parties are treated differently

2. If payments are cut off, then parties will not have security in their judgments.

Ultimately, court finds Concern No. 2 to be more weighty.  Holding is that issues will not be precluded ONLY when there is a pure question of law where the law has changed.  Even if there is an erroneous application of the law in creating a right in an individual, issue preclusion will prevent challenges to that right.

Q.20, p. 1169: In an action to recover duties from A Corp, the ct determines that the articles in question fall w/in a classification that makes them duty-free.  In a later action involving B Corp, the ct determines that articles of the same kind fall within a classification requiring payment of a subst duty.  Then A imports additional articles of the same kind.  Is the jment in the 1st action preclusive in the issue of classification?  

Second Restatement does not allow preclusion.  Policy Rationale: Different from situation in Moser.  Corporation B could “live” perpetually; to be screwed for eternity by one bum decision contradicts all notions of fairness.  Whereas people: (Moser and Jasper will eventually die) 

C. Montana v. United States (1979) [not covered fall, 2000] 

MT imposed tax on public but not private contractors.  U.S. filed suit alleging discrimination against federal government.  MT Supreme Court upheld the tax.  US asserted a new claim in federal district court which found for the U.S.  Supreme Court reversed, but laid out standard that made Moser a little bit more tenable: Preclusion will not affect issues where the applicable controlling facts of laws have changed significantly.  This is still a fairly high standard to meet.

D. Courts of Limited Jurisdiction – Look at Book’s Hypos, p. 1172-73  
1.  A sues B for N’ly inflicting property damage – in county court with juris limited to $5,000.  J’ment for A.  B wants to file action against A on the same accident but for $100k.

· B is precluded from doing so.  Differences in damages that are accessible in court is not enough to warrant an exception to preclusion. 
2. Same facts but first court is a small claims court w/o pleading, counsel or evidence.

· Here, B would not be precluded from raising the issue of A’s N in A2, because of substantial differences in quality or extent of of procedures b/w the 2 cts [R2d]. 
3. Court w/ juris limited to wills/estates decides in favor of attorney seeking fees, and, in the process finds that the attorney was not guilty of fraud.  Is the ( precluded from litigating fraud in another court?  Yes. Court deals with fraud all the time. There are no limitations on the jurisdiction of Ct in A1…this is the sort of question that this ct will deal with all the time. Distinguish 4 immediately below…

4. Family court with jurisdiction limited to settling issues of support and custody denies a woman support on the ground that the parties are not legally married.  Should this finding be precluded in a court w/ exclusive jurisdiction over divorce cases.

9. No, no preclusion b/c their must be some policy rationale for giving the second court exclusive jurisdiction over divorce.  The reasons for the jurisd on the ct. 

E. Unforeseeability of Litigation

Learned Hand said that if future litigation is unforeseeable, it should not be precluded.  Restatement has picked up on this: § 28(5)(b): relitigation permitted if it was “not sufficiently foreseeable at the time of the initial action that the issue would arise in the context of a subsequent action.”  --  

F. Public Policy and other special circumstances

1. Spilker v. Hankin (1951)

Attorney refuses to continue to represent a woman unless she signs a series of promissory notes.  Lawyer sues on the first note and wins.  Lawyer sues later on the other 5 notes and asks court to preclude (’s defense.  Second lawsuit was for a far greater amount, so the court allowed the ( to defend -- ( won (Comment to §28 of Restatement says that when amount in controversy is small in first action, it may be unfair to preclude defense in second action).  Even though this case would normally require issue preclusion, court finds that public policy of protecting this ( dictates that preclusion should not be applied. –
a. NOTE:  Most preclusion law is judge-made and trans-substantive (meaning it applies in all types of cases).  B/c of the generalized nature, judges have a responsibility to make sure that their application of preclusion law does not conflict with other public policy mandates.

2. Federated Department Stores v. Moitie (1981)

A party that does not appeal a decision may not receive the benefit of other parties who appeal.  The non-appealing party placed himself in that position.

There is no “interwoven” exception to claim preclusion – note, other 5 parties had almost identical claims which were revered on appeal (but this P decided not to repeal and only bring a new claim – too bad) ; especially in light of interest of state and pub policy to settle things once b/c of crowded dockets. 

G. Restatement Second of Judgments § 28. Exceptions to the General Rules of Preclusion.

(1) Party against whom preclusion is sought could not, as a matter of law have obtained review of the judgment in the initial action (i.e. where L won and could not appeal assuming ct found both L and Bg neg in a jurisd with contrib. Neg)

(2) Issue is one of law and

(a) two actions involve claims that are substantially unrelated [2 tort suits in Phila hypo]

(b) inequitable administration of the laws (sovereign immunity, corporation subject to unfair tax); (Moser) 

(3) New determination of issue is warranted by differences in the quality or extensiveness of the procedures followed in the two courts or by factors relating to the allocation of jurisdiction between them (courts of limited jurisdiction)

(4) Changes in burdens of persuasion

(5) New determination needed b/c

(a) Harmful impact on public interest (Spilker)

(b) Lack of foreseeability (J. Hand)

(c) Other special circumstances preventing full opportunity to litigate. [Burbank suggests perhaps this would have been a better basis for Commercial Box to be decided]

III. Effects on Persons Not Parties – Mutuality and its decline.

Persons bound by prior jment: remember that parties in the 1st suit are bound. 

A. Show-World Center v. Walsh (1977)

Relationship between non-party who seeks to sue in A2 – if parties were in not privity then party in A2 could sue on same issue as party in A1.  Right to intervene is not equivalent w/ privity.

1. Privies include:

“privity”: a short method of stating that under the circs and for the purpose of the case at hand a [non –party] is bound by and entitled to the benefits of all or some of the rules of res judicata” – premise: there must be some substantial reason to bind a non-party. 

a. Persons who are actually represented by a party to an action (all principal-agent situations; beneficiary in a trust) .

b. Successors in interest to a party’s property involved in an action, e.g. heirs.

c. Nonparties who control the prosecution or defense of an action, e.g insurance companies, eg Montana v. USbound by first litgation b/c US financed litigation and determined strategy.

2. Now, restatement has abandoned privity, and, instead, lists 20 exceptions.

B. Neenan v. Woodside (1933) – an example of mutality at work

1. Huppman (H) sues bus company and wins.  Passenger on bus sues both H and bus driver and gets judgment from both of them.  Why can’t H use issue preclusion to prevent judgment?  Cannot preclude passenger b/c she would not have her day in Ct. Bus driver was not a party to the suit  (A1) and could not be bound by it.

· Can passenger use finding that driver was N in A2? NO – Mutuality of estoppel: Bus Co could not preclude passenger if not bound by findings; so, passenger can’t benefit from finding that driver was negligent. 

2. General rule of Mutuality: A party not bound by an earlier judgment cannot use that judgment could not use that judgment to bind his adversary who had been a party in the former action.

C. Exceptions to Mutuality: The Indemnity Relationship (S, M and T – accident w/ S) [Remember, always 1st ask: Is it the same issue? Is the fully litigated/determined? Essential?]

1. T v. S and S wins.  T v. M.  Under traditional rule, M could not use S’s judgment.  T might win against M.  M will then sue S who will lose after winning. (to avoid this, exception to mutuality and permit M to use findings under T v. S) 

2. T v. M and M wins.  T would then sue S.  Here, there’s no threat b/c S cannot sue M b/c S indemnifies M.

a. However, some courts (i.e. Coca Cola v. Pepsi Cola) would preclude T from the second action, reasoning that T is taking two shots at S.  (This is a severe departure from mutuality.)

3. M v. T and M wins.  T v. S.  Should S have the benefit of M’s favorable findings?  No.  T can sue S b/c in his first action T was a ( and could not choose his forum.

D. Bernhard v. Bank of America (1942 – J. Traynor) – Mutuality was abandoned in this case – no longer needed to be a party to first suit to assert estoppel --  (defensive issue preclusion)

C first administrator of estate.  B takes over.  B accuses C of stealing money from estate.

A1: B sues C for the money.  C wins.

A2: B sues bank for C’s money.  Bank pleads issue preclusion.

Both D’s are defending the same interest – and, P had been given a full and fair opportunity to litigate the issue in A1 and should not be able to just “switch adversaries” and relitigate. 

Court gives mutuality the beat down and, in deciding whether to preclude B’s action, asks three questions.
1. Was the issue decided in the prior adjudication identical with the one presented in the action in question?

2. Was there a final judgment on the merits?

3. Was the party against whom the plea is asserted a party or in privity with a party to the prior adjudication? 
Answer to all three questions is “yes.”  (1 and 2 simple answers – some discussion about no. 3 b/c ( in this case changed capacity from prior case, but, nonetheless P was litigating the same right despite different capacities.)  Judgment is affirmed -- ( can plead res judicata and ( preclude B’s action against the bank.

Burbank: Note that Traynor was so intent on getting rid of mutuality, he did not discuss the possibility of using an indemnity exception:

If B sued Bank, then the Bank could have brought in C.  So, b/c C already won, court would not want to disturb that judgment (See C1 above)

E. Defensive Non-Mutual Collateral Estoppel (DCE) – “shield” (See Glannon diagram p. 480) 
Blonder-Tongue v. University of Illinois Foundation (1971)

Supreme Court’s first treatment of a challenge to mutuality doctrine – in context of patent law.  Prevailing patent law, under Triplett – if a patent owner sued an infringer and lost b/c the patent was held to be invalid, the ( was not precluded from filing another suit against another alleged infringer.  The Supreme Court found that this rule was highly inefficient to both the parties involved and the judiciary.  ( allows for non-mutual defensive issue preclusion

If we were to follow strict mutuality we would not permit P to be precluded b/c D2 was not burdened by A1 and therefore, should not benefit from D1’s ruling in A1.  But, Like Bernhardt the ct said that P was precluded if had a full and fair opportunity to litigate the issue in the 1st action. 

1. The court’s holding was tied specifically to one substantive law area – patent law.

2. Court relied very heavily on the Second Restatement

3. Even though decision was applied to patent law, the rule was applied generally

a. We’ve seen this happen often – a realization of the goal to have a uniform procedural system

F. Four possible cases of Collateral Estoppel (non-mutual issue preclusion)

Defensive Issue Preclusion – involves a new defendant (sued by either a losing ( or a losing defendant) [this is justified as OK assuming P1 chose the forum and the defendant against whom to litigate]

A1: P (D1 (P loses on Issue A)

A2: P (D2 (new D pleads issue preclusion to bar P from relitigating IssueA

Offensive Preclusion – involves a new plaintiff (suing either a losing ( or a losing defendant).

1.  Defensive Uses of C.E.(SHIELD) 
a.  P sues D, D wins.  Loser P sues ND.  Can ND use C.E.?

· P chose the court and now wants to try again against a new adversary

· Strongest case for Collateral Estoppel

· Like Blonder-Tongue and Bernhard; Coca-Cola v. Pepsi
b. P sues D, P wins.  D sues ND.  Can ND use C.E.?

· Same as above but D did not choose the original court 

2.  Offensive Uses of C.E. (SWORD)

Glannon Diagram: (p. 481)

Suit 1: P1 ( D (D loses on Issue A)

Suit 2: P2 ( D (new P invokes issue preclusion to establish Issue A in her suit against D)

· “Offensive” because P seeks to foreclose the D from litigating an issue D has previously litigated unsucessfuly in action with other party

· “Nonmutual” because P2 was not a party to A1 and did not bear the burden of a potential loss. 

a.  P sues D, D wins.  NP sues loser P.  Can NP uses C.E.?

· Party against whom collateral estoppel is used chose the original court

· Generally, a tough standard

b.  P sues D, P wins.  NP sues loser D. (Most controversial case of OCE) 

· Hardest case b/c NP wants to use CE offensively and party to the prior action did not choose the forum. (Parklane Hoisery)
4. Multiple Claimant Anomaly (arises in the last case of offensive non-mutual issue preclusion)

a. Assume a train wreck w/ 50 injured people.  (s 1 through 5 sue the RR and all lose.  (6 wins.  Doesn’t seem fair that remaining (’s should be able to preclude the (’s defenses.  

b. Other way around – if first 5 parties won and 6th party lost, doesn’t cannot keep all the remaining parties out – that would be a violation of due process in keeping a party from its day in court (i.e. the ( could not use his judgment to prohibit the new ( from having his case heard – this is not a situation of defensive C.E. – b/c in those cases, a new ( can protect him/herself from a ( that lost.)

c. If P5 wins then P6 onwards cannot use P5’s results if they could have joined cases with P5 in a class action?

· Yes, if joining suit w/ P5 might have adversely affected P5 or P6’s chances

· No, weight must be given to P1-P4 results

· No, if difference b/w P5 and P6 claims is huge. 

d. Problem of EFFICIENCY:

(i) Defensive is efficient – prevents losing parties from “taking more than one bite at the apple.”/ i.e. relitigating the issue just to “switch adversaries” – gives P incentive to join all possible D’s in the 1st proceeding. 
(ii) Offensive is inefficient – encourages a “wait and see” attitude. Potential P’s will have nothing to gain by intervening in the fist action; rather “wait and see”. Tactical issues of letting the party with the best claim litigate 1st and try to win
5. Another example of the problems with offensive issue preclusion.  P is serious injured and sues ( RR for $2 million.  Jury verdict for $35,000.  Although impossible to tell for sure, but pretty clear that jury did not find ( liable, but felt a responsibility to give the ( some compensation.  A second ( should not be able to use this skewed proceeding to preclude the ( from raising its defenses.

G. Parklane Hosiery Co. v. Shore (Sup. Ct. 1979)

Gov’t filed suit against ( seeking injunctive relief.  Judgment for government.  Stockholders attempt to file same case and seek to preclude (’s defense based on judgment for government (as to whether the proxy statement was false and misleading to shareholders) .  Claim was a misleading proxy statement in connection w/ a merger. 

Court expresses concerns about using offensive issue preclusion:

1. Wait and see problem – inefficient

2. ( may have had little incentive to defend first suit if it only concerned nominal damages (or if forum were inconvenient) 

3. Problem of multi-claimant anomaly if inconsistent judgments (i.e. judgment for ( in one case and against the ( in the next) – not fair to give conclusive effect to any one of them. 

4. Procedural opportunities may not have been available in the first forum

Here, however, the court finds that the ( can use offensive issue preclusion b/c:

1. Could not have joined in the previous action  - can’t have joined SEC. 
2. ( had incentive to litigate A1 vigorously (foreseeability of private suits afterwards) 
3. No inconsistent judgments (with any previous decision for D) 
4. No procedural opportunities for ( that were unavailable in the first action.

Note: all except for #1 above are the issues that the court should also consider in allowing for Defensive Collateral Estoppel. 

General Rule: Trial courts should be given broad discretion to determine when offensive non-mutual issue preclusion should be applied.  The below framework for analysis is helpful:

H. Questions to ask for Issue Preclusion:

1. Are the criteria for issue preclusion met?

a. Same issue?

b. Was the issue fully decided?

c. Was the issue essential to the judgment?

2. Are there any exceptions?

a. Could ( have obtained review? (if yes, then it should be precluded? – if D won for example and could not have appealed – then, not precluded.) 
b. Intervening change of law?

c. Limited extent of jurisdiction or procedural opportunities?

d. Shift in burden of proof? – (elab – if the burden shifted to make it easier to bring A2 would this be an exception to preclusion?)  
e. Public policy interest or unforeseeable litigation?

3. Should non-mutual preclusion be used?

a. Was joinder possible (to protect against “wait and see approach”)

b. Did party against whom preclusion is desired choose the forum for the initial action?

c. Incentive to vigorously litigate the first suit?

d. Is non-mutual preclusion being asserted against the government? (see below) [OCE never allowed against the government] 

I. United States v. Mendoza (Sup. Ct. 1984)

9th Circuit allowed a party to use non-mutual offensive issue preclusion against the United States.  Supreme Court overturned.  Had to decide between two competing inefficiencies:

1. Not allowing non-mutual offensive issue preclusion would create backup in district courts by allowing repetitive cases

2. Allowing non-mutual offensive issue preclusion, however, would result in inefficient SC US cert procedures (i.e. the court would have to accept any case where the US lost in the appeals court)

a. Part of advantage of allowing repeated cases to be filed at appellate level is to let circuits flesh the issue out – the “percolation” argument. --  therefore, if non-mutual OCE allowed against the US govt, then SCUS would have to revise its policy of waiting for conflict with COA’s to arise before granting cert [to the gov’t]   this conclusion “will better allow more thorough development of legal doctrine by allowing litigation in multp forums” 
IV. Effect of Criminal Proceedings on Subsequent Civil Proceedings
A. Examples

1.  ( is convicted of arson in criminal proceeding.  ( then seeks to sue insurance company on recovery for fire damage.  Should the (’s conviction be preclusive of the second action?  Old view is no.  Modern (and, common sense view) is yes.

2. Generally, an acquittal will not be conclusive in a subsequent civil proceeding.  In criminal action, state has to prove beyond a reasonable doubt – high standard.  There still could be guilt under the preponderance of the evidence test.

B. Allen v. McCurry (1980)

M arrested and cops took stuff in plain view.  In pre-trial hearing, M challenged the seizure as a constitutional violation.  After conviction, M filed § 1983 action seeking damages.  Cops ((s), not found to be in privity with the state, sought to use non-mutual defensive issue preclusion and prevent ( from raising § 1983 claim.   

Supreme Court finds that state’s court findings that there were no constitutional violations is preclusive of the federal action.  .  REASONING: Court “refound” § 1738, the full faith and credit statute which requires federal courts to give preclusive effect to state court judgments whenever the courts of that state would do the same.

Interesting Dissent by J. Blackmun (not discussed in class)

Legislative intent of § 1983 was to restructure relations between federal and state courts – Congress made a specific determination that federal courts were the best place to determine federal rights

· Seems senseless that federal courts would have given state judgments on possible § 1983 claims a preclusive effect

In the case at hand, ( should not be precluded from raising § 1983 claim in another action

· Mainly b/c raising the claim in a pre-trial suppression hearing is a completely different forum than in federal court – the criminal ( is raising every possible defense to save his skin

· Court’s decision gives ( a choice – either raise it in criminal arena and lose damages or hold off, go to jail and then raise 1983 claim.

· In sum, criminal defendant has not chosen to litigate his § 1983 claim – he has to raise it.  To seek damages, he should be allowed to raise it in a federal forum.

C. Fagnan v. Great Central Insurance Co. (1978)

Collision btwn car driven by Thompson where Harness is a passenger and a car driven by Fagan. H sues T’s estate in federal court; T impleads F and H makes a claim against F under 14(a).  F crossclaims against T’s estate for contribution but does not make any claim for its own injuries. All claims are settled (under 41(a) – an adjudication on the merits). F then sues T’s insurance company seeking damages for own injuries. Insurer defends on grounds that F’s claim was compulsory under 13(a) and is barred from being brought by Thompson.

Court finds that F’s claim for injuries was a compulsory counterclaim that was required to be brought in the first action since it arose out of the same transaction (and thus b/c F barred vs. T; also barred against insurance co (derivative liability

· Significance: Third parties brought in by impleader may be precluded if they do not raise compulsory counterclaims.

V. Credit Due to Valid Judgments

A. General Rule (which Burbank says is wrong, but doesn’t tell us why)

When litigation from a state court subsequently ends up in a federal court and a party seeks preclusion, the answer to whether preclusion law applies is found by looking at the state law where the case was first litigated – (this is backed up by FF and C provision of the constitution and §1738) which are both interpreted quite liberally. --  with two exceptions:

1. Preclusion would work a violation of the Due Process Clause

2. A relevant statute in the federal case that repeals normal preclusion law (which has never happened)
3. FFCC meant to require F1 to be at least as preclusive as F2. 
4. This means that domestic preclusion law of F1 must be applied to F2 – F2 must use preclusion law of F1 (unless they want to be more preclusive) 
Cases from here through conclusion were not discussed in class, but were assigned in the reading:

B. Fauntleroy v. Lum (Sup. Ct. 1958)

MO court misinterpreted MS law.  MS court must still give full faith and credit to the MO decision.

C. James v. Grand Trunk RR (1958)

IL renders judgment on MI law. MI court issues an injunction against the IL ruling.  IL issues counter-injunction.  IL Supreme Court upholds the counter-injunction reasoning that the IL courts had jurisdiction first – this is a narrow exception to the FF&C clause.

D. Hart v. American Airlines (1969)

TX court (that ruled on a (’s suit against AA).  TX court had requirement of mutuality, but NY court, that sought to use TX ruling did not (I.O.W. NY court wanted to use TX ruling as preclusive but, under TX law, that could not be done).  Court allows NY to use offensive issue preclusion.


(Burbank doesn’t like this)

E. Kremer v. Chemical Construction Corp. (1982)

Supreme Court decides that a federal court adjudicating a Title VII case should give preclusive effect to a state court upholding a state administrative’ agency’s finding that there was no discrimination.

In doing so, court enumerates two possible exceptions to FF&C requirements (as stated above):

1. § 1738 suggests that state proceedings need do no more than satisfy the minimum procedural requirements of the 14th Amendment’s DPC

2. Federal statute used as a basis for the action affirmatively allows a federal court to review state decision.

F.
University of Tennessee v. Elliott (1986)

Same case as above, but this time, issue is whether the federal court should give preclusive effect to a judgment under Title VII and § 1983 handed down from the agency (so, difference is that court is considering the agency’s decision rather than a state court decision affirming the agency)


Title VII – administrative hearings have no preclusive effect in federal court (based on legisl history (Congress’ intent] and statute’s language) 


§ 1983 – admin hearings DO have a preclusive effect

“when a state agency ‘acting in a judicial capacity . . . resolves disputed issue of fact properly before it which the parties have had an adequate opportunity to litigate’ federal courts must give the agency’s factfinding the same preclusive effect to which it would be entitled in the State’s courts.”

Subject-matter jurisdiction is significantly more limited in �HYPERLINK "http://en.wikipedia.org/wiki/United_States_federal_courts" \o "United States federal courts"�United States federal courts�. The maximal constitutional bounds of federal courts' subject-matter jurisdiction are defined by �HYPERLINK "http://en.wikipedia.org/wiki/Article_III_of_the_United_States_Constitution" \o "Article III of the United States Constitution"�Article III Section 2� of the �HYPERLINK "http://en.wikipedia.org/wiki/U.S._Constitution" \o "U.S. Constitution"�U.S. Constitution�. Federal courts' actual subject-matter jurisdiction derives from Congressional enabling statutes, namely 28 U.S.C. §§ 1330-1369 and 28 U.S.C. §§ 1441-1452. The �HYPERLINK "http://en.wikipedia.org/wiki/United_States_Congress" \o "United States Congress"�United States Congress� has not extended federal courts' subject-matter jurisdiction to its constitutional limits. For example, the amount-in-controversy requirement for �HYPERLINK "http://en.wikipedia.org/wiki/Diversity_jurisdiction" \o "Diversity jurisdiction"�diversity jurisdiction� is based on 28 U.S.C. § 1332, not a constitutional restriction. Moreover, Congress could constitutionally overrule the complete-diversity rule in diversity cases.


By far the most important two categories of federal subject-matter jurisdiction are �HYPERLINK "http://en.wikipedia.org/wiki/Federal_question_jurisdiction" \o "Federal question jurisdiction"�federal question jurisdiction� and �HYPERLINK "http://en.wikipedia.org/wiki/Diversity_jurisdiction" \o "Diversity jurisdiction"�diversity jurisdiction�. The enabling statute for federal question jurisdiction, 28 U.S.C. § 1331, provides that the district courts have subject-matter jurisdiction in all civil actions arising under the Constitution, laws, or treaties of the United States. As mentioned before, this jurisdiction is ordinarily not exclusive; states too can hear claims based on federal law. The enabling statute for diversity jurisdiction, 28 U.S.C. § 1332, grants the district courts jurisdiction in an action that meets two basic conditions:


Complete diversity requirement. No defendant is a citizen of the same state as any plaintiff. 


Amount in controversy requirement. The matter in controversy exceeds $75,000. 








Well-Pleaded Complaint Rule





To meet the requirement of a case "arising under" federal law, the federal question must appear on the face of the plaintiff's complaint. The plaintiff cannot seek the jurisdiction of a federal court merely because it anticipates that the defendant is going to raise a defense based on the Constitution, or on a federal statute. This "well-pleaded complaint" rule has been criticized by legal scholars, but Congress has so far chosen not to change the law, although the Supreme Court has made clear it is free to do so.





From Swift to Erie





In Swift, Justice �HYPERLINK "http://en.wikipedia.org/wiki/Joseph_Story" \o "Joseph Story"�Joseph Story� had sought to interpret the Rules of Decision Act. 


Story interpreted the words "laws of the several States" narrowly, treating them as referring to only the statutory law of states and not the judge-made law declared by �HYPERLINK "http://en.wikipedia.org/wiki/State_supreme_court" \o "State supreme court"�state supreme courts�. 


Thus, where the state legislature had not passed a �HYPERLINK "http://en.wikipedia.org/wiki/Statute" \o "Statute"�statute� that controlled the case, a federal district court was free to make up its own common law.


Story apparently hoped that when hearing state law claims in �HYPERLINK "http://en.wikipedia.org/wiki/Diversity_jurisdiction" \o "Diversity jurisdiction"�diversity jurisdiction�, federal district courts would fashion a uniform "general law." As �HYPERLINK "http://en.wikipedia.org/wiki/Interstate_commerce" \o "Interstate commerce"�interstate commerce� continued to increase, the common law of the states would converge with such general federal common law because states would recognize it was in their own best interest.


By 1938, as Brandeis acknowledged, "the mischievous results of the doctrine had become apparent." 


The problem with Swift was that rather than reducing forum shopping, it had only increased it. 


State judge-made law continued to diverge instead of converge. Allowing federal courts to make up their own independent judge-made law only made the problem worse. 


Parties who felt disadvantaged by a state judge-made rule could create diversity jurisdiction in the federal courts by simply moving to another state or reincorporating there (if a party was a �HYPERLINK "http://en.wikipedia.org/wiki/Corporation" \o "Corporation"�corporation�). In the worst cases a party who had lost in the �HYPERLINK "http://en.wikipedia.org/wiki/State_supreme_court" \o "State supreme court"�state supreme court� would simply begin all over again in the federal courts; since the federal district court had its own set of common law rules, it could hold that it was not bound by the state supreme court ruling. This practice was mentioned in dissent by Brandeis' friend on the court, Holmes, in the Kentucky �HYPERLINK "http://en.wikipedia.org/wiki/Brown_and_Yellow_Taxicab" \o "Brown and Yellow Taxicab"�Brown and Yellow Taxicab� case.
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