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Bush v. Gore and Historical Role of the Court 

· do the courts have jurisdiction?

· pro: someone had to do it, recount procedure was unfair

· con: state election procedure is controlled by state, separation of power between judicial and executive branch, can’t use standards not in place before election

· ruling: recount held under non-uniform standards are unconstitutional under equal protection clause (14th amend)

· reasoning: people don’t have right to vote, but have right to have vote counted equally. voting normally S responsibility w/ federal protection (race, gender, fees)

· in absence of decision by 12/12 (safe harbor provision), Congress would have picked president. Would have been Bush, but messy fight

American Practice of Judicial Review

1. Marbury

a. SC (Supreme Court) is final authority on C interpretation, can review F (Federal) statutes

b. SC has authority to determine hierarchy of laws (which of conflicting laws govern)

c. SC has authority and duty to declare conflicting statute (w/ Constitution) unconstitutional and refuse to enforce it

i. C (Constitution) is paramount

ii. SC has final say on whether a statute is in conflict w/ C  

d. cannot rule on political questions (acts not specifically required by law, legally vested discretionary powers)

i. remedy denied 

e. judicial process does not reflect will of voters, but protects the interests of minority groups

f. Congress can overrule w/ constitutional amendments (but not by statute Dickerson attempt to overrule Miranda)

g. president can veto, pardon or choose to not enforce statutes

2. Political Questions separation of power

a. political questions non-judiciable Baker v. Carr voting/redistricting issue not a political question

b. eg. foreign relations, validity of enactment (how long a proposed amendment to C would remain open to ratification)

c. characteristics of political question: C granting power to a particular department, lack of standards for resolving issue, need for initial policy determination, would show lack of respect for other branches, unusual need to uphold past decision, prevent embarrassment from inter-branch disagreement, policy determination best for non-judicial branch

d. congress seating by majority decision judiciable. interpretation of C Powell v. McCormack House excluding corrupt member

e. treaty abrogation non-judiciable Goldwater v. Carter president terminated treaty w/o participation of Senate. dispute between two equal branches

f. impeachment process not judiciable Nixon v. US Senate trying a district judge on record of trial, then impeaching him. note that impeachment is the only check on judicial branch by legislature 

3. Mootness, Ripeness, and Standing 

a. no advisory opinions. matter must be concrete and non-hypothetical, with parties claiming an injury personal and concrete to them

i. some states SC are allowed to issue advisory opinions

ii. court will not adjudicate constitutional issues unless unavoidable

iii. rationale: waste resources and time, want adversary process to insure zealous advocacy

b. standing – party must personally suffered actual or threatened injury which can be traced to the challenged action, and is likely to be redressed by favorable decision

i. no “general grievance” shared in equal measure by large class of citizens Warth v. Seldin town zoning ordinance excluding low and moderate income families. no relationship b/t D’s zoning practice and P’s inability to find housing in town Frothingham v. Mellon refuse to accept taxpayer’s action against Secretary of Treasury for using tax dollars on infant mortality

1. exception to tax payer standing for establishment clause Flast v. Cohen gov’t action under spending clause

ii. must assert own legal rights and interests, not those of others (third party standing) exceptions: buyer and sellers have interchangeable economic interests (seller of beer, higher age on males), 1st amendment (chilling effect)

1. factors: close relationship and identity of interest

2. rationale: protects minority, allows other branches to serve the majority

iii. no direct injury, no standing Lujan v. Defenders of Wildlife agency funded project threatened wild life in Sri Lanka, but causes no direct injury to P

iv. “actual injury” can be very little Friends of the Earth v. Laidlaw Environmental Services discharging pollutants caused injury by deterring fishing, camping, swimming

v. can bring suit for contingent building plans Arlington Heights v. Metropolitan Housing Corp standing to bring suit against city even though construction contingent on rezoning, financing, and subsides

vi. Congress can confer standing Bennett v. Spear statute allowed any person to commence suit against US in violation of ESA FEC v. Akins suit to disclose information on American Israel PAC Vermont Agency of Natural Resources v. US allows private party to sue fraudulent gov’t contractors in gov’t’s name, and win dam if gov’t wins 

vii. legislators also have no standing to sue over deprivations of legislative prerogatives Raines v. Byrd line veto upheld. can repeal line veto act or real victim can raise constitutional challenge

viii. zone of interest bars suits outside statute’s intent. but Congress can overrule and allow citizens to bring suit Bennett v. Spear 

ix. no taxpayer standing. remedy is to vote Congress members out. eg: using taxes to advance religion

c. redressability – alleged wrong must be remediable through the courts

d. mootness – party loses standing to sue (change in facts or law)

i. actual controversy must exist at all stages of review

ii. Adirand Constructors v. Minetta sued to change program as it existed before lawsuit. case dismissed b/c mootness

iii. exceptions:

1. “capable of repetition yet evading review” Roe v. Wade P no longer pregnant when trial came to court

2. voluntary cession – other party stops violating your rights and moves to dismiss for mootness

3. collateral consequence – conviction damages reputation. sue to restore reputation

e. non-ripeness – dispute is too insufficiently developed

i. must wait until actual damage occurs (eg. employee fired) United Public Workers v. Mitchell federal workers want to participate in political campaign in spite of Hatch law

ii. courts want clearly defined record to assure informed and narrow decision-making

4. Review of State Court Judgments

a. SC can review final decisions of highest S courts based on federal law Martin v. Hunter’s Lessee claim on property seized from British loyalists. S’s grant of property not overrule national treaty granting property

b. may not review claims under S law, unless implicate C (Bush v. Gore)

c. juris over S (State) invalidating F law

d. case gives jurisdiction, not the court. State courts cannot overrule SC

e. rationale: uniformity of C decisions throughout US

f. SC also have jurisdiction over state criminal cases Cohens v. VA convicted for selling C authorized lottery tickets in violation of VA law. affirmed

g. judicial power extends to all cases arising under C or the laws of the US

h. Habeas Corpus getting F review of S conviction

5. Congress and Court’s Jurisdiction

a. checks on judicial power: C amend, impeachment, setting size of Court, setting when Court meets, court selection process, statutory exceptions to appellate jurisdiction

b. w/o jurisdiction, case dismissed Ex Parte McCardle Congress repealed court jurisdiction over habeas petition on Reconstruction Act violations during aftermath of civil war

i. Congress removing class of case from SC review

c. an exception to appellate jurisdiction must be neutral United States v. Klein cannot rule that presidential pardon == disloyalty, therefore no right to take office in South
i. Congress trying to dictate outcome of case
d. limits on congress power over courts

i. internal (Art. III) 

ii. external (not Art. III) laws singling out classes of litigants or issues unconstitutional

iii. cannot interfere w/ “essential” or “core” functions of the court

iv. practical considerations – inconsistent results across different lower courts, hope of SC overturning decision

e. SC’s juris today

i. almost all through granting of cert

ii. Courts of Appeal must hear each submitted appeals. SC can control docket. < 80/year, very light case load

The Power of the C – Nationalism v. States Rights

1. Basic Formulation – McCulloch

a. C provides enumerated powers and “implied powers” McCulloch v. Maryland F had power to create bank, MD does not have power to tax bank. 

b. S have no control over operations of the C laws enacted by Con enacted to implement the powers of the general government

c. realist: needed bank for financial stability. reincorporated after 1812, 20/80 gov’t/private. not like taxing fort or army

d. Bank has statutory authority to sue in F courts Osborn v. Bank of US OH’s tax on US bank

e. arguments: implied power - “necessary and proper” to carry out express powers (!= strict necessity), C intended to endure and adapt, cannot tax rest of nation w/o representation (no power over other S), F supremacy (power to tax == power to destroy, cannot give such power to S)

Judicial Review 

1. End be legitimate


can be used as pretext

2. scope of the C


enumerated powers

3. plainly adapted

4. not forbidden


structural or textual

2. Modern Antifederalism

a. term limits controlled by C, not S, reps act on whole nation US Term Limits, Inc. v. Thornton S wanted to limit term limits of own candidates

b. Federalism (C demands trump S regulations), power may not be reserved over what doesn’t exist (10 amend), negative externalities on citizens of other states

c. cannot discriminate against incumbent candidate. State cannot interpose between people and F elected officials responsible to whole nation, not just state. Cook v. Gralike print “disregarded voters’ instruction on term limits” on ballets overruled

3. The Commerce Power (CC)

a. Historical Introduction

i. limits on F power: CC, federalism (line between fed and State gov’t, 10 & 11 amendment)

ii. F shipping licenses trump S monopoly Gibbons v. Ogden NY gives monopoly to encourage steam ship development, US has coasting trade license

1. commerce includes navigation

iii. manufacturing not covered by CC US v. EC Knight sugar refinery acquiring 98% of sugar refining capacity

iv. anti-competitive behavior covered by CC Addyston Pipe & Steel 6 competitors conspired to rise prices Northern Securities v. US companies running parallel RR lines

v. substantial economic effects approach Houston E & W v. US RR company w/ high rates to Shreveport, LA. covers acts which affect interstate commerce

vi. stream of commerce theory Swift v. US products expected to be sent to another state. covers products which enter interstate commerce

vii. CC exercised as police power (PP) – moral objective, sanction imposed at state line even though harm is local

1. lottery tickets are subject to CC Champion v. Ames convicted for shipping tickets from TX to CA

2. no immunity by mingling good @ destination Hipolite Egg seized eggs @ border b/c FDA regulation

3. can ban transport of women Hoke v. US upheld Mann act, banning interstate transport of women for immoral purposes

4. cannot ban child labor Hammer v. Dagenhart child labor not IS (interstate) commerce. products are not inherently defective or dangerous. no duty to supervise competition

5. New Deal (view no longer social Darwinism)

a. RR Bord v. Alton RR Co overturned mandatory retirement plan

b. Schecter Poultry v. US overturned NIRA’s codes of fair competition. local poultry dealers not iS commerce

c. Carter v. Carter Coal overturned max hours and min wages in coal mines. production is purely local activity. not look @ magnitude, just nature of effect

d. court packing plan rejected by Senate

b. The New Deal Crisis and After (court packing plan, court changed direction, FDR ends up appointing all justices)

i. C to protect union activity NLRB v. Jones & Laughlin Steel large operation suppressing union activity. has effect on interstate commerce (IC)

ii. overruling of Hammer, prohibiting child labor US v. Darby prohibit shipment of lumber manufactured by employees whose wages are less than min or hours more than max. reasoning: has effect on IC

iii. aggregation theory lowers bar for IC effect Wickard v. Filburn farmer growing surplus wheat for personal use in violation

iv. CC expanded to every employee working in commerce of or production of goods for IC MD v. Wirtz
v. upheld regulation on strip mining Hodel v. VA Surface Mining can regulate activities causing air and water pollution, destroying wildlife

vi. CC expanded to prohibit racial discrimination Heart of Atlanta Motel v. US discrimination places burden on minority IC

vii. any contact w/ IC subjects business to CC Katzenbach v. McClung restaurant buys meat from out of state supplier

viii. loansharking enforced by violence affects IC, even if only local Perez v. US local loanshark

c. Oregon v. Ashcraft “Death w/ Dignity” handout

i. makes illegal for doctors to proscribe lethal doses of medicine

ii. not commerce – drug already reached end user. commercial, but buyer & seller within S

iii. “proper medical use” defined by S, licensing conducted by S

iv. drugs regulated by Congress

v. held unC by SC. no rational basis for Congress to regulated assisted suicide

vi. gov’t argument: all drugs travel through IC, substantial IC effect of elderly suicides

d. The Revival of Dual Federalism

i. no power to regulate guns in schools under CC US v. Lopez guns’ effect on IC too indirect, and beyond Con’ reach

1. workaround: guns all traveled in IC

ii. may regulate channels of IC, protect instrumentality, persons, and things of IC, and activities that substantially affects IC 

iii. areas of traditional S autonomy: family law, education

iv. rationale: different preferences and beliefs, allow citizens to “vote w/ their feet”, allow experimentation, make S more responsive to citizens’ needs

v. counter: local variations undesirable, negative externalities, provision of public good, insure against catastrophes, coordination

vi. no “migratory bird rule”. SC construe laws narrow to avoid violating CC Solid Waste of Cook County v. US Army Corp of Eng seeking regulation of landfill of small ponds

vii. CC elements US v. Morrison gender-motivated violence. to use CC, must find substantial relationship w/

1. economic and commercial, not criminal

2. jurisdiction limit on reach

3. formal findings (optional)

4. link w/ commerce (rational basis) 

e. The Anticommandeering Principle (State Autonomy)

i. some limit exists on federal power on state sovereignty Coyle v. OK can not specify OK’s capital

ii. State sovereignty limits 

1. US v. CA upheld penalty on state-owned RR for violation of Federal Safety Appliance Act 

2. NY v. US F can tax bottled from state-owned springs (cannot tax States as States, eg: Courthouse)

3. MD v. Wirtz extending Fair Labor SA to state-operated schools and hospitals employees

4. Hodel v. VA Surface Mining upheld federal law regulating strip mining

5. EEOC v. WY valid to extend ADEA over state employees (less intrusive than NLC v. Usery)

6. Garcia v. San Antonio Transit subject municipal transit authority to min wage and overtime req’s

7. SC v. Baker F can income tax interest from state bearer bonds

8. Reno v. Condon upheld law limiting commercial vending of personal data by states (as providers of info)

iii. limit to federal power over S 

1. National League of Cities v. Usery extending Fair Labor Act to employees of state and local gov’t invalid

2. cannot tell S to regulate field. can preempt or provide incentive NY v. US forcing S to take title of nuclear waste provision unC

3. cannot tell S to enforce F reg program Printz v. US Brady Act requiring CLEOs to perform background checks

a. accountability to people

b. cost of implementation

4. workaround: 

a. fed use conditional spending and preemption 

b. regulate S w/ CC

c. regulate S as market participants

5. federalism is to protect individuals. F acts on individuals under VA plan of C, not NJ plan (Congress act on S)

iv. basis of doctrine

1. The Federalist – no right to direct S executives

2. duel structure of gov’t to guarantee protection of S

3. case law – can command S courts but not executive

f. The Revival of the Eleventh Amendment 

i. background: Chisholm v. GA SC took juris of suit against GA by SC creditor

ii. 11th A prevents citizen lawsuits against S in federal and S courts. 

iii. remedies: federal lawsuit, declaratory or injunctive measures against officials, Congress trading funding for waiving sovereign immunity

iv. rationale: prevent commandeer of S political machinery (S court suits)

v. 11th A applies to diversity juris and F question jurisdiction Hans v. LA F court cannot rule. not apply to county or city

vi. can issue injunction against S officials seeking to enforce unC law Ex parte Young acting on official overreaching his powers, not on S, S can waive right of officials (in exchange for funding)

vii. permitted lawsuits for injunctions, not damages against S officials Edelman v. Jordan
viii. can judge cases where S being sued for retrospective dam Fitzpatrick v. Bitzer 

ix. Congress may abrogate S’s immunity by making intention clear Atascadero S Hosp v. Scanlon
x. environmental law permitting suits against S in federal court constitutional. PA v. Union Gas
xi. overruled Union Gas. Con can not abrogate S’s 11th amend immunity tribe cannot sue state in federal court to compel performance to negotiate for compact Seminole Tribe of Florida v. FL
xii. immunity also applies to lawsuits against S in S courts Alden v. Maine
xiii. C can not subject S employers to private lawsuits Kimel v. FA Bd of Regents ADEA discrimination suit against S employer

Federal Limits on S Power to Regulate National Economy: The Dormant Commerce Clause (DCC)

Dormant Commerce Clause
· where congress has passed statute regulating commerce, constitutionality determined by commerce clause

· where State has passed statute regulating commerce, constitutionality determined by dormant commerce clause

1. Early Developments

a. methods:

i. CC, supremacy clause (Con has expressed policy) or dormant commerce clause (DCC) (Con has not expressed policy)

ii. Art IV §. 2 prevents against out-of-state economic interests

iii. 14th amend, due process extended to S

b. used to invalidate protectionist S legislations, enacted under police powers

c. basic test: does statute discriminate against IC? burden IC (by intent or by effect)? attempt to create solution Congress would if it decided case

d. rationale: necessary to advance national prosperity and solidarity, protect out-of-staters from in-state political process

e. cannot deny license to out-of-state distributor in order to stabilize in-state milk supply HP Hood & Sons v. DuMond
f. the Marshall Court

i. main argument: supremacy clause

ii. federal regs preempt state regs Gibbons v. Ogden NY’s steamboat monopoly

iii. national shipping licenses trump S dam license Willson v. Black-Bird nationally licensed sloop damaged S licensed dam. S license violated CC

g. Taney Court

i. main argument: no implied prohibitions from DCC

ii. valid to require ship captains to report names/residences of passengers Mayer of NY v. Miln police, not CC

iii. invalidated tax on passengers and tax on aliens

iv. sustained S laws requiring licenses for sale of liquors The License Cases grant of power to F not prohibition of power to S

v. some fields (pilots guiding ships) should be regulated by S Cooley v. Board of Wardens S’s area until Congress exercises power

vi. direct v. indirect distinction – empirical showing of burden on interstate commerce

1. Di Santo v. PN invalidated license on travel agents selling tickets for foreign travel. direct burden

2. Buck v. Kuykendall invalid denial of license to applicant seeking to operate auto stage line between Portland and Seattle. “adequately served by other carriers”

3. Brandeis v. Public Util Comm’n sustained denial of license for auto state line. “hwy already congested”

2. The Modern Approach

a. types of DCC violations

i. discriminate against out-of-state commerce (strong presumption of invalidity)

ii. favor local economic interests @ expense of out-of-state competitors (look for forbidden purpose or effect)

iii. unduly burden interstate commerce (balance approach)

b. Facial Discrimination

i. discrimination against out-of-state commerce

ii. analysis: rationality standard, defer to legislative choice if rational. intensive scrutiny (including alternatives) to protect CC values 

iii. invalidated license requirement for sellers of out-of-state products Welton v. MI
iv. cannot refuse to accept out-of-state garbage Phil v. NJ not preventing traffic in noxious articles (like quarantine laws) but discriminate against interstate commerce

v. invalidated disposal fee for wastes generated outside S Chemical Waste Management v. Hunt identical wastes

vi. invalidated differential surcharge on out-of-state wastes OR Waste Systems v. Dep. of Environmental Quality general in-state tax no justification

vii. invalidated rebating tax to in-state producers West Lynn Creamery Inc v. Healy 

1. discriminatory tax against out-of-state,

2. general tax w/ exemption for in-state,

3. general tax w/ rebates for in-state,

4. subsidy for in-state. all unconstitutional

viii. invalidated denial of property tax exemption to charities operated for benefit of non-residents Camps Newfound/Owatonna v. Town of Harrison non-profit enterprises also entitled to protection

ix. invalidated tax allowing in-state to reduce tax by reducing par value of stock and denying out-of-state the same power South Central Bell Telephone v. AL not offset in-state tax burden

x. invalidate in-state processing requirements C & A Carbone v. Clarkstown requiring use of expensive transfer station, Foster Fountain Packing v. Haydel banning export of unheaded shrimp

xi. invalidated law prohibiting landfill w/ out-of-county solid waste Fort Gratiot Sanitary landfill v. MI 

xii. localities (town, city, county) cannot discriminate against out of state either Dean Milk v. Madison barring sale of pasteurized milk unless processed @ approved plant within 5 miles of Madison. discriminating against some in-state businesses not excuse

xiii. upheld general sales and use tax on natural gas purchases from non “natural gas company” (statutory definition) General Motors Co v. Tracy GM buys gas from out of state. reasoning: public utilities and independent sellers compete in diff markets

xiv. validated ban on importation of out-of-state baitfish MA v. Taylor legit environmental purpose of protecting native wildlife/

c. Protectionism

i. seek discriminatory effect or intent. if found, subject to “virtually per se rule of invalidity”

ii. barriers to out-of-state sellers

1. cannot limit access to local markets by out-of-state sellers Baldwin v. GAF. Seelig banning purchase of out-of-state, cheaper milk

2. de facto discrimination invalid Bacchus Imports v. Dias exempt liquor tax for brandy distilled form indigenous shrub Hunt v. WA Apple Advertising banned sale of apples w/o US grade or standard. WA’s requires its own standards, >= USDA grade

3. compensating use tax valid Henneford v. Silas Mason use tax bought in other states

4. burden not only test Breard v. Alexandria prohibiting door-to-door salesmen, challenged by Texan who sold magazine subscriptions

iii. barriers to out-of-state buyers

1. cannot deny license for additional milk receiving depot HP Hood & Sons v. Du Mond 

2. cannot restrict export of natural resources New England Power v. NH (1982) S cannot mandate preferred right of access for in-state residents Sporhase v. NB restriction on export of water

3. enforcing price control for out-of-state buyers valid Milk Control Board v. Eisenberg Farm PN price regulation on NY milk dealer

4. upheld S reg of natural gas prices designed to conserve local resource Cities Service Gas upheld prohibition of transportation of water out-of-state

5. upheld killing & shipping of certain game birds Geer v. CT
a. overruled by Hughes v. OK can not ban transport of minnows for sale outside of state

d. The Pike Test

i. use “residual balancing test” aka Pike Test – whether burden on interstate commerce outweighs benefit to regulating S

ii. can be overruled by Con. default metric is efficiency. if people want inefficiency, can get congress to pass law

iii. invalidating requirement of packing cantaloupes in AZ and identified as from AZ Pike v. Bruce Church 

iv. state burdens on transportation

1. upheld SC law prohibiting long or heavy trucks SC Hwy Dept v. Barnwell b/c local concern

2. invalidated train length regulation Southern Pac. v. AZ additional cost outweighs safety benefits

3. invalidated requirement of round mudguards Bibb v. Navajo Freight Lines big burden, little benefit

4. cannot restrict truck length w/o good safety reason Kassell v. Consolidated Freightways Co. cannot impose trucking costs on neighbors while exempting necessary uses

v. state burdens on trade

1. upheld prohibition on producers or refiners from operating retail service stations Exxon Corp v. Gov. of MD no barriers against interstate independent dealers

2. upheld ban on sale of milk in plastic nonreturnable containers MN v. Clover Leaf Creamery affects all milk retailers, reasonable conservation of energy

vi. state burdens on business entry

1. invalidated prohibition of local investment advisory businesses by out-of-state banks Lews v. BT Investment Managers overtly prevents foreign enterprises from competing

2. invalidated regulation of tender offers made to target companies w/ business contact in S Edgar v. Mite burden on interstate commerce outweighs local benefits

3. upheld requiring purchaser acquiring “control shares” in corp to acquire voting rights only if approved by majority vote of prior disinterested stockholders CTS Corp v. Dynamics Corp of America same effect on all stockholders, protects stockholders, valid danger of hostile takeovers

vii. modern doctrine: in absence of Con consent, a negative will be inferred when S produces unreasonable interference w/ commerce

viii. invalidated unlimited tolling of SoL w.r.t. service of process on foreign entities w/o in-state agent Bendix Autolite v. Midwesco Enterprises 

14th Amendment

Sections

1. overriding Dred Scott decision, making all people (slaves) citizens of US, and extending equal protection of laws to all

2. eliminated 3/5 rule. if citizens not allowed to vote, State does not get representation. not simply “everyone gets to vote” b/c North had limitations on black suffrage

3. insurrection, rebellion, aid or comfort to enemies – cannot run for office (keep Confederate leadership out of power structure) (Prez, VP, any office in US, or State legislature) pardon power vested in Congress, not prez

4. State gov’t can not pay off bonds issued by Confederates to support war

5. Congress has power to enforce. not executive, no mention of courts. provision empowers Congress. from the beginning, SC has be dominated by the South 

The Bill of Rights and the States

due process protects from both methods and content of gov’t action

1. The Second Founding

a. pre-war: federal gov’t was restricted from exercising power over S. Bill of Rights only applied to national gov’t Barron v. Mayor of Baltimore city’s unlawful taking of P’s wharf

i. due process == “by the law of the land”, meaning decided by courts

ii. sometimes listen to history Ownbey v. Morgan requiring special bail for out of state D

iii. sometimes not listen to history Hurtado v. CA sustained warrant on basis of info rather than grand jury Powell v. AL right to counsel essential in some criminal proceedings

b. after Reconstruction, checks were added on S

c. right to practice trade is domain of S. 14th amend only prohibits state infringement on rights of national citizenship, not rights of state citizenship Slaughter-House Cases challenging S awarded monopoly on slaughterhouses

i. 14th amend only protect against racial discrimination

ii. privileges and immunities only against F, not S

d. cannot give lower welfare to recent arrivals in S Saenz v. Roe right to travel and enjoy privileges and immunities by other citizens of same S

i. invalidated tax on passengers leaving S Crandall v. NV
ii. invalidated law making it illegal to bring indigent non-resident Edwards v. CA
iii. invalidate law denying welfare benefits to new residents Shapiro
iv. invalidated some durational residency requirements Dunn v. Blumstein req for voting Memorial Hosp v. Maricopa County req for free nonemergency hospitalization (basic necessities of life)

v. upheld in-state resident tuition req Starns v. Malkerson, req b/f divorcing nonresident Sosna v. IA 

vi. rationale: cannot discourage migration, okay to deny portable benefits

2. Incorporation and Due Process

a. due process – fair laws, fairly applied

b. incorporation – 14th amend enforcing bill of rights on S

c. modern approach: total incorporation except: grand jury indictment, arguably excessively bail, bear arms, quartering soldiers, $20 in 7th amendment

d. rationale: S at least as dangerous to individual rights as fed

e. selective incorporation: only incorporate those rights necessary to guarantee freedom Palko v. CT no protection against S seeking appeal of lower acquittal Adamson v. CA prosecution permitted to comment on D’s failure to testify

i. rationale: S’s rights to create own system. bill of rights not apply to state

f. only require appointment of counsel if lack will produce unfairness Betts v. Brady “special circumstances” rule

g. overruled by Gideon v. Wainwright, all felony cases require appointment of counsel

h. right to jury for criminal trial cannot be denied Duncan v. LA while non-jury trials not necessary bad, they are necessary under our system to impose imprisonment 

i. state of incorporation (1968)

i. 1st, completely

ii. 2nd currently being argued. not apply to States

iii. 3rd only one case in US history. not apply to States

iv. 4th apply except grand jury provision

v. 5th applies, except excessive bail

vi. 6th, jury applies, but no 12 member or uniamous verdict

vii. 7th not guaranteed, but normally provided. additur (adding damages on D or order new trial)

j. to what extent are rights incorporated? 

i. exclusionary rule not apply Wolf v. CO overruled by Mapp v. OH
ii. 12-man jury not necessary Williams v. FL 

iii. unanimous jury verdict not necessary Apodaca v. OR
k. retroactivity – major exceptions to prevent flood of retrials and releasing prisoners

Substantive Due Process

1) Lochnerism 

a) substantive due process (SDP) protecting economic and property rights 

b) upheld law setting aside probate decision to deny will Calder v. Bull willingness to consider natural law, ex post facto only applies to criminal legislation

c) early Marshall Court linked all protections to specific C clauses (eg, contracts clause)

d) invalidating liquor prohibition law Wynehamer v. People due process prohibits certain kind of legislative power altogether

e) PP included regulation of individual use of property if necessary for public good Munn v. IL upheld law regulating rates of grain elevators RR Commission Cases upheld state regulation of RR rates

i) not power to destroy. cannot amount to a taking

ii) SC County v. S. Pac. RR corporations are persons within 14th amendment M. & St. P. Ry. Co. v. MN must provide judicial review for admin ratemaking

f) courts became receptive to SDP Mugler v. KS sustained law prohibiting intoxicating beverages

g) invalidated law on SDP grounds Allgeyer v. LA law prohibiting obtaining insurance on LA property w/ company not complying w/ LA law

h) striking down max hours for bakers Lochner v. NY
i) substantive due process/“liberty of contract” 

ii) no paternal theory of gov’t

iii) bakers can care for self, no public interest involved, slippery slope

iv) not all rights are enumerated by C (speech against S, parental autonomy over childrearing, property/economic rights, due process of law)

v) minimum rationality test for normal cases, stricter scrutiny used for fundamental aspects of liberty

vi) naked preference for baker unions invalid, allow free market to work 

i) SDP laws

i) sustained law preventing women from working more than 10 hours/day Muller v. OR women’s well-being is public interest

(1) sustained law establishing 10 hr/day for all workers, while allowing overtime Bunting v. OR
ii) invalidated law prohibiting yellow dog contracts (employee cannot join union), PP may not be invoked to remove normal and inevitable inequities of rights of contract Coppage v. KS must be supported as reasonable exercise of PP Adair v. US barring yellow dog contracts violates 5th amendment. people have right to sell labor on own terms

iii) min wage for women violates SDP Adkins v. Children’s Hospital inferiority of women almost at vanishing point

iv) invalidated restraints on competition and curtailed entry New State Ice v. Liebmann invalidated requirement of certificate and convenience Adams v. Tanner invalidated law prohibiting collecting fees from workers by employment agencies

v) may curtail businesses that defraud or injure citizens. but used SDP to critize means Weaver v. Palmer Bros invalidated prohibition of shoddy (second hand fabrics) in mattresses. total ban too drastic

vi) per se assumption of deference for legislation regulating economic activities

(1) need any possible (even prospective) rational basis related to legit gov’t purpose

(2) better to challenge under EP, 1st amend

2) The Decline of Judicial Scrutiny of Economic Regulation

a) not a smooth relaxation of due process restraints

b) price control on milk valid Nebbia v. NY not public utility or monopoly

i) due process demands “not unreasonable, arbitrary, or capricious” and “real and substantial relation” (living wage for farmers)

c) invalidated min wage law for women Morehead v. NY preceding court-packing plan, West Coast Hotel “switch in time that saved the nine”

d) upheld min wage for women West Coast Hotel v. Parrish weak bargaining power, ready victims, direct burden on community for support

e) upheld ban on “filled milk” US v. Carolene Congress’ authority to regulate “adulterated” food products, findings not necessary

i) greater judicial scrutiny for: bill of rights (right to vote, dissemination of information, political organizations, peaceable assembly)

ii) intervention if political process will not even out results over time (unequal treatment of political minorities, insular and discrete minorities)

f) “minimum rationality review” even a conceivable rational relationship to a legitimate end is enough

g) upheld law fixing max employment agency fees Olsen v. NE public policy not read into C, no need for S to demonstrate evils 

h) sustained “right to work” w/o being in union Lincoln Fed Labor Union v. NW Iron & Metal legislative process protects non-union workers as well 

i) can require optician get prescription from optometrist before making glasses Williamson v. Lee Optical necessary in some situations, there exist rational basis

j) sustained law prohibiting anyone in debt adjusting except lawyers Ferguson v. Skrupa S free to decided for itself what laws are necessary to deal w/ debt adjusting. possible rationale (debtors also need legal advice)

k) excess punitive damages in civil cases may trigger substantive due process BMW v. Gore invalidated $2mil award for $4k dam

l) retroactive legislation invalid if unfair Eastern Enterprises v. Apfel companies who no longer worked in mining industry and did not sign labor-management agreement cannot be forced to bear current medical costs

m) pro double standard: only protect fundamental rights (not so bad to lose property), market will reflect itself and people will vote

n) con double standard: economics are also fundamental rights, markets will not adjust quickly enough

3) Takings and Judicial Activitism

a) public use requirement

i) assumption of public use, disinclined to second guess legislature Berman v. Parker taking private property for redeveloping blighted urban areas

ii) breaking up land ownership on HI. “rationally related to conceivable public purpose” HI Housing Authority v. Midkiff 72 private landowners owned 47% of land

iii) S have authorities to prohibit nuisances and protect public interest

b) regulatory takings – if reg prevents all economic use, counts as taking

i) cannot take underground coal to save one house PA Coal v. Mahon sold land but retained mining rights

(1) “if regulation goes too far it will be recognized as a taking”

(2) price of house reflected possibility of coal mining

ii) destroying red cedar to save apple trees not taking Miller v. Schoene apple industry more important. want gov’t to act in emergencies

iii) upheld requirement to keep 50% coal in place beneath structures Keystone v. Debenedictis protecting public interest in health, environment, and fiscal integrity, still can take out most of coal

iv) property includes personal property, loss of repose from low-flying airplanes, intellectual property, monetary interests

v) also covers imposition of new financial liability (requiring employers withdrawing from retirement program pay their pro-rata share of unfounded pension obligations not taking) (requiring former coal mining companies to pay health insurance is taking)

vi) to survive regulatory takings scrutiny

(1) satisfy public purpose. noxious use, zoning, environmental interest, historical/landmark preservation (if part of comprehensive plan)

(2) must not deny owner economic and viable use of land

(3) taking if require physical occupation of land, no matter how short in duration

(4) taking must be in rough proportionality to interest sought to be protected

c) zoning

i) zoning ordinance valid police regulation Euclid v. Ambler Realty require filling in sand pit “completely prohibits a beneficial use” still valid Goldblatt v. Hempstead landmark designation okay, if other uses possible (RR station, can sell airspace) Penn Central v. NYC
ii) zoning ordinance may be discriminatory Nectow v. Cambridge
d) per-se taking

i) permanent physical occupation Loretto v. Teleprompter Manhattan
ii) regulation denying all economically beneficial use is taking Lucas v. SC Coastal Council banning use of beachfront lots to prevent erosion

(1) analysis: degree of harm to public lands, social value of claimant’s activities, ease the alleged harm can be avoided 

iii) invalidation of restrictive regulation insufficient remedy 1st English Church v. LA County pay damages for taking before ordinance was struck down

iv) can challenge restrictions imposed before land was purchased Palazzolo v. RI future generations have right to challenge unreasonable limitations

e) conditions on development

i) condition building permit on easement is taking Nollan v. CA Coastal Comm’n easement would be taking if imposed directly (permanent physical occupation)

ii) Dolan v. City of Tigard must exist essential nexus between legitimate S interest and condition exacted by S. no need for public greenway instead of easement. taking

4) Noneconomic Liberties

a) Emanation of Privacy

i) reversed law prohibiting teaching of foreign languages Meyer v. NB interfered w/ calling of teachers, opportunities of pupils to learn, parents to control

(1) now, argue w/ 1st amendment

ii) reversed law requiring students to attend public schools (force assimilation) Pierce v. Society of Sisters parents have right to rear their children, child is not creature of S

iii) reversed criminal sterilization act Skinner v. OK marriage and procreation are basic civil right. exceptions (embezzlement, fraud) unfair

iv) cannot regulate use of contraception Griswold v. CT invasion of privacy. privacy based on various amendments (1, 3, 4, 5, 9)

(1) practical difficulty of enforcement, privacy is not absolute, no relationship b/t ban and stated purpose of preventing illicit sexual relationships, legitimate purpose (prevent disease), married couples can decide to have no more children, special zone of privacy for married couples

v) why protect privacy and not economic freedom? Lochner v. Griswold

(1) sexuality closer to personhood, less likely to be worked out by political process

vi) invalidated law preventing distribution contraception to unmarried person Eisenstadt v. Baird right of individual, married or single, to be free from unwarranted gov’t intrusion

vii) invalidated law preventing distribution of contraceptives to minors under 16 Carey v. Pop Services Int’l strict scrutiny required b/c access to contraceptives is essential to C-protected right of decision in childbearing. lack of rational basis (discouraging early sexual behavior)

b) Abortion and Privacy 

i) Roe v. Wade guarantee’s woman’s right to privacy in making decision to abort. trimester framework: 1. medical judgment of attending physician. 2. S may regulate in interest of promoting health of mother. 3. regulate in interest of protecting fetus

(1) 9th & 14th amendment, S can only interfere w/ compelling interest

(2) “unwritten rights essential to liberty”

(3) medical privacy to seek treatment

(4) fundamental right to privacy can only be burdened by compelling interest (life in last trimester)

ii) Doe v. Bolton struck down requirement of hospital accreditation and medical judgment of “abortion committee”

(1) EP: some places don’t have accredited hospitals or 6 doctors

(2) requiring 5 other dr’s approval too burdensome

iii) considerations: pregnant women as insular minorities (bear burden of childbirth), articulate modern norms not expressed by Framers, policy: social stability, family stability, ability for S to police morality (not inherently wrong)

c) Aftermath of Roe 

i) reactions to Roe: amend C, legislative initiative, appointment of anti-Roe justices

ii) S restrictions mostly struck down b/c did not further S’s goal of protecting women’s health

(1) no spousal or parent consent requirement PP of Central MO v. Danforth cannot give veto to third party

(2) consent requirement can not “unduly burden right to seek an abortion” Bellotti v. Baird
(3) parental consent valid if alternative judicial bypass available Bellotti v. Baird II
(4) upheld parental consent or judicial alternative requirement PP of KS v. Ashcroft
(5) parental notice requirement sustained if allow judicial bypass H.L. v. Matheson
(6) invalidated parental notice 48 hours before abortion Hodgson v. MN
(7) sustained parental notice 48 hours before abortion w/ judicial bypass OH v. Akron
iii) protection of viable fetuses – “chill” freedom to have abortion

(1) invalided requirement of non-1st-trimester abortion performed in hospitals Akron v. Akron Center for Reproductive Health significant obstacle 

(2) invalidated requirement that physician had to convey information to woman insuring informed choice (designed to dissuade)

(3) invalidated 24 h waiting period

(4) invalidated reporting requirements (id’s of physicians and women) Thornburgh v. Americal Coll
(5) invalidated use of technique providing most protection for life of fetus in post-viability and requiring second physician 

iv) funding abortions

(1) sustained regulation granting aid for childbirth but denying them for medically unnecessary abortions Maher v. Roe did not interfere w/ fundamental right of obtaining abortion. Roe not guarantee funding

(2) sustained federal limitation which doesn’t pay for any abortion Harris v. Mcrae right to privacy not cover right to funding

(3) sustained restriction on abortion counseling by federally funded family planning programs Rust v. Sullivan no affirmative to gov’t aid

(4) ban on S employees performing abortions, and use of public facilities for abortions Webster v. Reproductive Health Services
v) questioning of Roe

(1) upheld trimester framework Akron v. Akron Center for Reproductive Health, Thornburgh v. American Coll, Webster v. Reproductive Health Services 
(2) upheld until Casey

d) Casey, redefining Roe

i) Planned Parenthood of Southeastern PA v. Casey 

(1) affirmed right of women to have abortion before viability

(2) affirm S power to restrict abortion after viability w/ life & health exception

(3) S has legitimate interests from outset of pregnancy in protecting health of women and life of fetus

(4) reject trimester framework. adopt viability standard. analysis will be w/ undue burden standard on part of S

(5) reasoning: cannot force women to have children, Roe is workable, stability of rules to enable planning, no evolution in C juris, times not overlap yet, not factually unsound or untrue, no changes in facts

(6) actual holdings: waiting period valid, cannot require spousal consent, can require minor to obtain parental consent w/ judicial bypass

ii) regulation as sexual discrimination

(1) moral uncertainty on status of fetal life

(2) political process will subordinate women

iii) no “unnecessary health regulation having effect of placing substantial obstacle to women seeking abortion

(1) restriction abortions to licensed physicians not “undue burden” Mazurek v. Armstrong
iv) cannot ban “dilation & extraction” w/o exceptions to preserve mother’s health Stenberg v. Carhart “partial birth abortions”

v) aftermath: people w/ means have access to abortion, but no increased access

e) Privacy, Family and sexuality

i) Marriage

(1) cannot ban interracial marriage based on EP. marriage is “basic civil rights of man” Loving v. VA
(2) cannot ban marriage based on existing child support obligations Zablocki but “reasonable regulations” that do not significantly interfere w/ decisions to enter into the marital relationship may be imposed

(3) cannot ban prison inmates’ right to marry Turner v. Safley
ii) Extended family relationships

(1) cannot have zoning ordinance limiting occupants to those of a single family where “family” defined narrowly Moore v. E. Cleveland family protection extends to extended family. 

(a) tradition of having extended family living together, sharing rent and utilities

(b) over inclusive (single families can have problems too)

(2) can exclude unrelated groups from a village, w/ exceptions for roommates Belle Terre v. Boraas
(3) cannot grant visitation rights over fit, custodial parent’s objection Troxel v. Granville
(4) illegitimate father has no rights over married husband Michael H. v. Gerald D. presumption that child born to wife is legitimate father, over actual father’s claims and DNA tests

(5) gender discrimination in business association not covered by freedom of association, but freedom of intimate association warrants special protection Roberts v. US Jaycees
iii) Sexuality

(1) upheld discharge of public library employees for adulterous cohabitation Hollenbaugh v. Carnegie Free Library
(2) no right to homosexual acts Bowers v. Hardwick law upheld, D never actually charged

(a) family law domain of S

(b) S imposes morality all the time (incest, gambling)

(c) only cover sexual activity not extend to homosexual status or identity

iv) Other substantive due process claims to privacy

(1) no heightened scrutiny to regulation on policemen’s hair Kelley v. Johnson
(2) no privacy claim against central record of prescription drug buyers Whalen v. Roe
(3) involuntarily-committed mentally retarded man has C liberty in safety and freedom of movement Youngberg v. Romeo
(4) interest in avoiding restraint may be overridden by civil commitment statutes KS v. Hendricks involuntary civil commitment of sexual criminals

f) Privacy and the End of Life

i) no right to w/h life support absent patient’s express wishes Cruzan v. Director, MO Dept. of Health need to establish “clear and convincing evidence” of patient’s wishes. valid for state to require patient’s consent

(1) eg: AMA, DNR, living will

(2) testimony from friend regarding patient’s discussion while conscious insufficient

(3) but patient can demand w/h of LS (battery)

ii) valid to ban associated suicide WA v. Glucksberg 

(1) not violation of EP (those would not die by w/h treatment), not violation of SDP (no right to control end of life)

(2) tradition of criminalizing assisting suicide, not a necessity to concept of ordered liberty, S interest in preserving human life, protect integrity of medical profession, protect vulnerable groups, slippery slope (voluntary and involuntary euthanasia)

(3) w/h medication != assisting suicide, may still proscribe high doses of pain medication 

(4) pro-suicide: historical decriminalization of suicide, freedom of choice, right to medical car and counsel 

iii) no violation of EP to prohibit assisted suicide while allowing w/h of lifesaving treatment Vacco v. Quill what one dies by, physician intent

g) Procedural Due Process

i) Procedural Due Process

(1) gov’t has formal process to go through before taking your stuff. not need to be fair or reasonable, just need to protect from deprivations

(a) liberty right to drive, marry, to have children, to practice your calling

(b) property real and personal, gov’t job w/ reasonable expectation of tenure, public education, retaining gov’t benefits

(2) must provide individualized hearing before terminating welfare benefit Goldberg v. Kelly once statutorily entitled to benefit, cannot be taken away w/o due process

(3) at will employment contract not liberty or property Board of Regents v. Roth
(a) but if employment has informal tenure system, P entitled to hearing before termination Perry v. Sindermann
ii) but can specify procedure in employment contract Arnett v. Kennedy contract allowed employee to be removed for cause w/o hearing is valid

iii) “permanent employee” of S insufficient to require hearing Bishop v. Wood dismissal of policeman, treated as at-will employee. “bitter w/ the sweet”

iv) S procedures contained in law creating property right now source of C due process; certain substantive rights cannot be deprived w/ adequate procedures Cleveland Board of Ed v. Loudermill no protected interest in employment

v) Limitations

(1) test to determine necessity and extent of hearing

(a) risk of benefit being improperly denied w/o hearing

(b) gov’t interest: what is the implicated function, burden in providing hearings, effectiveness of hearing

(2) reputation alone is not liberty unless linked to employment interest Paul v. Davis police published list of shoplifters, even though lifter was innocent

(3) conditions of confinement not liberty for convict Meachum v. Fano prisoner transferred to more restrictive prison. but is liberty for pre-trial detainees 

(4) full hearing not required before dismissal of teacher. gov’t had interest in clearing workplace of bad employees Matthews v. Eldridge
vi) involuntary transfer of prisoner to mental hospital requires due process protection Vitek v. Jones any significant departure from your sentence

vii) liberty interests arise from DP Clause and laws of the S Hewitt v. Helms
viii) liberty interests affect if punitive action is a dramatic departure from the basic condition Sandin v. Conner
ix) other context

(1) high school students threatened w/ suspensions Goss v. Lopez S created entitlement in public school system that it cannot take away. not apply to academic suspension (objective grade standard)

x) what process is due?

(1) per-termination hearings not required for disability benefits

Equal Protection (EP)

legislation by its nature classifies people into those it affects, and those it doesn’t. 14th amendment was directed at gov’t racial discrimination against blacks

more focused than means than ends, as opposed to due process

i) Rational Basis Review 

(1) invidious discrimination “tending to rouse ill will, animosity, or resentment”

(2) Analysis

(a) intent (w/ discriminatory intent, burden shifts to classifier)

(i) disparate impact on suspect group, w/o more, not enough for EP clause

(b) rationality (can be hypothetical reason, administrative convenience, over or under inclusive)

(c) classification need not be stated as classification

(i) facial discrimination (eg. whites and blacks shall not attend same schools, only white males on juries)

(ii) facially neutral, but intentionally discriminatory

(iii) facially neutral but discriminatory as applied (licensing for wooden laundries) 

(3) gov’t may not impose difference in treatment unless there is a reasonable differentiation fairly related to object of regulation

(a) very little data needed to defend legislative classification under rationality standard

(b) assume validity of Congress’ reasoning, allow hypothetical set of facts to support legislation Lindsley v. Natural Carbonic Gas
(c) possible to find ads on business-owned vehicles not hazards and ads on unrelated vehicles hazard Railway Express Agency v. NY “deferential” rationality review

(d) Kotch v. Board of River Port Pilot Commissioners upheld exclusionary nepotism of LA’s pilotage laws

(e) Williamson v. Lee Optical rejected EP and DP challenge for regulation of opticians

(f) McGowan v. MD upheld state Sunday closing laws

(g) McDonald v. Board of Election Commissioners upheld giving absentee voting to some people but not unconvicted prisoners. “Congress can take care of problem a little at a time”. right to vote, not right to absentee ballot

(h) Lyng v. International Union, Automobile Workers upheld law withholding benefits from those who are on strike. avoid favoritism to one side or the other in labor dispute

(i) New Orleans v. Dukes sustained exemption for 6 year push-cart vendors

(j) age not grounds for heightened scrutiny MA Bd of Retirement v. Murgia valid to demand retirement of police officers at age 50 Vance v. Bradley valid to demand retirement of Foreign Service personnel at age 60

(k) upheld exclusion of all methadone users from Transit Authority employment, despite 75% success rate and non-safety jobs NYC Transit Authority v. Beazer
(l) can deny duel benefits on basis of status within RR in 1974 US RR Retirement Bd. v. Fritz
(i) can decide who has more equitable claim to retirement benefits

(m) upheld denial of “comfort allowances” to those confined in public institutions unless institution receive federal Medicaid funds Schweiker v. Wilson
(n) upholding distinction between cable facilities FCC v. Beach Communications, Inc deference when Congress engaged in line drawing

(4) EP invalidating laws

(a) requiring RR to pay attorneys’ fees to winning P, but not other Ds. unC Gulf, C & S. F. Ry. v. Ellis
(b) invalidate law limiting food stamps to groups of related people US Dept of Agriculture v. Moreno but rational basis for treating relatives more favorably than unrelated persons Lyng v. Castillo
(c) invalidated denying disability benefits to some but not all illegitimate children Jimenez v. Weinberger
(d) agency loses jurisdiction if it fails to hold hearing within appointed time Logan v. Zimmerman Brush
(e) if tax system says property will be taxed at market value, cannot use market value of new home and previous assessment for old homes Allegheny Pittsburgh Coal v. Webster County
(f) but CA’s prop 13 is valid Nordlinger v. Hahn acquisition-value taxation

(g) cannot demand 33 ft easement when neighbors only gave up 15 ft easement Village of Willowbrook v. Olech 

(h) beware of tautology trap: classification != interest protected. compliance is insufficient as gov’t interest

(5) argument for stricter scrutiny: protect minorities, impermissible to have exercise of raw political power, encourage legislative promotes articulated governmental purposes

(6) strict scrutiny for “suspect” classification (racial), fundamental rights (voting, access to ballot, criminal appeals, interstate travel)

(a) means had to be shown “necessary”, not just “reasonably related”

(b) must be justified by “compelling” state interest, not just “legitimate”

(7) heightened scrutiny (sex, alienage, illegitimacy)

(a) rationality could be applied w/ less deference

(b) intermediate standard Craig v. Boren “important” gov’t interest and “substantially” related to achieving such goals

(8) cannot create class of “strangers to the law” Romer v. Evans CO law banning protection of homosexuals

(9) relationship between law and mischief to be prevented

(a) perfectly reasonable – ideal situation

(b) perfectly unreasonable – perverse

(c) under-inclusive – violation of EP

(d) over-inclusive – eg. quarantine. more scrutiny b/c involves innocent people

(e) over and under-inclusive – emergency justifies over-inclusive, justification for under-inclusive (one sub-problem at a time) eg. Japanese internment

ii) Suspect Classifications. Race, national origin, gender, alienage, illegitimacy.

(1) Race and Strict Scrutiny

(a) all disadvantaging classifications based on race and ethnicity are suspect, subject to strict scrutiny 
(i) Strauder v. WV statute requiring white male jurors discriminatory

1. later shifted from EP right to serve on jury to jury trial guarantee

(ii) Korematsu v. US classification based on race can survive strict scrutiny. Japanese internment during WWII. “pressing public necessity may sometimes justify … such restrictions”

(iii) Loving v. VA ban on interracial marriage unC. not permissible S objective. no need to explicitly mention minorities

(iv) Anderson v. Martin invalidated law requiring race of candidate appear on ballots

(v) Tancil v. Wools, VA Board of Elections v. Hamm invalidated laws requiring separate lists of whites and blacks in voting, sustaining requirement that every divorce indicate race of husband and wife (for identification or statistical use)

(vi) Lee v. WA invalidated law requiring racial segregation, but allow segregation to maintain security and discipline 

(b) “separate by equal”

(i) Plessy v. Ferguson sustained “equal but separate” for RR passengers

(ii) Cains v. Canada must furnish legal education substantially equal to those offered to whites within MI

(iii) Brown v. Board of Education (Brown I) separate is not equal. must integrate schools

1. feeling of inferiority, inherently unequal (quality of faculty, library resources)

(iv) Bolling v. Sharpe racial segregation in DC schools violate 5th Amend (reverse incorporation. EP applies to F as well)

(c) desegregation

(i) segregation unC in other public facilities as well (beaches, buses, golf courses, parks, airport restaurants)

(ii) Johnson v. VA segregation in public facilities is unC

(iii)  Brown v. Board of Education (Brown II) local courts will implement and oversee desegregation. must make prompt and reasonable start towards full compliance

(2) Gender. intermediate scrutiny

(a) history

(i) C never referred to women. 

(ii) Bradwell v. S federal privileges and immunities not give right to women to practice law in IL. 14th Amend not apply to women

(iii) Minor v. Hapersett no right for women to vote in S elections

(iv) 19th Amend gave women right to vote, but no others (jury service, S licensed occupations)

(v) Goesaert v. Cleary upheld MI law prohibiting women from serving as bartenders
(b) argue for strict scrutiny
(i) immutable characteristic

(ii) tradition of discrimination

(iii) any good reason for classifying would pass strict scrutiny

(iv) very easy to have disguised discrimination

(v) equality: discrimination against men will undergo strict scrutiny

(vi) blacks were majority in South for a while, and still had no equal political power. eg. students outnumber faculty at school
(c) argue for intermediate scrutiny
(i) society capable of acknowledging differences between sexes w/o being destructive

(ii) not minority or powerless, have own political power to take care of self

(iii) actual differences exist: pregnancy, physical strength and stamina

(iv) degree of discrimination and powerlessness not same as racial minorities

(d) adopting scrutiny

(i) Reed v. Reed​ invalidated law on EP w/ rationality standard. preference of men over women as administrators of estates. no scrutiny

(ii) Frontiero v. Richardson invalidated requirement for servicewomen to prove husbands are dependents. no scrutiny

(iii) administrative convenience does not overcome rationality standard

(iv) Craig v. Boren cannot differentiate beer sale age by gender 

(v) MI U. for Women v. Hogan invalided exclusion of men from nursing school. “benign” and “compensatory” not justification. 

(vi) JEB v. AL gender-based preemptory challenges to jurors unC

(vii) US v. VA cannot keep women out of VMI, cannot offer “separate but equal” school. exceedingly persuasive and genuine justification and means are substantially related to objectives
1. VWIL has no rigorous military training, faculty, course offerings, facilities, prestige, alumni network not equal

(e) real differences

(i) Geduldig v. Aiello valid to exclude pregnancy from disability insurance. classifying as pregnant and non-pregnant people

(ii) Michael M. v. Superior Court upheld punishment for male only under statutory rape law. reflects women bear risk of pregnancy

(iii) Rostker v. Goldberg Selective Service not unC in requiring registration of males but not females. women are excluded by statute from combat

(iv) Caban v. Mohammed invalidate law granting mother but not father of illegitimate child right to block adoption intermediate scrutiny 

(v) Parham v. Hughes upheld GA law denying father but not mother right to sue for illegitimate child’s wrongful death. father can voluntary make child legitimate

(vi) Nguyen v. INS sustained law differentiating illegitimate children depending on whether mother or father was citizen. mother’s biological bond easier to verify

(f) preferential treatment of women

(i) Kahn v. Shevin deferential review of state property tax for widows

(ii) Orr v. Orr invalidated law imposing alimony obligations on husbands but not on wives

(iii) Weinberger v. Wiesenfeld invalidated SS regulation paying to wife and children if husband dies, but only children if wife dies

(iv) Califano v. Goldfarb invalidated regulation where deceased husband’s benefits paid to wife, but wife’s benefits paid to husband only if he relied on her for ½ support

(v) Califano v. Webster sustained SS old age computation dropping 3 more lowest earning years. compensate for past discrimination 

(vi) Wengler v. Druggist Mutual Ins invalidated law providing widow qualified for death benefits w/o proof, but widower must prove dependence on wife’s earnings

(vii) Schlesinger v. Ballard sustained favorable tenure before mandatory discharge for women. applied deferential rationality standard

(3) Other Candidates for Heightened Scrutiny

(a) Alienage. only apply to legally resident aliens. != national origins (racial discrimination), != illegal aliens, != citizenship status

(i) F: EP, federalism, and separation of powers, S: self-gov’t (can limit gov’t jobs available non-citizen)

(ii) strict scrutiny

1. Graham v. Richardson cannot deny welfare benefits to aliens. “discrete and insular minority”, area of federal regulation

2. In Re Griffiths invalidate CT’s exclusion to law practice

3. Sugarman v. Dougall invalidate NY exclusion to competitive classified civil service

(iii) can bar under “gov’tal function” exception. exercise discretion

1. Foley v. Connelie can bar employment of aliens as state troopers

2. Ambach v. Norwick can ban employment as elementary and secondary school teachers who refuse to seek naturalization

3. Bernal v. Fainter cannot bar aliens from becoming notaries public. clerical and ministerial duties

(iv) federalism

1. Toll v. Moreno invalidated S exclusion of nonimmigrant aliens from in-state tuition

2. Hampton v. Mow Sun Wong cannot bar resident aliens from employment in F competitive civil service. not agency’s job to carry out immigration policy

3. Mathews v. Diaz may condition alien’s eligibility for Medicare on PR status or continuous residence in US. can discriminate among aliens

(b) Non-marital children

(i) not “suspect” classification, but does exercise heightened scrutiny in most cases

(ii) 3 classes of children: martial children, acknowledged non-martial children, unacknowledged non-martial children

(iii) encouraging legitimacy is valid interest, administrative convenience is not. total bar likely overruled: cannot penalize child for parents’ actions

(iv) History

1. Levy v. LA violation of EP to deny unacknowledged children right to recover for wrongful death of mother

2. Lavine v. Vincent upholding subordination of interstate rights of acknowledged nonmarital children to those of other relatives of the parent

3. Weber v. Aetna Cas & Sur followed Levy. claims of dependent unacknowledged non-martial children not subordinated to legitimate children for S benefits

4. Mathews v. Lucas sustained SS act disadvantaging many nonmarital children, rejecting strict scrutiny

5. Trimble v. Gordon invalidated IL law barring inheritance by nonmarital children from fathers

6. Fiallo v. Bell deferential scrutiny appropriate for illegitimacy classification in immigration 

7. Lalli v. Lalli upheld law forbidding nonmarital children to inherit from fathers by intestate succession unless there was finding of paternity during father’s lifetime

8. Mills v. Habluetzel invalidated 1 year SoL for paternity suit for child support

9. Pickett v. Brown invalidated 2 year SoL for paternity suit for child support

10. Clark v. Jeter intermediate level of scrutiny was appropriate invalidated 6 year SoL for child support action

(c) Disability, Age, Poverty

(i) no heightened scrutiny for regulating retard homes. legislative problem Cleburne v. Cleburne Living Center but no legitimate interest to require special permit for retard home. rule for D

(ii) no heightened scrutiny for age MA Bd. of Retirement v. Murcia old age not discrete and insular group in need of extraordinary protection

(iii) no heightened scrutiny for wealth classifications or existence of disadvantageous impact on poor Rodriguez, James v. Valtierra ban on low rent housing project not subject to heightened scrutiny

1. note: pecuniary classifications typically have highly persuasive justification. charging reasonable cost of some good or service, which can be used or not used

(d) Sexual Orientations

(i) cannot deny protection to homosexuals Romer v. Evans struck down CO amendment prohibits gov’t action to protect homosexuals. outright discrimination (no protection for specified group), no rational basis, demonstrates animosity towards homo. dissent: prevent special treatment of homos, relatively good fit.

1. persons advocating a certain practice may not be denied right to vote

2. deny right to vote because of their status, SS

3. convicted felon can still be denied right to vote

4. cannot create class of “untouchables”

(ii) barring homosexuals from military triggered SS Watkins v. US Army (later vacated)

(iii) homosexual conduct != conduct Cammermeyer v. Aspin gay colonel reinstated b/c no proof of her engaging in homo activities

(iv) “don’t ask, don’t tell” upheld as C Able v. US
iii) The Requirement of Intent 

(1) Types of Discrimination

(a) gov’tal action not unC solely because it has racially disproportionate impact WA v. Davis, or gender disproportionate impact Feeney
(b) De Jure discrimination – “current condition of segregation resulting from intentional S action” has purpose or intent to segregate

(i) can be proved by statistical data regarding administration of law, racially discriminatory purpose or motive

(ii) purpose – objective empirical data about administration of law

(iii) motive – subjective state of mind of D

(iv) elements to consider: historical background, events leading up to decision, substantive departures, legislative or administrative history

(v) defense: show law would have passed w/o considering impermissible purpose

(c) De Facto – racially neutral, administration, and purpose, but has disadvantaging impact or effect. eg: people move to racially pure districts

(i) challenged under congressional statues, not C WA v. Davis
(ii) not suspect Jefferson v. Hackney lower grant to AFDC recipients (blacks and Mexicans) Jefferson v. Hackney 

(d) facially neutral law w/ discriminatory administration unC Yick Wo v. Hopkins give permits to non-Chinese laundry

(e) motive can be inferred Gomillion v. Lightfoot redefining city boundaries disenfranchised blacks Griffin v. County School Board of Prince Edward County closing of public schools and giving private school grants to white children

(i) only apply if S has affirmative duty to provide service Palmer v. Thompson closing desegregated public swimming pools

(2) Proving Purposeful Discrimination

(a) can have statute w/ impact on minority if rationally related ot legit gov’t interest  WA v. Davis sustained testing of police officers, even when more blacks failed. solely racially disproportionate impact not sufficient

(b) reaffirmed Davis Arlington Heights v. Metropolitan Housing Corp refusal to rezone property from single-family to multiple-family =

(i) examine historical background, sequence of events leading to classification, if decision making power moves to a higher power, substantive policy, legislative history

(ii) may allow deposition of decision makes

(c) rejected sex discrimination Personnel Administrator of MT v. Feeney absolute lifetime preference to veterans for S civil service. statute is neutral, no intent to exclude females, legitimate reason and rational relationship

(i) enacted law in spite of impact, not because of it

(d) must divide voting area into districts to allow black voters choice of commissioner Rogers v. Lodges at-large elections of 5 commissioners. ordered county divided into 5 districts. cannot maintain law for discriminatory reasons

(e) cannot disenfranchised moral turpitude criminals Hunter v. Underwood court found discriminatory intent was motivating factor. (10 times as many blacks as whites) struck down

(f) 13th amendment (anti-slavery) also requires “proof of discriminatory intent” General Building Contractors Ass’n v. PN  not merely laws which have disproportionate impact on particular class

iv) Affirmative Action (Benign Discrimination) 

(1) okay to have color consciousness to ensure desegregation efforts NC State Board of Ed v. Swann 

(2) what if minority members object? (stigma, cohesiveness, pride, desire for separateness)

(3) cannot have special admissions program (quota), can consider race as plus in admissions Regents of Univ. of CA v. Bakke racial and ethnic classifications inherently subject to SS 

(a) can allow quotas for past identified C or statutory violations

(b) no means-end relationship. no evidence that quota is necessary to serve medically underserved communities

(4) okay to redraw voting district to exclude Jew’s voting bloc United Jewish Organization v. Carey whites have sufficient representation

(5) struck down AA Hopwood v. TX Bakke not binding precedent: only one vote. diversity interest not satisfy SS

(6) struck down minority preferences in firings Wygant v. Jackson Bd of Ed “minority role models” for students not compelling (allowed past actual need), not remedy for past employment discrimination (no evidence)

(7) upheld 10% federal funds to procure services from minority-controlled businesses Fullilove v. Klutznick no majority opinion

(8) S not have power to reverse discriminate absent findings of past discriminations Richmond v. JA Croson 30% of funds spent on minority-owned businesses, modeled on Fullilove, not S’s job to remedy societal discrimination

(9) intermediate scrutiny for benign discrimination by FCC Metro Broadcasting v. FCC enhance minority ownership for new broadcast licenses, minority “distress sale” only available to other minority-controlled firms

(a) serve objective of broadcast diversity, substantially related to objective

(b) no impermissible burden on nonminorities

(10) SS for all racial classifications by any gov’t level that disadvantageously impacts a particular race. overrode Metro Adarand Constructors v. Pena use of financial incentive to hire subcontractors

(a) skepticism (subject to most searching examination), consistency (color-blind protection for everyone: benign or invidious), congruence (5th Amendment == 14th Amendment for EP purposes)

(b) dissent: discrimination still exists, need to advance minority interests

v) Fundamental Interests 

(1) FI protected by strict scrutiny (right to have vote counted equally, access to ballot, travel or interstate migration, meaningful access to courts. CLOSED CATEGORY

(2) welfare benefits not FI Dandridge v. Williams limiting max benefits despite family size

(3) housing not FI Lindsey v. Normet evict tenant after alleged nonpayment of rent. no C right to live in building w/o rent

(4) education not FI or suspect classification San Antonio Independent School Dist v. Rodriguez property tax disparity in school funding 

(a) no C guarantee of most effective speech or most informed electoral choice

(b) slippery slope (food and shelter), protect reliance on current laws

(5) denial of education to illegal alien children subject to IS Plyler v. Doe not child’s choice. illegal aliens are not suspect class. bad social policy (creation of permanent class distinctions)

(a) S interests: discouraging illegal immigration, avoiding burdens on public schools, reserving resource for those likely to reside later within the state. not substantial

(6) okay to deny tuitions-free education to children living apartment from their parents Martinez v. Bynum valid residence requirement

(7) okay to assess user fee for transporting students to and from public school Kadrmas v. Dickinson Public Schools children not penalized for parents’ illegal conduct

