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Elements of Contract

1. Oral or written agreement
a. voluntary and consensual, objective standard

i. outside pressure can not be intense or taken advantage of

b. Statute of Fraud requires some contracts to be written. Otherwise, can be oral

2. Multiple parties

a. two or more

3. An exchange relationship

a. something for something. != donations 

4. At least one promise
a. undertaking to act or refrain from acting at some future time

b. bilateral (both sides promises) v. unilateral (one side promises)

c. expressed or implied (industry standard) 

5. Enforceability
a. recognized and enforced through power of the state, acting through courts

b. compensatory damages (normal) or specific enforcement

c. execution – court official commended by writ to seize and sell property to pay judgment

UCC Article 2 directly applicable to sale (transfer of title) of goods (movable things other than money and intangible rights)

Consideration - Cannot use existing obligations as consideration for new contracts. (demand D guarantee loan on contracted construction)

Trust can be created by implication.

Contracts 

Concept of Contract

summary: 

a. Obligations

i. parties have freedom to enter into contracts or not Hurley v. Eddingfield physician not obligated to provide service, despite past performance

ii. despite fact was only doctor, doctor had no reason to not treat, existing doctor-patient relationship

iii. instruments writing not necessarily required for contracts (except: SoF, clarity, protection)

iv. contract of adhesion - pre-printed, not negotiated, take-it-or-leave-it by the seller. concern w/ lack of real, effective consent. seller is repeat player, incentive to invest in favorable terms, editorial control over contract

v. ambiguity attacking contract: breach of contract, mutual mistake, fraud (deceit), constructive fraud (not necessarily intentional), trust, constructive fraud

vi. Jackson v. Seymour sold land as pasture when it had marketable timber on it. P trusted D’s judgment, mutual mistake -> constructive fraud. transaction rescinded

vii. Constructive fraud – failing to mention facts that increase the property’s value when making an offer to buy land. No intent needed, dependent on facts of case, situation of parties. want to protect against exploitation

b. Meaning of Contract

i. Bargain - mutual assent to the exchange and a consideration

ii. Hamer v. Sidway nephew promises to not smoke or drink till 21. consideration - some right, interest, profit, or benefit accruing to the one party, or some forbearance, detriment, loss, or responsibility given, suffered, or undertaken by the other

iii. Dougherty v. Salt giving note to nephew just b/c D loved him is not enough consideration

c. Contract Distinguished from Tort

i. Posner – eliminate difference between tort and contract, just focus on underlying economic principles (break contract, pay for damages)

ii. Duty - duty to conduct one's self in a particular manner. entitles non-breaching party to at least nominal damages for breach

iii. Tort law protects “typical” expectations. Contract law protects “atypical” preferences

iv. Taco Bell v. Lannon customer shot during robbery. does store have duty to prevent harm to customer from criminal third parties? rule: owners or occupiers of land have a duty to exercise reasonable and ordinary care to make their premises safe for those who may enter upon them.  holding: duty exists if premise owner has warning of criminal activity, high likelihood and extent of harm, reasonable burden (extent and least-cost avoider)

v. Colgan v. Agway, Inc. disfavored under public policy, therefore must explicitly contract away liability for negligence, must be conscionable, no imbalance in negotiation power, exist mutual understanding. manure storage building walls collasped

d. Good Faith

i. general duty of good faith – that each party promises not to do anything to undermine or destroy the other's rights to receive the benefits of the agreement

ii. Carmichael v. Adirondack Bottled Gas Corp. – offering previously rejected price, unreasonable deadlines on decisions == bad faith. taking over store with “key man” clause designed to protect interest against selling of store

iii. Best v. United States National Bank of Oregon arbiturary “service charge” bad faith when charge not reflect price of service. no notice and increase was beyond expectation of parties

e. Public Policy. freedom of contract is suppose to allow for unreasonable desires. But there are limits to scope of contracts. S has some right to interfere w/ contracts

i. Article I, Section 10 “No State shall ... pass any ... Law impairing the Obligation of Contracts.” Due Process clause also protects people against unreasonable gov’t interference. some limits on contracts are necessary to protect well-being of society. eg. limit work week, min wage laws, etc

ii. Ogden v. Saunders contracts are absolute, within the established law of society (restraints on duration, fraud, age requirement, etc) but laws cannot be retroactively changed

iii. Luchner v. NY bakery worker working too many hours. 14th amendment, may not take right to sell labor w/o due process. police powers allows laws that protect safety and welfare. must determine exercise of police power is “fair, reasonable, and appropriate” no reason for S to control bakery’s hours. dissent: legislature determines necessity of laws, courts only decide constitutionality. state has power to regulate.

iv. illegal acts can not be contracted for. but violation of a statute does not automatically void contract. “whether a statutory or regulatory violation renders a contract unenforceable is the intent underlying the provision that is violated”

v. can contract out of your own rights (civil, antitrust, etc)

vi. Holland v. Morse Diesel International, Inc. unlicensed contractors cannot bring suit to recover compensation, but can bring racial discrimination suit. not undermine public policy of requiring licensed contractors

vii. complete voiding contracts due to illegality – laws, community standards/public policy (rewards of corruption: P’s illegal/wrongful act), private organization rules. agent and student not part of NCAA, only university. another example: home association rules on landscaping & contract between homeowner and contractor

viii. Arguments against unjust enrichment outweighed against policies to deter illegal contracts

ix. Walters v. Fullwood agent v. player for breaching representation contract. held: agreement invalid b/c violation of NCAA rules (supporting academic integrity is public policy). NCAA does not have resources to discover or prevent such violations

f. enforcing NCAA rules w/ mail fraud statute – inducing student to lie through mail to NCAA regarding eligibility

g. contracts did not violate criminal laws, but did violate NCAA rules. reasons: 1. profitability 2. competition to recruit top athletes 3. lack of NCAA enforcement. other abuses: academic, financial (money, maintaining scholarship). mail fraud: using mail to execute scheme to defraud. case wrongly decided b/c mail fraud falsely applied – scholarship allocation not property due to lack of school enforcement. policy arguments against using mail fraud: disrespect for law, discriminatory enforcement, waste of judicial resources

i. Hopper v. All Pet Animal Clinic, Inc vet signs noncompete agreement, then breaks it. elements of covenant not to compete (1) in writing;  (2) part of a contract of employment;  (3) based on reasonable consideration;  (4) reasonable in durational and geographical limitations;  and (5) not against public policy. restrictions must be reasonable (geographical and durational), not against public policy. nature of activity, scope of restriction. court upholds noncompete agreement for one year

ii. Baierl v. McTaggart & McTaggart statutory limitation against imposition of attorney’s fees in landlord-tenant lease agreements onto tenants. “contract may survive if an illegal clause can be severed from the remainder of the contract without defeating the primary purpose of the bargain.” public policy determines contract should be void. do not want landlords inserting illegal clauses and intimidating tenants, even if clauses will not be enforced

· determine if there is public policy

· determine if public policy will be undermined by enforcement of agreement

· determine if public policy will be undermined by partial enforcement of agreement

iii. Burgess v. Gateway "A promise that tortiously interferes with performance of a contract with a third person . . . is unenforceable on grounds of public policy.” promising to break confidentiality agreement for new job -> job contract unenforceable

iv. who can contract minors have power to disaffirm contracts for non-necessity goods. upon disaffirmation, minor must return as much of the consideration as remains in his possession. contract not inherently void, but can be voided by minor at any time

v. Halbman v. Lemke w/o misrepresentation or tortious damage to the property, a minor who disaffirms a contract for the purchase of non-necessity item may recover his purchase price without liability for use, depreciation, damage, or other diminution in value

vi. Faber v. Sweet Style Manufacturing Co. incompetent can void contract at will if status quo can be restored. if no status quo and other party was ignorant of incompetence and deal was fair and reasonable, contract stands

vii. competence: capacity to understand act and consequence, mental disease or disorder, unable to act in reasonable manner and other side knows of condition

viii. rule: if acts are abnormal or irrational (given context), void contract. else, hold contract

ix. also applies to intoxicated people

x. unequal bargains In general, courts will not weigh value of consideration against price

xi. Batsakis v. Demotsis driving a hard bargain != voidable contract. $2k USD for $500k Greece drachmae

xii. Donovan v. RRL Corp incorrect price printed for car. Offer voided. Negligence printing ad not preclude mistake rescission

good faith mistakes can void contract if:

1. the defendant made a mistake regarding a basic assumption upon which the defendant made the contract (eg. price)

2. the mistake has a material effect upon the agreed exchange of performances that is adverse to the defendant

3. the defendant does not bear the risk of the mistake, and

4. the effect of the mistake is such that enforcement of the contract would be unconscionable

no-inquiry rule exceptions: 

1. both parties make mistake, voidable by either party

2. fraud. Elements: (1) a misrepresentation (2) of fact (3) that is material to the transaction (4) which is made with an intent to deceive the other party (5) and which does in fact mislead that other person (6) and which results in an injury.

3. one party not disclosing fact that would correct the other side’s mistake

a. Laesio Enormis – allow rescission if mistake in value was more than 50%. traditionally apply to land deals

b. Contracts and Social Choice separation of procreation from parenthood. US has very little control over couples using procreation technology, puts rights of adults over embryos. Informed decision difficult prior to having children. C right to decide parenthood, trumps private contracts

c. Kass v. Kass pre IVF contract to donate embryos holds

i. woman's right to privacy and bodily integrity are not implicated before implantation 

ii. when parties to an IVF procedure have determined the disposition of any unused fertilized eggs beforehand, their agreement should control

iii. pre-zygotes not constitutionally “persons”

h. A.Z. v. B.Z. divorced wife wants last pre-embryo for implantation. Wife filled out consent form after husband signed. “should we become separated, the pre-embryos will be returned to the wife for implantation” argument for: “minimize misunderstanding, maximize procreative liberty, and provide needed certainty to IVF programs” not enforceable
i. agreement between husband & wife as a unit and IVF clinic

ii. consent form has no duration provision (substantially changed circumstances)

iii. no definition of “separated”

iv. not clearly represent intent of both parties

v. not a separation agreement binding upon divorce

vi. public policy: no forced procreation. prior agreements to enter into familial relationships (marriage or parenthood) should not be enforced against individuals who subsequently reconsider their decisions

Expectation - contract provides remedies for unfulfilled expectations

1. Aristotle Model - 3 justifications for payment of remedies: restitution, reliance, expectations

2. Fuller & Perdue – purposes of awarding contract damages: avoid unjust enrichment of D; reliance on D’s promise; protect P’s expectation interests

3. Hawkins v. McGee doctor promised good hand to induce consent to operation, produced hairy hand. Damages = promised value – actual value, but difficult to find values. Damages = expectation. New trial ordered due to incorrect directions to jury
4. Contract v. Tort – did D perform contract v. did D adhere to standard of care
5. Expectation Remedies – to prevent rampant breaches of contracts. Strong contracts encourage economy
6. Sullivan v. O’Conner awarded reliance instead of expectation damages for blotched nose
What Contracts are Enforceable?

1. concerns: public policy ($1k for 30 years interest in all developed software, exploitation of disadvantaged)

2. consideration: detriment to promisee; detriment is bargained for; or promise is bargained for

3. Restatement - mutual assent to the exchange and a real (not nominal) consideration. but transactions w/ mixed motives enforceable

4. Langer v. Superior Steel facts: company promises $100/month in pension for services rendered, continual loyalty, and no employment @ competitor enforceable. P had knowledge to be protected from competitor (was consideration), P induced to not seek other employment

5. Courts will not inquire into adequacy of consideration, but will inquire into sufficiency 
6. Fiege v. Boehm contract for childbirth expenses and child support in exchange for not initiating bastardy proceedings. blood test prove D is not father, cannot enforce promise against father for bastard child b/c lack of consideration. release from annoying litigation not consideration, but release from potentially meritous litigation is

7. not enforceable: gifts, promises induced by gratitude, illusory bargain, optional promises, performance of already contracted promise

8. Excluded Bargains Schnell v. Nell D’s wife’s will left $600 to P. D was given 1 cent consideration, wife helped acquire property, wife’s desire to give money, P promised to not dispute rest of will. D refuses to pay out. reasoning: nominal consideration makes unenforceable contract, past considerations not valid for consideration -> not enforceable

9. law will not enforce past promises, promise to give up, baseless claims, moral judgments

10. Gifts are not commodities. (not resellable). Therefore, not covered by contracts.

11. United States v. Meadors – SBA wants loan repayment from Betty Meandors, who was not required to sign guaranty form. general rule: benefit/detriment requirement -> no consideration. holding: where signature was not contemplated or required by SBA, signature does not bind wife to guarantee loan

12. nominal considerations – sufficient for 1st Restatement. pretense bargains no longer sufficient for 2nd Restatement. consideration terms. adequate, sufficient, valuable – renders promise enforceable. good, meritorious – love, affection, or gratitude. moral, past – action of the past. nominal – value trivial to promise it supports. want of – lack of consideration
13. Undercurrents 

a. fossilization – tendency of legal rules to endure, even after it has been riddled by exceptions. eg: not examining the adequacy of consideration
b. legitimation – making something seem proper to members of a culture. eg: compliance w/ legal doctrine during conviction legitimatize conviction, regardless of actual guilt or innocence
c. baseline assumptions – shift baseline down to attack underlying assumptions
Waning of Consideration

Mutuality – both parties must be bound. illusory promises insufficient 

Tradition sense of mutuality
1. Wickham & Burton Coal Co. v. Farmers’ Lumber Co. P agreed to sell coal to D at fixed price. P breaches, D wants damages. D promised nothing in return. delivery of 3 truckloads does not make contract valid
2. Strong v. Sheffield D writes note, P promises to cash it when he wants. consideration is still needed for promissory notes. “such forbearance must be either absolute or for a definite time or for a reasonable time”
Modern sense of mutuality
1. Wood v. Lucy, Lady Duff-Gordon P has exclusive right to put D’s label on clothing. D broke contract and put labels on other clothing. enforceable contract exists b/c implied reasonable effort on part of P to make money for D

Good Faith

1. Restate. 2nd “Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement.” common in exclusive deals, requirement & output contracts, personal satisfaction/termination, and modified contracts. exercising powers in good faith eliminates consideration and mutuality problems

2. Exclusive Dealings – limit choice of supplier in exchange for guaranteed supply

3. Requirement & Output Contracts - preclude market speculation and permit only quantities that arise in the usual course of the quantity-setting party’s business

4. Personal Satisfaction Contracts – no constraint on party whose performance is at issue

Formality
1. Formality instead of consideration - (i) to provide evidence of seriousness; (ii) to promote deliberation; and (iii) to channel the expression of the parties into legally cognizable forms and categories. eg, formal seal

2. Firm Offers - options that are enforceable without consideration. valid

3. Negotiable Instruments – creditor can release debtor w/o consideration, debtor can write new promissory note w/o consideration, person can guarantee debt w/o consideration

Dilution of Consideration
1. Thomas v. Thomas widow gets life estate, but no provision in will. paid 1 pound/year to remainderman. remainderman try to force her off. held: valid contract

2. Hamer v. Sidway $5k to nephew to not smoke, drink, or gamble when he turned 21. uncle promised money and sheep when nephew was old enough to care for it. uncle dies w/ paying. contract enforceable.

3. Webb v. McGowin P suffered injuries directing pine block away from D. D promised to pay $15/2 weeks. D dies, executor refuses to pay. contract enforced

4. issue: intent of decedent v. rights of heirs

Beyond Consideration

Restitution
1. prevent unjust enrichment and wrongful impoverishment. origin: quasi-contracts: overpay, theft of property. writ of debt

2. Glenn v. Savage P saves D’s lumber from floating away w/o request. No contract: voluntary acts of courtesy will not sustain an action. must have either requested service, or promised to pay for service afterwards
3. Cotnam v. Wisdom P aided D as surgeons. D died, P wants to collect payment. cannot consider financial position of estate. incapacitated person provided w/ services in good-faith may be held liable for value of those services
4. Elements of Restitution

a. Independent Cause of Action: proper form of legal action for a restitution claim is an action in general assumpsit, or an action in contract (as opposed to tort), or other appropriate form of action
b. Contract Remedy. recover damages caused by breach, either for other party or party causing breach
c. components 
i. Enrichment. defendant enriched at expense of plaintiff. problems: was there enrichment? value of enrichment?

ii. Injustice. no injustice if P officiously conferred benefit (w/o request) or as a gift

1. exception: Restate. 112, benefit conferred was necessary to protect interest or 3rd party
iii. Effects of Contract. existence of unenforceable contract -> carefully considered bargain, breached contract. breaching party may still be entitled to restitution
1. off-contract remedy – trying to undo effects of contract
2. on-contract remedy – trying to give parties benefits of bargain
5. Promissory Restitution

a. no express promise eg. past or moral consideration
b. Mills v. Wyman D promised to pay P for incurred expense of housing sick adult son (who died) after the fact. no restitution necessary
c. Webb v. McGowin P suffered injuries directing pine block away from D. D promised to pay $15/2 weeks. D dies, executor refuses to pay. contract enforced. holding: subsequent promise of payment for material benefit constituting valid consideration is valid

d. Restatement 2nd. promise for benefit received valid if 1) not gift or unjust enrichment, or 2) payment proportional to benefit

e. valid moral considerations: debts barred by SoL, debts discharged in bankruptcy, debts of minors affirmed upon age of majority

f. Non-promissory Restitution Martin v. Little, Brown, & Company no contract, no recovery. P helps D find plagiarism in book, demands payment. no mention of payment in correspondence. voluntary service does not imply expectation of payment
Promissory Estoppel reliance – protects justifiable reliance interest 

1. Kirksey v. Kirksey widow moves family into decedent’s brother’s house, and kicked out after 2 years. No consideration, no contract -> no damages

2. Kirkseys in Court brother asked widow to get title to old land, expected work to be done, denied hinting at marriage, denied second house was bad
3. Ricketts v. Scothorn grandfather gives P note and interest payments to be independent enough to quit work. no consideration -> voluntary future gift. but estoppel in inducing P to quit job, therefore hold promise valid
4. “estoppel in paisis” - "a right arising from acts, admissions, or conduct which have induced a change of position in accordance with the real or apparent intention of the party against whom they are alleged."
5. Elements of Estoppel: Restatement 1st. § 90 Reliance elements – 1) promise induces reliance, and 2) foreseeable reliance, and 3) enforcement necessary to avoid injustice
6. Nature of Promissory Estoppel - on (substitute for consideration) or off-contract (like a tort)
Charitable Promises

1. easy to change into contract: include consideration. named building, specific purpose. reliance: begin construction, forego additional fundraising

2. public interest in encouraging charitable promises

3. Allegheny College v. National Chautauqua County Bank D makes charitable subscription to college fund, then repudiates. P wants to collect from D’s estate. named scholarship and payment of $1k bound both parties to promise
a. scholarship was more afterthought than bargained for benefit
4. Judge Cardozo on approaches– used consideration (solid rules, shaky facts), promissory estoppel (solid facts, shaky rule)
Commercial Promises
1. commercial promises subjected to higher bar

2. Feinberg v. Pfeiffer Company breach of pension payments. P offered retirement benefits whenever she wanted to retire. no consideration b/c free to quit at any time. yes promissory estoppel from inducing retirement and reliance on pension, and P became unemployable
At Will Employment
1. Forrer v. Sears, Roebuck P induced to sell farm at loss and take “permanent position”. P fired from job. holding: employment was at-will, absent “additional consideration” to employer

2. Grouse v. Group Health Plan P wants damages for repudiation of employment offer. D rescinds offer after failing to obtain character references. holding: promissory estoppel. also applies if employee is fired after first day of work

3. rationale behind at-will construction: no forcing parties to work with each other when they don’t want to, allowing employers to let underperforming employees go. not cover “bad firings” (discriminatory, good-faith requirement, employment manuals)

Death of Contract - no longer limit legal enforceability to classical contracts that are supported by consideration

Constructive Trusts
1. fiduciary - person with a duty to act primarily for the benefit of another. obligation of good-faith

2. English Approach – existence of constructive trust if there is relationship of trust

3. American Approach – where D accounts for property to P, no fiduciary relationship necessary

4. Hanigan v. Trumble – friend makes loans to CPA to “construct house.” CPA commits suicide. wife and estate rep refuse to turn over house. rule: 3rd party good-faith purchaser can retain property. P have constructive trust in house of house-cost amount

5. contracts creating fiduciary duties – 1) expressly created; 2) special contracts. eg, partnerships, joint ventures, attorney/client; 3) trusting nature of interactions and vulnerability to misconduct. “allow reasonable person to have confidence in other party”

6. Bailment – giving another possession of property while retaining title. eg: valet parking

principles:

1. bailee has less absolute and total responsibility than a trustee or other fiduciary would have

2. strictly scrutinize form contacts by which bailees seek to limit their responsibilities, esp. w.r.t. negl, if they are common carriers, innkeepers, public werehousemen, public parking lots

3. impose greater duties on paid bailee than a gratuitous bailee

The Objective Theory

individual freedom is sovereign. Unlike torts and criminal law, where society imposes norms. Problem: mutual assent is not always present: form contracts, reliance on industry customs, etc. contracts should construed according to objective manifestations of parties’ agreement. but courts still consider subjective aspects

1. The Subjective Test – no meeting of the minds, no contract

a. Raffles v. Wichelhaus D refused shipment of cotton arriving on second “Peerless” ship. no meeting of minds on shipment (2 ships called “Peerless”) therefore no contract

b. Kabil Developments Corp. v. Mignot D did not provide helicopter services b/c intended to inspect proposed helicopter site. can provide mental impressions/states as evidence of subjective agreement

c. Peerless if one party knew there were two ships and not the other, contract voidable for misrepresentation

d. modified objective theory – contract exists if there is subjective mutual intent

2. The Objective Test - process of agreement implies two parties agreeing to the same thing. look at objective manifestation of intent

a. Lucy v. Zehmer D wrote out contract in jest. P wants sale of farmland for $50k. P warranted in believing transaction was serious

b. drunkenness invalidates contract if 1. induced by other party; 2. taken advantage of; or 3. deprived part of reason 
c. Skagit State Bank v. Rasmussen property mortgaged as collateral for two out of three parties’ loan. D did not read mortgage papers, terms were misrepresented to him. contract held valid

i. rule: not reading contract not grounds for voiding contract if 1. given opportunity to read document; 2. documents are plain and unambiguous; 3. signer’s ability to understand document; 4. no deceit, fraud, overreaching, unequal bargaining power

d. Oswald v. Allen P intended to purchase of all Swiss coins. D intended to sell non-rare coins. D wants to back out of deal. no contract, not satisfy SoF

e. Embree (more cases) employee says to employer: “contract expired. give me another contract or I leave”; employer “go back to work”. employer tried to give impression of valid contract. employee not leaving till job secured. contract validity depends on subjective thoughts of parties

3. Puzzling aspects of objective theory

a. St. Landry Loan Co. v. Avie illiterate D. P explained agreement. D thought payment was coming out of allotment checks. allotment checks stopped. no fraud or misrepresentation. Trial court: D misunderstood contract, thought he was “pass-through.” contract void. Appellate court: placing mark on contract shows understanding of document, therefore contract valid. misunderstanding is D’s fault

b. objective theory – all evidence is objective in nature. theory protects justified reliance of party who changes position based on agreement. “objective” is only valid when there is a set of standard norms among society. Seeks to protect interests w/ easily calculated market values

4. Cognition

a. puffery in advertising can be identified, but unconsciously treated same as facts, and changed later perceptions of product (bitter coffee). consumers also affected by assertions of attractive irrelevant features

b. Limitations in Cognition. rule: bargains normally enforceable. serve social and parties’ interests. problem: not everyone is rational actor all the time. “bounded rationality” – non-through search for alternatives. people unduly optimistic. representativeness – small population representative of general population. availability – focused on instances readily available. telescopic – unduly discount future costs. underestimation of risk.

c. Rationality and Emotion. emotions distorting perception of facts

Information and Disappointment

1) Fraud

1. elements (1) a misrepresentation (2) of fact (3) that is material to the transaction (4) which is made with an intent to deceive the other party (5) and which does in fact mislead that other person (6) and which results in an injury

2. Vokes v. Arthur Murray D sold P $31k in dance lessons using flattery D induced to buy additional hours while still having unused hours, and is bad dancer

i) rule: actionable misrepresentation must be of fact, not opinion. 

ii) exception: fiduciary duty, fraud, not arms length, no opportunity to become apprised of facts

iii) holding: invalid contract. D should have disclosed “whole truth” unless dealing at arms length

3. Intent to deceive – high barrier to recovery in fraud cases. now, rescission also possible for innocent misrepresentation and breach of warranty. fraud provides punitive damages against egregious cases

2) Misrepresentation w/o Fraud. 

1. Norton v. Poplos P sells commercial land to D. did not provide copy of restrictions, restrictions require approval of committee for uses covered within M-1 zoning regulations. 

i) rule: while a statement may be factually true, it is misrepresentation if it creates a false impression and actor failed to correct false impression

ii) holding: contract invalid, return parties to status quo. each side pays own attorney’s fees

2. Negligent misrepresentation - failed to exercise reasonable care or competence in acquiring or verifying the information that is conveyed. remedy: restitution of the plaintiff’s expenses including the purchase price

3. Johnson v. Healy P buys house from D built on unstable land and incurred damages. D promised house was good. damage caused by improper fill existing when D bought lot. but D had no notice of subsurface problems, nor was required to carry out tests. 

i) rule: innocent misrepresentation – rescission. misrepresentation (innocent or not) with express warranty – rescission or damages. 

ii) held: there was a breach. damages should be cost of repairs related to faulty foundation

4. Contract out of Misrepresentations. courts have varied responses to non-liability for misrepresentations

3) Warranties

1. def: a promise or affirmation, typically with respect to a good or a service

a. UCC – seller must satisfy express warranties. professional seller must satisfy implied warranties as well

i. Express: affirmation of fact or promise, description of goods, sample or model of good. seller’s commendation of good or affirmation of value not warranties

ii. Implied: pass w/o objection in trade, fair average quality w/i description, fit for ordinary uses, even kind & quality, adequately packaged and labeled, conform to any promises on label

b. Haase v. Starnes hair transplant guaranteed “hair for life” failed

i. rule: expert testimony not necessary for medical malpractice cases if facts lay w/i knowledge of jury. no need to prove negligence when COA is breach of express warranty

ii. dissent: medical services not ordinary goods. must be separate consideration for expression warranty of success

2. What must be disclosed?

a. Laidway v. Organ treaty signed which increased price of tobacco. Buyer said nothing when seller asked whether there is news increase price. rule: no need to disclose information equally accessible to both parties

b. Cavet Emptor “buyer beware” what exactly to beware of? seller must disclose known defects and existence of implied warranties of quality accompanying sale

i. background: real estate used for agriculture. easily discoverable qualities, both parties dealing at arms length

ii. even w/ non-professional buyers and sellers, goods can be inspected before transaction. useful for closure of deals

c. Theories of Disclosure

i. economic – parties can obtain information at different costs 

ii. relational – encourage development of trust and reliability 

iii. distributive – risk of loss distributed among buyer and seller, as each has ability to avoid certain risks and not others

d. Hill v. Jones D did not disclose past termite infestation, current physical damage, or maintenance treatment up to time of sale to either P or inspector (who reported no damage)

i. rule: contract release clause not cover misrepresentation (alleged water dam) 

ii. duty exists to disclose termite damage which seller knows, buyer doesn’t, and substantially affects value of property

e. Richey v. Patrick “as-is” contract negates nondisclosure if no duty to disclose (sediment in well water). contract allowed for inspections, which buyer never undertook. latent defect: must constantly replace water filters

f. rule: buyer not need to disclose value-enhancing info, eg. oil under farmland , violin expert finds extremely valuable violin and does not disclose value before buying. not liable

3. Good Faith

a. all contracts imply duty of good faith and fair dealing. duty on part of parties to be honest w/ one another. limits wide discretion in how or if a party will perform a contracted duty

b. Reid v. Key Bank of Southern MA D extended line of credit (LoC) to P, then revoked it. P was not in default and did not change position significantly. D repossessed P’s car and home. P separated w/ wife. P is black. contract allows D to accelerate payment if interests are threatened, but P never received full amount of LoC

i. holding: bank acted in bad faith

c. Carmichael v. Adirondack Bottled Gas Corp. P bought petroleum distributorship from D. husband dies, D exercises “key man” clause after wife refuses low offer.

d. Market Street Associates v. Frey P sells land to D, D leases land back to P, P has option to buy back land if negotiations for financing new construction fails. P seeks financing w/o mentioning option, was turned down, and seeks to exercise the option. 

i. good faith == acting in other party’s best interest. D turned down loan b/c <$7 mil. sharp dealing frowned upon b/c no value to society

e. duty to avoid certain exploitive behavior (duress, fraud)

f. Elements of Duty. 

i. appeal to conscience and insight of judge 

ii. social norms

iii. contract norms

g. Scope of Duty - standards of conduct in contract formation, with termination of at-will employment contracts, and limits on discretion in contractual performance

h. Gordley – Europeans PoV: have duty to negotiate for contracts in good faith. ie, need to correct misconceptions, keep commitments

i. At-Will Employment Fortune v. NCR salesman transferred after landing account, denied commission. 

i. holding: NCR terminated Fortune in bad faith

ii. rule: implied covenant of good faith and fair dealing present in ALL contracts

j. Oldham at-will contracts favor employers. seniority – good work and history should insure future employment. one of labor unions’ impact was to gain “for-cause termination” for members

k. Policy. employers area already controlled by industry reputation. employers need power to fire “bad apples”

4. Mutual Mistake

a. Beachcomber Coins, Inc. v. Boskett P examined and bought coin from D for $500, which turned out to be counterfeit. 

i. rule: if both parties are mistaken regarding a fact upon which the agreement is based, the agreement is voidable by either party if he has suffered a loss. not apply if facts are uncertain

ii. issue: how was risk allocated?

b. Lenawee County Board of Health v. Messerly P buys apartment from D. city condemns apartment and gets injunction against habitation until sewer system is fixed. property sold “as-is” w/ inspection opportunity

i. rule: rescission is indicated when the mistaken belief relates to a basic assumption of the parties upon which the contract is made, and which materially affects the agreed performances of the parties. rescission not available to if a party assumes the risk

ii. holding: “as-is” allocated risk to P. no rescission

c. Risk Allocation Analysis

i. who contracted for it

ii. if he judged his limited knowledge sufficient

iii. if the court decides it’s fair

iv. Factors: knowledge of each party, ability of parties to avoid risk

5. Unilateral Mistake

a. Donovan v. RRL Corp incorrect price printed for car. Offer voided. Negligence printing ad not preclude mistake rescission. not unreasonable reliance b/c 1. take ad @ face value 2. not impossible to offer car @ loss 3. no correction when arrive at lot

b. good faith mistakes can void contract if:

i. the defendant made a mistake regarding a basic assumption upon which the defendant made the contract

ii. the mistake has a material effect upon the agreed exchange of performances that is adverse to the defendant

iii. the defendant does not bear the risk of the mistake, and 

iv. the effect of the mistake is such that enforcement of the contract would be unconscionable

c. seller’s interest in not losing money must be balanced against buyer’s reliance on agreement. determining factor: who is better loss-avoider?

d. factors to consider in determining unreasonableness

i. ability to restore status quo

ii. good-faith attempt to restore buyer’s condition (not bait-and-switch)

iii. buyer’s behavior manifesting knowledge of incorrect price

6. Changed Circumstance

a. bottom line: not “can’t” do service, but “wouldn’t do service in normal commercial transaction absent some kind of explanation” 

b. Taylor v. Caldwell P rents music hall from D for concert. music hall is destroyed by fire, no fault of parties. both parties are excused from performance

i. rule: personal promises (marry, produce literature or painting) terminated upon death or inability (blinded)

ii. holding: no need to provide use of music hall when it is destroyed

c. if goods are fungible, promise is to provide goods. cannot void contract; if goods are identifiable, promise is to provide specified goods. can void contract

d. Canadian Industrial Alcohol Company, Ltd. v. Dunbar Molasses Company P contracted to buy molasses from D, but refinery reduced output

i. reasoning: D could contract w/ refinery for fixed supply instead of relying on spot market

ii. holding: D liable to P

e. UCC – not a breach if good faith compliance w/ gov’t regulations and 1) allocates remaining capacity reasonably and fairly; and 2) warn buyer of delay/non-delivery and remaining quota

f. increased costs. no defense of mistake (mistake must be in existence at time of contract) no defense of impracticability for losing money on deal. possible exception for “especially severe and unreasonable” loss

g. Krell v. Henry P rented room from D to watch King’s coronation. King was sick, and there was no coronation. room was rented for purpose of watching the coronation
i. holding: no need to pay balance of rent
h. Impracticality Test
i. was condition foundation of contract?

ii. was performance of contract prevented?
iii. was the event which prevented the performance of the contract of such a character that it cannot reasonably be said to have been in the contemplation of the parties at time of agreement?
Offer and Acceptance
1. Classical – an offer made by one side, and an acceptance of the offer by the other. termination may occur by 1. offeror before acceptance, 2. rejection or counter-offer by offeree, 3. lapse of time, 4. death or incapacity of either party, or 5. non-occurrence of conditions of acceptance made by offeror

2. Offer

a. offer of good w/ price, sales pitch is not an offer

b. Restatement: offer - manifestation of willingness to enter into a bargain, justifying other party’s belief that assent to bargain will conclude it
c. negotiations – addressed party knows person making statement does not intend to conclude a bargain w/o a further manifestation of assent

d. Lonergan v. Skolnick P argues no contract b/c acceptance was 1 week after offer, in an offer where time was of the essence. no contract.

i. ad in newspaper not offer. subsequent letter answered questions and warned that seller may sell to another buyer. buyer did not act quickly enough
e. Lefkowitz v. Great Minneapolis Surplus Store, Inc. newspaper ad for $1 fur coat and stole. D refused to sell to P b/c P was not a woman. held for P
i. rule: if ad is clear, definite, and explicit, and leaves nothing open for negotiation, it constitutes an offer
f. Dickinson v. Dodds contract for sale, waiting until Friday for purchaser to decide. property was sold to another buyer on Thurs. offer was not supported by consideration, not valid promise. before development of reliance
3. Acceptance 
a. Restatement – acceptance by promise: manifestation of assent to the terms made by the offeree in a manner invited or required by the offer

b. Normile v. Miller P makes offer. D makes counter-offer. P makes no response, D thought P rejected counter-offer. counter-offer rejects original offer. 

i. holding: no contract b/c no agreement on original offer from buyer. 

ii. rule: in order to have a valid option on an offer, there must be valid consideration and specific language granting option. cannot accept offer after it has been revoked.

c. responses to offers: accept, reject, counteroffer, inquiry
d. Restatement – acceptance of offer is effective when it leaves offeree’s possession. acceptance under option is effective when it reaches offeror’s possession. must be transmitted w/ ordinary care

e. silence indicates acceptance when reasonable in given context: 

i. takes benefit of service w/ opportunity to reject it knowing services were offered w/ expectation of compensation

ii. offeror indicates silence will mean acceptance, and offeree intends silence to mean acceptance

iii. previous dealings making it reasonable for offeree to notify offeror of refusal

iv. offeree acts inconsistent w/ offeror’s ownership of offered property

f. Hobbs v. Massasoit Whip P sends eel skins to D, D remains silent. skins are destroyed. past dealings between P and D, skins were fit for D’s business. contract accepted, D liable for damages

g. Morrison v. Thoelke P received verbal revocation of offer, then received paper acceptance. filed for title transfer w/ paper acceptance. no cancellation

i. mailbox rule deposited acceptance: mailing of acceptance of bilateral contract is binding if properly addressed and is sent through method authorized by offeror

ii. exception: most other legal communications become effective upon receipt, option acceptance, explicit terms of offer

iii. rationale: mailing is overt manifestation of acceptance. one party or the other must bear the risk. a clear cut rule will help businesses insure against uncertainty

iv. also applies to electronic transmissions: fax, telex

v. pro: allow offeree to act on binding acceptance when sent, offeror can insist on receipt rule in terms, makes earlier binding agreement which benefits both parties, default rule creates clarity in situations not considered by parties
vi. con: offeror is contractually bound w/o knowing it, wide availability of instant communication, many offerors are unaware of mailbox rule, courts should apply rules that parties would if they had though about problem (mailbox rule is counter-intuitive)

vii. any clear rule is good. parties can allocate risks

h. Mail Box Rule (Restate 2d §42, 63)

i. acceptance effective on dispatch

ii. revocation effective on receipt

iii. rejection effective on receipt

iv. authority in offeree, unless preempted by S laws or offer

i. Restate. if offeror asks for acceptance by performance, an option is created when offeree begins invited performance. offeror’s performance is conditioned on completion of offeree’s performance
j. Petterson v. Pattberg D promises to allow P to pay off whole mortgage if P paid specified monthly payment. P made specified payment, offered to pay off rest of mortgage. D refused, having sold mortgage to 3rd party. P had contracted to sell land free and clear of mortgage
i. rule: if offeror revokes before offeree accepts, no valid offer. held for D

k. Carlill v. Carbolic Smoke Ball Company pay 100 pounds to people contracting cold-related diseases after using product. argue P did not notify D of acceptance. 

i. not puffery: deposited 100 pounds to show sincerity. no need for P to notify D of acceptance of contract, b/c nature of advertisements. valid consideration. holding: valid contract

l. Leonard v. Pepsico, Inc. D test-marketed “Pepsi Points” system. P wants Harrier Jet offered in promotion for 7 mil P pts. Jet not in catalog or order form. P raised $700k for enough P pts. 

i. rule: obvious joke offers are not binding

ii. held: offer was not serious. becoming cool and attractive was mere puffery in ad. “pilot” in ad was obviously a non-pilot (unskilled, flippant about not taking bus), traveling to school in jet is fantasy, jet obviously military tool, $700k too good to be true for $23 mil jet

iii. counter argument: induces behavior changes, outrageous awards not rare in our society
m. Mutual Assent and Consideration 

i. Glover v. Jewish War Veterans D offered ad in paper for information on murder. P gave information to police re: criminals, but didn’t know of offer. standard contract: must provide information w/ knowledge and expectation of offer. held for D

ii. Cobaugh v. Klick-Lewis D offered car by 9th hole for hole in one. car was for charity, and not moved by next day. P played hole in one, not for charity. D refuses to deliver car. not gambling b/c involved skill. 

1. holding: offer accepted upon hole-in-one. unilateral mistake (unclear sign, failure to remove sign) on D’s part not allow D to void contract.

iii. Industrial America, Inc. v. Fulton Industries, Inc. P was broker for M&A. D looking for acquisition. broker cut out of deal and denied commission. ad stated “brokers fully protected”. bought company claims they found D independently. 

1. rule: where offeror requests an act, contract is sealed when act is performed

2. held: D’s offer was acceptance by performance, P performed. valid contract, held for P

iv. Leeds v. First Allied P offered to sell nursing home, but required financing through IRB. during closing, IRB not mentioned. P finds another buyer. 

1. held: no contract. knew IRB was a concern. agreement was not through
4. Alternatives
a. alternatives to formal offer and acceptance: options, firm offers, qualified acceptances, incomplete agreements (requires gap-filler terms)
b. Options and Irrevocable Offers

i. consideration in exchange for not revoking offer. adequacy of consideration only apply to underlying sale, not for the value of the option

ii. James Baird Co. v. Gimbel Bros., Inc. sub contractor could withdraw its bid after discovering a 50% error, even though the general contractor had relied on that bid in submitting its own bid for the prime contract that it was awarded. D attempted to withdraw offer b/f acceptance b/c offer was based on error. 

1. no binding offer. customary for prime contractor to bid shop after award of general contract
iii. Restatement. option created if invite acceptance by performance, and offeree performs. or in writing, signed by offeror, state consideration, proposes fair term exchange in reasonable time, or made irrevocable by statute, or may reasonably be expected to induce reliance may be enforced to extent necessary to prevent injustice
iv. Drennan v. Star Paving Company D refused to carry out paving work in accordance w/ agreement w/ P. P relied on D’s bid to make prime contract bid. no need for consideration if induces performance. D wanted P to rely on bid. mistakes only revocable if known to other party. held for P
1. 10% security deposit on bid, provide subcontractor’s name
2. Counter view: general contracts that “bid shop” or “bid chop” after being awarded prime contract
v. firm offer – offers made by merchant to buy or sell a good in writing which assures that it will be held open will be held irrevocable for reasonable amount of time
vi. option alternatives – right of first refusal, negative sale, drop dead money
c. Qualified Acceptance

i. Qualified Acceptance – use to be considered a counter-offer. modern view: battle of the forms

ii. Poel v. Brunswick-Balke-Collender D breached contract to purchase rubber from P. D not recognize authority of agent to enter into contract w/ P. proposal to modify agreement is a counteroffer. held: no contract. neither party ever made an acceptance that matched an offer made by the other party.

1. mirror image rule – must agree to identical contracts for contract to be valid

2. last shot rule – shipping or paying for goods indicates acceptance of most recent offer
iii. UCC 2-207 – written expression w/ additional terms is acceptance of last offer unless acceptance is conditional on new terms. rejects “last shot rule”. implements “first shot rule”

iv. Step-Saver Data v. WYSE Tech P was value-added retailer selling computer packages. D, a component manufacturers (whose component was suppose to be compatible w/ other planned components) refuse to assist. no discussion of warranties during sales, but box-top labels disclaims all warranties. P did not accept label as final expression

1. box-top label was definite offer

2. refund offer not sufficient for conditional acceptance (already invested time to obtain software)

3. P refused to sign agreements, and D proceeded w/ transactions

v. UCC 2-204. formation of agreement can take place in any manner to show agreement. moment of making not need to be definite. neglected terms not necessarily void contract: if parties intended contract and reasonably certain basis for giving remedy

vi. ProCD v. Zeidenberg P has database of phone numbers. P has software decompressing data (encryption function). data is expensive to compile and maintain. P price discriminated between private and commercial users. D bought CDs and makes information available over WWW. 

1. common for consumers to be bound by terms they don’t know @ time of purchase. 

2. held: using product -> acceptance of good, since there was opportunity to return product. 

3. policy of encouraging companies to offer software to consumers at low price
d. Incomplete Agreements

i. traditional: court would not enforce incomplete agreements. modern: enforceable in some circumstances
ii. Joseph Martin, Jr. Deli v. Schumacher contract for leasing for 5 years, fixed price. at end of lease, D wanted $900 and P wanted $541. "annual rentals to be agreed upon" not binding agreement to reach reasonable agreement
iii. Restate. 33. contract cannot be accepted unless terms are reasonably certain (provide basis for determining a breach and giving appropriate remedies)
iv. UCC 2-204. undefined terms in contract okay if parties intended contract and there is a reasonably certain basis for giving an appropriate remedy

v. PN Coal v. Wilmington Trust D promised to sell stock to P. D never signed contract pending approval by counsel. D receives higher offer. no summary judgment for either side. 

1. contracts w/ open terms valid if parties intended to make a contract and there is reasonable basis for granting of remedy
vi. UCC has broad provisions for gap-filler terms. price, units of delivery, place of delivery, time of delivery, time for payment, and address various other specifications that must be made prior to performance. uses “reasonableness” standard. turns contracts into tort
vii. alternative view: incomplete contracts is a binding agreement to negotiate in good faith

viii. Hoffman v. Red Owl Stores Inc. P induced to sell grocery store on promise of getting larger grocery store. D did not inquire as to makeup of P’s financing. D wanted father-in-law to give investment as gift. 

1. promissory estoppel – promise which reasonably induces change in promisee’s position, and enforcement of promise is only way to avoid injustice. 
2. remedy for changing P’s position to his detriment. therefore, no large award for selling off bakery machinery
Bargaining and Power

1. Form Contracts

a. benefits freedom of negotiation, scale, efficiency, lowers cost of doing business (subsequent contracts are the same), non discrimination, allows resale of contracts (resale of mortgages) costs not really agreements: form takers don’t read and understand, form giver in superior position and knows taker is in inferior position, unequal footing, unequal information, party at a disadvantage -> second guessing of contract. 
b. Cate v. Dover Co. P purchased three defective, irreparable lifts from D. hidden clause disclaims all implied warranty. 

i. held: written disclaimer of implied warranty must be conspicuous to reasonable person
ii. inconsistent promises within contract, but one in bold and one hidden among other terms

c. Powertel, Inc. v. Bexley no arbitration required. D attempted to add arbitration clause after filing of compliant. additional clause not conspicuous, is unconscionable, cannot be protect against existing disputes, not agreement to dismiss a pending lawsuit

i. unconscionable – procedurally: manner in which the contract was entered (bargaining power of parties. eg: adhesion contracts, “take it or leave it”, no meaningful choice, hidden modified paragraph) substantively: agreement itself (eg. requiring customer to give up other legal remedies – punitive damages, class action suits, statutory remedies (Unlawful and Deceptive Trade Practices Act for injunctive or declaratory relief)

d. Wallace v. National Bank of Commerce upholds D’s imposition of returned check fee against allegation of bad-faith. 

i. good faith - judge performance against the intent as manifested by a reasonable and fair construction of the language of the instrument

ii. reasonable expectation that fees would be imposed

iii. not contracts of adhesion b/c banks offered checking accounts w/o NSF fees, other banks offered lower fees. CoA enforceable if not oppressive or unconscionable
2. Duress and Undue Influence

a. historical – duress invalidates the consent given, so agreement is voided b/c no original mutual agreement. problem: people are not truly free anyway, and proper bargaining involves some pressure

b. Wolf v. Marlton Corp D took P’s down payment, and sold house to 3rd party. P failed to make 2nd payment b/c D never informed P house was “closed in”. P offered to make payment if D insisted, threatened to sell to undesirable 3rd party, and threatened to ruin D’s business

i. rule: if threatened, party can keep payment and terminate the contract

ii. rule: acts or threats cannot constitute duress unless they are wrongful, but acts may be wrongful even if not criminal or tortious. if threat made for outrageous purpose, critical standard is applied. some courts hold: wrongful if unlawful

iii. held: remanded to find on whether there was a threat

c. Austin Instruments v. Loral Corp P gives D first subcontract. D makes bids on second subcontract. P will only award lowest bid subcontracts to D. D threatens to terminate first subcontract. 

i. held: duress which is wrongful. judgment for plaintiff. 

ii. dissent: did not contact vendors not on “approved supplier” list

d. Odorizzi v. Bloomfield School District P arrested for homosexual activity, resigned from school at urgings and threats of D. Charges dropped, D refuses to reemploy P. 

i. held: no duress or menace. no fraud. but consent to resign obtained through use of undue influence. “persuasion which tends to be coercive in nature, persuasion which overcomes the will without convincing the judgment” high pressure on mental or physical weakness. no misrepresentation necessary. (1) discussion of the transaction at an unusual or inappropriate time, (2) consummation of the transaction in an unusual place, (3) insistent demand that the business be finished at once, (4) extreme emphasis on untoward consequences of delay, (5) the use of multiple persuaders by the dominant side against a single servient party, (6) absence of third-party advisers to the servient party, (7) statements that there is no time to consult financial advisers or attorneys

ii. held: finding of fact required as P alleged all elements of undue influence
e. UCC 2-209. exclusion of modification or rescission except in writing clause valid. no consideration necessary, but changes must be in good faith
f. Analogical Reasoning – putting entities in classes, and treating all members of a class the same. but since in law, all entities are unique, problem becomes treating “similar” entities. how similar do entities have to be? eg. dogs and men are living creatures. killing dog is not murder
3. Unconscionability
a. remedies available for unfair contracts: fraud, innocent/negligent misrepresentation, failure to disclose critical information, expectations, too young or lack mental capacity, can review CoA and terms buried in fine print
b. tradition: chancellor’s unwillingness to enforce contracts no reasonable man would accept. 20th century, need to show actual deceit or violation of traditional chancellor’s conscience
c. UCC – deals w/ prevention of oppression and unfair surprise, not form contracts
d. UCC 2-302. courts can refuse to enforce unconscionable contract, remainder of contract, or limit application of contract. parties are allowed opportunity to present evidence

e. Williams v. Walker-Thomas Furniture Comp. contract provision allowed D’s repossession of all purchased goods if P defaulted on any purchase. 

i. held: if contract unconscionable at time of formation, contract is unenforceable. remanded for consideration on unconscionability issue

ii. Unconscionability – absence of meaningful choice and terms unreasonably favorable to one party

f. Carboni v. Arrospide 200% interest on secured note is unconscionable

i. unconscionability – procedural: oppression (inequity in bargaining power leading to no meaningful choice for weaker party) or surprise (term hidden in contract) (no alternative sources of good)
ii. substantial: harsh allocation of risk or cost not justified by circumstances of formation (overly priced w/o justification
iii. economic analysis: loan was efficient
g. what mix of substantial and procedural unconscionability is necessary? majority holds: sliding, flexible scale
4. Modifications

a. one-sided modification of a contract. may be attempt to drive a harder bargain. may be legitimate change due to unforeseen circumstances (rocky foundation instead of sand)
b. Legal Duty Rule – exceeding legal obligation in one respect may reduce legal obligation in another. eg: paying 80% of debt 10 days early can satisfy entire debt if both parties agree

c. Levine v. Blumenthal P unable to pay rent increase and bailed w/o paying last month’s rent. D held rent steady “until business improved”

i. rule: “promise to do what the promisor is already legally bound to do is an unreal consideration”

ii. held for D. paying partial rent is not consideration for new contract. original contract holds.

d. Alaska Packers v. Domenico workmen on fishing trawler undertook a strike and demanded higher payment. D promises payment. P alleged fishing nets were damaged, and therefore reduced commission on salmon caught (but court found against them). D had no authority to modify contract. 

i. reasoning: takes an unjustifiable advantage of the necessities of the other party

ii. held for D. contract was not binding

e. Angel v. Murray P requested and received raise in price due to unexpected increase in dwelling units for trash-collection business

i. exception to legal duty rule when: encounters unanticipated difficulties and the other party, not influenced by coercion or duress, voluntarily agrees to pay additional compensation for work already required to be performed under the contract but not yet completed. where contract was premised on false assumptions which turn out to be false. requiring carrying out of original contract would incur a “substantial” loss

ii. held for defendant. contract was binding

f. Theories for avoiding legal duty rule:

1. increase in required performance

2. mutually rescind original contract and enter into modified contract

3. presence of unanticipated difficulties

4. court can enforce modified contract directly if not result of duress or extortion (UCC)

g. UCC – modifications be in writing. good faith modifications valid. 
h. Restate. modification binding if 1. fair given new circumstance. 2. justice requires enforcement to protect change in position
Statute of Frauds

1. historical – differentiate between mere talking and actual promises in important contracts (land contracts). covered: marriage, sale of land, more than 1 year to execution, sale of 10 pounds of goods. must be in writing

2. parol evidence rule sealed document defines agreement, not oral evidence. prevent gutting of SoF by testifying additional or different agreement

3. pro SoF – objective evidence of agreement, prevents accidental assent, clearly indicates to court an enforceable contract 
4. C.R. Klewin v. Flagship Properties oral contract for performance within indefinite duration. 1 year provision not serve any purpose well

a. rule: if no time if fixed, but performance may (no matter how unlikely) occur within 1 year, not covered by statute. contract is valid and will be enforced

5. Crabtree v. Elizabeth Arden Co. P given 2 year employment contract w/ guaranteed raises. D refuses to give raise. exist unsigned memo between P and D, and payroll memos. can present oral evidence connecting signed contracts and unsigned memos/clarifications

a. holding: contract is valid

6. other approach: w/o explicit reference to necessary documents, no valid contract

a. to satisfy SoF. must state w/ reasonable certainty of essential terms of contract

b. even if can combine documents, unsigned documents must be communicated to offeree

7. UCC 8-319: sale of securities, 9-203: interest in debtor’s property, 1-206: >$5k

8. UCC 2-201: >$500, must be signed contract specifying the agreement

a. exception: a. specially manufactured goods unsuitable for general sale, beyond quantity of goods admitted, w.r.t. goods already paid for

9. Allied Grape Growers v. Bronco Wine Company P and D have contract for grapes. oversupply of grapes. D downgraded grapes and paid less for them. D repudiates contract.

a. rule: detrimental reliance and estoppel can overcome SoF. payment for one shipment only obligates D to complete oral contract

b. rule: salvage selling must be commercially reasonable and in good faith

c. holding: there was valid contract, sale to affiliate as last resort reasonable. judgment against D affirmed

10. Cohn v. Fisher P puts down payment on D’s boat. promises to pay remainder by Sat. P unable to survey boat by Sat. no conditioning sale on survey -> valid contract. SoF requires 1. evidence contract for sale 2. must be signed 3. specify quantity

a. held: signed check proves an oral contract

b. reasoning: SoF to protect parties who didn’t make a contract, not parties who want to get out of oral contract

c. judgment for the plaintiff
11. Parol Evidence Rule (PER)

a. bars evidence prior to integrated agreement from altering agreement; allows evidence to clarify ambiguous terms, allows judges to exclude evidence as soon as it turns away

b. words have associated meanings as reflected by society and sub-societies. (more pluralistic society) different understandings of words causes misunderstandings in contracts (both judges, parties). potential solution: find what people would do given enough resources to define contract
c. Analyzing Parol Evidence Rule - considering extrinsic evidence regarding actual intent of parties as opposed to manifested intent in contract. 

i. con PER: protect parties from juries who ignore contracts and consider questionable oral testimony
d. Mitchell v. Lath D makes oral promise to remove icehouse. P purchases land in reliance. held for D
i. requirements for valid oral promise: (1) The agreement must be collateral; (2) it must not contradict express or implied provisions of the written contract; (3) it must be one that parties would not ordinarily be expected to embody in the writing
ii. integration: complete and final embodiment of all terms of an agreement. no other agreements, oral or otherwise

e. Masterson v. Sine contract states price to be “consideration paid” and depreciation. extrinsic evidence shows consideration was $50k and depreciation was difference between actual and deductible
i. principle: evidence of oral agreement should be excluded only when it will mislead the fact finder

ii. held for D. evidence showing option was personal to P should be allowed

f. Williston: “the contract must appear on its face to be incomplete in order to permit parol evidence of additional terms.”
g. Corbin: court should seek, and give effect, to the actual parties’ intention

h. SoF and Parol Evidence Rule: both exclude contradictory external evidence, but exception to explain ambiguous terms

i. PER: not force parties to put agreement in writing. easily allows evidence of oral agreements

ii. SoF: some terms MUST be written down

12. Ambiguity

a. Pac. Gas v. G.W. Thomas Co. D repaired P’s train. D agreed to indemnify P for possible damages. D damages train. words do not have fixed meaning. testimony on “possible damages” relevant. court must consider extrinsic evidence

b. Trident Center v. CT General Life Co parties both sophisticated business people w/ law firms. P wants out of contract b/c falling interest rates. contract prevents pre-payment before 12 years. 

i. CA rule: all contracts subject to parol evidence. no fixed contract ever. 

ii. traditional rule: extrinsic evidence is inadmissible to interpret, vary or add to the terms of an unambiguous integrated written instrument

c. Nanakuli petroleum products had volatile price; price protection – honoring previous commitment at quoted price as used in bids, in spite of market moves. contract explicitly did not provide for price protection

i. held for P. past uses of price protection implies PP despite contract

parol evidence is only tool of interpretation

fraud and mistake attacks formation of contract (unilateral mistake, unconscionable to enforce)

Conditions and Breach

1. Conditions

a. condition - an event, not certain to occur, which must occur, unless its non-occurrence is excused, before performance under a contract becomes due. eg: conditioning purchase of house on condition it passes a structural test

b. anticipatory repudiation - breach of contract that occurs before an obligation to perform actually arises

c. Express Conditions – explicitly identifies as being a condition. Terms such as If or, On The Condition That, or In The Event That, or Provided That, or Unless. These conditions are strictly enforced, even w/ severe results

d. Mitigating Doctrines that can be used to avoid unduly burdensome results. These include doctrines relating to Interpretation, Excuse, Waiver and Good Faith

e. Types of Conditions

i. condition precedent – event which must occur for obligation to arise. eg: fire insurance requires burning

ii. condition subsequent – event which discharges existing obligation. rent park for picnic if it does not rain

iii. express – states particular which operates as condition

iv. constructive – imposed conditions for policy reasons

v. implied condition – that party will perform

f. Strict Enforcement of conditions Inman v. Clyde Hall Drilling contract required P give written notice to D for any claim within time limit as condition precedent for recovery. P did not. 

i. held: provision not against public policy, valid. held for D. service of complaint not written notice described in contract
ii. fixed exposure, prevent stale claims

g. Personal Satisfaction Fursmidt v. Hotel Abbey Holding P laundry person worked for D, hotel. Contract said D would be sole judge of quality of service, and could terminate contract if service was poor
i. holding: performance involving fancy, taste, and sensibility. therefore, party’s discretion. reasoning: D had strict control over operation, as defined in contract
ii. rule: operative fitness, utility or marketability, only need to satisfy reasonable man; performance involving 'fancy, taste, sensibility, or judgment’: party’s discretion
h. UCC § 1-201(19): subjective definition of good faith, focusing on honesty in fact
i. UCC § 2-103(1)(b): objective definition of good faith, focusing on the observance of reasonable commercial standards and fair dealing
j. UCC § 2-326: ability of parties to agree to a sale on approval, which is similar to a sale conditioned on personal satisfaction
2. Avoidance of Forfeiture
a. Howard v. Federal Crop Ins. Corp. Interpretation P had crop insurance policy from D for crop failure. P suffered crop failure, but plowed over destroyed crop and planted cover crop (rye) before D’s inspection. D denied claim
i. policy against forfeiture, construe insurance policy against insurer, unclear promise or condition precedent -> promise, construe against condition precedent
ii. held: merely plowing under tobacco stalks not grounds for forfeiture (pest control, soil protection) clause was not condition, but was promise

b. JNA Realty Corp v. Cross Bay Chelsea, Inc excuse. option to renew lease was not timely sent. 

i. original lease assigned to D. D paid for value of option. D expended $15k on improvement.  P reminded D to pay taxes on land but not that lease was almost due. 

ii. “mere” inattention not grounds for forfeiture, in the face of costly improvements and loss of customer good will and where landlord would not be prejudiced.
c. Impossibility is normally a defense against failure to comply w/ condition. car goes into river and not recovered for years. failed to give life ins company timely notice of death
d. Clark v. West Waiver P writes book for D, was to abstain from use of alcohol for full payment. D did not object or give warning until payment time, actively represented to P that full payment would be forthcoming.
i. held: staying sober was not condition precedent (waived by D) b/c D’s representation of full payment.
ii. rule: conditions can be waived, and once waived cannot be retracted if it induced justifiable reliance
iii. distinguish from contract modification, which are product of mutual assent and not unilaterally retractable
e. Good Faith Restate 205 “Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement.”

f. Snepp v. US CIA agent signed contract requiring publication of material be subject to review. profits from unauthorized book belong to gov’t, even though no classified material was actually disclosed. must allow CIA prepublication review. 

i. cannot pursue punitive dam w/o revealing actual dam. therefore, confiscating profits reasonable punishment.
ii. rationale: abuse of trust, violation of contract, remove economic incentive to violate contract
g. note gov’t employers’ restriction on employee limited by 1st amendment
3. Constructive Conditions
a. def condition implied by court when one party’s performance is condition on another’s obligation to perform. may be what’s actually intended (implied conditions), consistency w/ public policy (implied-in-law). not always strictly construed. just substantial performance and not material breach

b. Jacob & Young v. Kent substantial performance D did not pay balance on house. no complaint of defective performance for 9 months while D lived in house. fulfilling obligation (wrong grade of pipe) would incur substantial expense on P. 

i. held for P. not necessary to replace pipe as new pipe is just as good. pipe clause was constructive condition. award difference in value to D

c. constructive condition only requires substantial performance

i. concurrent condition simultaneously perform (pay money for good)

ii. longer performance condition on obligation to render shorter performance
d. Sackett v. Spindler Material Breach P offered to buy stock from D. D made stock available, but P repeatedly failed to produce the funds. D sold stock to another buyer. material breach -> repudiation of contract. held for D. @ what point? 

e. material breach – uncured material failure to perform a contractual obligation. suspends or discharges obligations of the other party

f. total breach - gives the non-breaching party a right to damages that compensate for injury to all of that party’s remaining rights under the contract

g. partial breach - permits the non-breaching party to recover damages that compensate for injury to only a part of that party’s remaining rights under the contract.

i. issue: unclear when a material breach occurs. if non-breaching party rescinds contract too early, he can be held for breach

h. Britton v. Turner Restitution year labor contract. P left D’s employ before year was up. no evidence of damages. 

i. reasoning: don’t want to punish almost completion same as outright disregard of contract

ii. held: P should be paid reasonable value of his labor, not to exceed contract price, P liable for any damages caused by early departure
i. can have statutes against forfeiture, divide up large contracts into smaller ones (12 1-month contracts)
4. Perfect Tender Rule
a. UCC 2-601 buyer’s response if shipment not as promised 1. reject in whole 2. accept in whole 3. accept any commercial unit and reject the rest

b. Beck & Pauli Litho. Co. v. Colorado Milling & Elevator Co. P made stationary for D, which arrived late. proofs were approved by D. 

i. general rule: for marketable goods, contract clauses are condition precedent perfect tender
ii. for contracts of work or skill, delay will give rise to damages but not repudiation
c. UCC 2-508 seller may notify buyer of intent to cure rejection and comply w/ contract, if buyer unreasonably rejects seller may have additional time to replace

d. revocation
i. iff substantially impairs value of good, and

ii. defect cannot be cured, or

iii. induced to accept by promise to cure, or

iv. difficulty in discovering defect

e. Bartus v. Riccardi cure D ordered hearing aid. P provided new hearing aid w/o notification. D wants to rescind acceptance 

i. held: P made valid subsequent conforming tender, and contract is upheld
f. UCC 2-612 installment contracts contract which require goods to be delivered in separate lots and accepted separately. buyer may reject individual lots, seller may cure individual lots. if non-conformity “substantially impairs” value of whole contract, there is breach of whole. but contract is reinstated if accept non-conforming lot w/o informing of cancellation or brings action w.r.t. past lots or demands performance of future lots
g. Graulich Caterer Inc. v. Hans Holterbosch, Inc. P provides food platters. D rejected platters as bad quality. P attempted to cure. D rejected second batch. D created kitchen to serve food
i. rule: D had right to reject individual lots. can cancel contract if rejections substantially impair value of contract and cannot be cured
ii. judgment for D
5. Revocation of Acceptance
a. UCC 2-608. buyer may revoke acceptance of a lot or commercial unit if it was accepted on reasonable assumption it would be cured, or did not find or induced to accept non-conforming product
i. must occur within reasonable time, buyer must notify seller, == rejection of goods

b. Fortin v. Ox-Bow Marina, Inc. P closed on boat on D’s promise that boat will be ready, and threat of interest and storage fees. D failed to make required repairs, made faulty repairs to engine. P revoked purchase and demanded refund.

i. rule: can revoke acceptance if acceptance induced by seller’s promise of repair

ii. held for P b/c major defects, shake buyer’s confidence in product

iii. damages: sales price, interest on loan (when D knew P was borrowing money to buy boat)
6. Anticipatory Breach and the Right to Adequate Assurances
a. Types of Breaches: material breaches, substantial performance, total breach, partial breach. may be unclear which breach has occurred, and therefore which remedy is available
b. Anticipatory Repudiation – treat serious uncertainty as present breach
c. Adequate Assurance of Performance – identify when law will see a breach

d. Harrell v. Sea Colony anticipatory breach P puts down payment on condo. D sells condo to another party for more. 

i. agent of principal only has liability if identify of principal is not disclosed and unknown to third party

ii. P requests repudiation of contract due to personal financial conditions. D sells condo to another party and keeps P’s deposit. 

iii. holding: Sea Colony unilaterally attempted to convert Harrell's request for a mutual rescission of the contract to an anticipatory breach or repudiation on his part.

iv. P did not reply to letter requesting which attorney office to select (no breach)

v. held for P: either breach by D or mutual rescission

e. UCC 2-610 Anticipatory Repudiation

i. wait for commercially reasonable time

ii. resort to remedy for breach

iii. suspend performance

f. UCC 2-611 Retraction of Anticipatory Repudiation

i. can retract until party’s next performance is due, unless aggrieved party made repudiation final or other party relied on repudiation

ii. retraction must include any reasonable assurances

iii. retraction reinstates rights and obligations, with allowance for delay caused by repudiation

g. law customarily treats anticipatory repudiation as present breach -> can sue for breach even though duty has not yet come due

h. not apply to perfect tender rule, but substantial impairment governs rejection of goods after anticipatory repudiation

i. Reliance Cooperage v. Treat timing of breach D made commitment to produce staves for fixed price. input price raised past contract price. 

i. rule: buyer can refuse to accept a seller’s anticipatory refusal to deliver the commodities contracted for, and is not obligated to go upon open market to satisfy his contract himself. can wait for contract to expire, and charge breaching party the difference

ii. held: P can recover difference between market and contract price

j. UCC 2-609 Adequate Assurance
i. if insecurity regarding performance, party may demand written assurance and suspend performance until assurance are received

ii. acceptance of improper delivery or payment not prejudice ability to demand adequate assurance

iii. w/o assurance of due performance, contract can be considered repudiation after 30 days

k. Scott v. Crown Seller stopped shipping wheat to buyer and demands assurance, who had an outstanding compliant of payment. Buyer cancels contract. Seller sues for wheat shipped before cancellation. 

i. seller had reasonable grounds for insecurity: finding of fact

ii. demand for assurance must be prompt w.r.t. suspension of performance and written 

iii. exception for oral demand: clear understanding that if problem not resolved, suspension will result

1. oral statement of need to contact buyer to driver insufficient

iv. rule: demand for performance assurances cannot be used as a means of forcing a modification of the contract

v. held for buyer
Remedies

1. Basics: give expectation damages. loss in value (other party’s performance) due to breach, plus losses in value (wasted expenditure), minus saved expenditures

a. Historical: fairness doctrine (case-by-case, whatever jury felt was reasonable); expectation measure of damages

b. specific performance best remedy. preserves expectation, eliminates uncertainty in valuing contract, reduce expensive and inconsistent jury trials

i. exception if impractical

ii. arguments against: inertia, distinction between civil and equity remedies, administrative cost on court, encourage breach with it becomes economic to do so

iii. best applied to real estate market: illiquid market, presence of subjective values (difficult to calculate damages)
c. efficient breach if cost of performing is greater than expected breach damage, economically elect to breach. undermines public peace, undermines expected enforceability of promises. but encourages economical decisions

d. Calculating Damages. 2nd Restate

i. the loss in the value of the other party's performance caused failure or deficiency, plus

ii. any other loss, including incidental or consequential loss, caused by the breach, less
iii. any cost or other loss that he has avoided by not having to perform

e. UCC – principle to put aggrieved party into intended position. parties are free to shape remedies according to circumstances

i. seller’s remedies: withhold, stop delivery by any, resell and recover, recover damages for non-acceptance, or cancel. if sale proceeds insufficient to cover loss, can sue for difference between market price and contract price

ii. Buyer’s remedies: cancel, cover damages, recover damages. can sue for difference between market price and contract price

f. Neri v. Retail Marine Corp damages P puts down payment on boat, rescinds purchase. D had already ordered and about to take delivery of boat. D claims lost profits (should have sold 2 boats instead of 1) lost volume seller, attorney fees, storage, upkeep, and interest

i. held: costing seller one sale entitles seller to one profit

g. when seller has been damaged, he is entitled to an award of lost profits

i. alternative: what if buyer took title and sold to someone else? still hurt seller’s sales, but legal

h. Peevyhouse v. Garland Coal economic waste D failed to carry out remedial work after strip mining P’s land, as agreed. D argued to pay for diminished value of farm land. cost of performance >> cost of non performance (loss in land value)

i. held for D: where the contract provision breached was incidental to the main purpose, and where the economic benefit which would result to lessor by full performance of the work is grossly disproportionate to the cost of performance, the damages which lessor may recover are limited to the diminution in value resulting to the premises because of the non-performance

i. Freund v. Washington Square Press if proof is above fixed level, P awarded full damages. if proof below, get nothing. “all-or-nothing” classical approach. 

i. alternatives: baseline – recover damages which were > 50%, or

ii. incurred-costs, or

iii. minimum expected gains - expected costs, use probability to project future profits
j. Expectation-measured damages measures subjective value of contract to non-breaching party. what about inefficient choices? eg. planned fountain will decrease property value
2. Mitigation

a. traditional: attempt to mitigate may eliminate breaching party’s liability. now: must attempt to mitigate. failure not subject party to liability

b. Restatement (2d) § 350(1) (“damages are not recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation”). UCC § 1-106 official comment 1. (“damages must be minimized”)
c. Rockingham County v. Luten Bridge P has duty to not increase damage after breach w/o loss to himself. cannot pile up damages after notice. cannot build bridge after D rescinded contract. held to D.
i. reasoning: duty w/o cost. mitigating party is not worse off. preserve good faith
d. Mitigation and Expectation. mitigation of incurred expenses does not affect expected profit for the non-breaching party

e. Parker v. Twentieth Century-Fox Film Corp. mitigation D signed P for acting contract for $750k. D decided not to produce movie and terminated contract. D offered similar acting contract for another movie. P did not accept before offer expired. 

i. rule: employers has to pay difference between contract wage and other employment. must show other employment is comparable
ii. no need to accept inferior alternative offer (mitigate damages) 
iii. con mitigation: need to protect actress’ reliance on offer. opportunity cost in accepting this offer
3. Consequential Damages

a. Hadley v. Baxendale P sends crank shaft through D. D’s negligence caused delay in P obtaining new shaft. P sues for lost business. 

i. rule: total damages = loss + expected profits (arising naturally from breach or been considered by both parties)

ii. held: special circumstances not communicated to D. not liable for lost profits

b. UCC – consequential damages include those seller reasonably knew at time of contracting, and injuries caused by breach of warranty. 

i. also applies to sellers, but rare to have seller suffer consequential damages from buyer’s breach.

c. Valentine v. General American Credit subjective harms mental distress caused from job insecurity. 

i. rule: mental distress damages not recoverable. courts do not provide recovery for all classes. job loss != loss of marriage or child

ii. held: dismissed

d. other jurisdictions allow damages for natural and probable emotional and mental distress. but majority only allow E&M from physical injury or contract where E&M damage particularly likely to result

i. still allow tort recovery under IIMD, TIC
4. Punitive and Nominal Damages 
a. Punitive and Nominative Damages. prohibition against punitive damages in contracts, except common carriers, innkeepers, insurance companies and other quasi-public businesses, in breaches w/ contract w/ public.

b. White v. Benkowski Neighbors' breach of contract to furnish plaintiffs' home with water did not warrant award of punitive damages

i. compensatory damage can be for small injury. water being cut off for short period of time

ii. punitive damage cannot be assessed for breach of contract
5. Liquidated Damages
a. pre-agreement on damages in case of breach. save court time and better capture individual’s value of breach
b. Historical. was used, but later declined when courts refused to enforce highly disproportionate damages for breaches

c. City of Rye v. Public Service Mutual Insurance Company denied SJ for P’s penalty of $100k for completion of 6 buildings

i. PD valid if damage difficult to ascertain and PD reasonable measure of harm
ii. held: negligible harm to city, penalty provision is invalid. no relation between damages and harm

d. 1st Restatement. LD only valid if reasonable forecast of damages @ time of formation of contract. 

e. 2nd Restatement, UCC. LD enforceable if reasonable in light of the actual loss caused by the breach

f. Wasserman’s Inc. and Jo-Ro, Inc. v. Township of Middletown lease for property, w/ LD. affirm liability, remand for damages. gross receipts not good indicator for damages suffered. 

i. reason against LD: opportunity for oppression and extortion

ii. LD - sum a party to a contract agrees to pay if he breaks some promise, estimated in advance the actual damages that will probably ensue from the breach, is legally recoverable as agreed damages if the breach occurs.   

iii. Penalty - sum a party agrees to pay in the event of a breach, but which is fixed, not as a pre-estimate of probable actual damages, but as a punishment, the threat of which is designed to prevent the breach.
iv. benefits: parties can control risk, economically efficient remedy, encourage freedom of contract
v. cons: public law defines remedies, unfair bargaining
g. cannot have hyper enforcement under contract law
h. UCC – uphold LD if sum that is reasonable either from the perspective of the time of formation or in light of the actual injury. unreasonably large LD is penalty, and prohibited
6. Reliance Damages and Equitable Remedies

a. Chicago Coliseum Club v. Dempsey P sold boxing equipment. D was famous boxer. P agreed to set up and pay for boxing match for D. D refuse to submit to insurance exam (for P’s benefit) and refused to carry out contract. 

i. expected profit too speculative. 

ii. expenses insufficient b/c some were incurred before agreement was made

iii. expenses incurred in attempting to force P into compliance not collectable under law. no agreement for attorneys’ fees

iv. expenses of agent after agreement was signed were to be compensated out of admissions
v. recoverable damages are those incurred by P between signing and breach of agreement

b. Anglia Television Ltd. v. Reed P arranged to make a film. D was lead actor, agreed to perform. D repudiated b/c was booked on another performance. 

i. P claims expenditures as damages. 

ii. overruled rule of no collecting expenses before agreement. can claim either expenses before agreement (must be reasonable and foreseeable), or lost profits. but not both.
c. Albre Marble and Tile v. John Bowen Co. P supply labor for D’s contract. D misrepresented bid to make it appear lowest. damages == amount paid by P in response to D’s demand for samples, tests, etc. expenses prior to contract are not considered

d. Osteen v. Johnson D agreed to promote P’s daughter as signer. D mistakenly included co-singer on advertisements

i. rule: must be substantial breach to collect damages. 

ii. held: failure to press and mail out second record was substantial breach. damages to be fee paid minus value of services already performed
e. Equitable Remedies granted to prevent unjust results at courts of common law. common law more concerned w/ following procedure, avoid mischief to many by unstable laws. equity courts evolved to follow laws more closely, common law courts evolved to give consideration to justice. equity great influence in land sales, b/c of associated political power shifts
f. Sale of Real Property. allow specific performance b/c difficulty in determining damages (speculative value, subjective worth), unique goods, clog on resaleability

g. Van Wagner Advertising Corp v. S & M Enterprise D leased billboard space to P. contract allowed termination if associated building was sold. 

i. issue: does clause allow new owner or D to cancel lease? 

ii. rule: order specific performance if great uncertainty or great cost in valuing breach

iii. held: value of billboard could reasonably be fixed. no specific performance, damages for duration of lease.

h. ABC v. Wolf D breached broadcasting contract w/ P. good faith negotiation clause, exclusive negotiation clause, right of first refusal clause. D negotiated, agreed, and signed option for CBS employment offer before end of contract w/ P. 

i. held: no specific performance. no good faith. no violation of first refusal (only apply to offers after expiration of existing contract) allow damages for breach of good faith

ii. rationale against specific performance: difficulty in supervision, 13th amend against involuntary servitude, 

iii. exceptions: can prevent rendering of services to others during existing contract, and can prevent if employee agreed to NCA
