First Amendment: “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the government for a redress of grievances.”

1. Framer’s original intent: prohibit licensing of publication and forbid punishment for seditious libel.

2. Purposes:

a. Self-governance:  political speech

i. Informed selections in elections

ii. Check on govt’s abuse of power

b. Discovering truth: “marketplace of ideas”

i. Truth most likely to emerge from clash of ideas

ii. Critiques:

1. Truth may not always trump falsehood

2. Even though truth may prevail, harms may occur in interim (genocide)

3. Govt determination of truth and censorship of falsehood is worse.

c. Advancing autonomy: to voluntarily engage is speech act is to engage in self-definition, expression, fulfillment (intrinsically important, for human spirit, to define self)

d. Promoting tolerance

EVALUATING GOVT RESTRICTIONS OF SPEECH:

3. CONTENT-BASED [message, ideas, subject-matter, content] restrictions are presumptively invalid

a. Apply SS(govt must show restriction is necessary to ahieve compelling govt purpose and is narrowly drawn.

4. CONTENT-NEUTRAL: where regulation applies to all speech regardless of message

a. Apply intermediate scrutiny(
i. Regulation must serve significant govt interest [unrelated to suppression of free speech]

ii. Is narrowly tailored to achieve that objective [doesn’t burden subst more speech than necessary to further those interests] 

iii. Reg must leave open adequate alternative channels for communication.

b. Turner: fed law req cable cos. to carry local broadcast stations was neutral b/c reqd to include all stations whatever their programming. Must-carry was designed to serve 3 interests: 1) preserve benefits of free local broadcast TV, 2) promote widespread dissemination of info from multiplicity of sources and 3) promote fair competition in market for TV programming.

c. Must be both viewpoint and subject neutral:

i. Viewpoint: govt cannot regulate speech based on ideology of the message

1. Boos v. Berry: ct declared unC an ordinance prohibiting display of signs critical of foreign govt w/n 500 feet of embassy b/c it drew distinction on speech based on viewpoint expressed. Preserving dignity of diplomats is compelling but not narrowly tailored

ii. Subject: govt cannot regulate based on topic of speech 

1. Carey v. Brown: ordinance prohibiting picketing unless it was labor picketing was unC

d. Neutral even if law draws distinction based on content IF it is motivated by permissible content-neutral desire to avoid undesirable secondary effects, as long as justification is unrelated to the desire to suppress speech

i. Renton: zoning ordinance that prohibited adult movie theatres from locating w/n 1000 feet of any residential zone was content-based on its terms, but since it was motivated by desire to control secondary effects of adult movie theaters, not to restrict speech, it was deemed neutral(test is not the law’s terms but its justifications. So far, court has not followed Renton but distinguished it]

e. Rationale: Fear that govt will target particular message and suppress unpopular ideas, distort marketplace of ideas.

f. A facially neutral law may be argued to be content-based b/c of its purpose and/or effects.
5. VAGUENESS: when a reas person cannot tell what speech is prohibited and what is permitted (violates due process, risks selective prosecution, isn’t fair to punish person w/o clear notice, threat of sanctions may chill constitutionally protected speech).

a. Allows facial challenges to laws even by those whose speech otherwise would be unprotected by the First.

6. OVERBREADTH: when it regulates substantially more speech than the Constitution allows to be regulated and a person to whom the law constitutionally can be applied can argue that it would be unC as applied to others  

a. Law must be substantially overbroad(restricts significantly more speech than the C allows to be controlled, a subst amt of c’ly protected speech.

i. Mere fact that one can conceive of some impermissible applications of a statute is not suff to render it susceptible to an overbreadth challenge. There must be realistic danger that statute itself will significantly compromise recognized F protections of parties not before the Court [Taxpayers for Vincent] by showing significant # of situations where law could be applied to prohibit C’ly protected speech.

ii. Broadrick v. OK: law that prohibited political activities by govt employees was not subst overbroad on its face, but particular applications of law could be declared unC in future applications. However, these weren’t numerous enough compared with body of permissible application.

iii. NY v. Ferber: ct upheld state law prohibiting child porn, despite potential application to protected material b/c applications would not amount to more than a tiny fraction of the materials w/n the statute’s reach. Could be dealt w/ on case-by-case basis rather than declaring entire law unC.

b. Standing: Person to whom the law C’ly may be applied can argue that it would unC as applied to others

i. Strong medicine b /c it involves facial invalidation of law and permits individuals standing to raise claims of others not b/4 the Court.

ii. Rationale: “F needs breathing space”, overbroad laws will chill significant c’ly protected speech, prone to selective enforcement [but doesn’t apply to commercial speech b/c incentive to advertise is suff strong]

iii. Narrowing construction: B/c overbreadth doctrine is strong medicine, Ct will avoid invalidating laws by allowing them to construe statutes narrowly and thus avoid overbreadth.

1. Osborne v. OH:  law which prohibited private possession of child porn, and by its terms outlawed possession of nude photos, was C’l b/c Ct adopted narrowing construction of law to apply only to nude photos that constituted lewd exhibition 

2. Gooding v. Wilson: law that made it crime for someone to use language tending to cause breach of peace was absent of narrowing constructions so law was declared unC. 

c. Relationship b/w Vague and Overbroad: 

i. Bd of Airport Comm of LA v. Jews for Jesus: ord prohibiting any person to engage in F activities w/n LAX was declared unC on overbreadth grounds b/c it prohibited all protected expressions, but not vague, b/c law was clear in prohibiting all forms of F.

ii. If ordinance was rewritten to prohibit all speech not protected by F, it would not be overbroad but would be vague.

iii. Coates v. Cincinnati: ord that made it crime for 3 or more persons to assemble on sidewalk and annoy persons passing by was unC vague b/c subjects exercise of right of assembly to unascertainable std, and unC overbroad b/c authorizes punishment of C’ly protected conduct.

PRIOR RESTRAINTS: an administrative system, licensing system, or judicial order that forbids certain communications when issued in advance of a time that such communications are to occur.

d. Presumptively invalid

e. Alexander v. US: ct held that destruction of all books, mags from person convicted of obscenity law violation was not prior restraint b/c forfeiture doesn’t post any prior restraints on petitioner’s ability to engage in any expressive activities.  

f. Policy: 

i. System of prior restraint is more inhibiting than system of subsequent punishment, though both prevent speech. 

ii. Shuts off communication b/4 it takes place, 

iii. Allows less opportunity for public appraisal,

iv. Dynamics of system drive toward excess.  

v. Free society prefers to punish few who abuse rights of speech after they break the law than to throttle them and all others beforehand.

7. COLLATERAL BAR RULE: provides that a court order must be obeyed until it is set aside, and that persons subject to the order who disobey it may not defend against the ensuing charge of criminal contempt on ground that order was erroneous or even unC. The Court wants to respect judicial process and compliance w/ its orders. 

a. CBR only applies when:

i. The injunction was “transparently invalid or had only frivolous pretense to validity  

ii. There is criteria to limit administrative discretion  
1. When permit reqmt is not facially invalid, and claim is just that he’d been wrongfully denied permit, he must get judicial relief b/4 speaking or lose the right to object to unC of scheme as applied to him.

iii. Court orders are procedurally proper [Carroll v. Pres and Comm. of Princess Anne: ct refused to apply CBR when indivs violated ct order, where no notice was given to those affected, and no attempt was made to communicate w/ them. Ct order must be set aside b/c of basic infirmity in procedure by which it was obtained]

8. COURT ORDERS as prior restraints

a. Near v. Minnesota: ct held ct orders preventing speech constitute prior restraint, and such injunctions would be allowed only in exceptional cases like:

i. preventing obstruction to its recruiting service or 

ii. publication of sailing dates of transports, or 

iii. number and location of troops. 

b. Injunction that enjoined Press from publishing any publication containing malicious, defamatory matter was unC b/c of historical absence of attempts to impose prior restraints upon publications.

c. NATIONAL SECURITY 

i. Press has almost absolute immunity from prepublication restraints
1. NYT v. US: (Pentagon Papers case): court order stopping publication violated F. Case is strong pronouncement against prior restraints, even in name of nat’l security, unless there is proof of compelling need for injunction  

a. Black/Douglas: condemned prior restraints in absolutist fashion, flagrant violation of F.

b. Brennan: argued for use of SS for prior restraints. Only case where F ban on prior restraint may be overridden is when nation is at war. 

c. White/Marshall: emphasized absence of statutory auth for cts to impose such an injunction. 

d. Stewart: Pres had power to seek an injunction to protect nat’l security, but executive failed to justify need for prior restraint in this case. Disclosure will not surely result in direct, immediate, irreparable damage to nation. There must be virtual certainty of grave danger to the country.

e. Dissents: urged injunction until there could be more through review of material. 

ii. Broadest holding approving prior restraints for na’tl security absent evidence that contents of books were damaging to security: 

1. Snepp v. US: ct held that govt could insist that former CIA agent turn his book over for prepublication review. There was voluntary agreement authorizing the prior restraint, and perception of special need for govt oversight of writings of former CIA agents.    

d. FAIR TRIALS

i. Nebraska Press Assoc. v. Stuart: Gag orders on press will almost always be unC’l except in the rarest of circs. Ct hasn’t approve prior restraint in this context since this case.

1. Burger: right to fair trial and free press are both fund, and one can’t be achieved at other’s expense. There was very strong presumption against ct order preventing pretrial publicity as way to protect fair trial b/c barriers to prior restraint must remain high.

2. 3 reqmts to justify gag order on press: [effectively a ban]

a. Showing that extensive publicity w/o prior restraint will jeopardize ability to select a fair and impartial jury.

b. Must determine that measures short of order restraining all publication would not have insured the D’ a fair trial 

i. change venue, 

ii. postpone trial, 

iii. searching questioning of prospective jurors, 

iv. clear instructions to jury, 

v. sequestration of jurors 

c. Must determine that a prior restraint would be a workable and effective method of securing a fair trial. 

e. GAG ORDERS ON ATTYs and TRIAL PARTICIPANTS

i. Ct has never addressed though such restrictions are increasingly common. Law in this area is in significant disarray. 

ii. Restricting speech of trial participants seems less restrictive than an injunction on the press, but should have to overcome the same strong presumption as other prior restraints. 

iii. State may prevent atty from making any statement that would have subst likelihood of materially prejudicing a proceeding.

f. OBSCENITY:

i. It is permissible to issue injunctions to prevent exhibition of obscene materials as long as only C’ly unprotected materials are enjoined and there are procedural safeguards. (Paris Adult Theatre I v. Slaton)  

ii. Govt can only stop showing of particular obscene material, cannot attempt to close down establishment b/c it has been habitually used for commercial exhibition of obscene material. 

iii. But it can close it down if business is used for prostitution, even if it also sells material protected by F [Arcara v. Cloud Books]

9. LICENSING as prior restraint: where govt reqs license or permit in order for speech to occur

a. 3 reqmts must be met for licensing scheme to be valid:

i. Must be important reason for licensing [content neutral?]

1. Cox v. NH: ord that reqd that those wishing to hold a parade or demo obtain permit and that allowed permit to be denied only if area already was in use by another group was upheld b/c city had important reason for licensing: to receive notice of demo to afford opp for proper policing.  

ii. Must be clear stds leaving almost no discretion to licensing authority 

1. City of Lakewood: ord that reqd permit for placing newspaper vending machine on public property gave complete discretion to mayor in issuing was unC prior restraint [w/o clearly delineated stds, it is too easy for licensing officials to invent some reason for denying, and too hard for cts to review administrative discretion]

iii. Must be procedural safeguards: 

1. Any system of prior restraint must have:

a. prompt decision made by govt as to whether speech will be allowed (whether it is unprotected)

b. full/fair hearing b/4 speech is prevented, and

c. prompt/final judicial determination of validity of any preclusion of speech. (Freedman v. Maryland)
WHAT IS INFRINGEMENT OF SPEECH?

Laws that burden speech

10. CIVIL LIABILITY: civil liability for speech is interference w/ speech and warrants SS. Potential civil liability can deter speech.

a. NYT: Ct held state defamation law was limited by F. What state may not C’ly bring about via criminal statute, it may be not via civil law of libel since damage awards under such rule is inhibiting as criminal prosecution. Thus, liability of torts must be consistent with F.

11. PROHIBITIONS ON COMPENSATION: eliminating financial incentive deters speech.

a. Simon & Schuster: state law that prevented criminals from profiting from selling his story (and gave profits to victims of crime) was unC though it did not prohibit any speech, b/c stat is presumptively inconsistent w/ F if it imposes financial burden on speakers b/c of content of their speech. 

i. Was content-based b/c it singled out income derived from expressive activity, directed at works w/ specified content. 

ii. Ct applied SS, and thus while compensating crime victims is compelling interest, state could do it via means less restrictive of speech.

b. US v. Nat’l Treasury Employees Union:  fed law that prevented govt Ees from receiving monetary honoraria for off-the-job speeches, even if unrelated to work, was UnC b/c imposes significant burden on expressive activity.

c. NEA v. Finley: law that reqs chairperson of NEA to ensure that “artistic merit are criteria by which applications are judged, taking into consideration stds of decency and respect for diversity of America” was facially valid b/c it doesn’t violate vagueness principles. Ct said any content-based considerations that may be taken into account in grantmaking process is consequence of nature of arts funding. NEA has limited resources and absolute neutrality is impossible.

12. COMPELLED SPEECH: there is a right to be silent, refrain from speaking. 

a. West VA State Bd of Educ v. Barnette: state law requiring children to salute the flag was unC b/c compulsory flag salute reqs affirmation of a believe and an attitude of mind. Symbolism is primitive but effective way of communicating ideas.  

b. Wooley v. Maynard: indiv could not be punished for blocking out NH state motto on license plate b/c right to speak and refrain are complementary components of indiv freedom of mind.

c. Right to speak anonymously: right not to speak includes right not to disclose one’s identity while speaking.

i. Talley v. CA: ban on anonymous handbills was unC b/c persecuted grps have been able to criticize oppressive practices either anonymously or not at all.

ii. McIntyre v. Ohio Elections Comm.: law prohibiting dist of anonymous campaign literature was unC, b/c anonymity provides way for speaker to ensure that readers will not prejudge message b/c they might not like speaker. Anonymous pamphleteering is not fraudulent practice but honorable tradition of advocacy and of dissent.

iii. Buckley v. American Con’l Law Foundation: Ct said since ID badge reqmt compels identification at precise moment when interest in anonymity is greatest, reqmt doesn’t qualify for inclusion among more “limited selection process identification reqmts” in Mcintyre. It discourages participation w/o suff cause and also, the added benefit of revealing names is unapparent.

13. COMPELLED USE OF PRIVATE PROPERTY FOR SPEECH PURPOSES: 

a. Miami Herald Publishing Co v. Tornillo: state law that reqd newspapers to provide space to political candidates who’d been attacked in print was invalidated b/c freedom of press gave newspaper right to decide what was included/excluded.

b. Pacific GE v. Public Utilities Comm of CA: utility comm. regulation that reqd private utility co to include in its billing envelopes materials prepared by a public interest grp was declared unC, b/c compelled access violated F, and penalizes expression of particular points of view and forces speakers to alter their speech to conform to agenda they did not set.

c. Pruneyard Shopping:  rule that created right of access to shopping cts for speech purpose did not violate F b /c not limited to personal use of applicants, is open to public to come and go as they please so owner will not be identified with views expressed by petitioners. 

i. Critique; if there is right of private property owners to avoid compelled use of their property, right to do this shouldn’t depend on content of their views relative to demonstrators. 

14. FORCED ASSOCIATION: forcing associational activities;

a. Ct recognized need for compulsory dues in certain contexts, but also recognizes that it violates F to force person to contribute money for cause w/ which he disagrees so attempts to distinguish b/w activities that related directly to purpose of grp, and activities which are ideological in nature.   

b. Abood: state law requiring that all local govt Ees pay a union service charge ->forcing nonmembers of union to pay for union’s collective bargaining conduct was not violation of F but forcing them to pay for ideological causes w/ which they disagreed was violation. Is unC to use mandatory service charge to contribute to political candidates and to express political views unrelated to duties as exclusive bargaining reps.

c. Hurley v. Irish Amer GLB Grp of Boston: Council which org parade refused to allow this gay grp. Sued based on state public accommodation law prohibiting discrimination by business establishments based on sex orientation. Ct said organizing parade is inherently expressive activity and violated F to force organizers to include message they find inimical. 

i. Use of state’s power to require one to alter expressive content of their parade violates F right to autonomy to choose content of his own message.

15. UNCONSTITUTIONAL CONDITIONS: govt cannot condition a benefit on reqmt that person forego constitutional right. Govt may not deny benefit to person b/c he exercises c’l right either. What govt cannot do directly, it cannot do indirectly.  

a. Very inconsistent application: if ct wishes to strike down condition, it says it is unc’l condition. If it wishes to uphold condition, it declares govt is making permissible choice to subsidize some activities and not others. 

b. Speiser v. Randall: state law that provided that indiv had to sign declaration disavowing a belief in overthrowing the US govt by force  in order to receive veterans’ property tax exemption was invalidated b/c to deny exemption to claimants who engage in certain forms of speech is in effect to penalize them for this speech and coerce to refrain from speech.

c. FCC v. League of Women Voters of CA: fed statute that prohibited any noncommercial educational broadcasting station which received grant from engaging in editorializing was declared UnC b/c govt couldn’t condition funds on reqmt that stations relinquish their right to editorialize

d. Regan v. Taxation w/o Representation of Wash: fed tax law that conditioned tax exempt status on reqmt that org not participate in lobbying was upheld b/c Congress hasn’t infringed F, has just chosen not to pay for TWR’s lobbying. [but govt was conditioning tax benefit on reqmt that recipient forego engaging in F speech, so was penalizing those who exercised their rights]

e. When govt funds a 3rd party to speak about a govt program, govt has power to put particular topics off-limits:

i. Rust v. Sullivan: regulation prohibiting recipients of fed funds for family planning services from referring pregnant women or abortion providers was upheld saying govt could decide what activity to subsidize. Has not discriminated on basis of viewpoint, has just merely chosen to fund one activity to exclusion of another. 

1. Critique: The regulation was content-based in that it denied funds only if content of speech was abortion counseling, rule was motivated by intent to prevent speech.

f. Rosenberger v. Rector of UVA: in refusing to provide funds to Christian student grp that published religious publication, state violated F. 

i. Distinguished from Rust:
1. In Rust, govt used private speakers to transmit specific info pertaining to its own programs. When govt disburses public funds to private entities to convey govt’l message, it may take legit and appropriate steps to ensure that its message is neither garbled by grantee.

2. Here, the univ is not itself speaking or subsidizing transmittal of a message but is expending funds to encourage private speech (diversity of viewpoints on campus).

g. Legal Services Corp v. Velazquez: provision in fed statute that prevented recipients of federal funding from challenging the validity of welfare laws was held unC. 

i. Distinguished from Rust:

1. Here, advice from atty to client and advocacy by atty to courts is not classified as govt’l speech, and LSC program was designed to facilitate private speech, not promote govt’l message. 

2. In Rust, patient could receive counseling funded by Govt and could later consult indep org to receive abortion counseling

3. Here though, clients who seek LSC representation must forfeit govt-funded advice if they seek to challenge welfare law

4. Restricting LSC attys in advising their clients distorts legal system by altering traditional role of attys and also permits Congress to insulate govt’s interpretation of Constitution from judicial challenge.

16. GOVERNMENT PRESSURES:  

a. Cts must evaluate the degree of pressure against speech. If pressure is more than minimal, Bantam and Lamont suggest F scrutiny is reqd.

b. Bantam Books v. Sullivan: it was unC for Comm to identify objectionable books b/c they were unsuitable for children and to write to sellers urging them to stop selling those books and also inform recipient that they would be recommended for obscenity prosecution. Ct found such pressure constituted unC’l prior restraint of speech even though no books were banned or no prosecutions were undertaken.

c. Lamont v. Postmaster General: fed statute which instructed postal service to identify communist political propaganda and deliver it to those who requested it created pressure against receiving such material, had deterrent effect.

d. Meese v. Keene: ct held govt could label some Canadian films as political propaganda on the film w/o violating F. Created pressure against showing those movies but was not found to be violation of F b/c statute neither prohibits nor censors dissemination of such materials, and allowed disseminators to evaluate the import of propaganda. Distinguishing Lamont which involved physical detention of mail.

UNPROTECTED AND LESS PROTECTED SPEECH  

Ct said right of free speech is not absolute at all times, under all circs, and are certain well-defined, narrowly limited classes of speech which can be stifled such as lewd, obscene, profane, libelous, and insulting, fighting words, those which by their very utterance inflict injury or tend to incite an immediate breach of the peace.  (such utterances are not part of exposition of ideas, are of slight social value as a step to truth than any benefit that may be derived from them is clearly outweighed by social interest in order/morality (Chaplinksy)

17. INCITEMENT [4 approaches to determining whether advocacy of subversive action or illegality constitutes unprotected incitement] (incitement to riot, overthrow of govt)

a. Strong presumption in favor of protecting speech justifies guarding advocacy of illegality unless there is subst likelihood of imminent harm

b. Clear and present danger test: 

i. Espionage Act of 1917: made it crime when nation at war for anyone to willfully make or convey false reports with intent to interfere w/ military success or promote success of its enemies;.
ii. Sedition Act of 1918: prohibited anyone from saying anything w/ intent to obstruct sale of war bonds, to print, publish anything intended to cause contempt for govt of US, Const, or flag, etc.

iii. Test reqmts:

1. Likelihood of

2. Imminent

3. Significant harm

iv. Schenck: indivs were convicted for circulating a leaflet arguing that draft violated 13th amdt despite lack of evidence that leaflet caused anyone to resist the draft.  

1. Although in ordinary times, the speech might have been protected, character of act depends on circs and context and this was wartime. 

2. Are the words used in circs and are of such a nature as to create a clear and present danger that they will bring about substantive evils that Congress has right to prevent?

v. Frohwerk: two indivs who published German language newspaper criticizing war were convicted b/c though there was no evidence that articles had adverse effect on war effort, may have flamed flame in others who read paper.

vi. Abrams: same thing happened as in Schenk, but dissent said it was unlikely that surreptitious publishing of silly leaflet by unknown man, w/o more, could present immediate danger that would hinder govt arms.

vii. Criticisms of:

1. not very protective (all cases convicted w/o showing of substantive evil)

2. since test relies on judge’s opinion about immediacy of threat, makes speech vulnerable to mass hysteria

3. standards are vague.

c. Reasonableness:

i. Gitlow v. NY: D convicted for publishing manifesto that advocate overthrowing govt by force, violence. No evid that speech had any effects but ct said need to defer to state legislative judgment that utterances advocating overthrow of govt are inimical such that they may be penalized.

ii. Whitney v. CA: discredited b/c reasonableness approach is inconsistent with now firmly established heightened scrutiny for fund rights.

d. Risk formula: [overruled by Brandenburg]

i. Smith Act passed b/c of growing fear of communism. Unlawful to knowingly/willfully advocate destruction of US govt by force/violence, etc or conspiring to commit any of the acts

ii. Dennis: indivs were convicted for violating Smith Act. Ct said appropriate test was clear/present danger test formulated like this: 

1. Cts must ask whether gravity of the evil discounted by its improbability justifies such invasion of free speech as is necessary to avoid the dangers. 

2. Harms of overthrow of govt here are so enormous that govt need not show that danger is imminent or probable in order to punish speech.  

3. This test makes probability and imminence irrelevant if the harm is great enough.  

iii. Yates: overturned convictions of indivs for conspiracy to violate Smith Act b/c there was distinction b/w advocacy of abstract doctrine and advocacy directed at promoting unlawful action. Grp to whom advocacy is addressed must be urged to do something now or in future rather than merely believe something as in Yates. But this distinction is hard to define. 

1. Every idea is an incitement as Holmes said.

iv. Scales: ct upheld conviction for being member of org which advocates overthrow of govt b/c in order to punish such assoc

1. There must be proof that indiv:

a. actively affiliated w/ a group

b. knowing of its illegal objectives, and 

c. w/ specific intent of furthering those goals. 

e. Brandenburg test: by mid 1960s, ct appeared to be more protective of speech . 

i. Watts v. US: ct reversed conviction of indiv for violating the law that made it a crime to knowingly/willfully…take the life of or inflict harm upon Pres. An indiv was convicted under this law for saying something that was considered “political hyperbole,” not a true threat, and thus protected by F.

ii. Brandenburg v. Ohio: KKK leader was convicted under Ohio criminal syndicalism law (which forbade advocacy of duty and propriety of crime/violence as means of accomplishing reform) for incitement for his involvement in film of events at Klan rally. Ct struck down statute b/c language was broad as to forbid advocacy of abstract doctrine of violent political change.

1. C’l guarantees of free speech and free press don’t permit state to forbid or proscribe advocacy of use of force or of law violation except where such advocacy is directed to inciting or producing imminent lawless action and is likely to incite or produce such action
2. New test is combo of Holmes and Hand(what should be restricted is direct advocacy of action, not abstract doctrine.
3. Conviction for incitement under this test is only c’l if several reqmts are met:

a. Imminent harm

b. Likelihood of producing illegal action

c. Intent to cause imminent illegality

iii. Hess v. Indiana: indiv who declared “We’ll take the f-ing street later” after police cleared demo was convicted for disorderly conduct, but ct said that speech was protected y F b/c there was no evid that his words were intended to produce, likely to produce, imminent disorder. It was merely advocacy of illegal action at some indefinite future time.

iv. Mere advocacy of use of force does not remove speech from protection NAACP v. Claiborne: ct overturned judgment against NAACP for boycott of white-owned businesses that allegedly engaged in racial disc.  NAACP official made speech that included “If we catch any of you going in to racist stores, we’ll break you damn neck.” Ct held that this speech was protected by F under Brandenburg test b/c. Emotionally charged rhetoric didn’t transcend bounds of protected speech set forth in Brandenburg. Also, unlawful acts also did not in fact result, which ct took into consideration.

18. FIGHTING WORDS : words likely to make person to whom they’re addressed commit an act of violence, incite breach of the peace [unprotected category of speech]
a. Fighting words: not true that fighting words are worthless and undeserving of C’l protection, they only constitute no “essential part of any exposition of ideas.”  Chaplinsky:  2 situations where speech constitutes fighting words:

i. Where it is likely to cause violent response against speaker (issue is whether appropriate response is to punish speaker or rather to punish the person who actually resorts to violence)

ii. Where it is insult likely to inflict immediate emotional harm (issue is whether such speech should be outside protection of F)

b. Ct has never overruled Chaplinsky, but it has never upheld fighting words conviction. It uses 3 techniques in overturning convictions:

i. Ct narrows scope of fighting words doctrine by ruling that it applies only to speech directed at another person that is likely to produce a violent response/retaliation.

1. Cohen v. CA: D had jacket on in courthouse with words “F the draft.” The jacket was not directed at person of the hearer so no indiv present could reasonably have regarded the words as direct personal insult.

a. Also, no captive audience problem b/c they could avert eyes, and

b. Const protects emotive function of speech as much as cognitive content so F-word is okay word to use though other words could have been used.

2. Texas v. Johnson: ct held flag burning was form of speech protected by F. Though one may argue that flag destruction is likely to provoke violent response from audience and constitutes fighting words, ct rejected b/c such speech is not directed at particular person.

ii. Laws prohibiting fighting words may be unc’ly vague or overbroad.

1. Gooding: person was convicted under GA law that prohibited anyone from using opprobrious words/language tending to cause breach of peace. Ct found it was too broad, and failed to narrowly construe law to prohibit only unprotected fighting words.

2. Fighting words law will be upheld only if it is narrowly tailored to apply just to speech that is not protected by F. 

iii. Laws that prohibit some fighting words (such as based on race, gender) are impermissibly content-based.

1. RAV v. St Paul: ord that prohibited placing on public/private prop symbols, objects, including, but not limited to, burning cross, Nazi swastika, which one knows or has reas grounds to know arouses anger, etc on basis of race, color, religion, etc, and was given narrowing construction to apply only to fighting words or incitement not protected by F was held unC.


a. Content-based disc w/n category of unprotected speech must meet SS to be passed, subject to exceptions:

i. Content-based distinction is permissible if it directly advances the very reason why the entire category of speech is proscribable b/c then there is no danger that categories will be made vehicles of content-discrimination unrelated to their distinctively proscribable conduct. 

1. Govt may completely proscribe materials falling in unprotected category as long as it acts in content-neutral way

2. Govt may proscribe libel, but not make further content-disc proscribing only libel critical of the govt

3. Obscenity laws could prohibit the most sexually explicit material without having to ban everything that is obscene.

4. But, in RAV, fighting words based on race, gender are most likely to cause the harms that fighting words doctrine meant to prevent.

ii.  Law will not be deemed content-based if it is directed at remedying secondary effects of speech and is justified w/o respect to content.

b. White concur: inconsistent to hold that govt may proscribe entire category of speech but not treat subset of category differently. Test should be RBR.

2. It will be difficult for legislation to meet this reqmt w/o being so broad that the law will be invalidated on vagueness or overbreadth grounds. 

iv. Hostile audience

1. Stirring to anger is not enough(there must be incitement to violence

a. Terminiello v. Chicago: Must rise far above public inconvenience, annoyance, unrest. Function of speech is to invite dispute.

2. An audience reaction, if hostile enough, may be basis for suppressing a speaker, even acting completely lawfully.

a. Feiner v. NY: indiv was convicted for speech he gave that criticized pres for inadequate record on civil rights that angered some in the crowd. Speaker refused to leave after police asked him to. Ct upheld conviction saying that police cannot be powerless to prevent breach of peace when one undertakes incitement to riot. 

i. Black’s dissent: if in name of preserving order, police ever can interfere w/ lawful public speaker, they first must make all reas efforts to protect him. This approach was followed in later cases .

3. When police has ability to control audience as means of preventing threatened violence, they must in preference to arresting speaker except when threat to breach of peace is imminent:  

a. Edwards v. SC:  ct overturned a conviction for civil rights protestors—a significant hostile crowd gathered, though no threats of violence, and speakers were arrested after ignoring police threat to disperse. Ct emph that police protection at the scene was suff to meet any foreseeable possibility of disorder. 

19. RACIST SPEECH:

a. Some say racist speech undermines value of equality, but some say it is impossible to formulate definition of racist speech that is not unC’ly vague and overbroad.

b. Arguments against regulation of hate speech:

i. Free speech as a good

ii. Use against minorities

iii. Chills speech

iv. Slippery slope to banning more speech

v. Drive speech underground where hard to combat

c. Ways for govt to regulate racist speech:

i. Group libel: not protected by F.

1. Beauharnais v. Illinois: Ct upheld state law that prohibited any publication that portrayed depravity, criminality, unchastity, of any race, religion, that exposes citizens to contempt, derision, etc. Ct said state could punish defamation so state may punish same utterance directed at defined grp. Ct stressed the strife caused by hate-based expressions. This case is based on assumption that defamation liability is unlimited by F, a premise expressly rejected by NYT. 

2. This statute would be declared unC today based on vagueness and overbreadth grounds. 

3. This case is strongest authority for govt to regulate racist speech, and it has never been overruled but is questionable whether it is still good law. Cts have been unwilling to follow this precedent.

ii. Hate speech as fighting words:  

1. Hate speech codes are hard to survive judicial analysis. 

2. If they prohibit only some forms of hate, they will be invalidated as impermissible content-based disc. 

3. If codes are more expansive, they will fail on vagueness or overbreadth grounds.

iii. Govt may provide penalty enhancements for hate-motivated crimes:  

1. Wisconsin v. Mitchell: ct upheld state law that imposed greater punishments if it could be proven that a victim was chosen b/c of his/her race. Emph that such enhancements are directed at conduct, not at speech. Justified b/c of other harms to society.

a. This statute was aimed at unprotected conduct, while RAV was directed at expression.

20. SEXUALLY-ORIENTED SPEECH: what is std?

a. Obscenity defined.

i. Roth v. US: Obscenity is material which deals with sex in manner appealing to prurient interest, material having tendency to excite lustful thoughts.

ii. Miller v. CA: ct reaffirmed that obscene material is not protected by F and formulated test that is used today: 

1. Whether avg person applying contemporary community stds would find that the work, taken as a whole, appeals to the prurient interests

a. Community std probably doesn’t vary all that much, but it could also have affect of forcing nat’l distributors to make sure products meet most restrictive laws, thereby causing self-censorship.

2. Whether the work depicts or describes in a patently offensive way, sexual conduct specifically defined by the applicable state law and

a. Patently offensive representations of sex acts, normal/perverted, or actual/stimulated, and patently offensive reps of masturbation, excretory functions, and lewd exhibitions of genitals. Miller
3. Whether the work taken as a whole, lacks serious literary, artistic, political, or scientific value

a. Social value is determined by nat’l value [ Pope v. Illinois]   

b. Should obscenity be unprotected?   

i. Community should be able to determine its moral environment: to prevent erosion of moral fabric.  

ii. Govt should not be able to decide what is moral and suppress speech that doesn’t advance that conception b/c F guarantees freedom to advocate ideas]

iii. May cause anti-social behavior, particularly violence against women, sex-disc against women.

iv. Obscenity should be regarded as sex aid, not speech.  Porn designed to produce purely physical effect,  a sex surrogate. But as counterargument, sexual material is said to have cognitive dimension. Sex is not purely physical but interwoven with our emotions, identifies, relationship with others.

c. Pornography

i. Paris Adult Theater:obscene material don’t acquire c’ly immunity from state reg just b/c they are exhibited for consenting adults only. There is legit state interest in stemming tide of commercialized obscenity.

ii. Hudnut: ord that outlaw depictions of women presented as sex objects who enjoy pain/humiliation, who express pleasure at being raped, etc was found to be impermissible viewpoint disc b/c it attempted to outlaw depictions of certain images of women.  

d. Child porn

i. NY v. Ferber: ct held govt may prohibit exhibition, sale, or distribution of child porn even if it doesn’t meet test for obscenity b/c state’s interest in safeguarding physical/psychological well-being of minor is compelling

1. Miller test is rewritten here:

a. Trier of fact need not find material appeals to prurient interests of avg person, not reqd that sex conduct portrayed is done in patently offensive manner, and material at issue need not be considered as a whole.

e. Zoning ordinances:

i. Ct has upheld ability of local govts to use zoning ords to regulate the location of adult bookstores and movie theaters.

ii. Young v. American Mini-theaters: Ct upheld city ord that limited number of adult theaters that could be on any block and prevented them from locating in residential areas—ct said there was no claim that distributors were denied access to market or that public is unable to attend such theaters.  Sexually explicit material is low-value speech and more susceptible to govt regulation.

iii. Renton: Ct relied on Young to uphold zoning ord that excluded theaters from being w/n 1000 feet of any residential zone, park, church, etc. Excluded effectively theaters from 95% of land in city. Said ord was content neutral b/c council’s predominate concerns were with secondary effects, not content.  

1. Secondary effects:


a. Prevent crime

b. Maintain property values

c. Preserve quality of urban life

2. Said speech was less protected b/c people wouldn’t send children to war to fight for it (but if this is std, little speech would be deemed protected). 

3. Said appropriate inquiry was whether the ord was designed to serve subst govt interest, allows reas alternative avenues for communication.

f. Nude dancing:

i. Ct is willing to allow govt to prohibit nude dancing

ii. Nudity alone is not obscene, even as to minors. 

iii. Schad: Ct indicated that nude dancing was protected by F. Declared that ord that prohibited all live entertainment was unC’ly overbroad

iv. CA v. LaRue: ct said govt could regulate live performances in establishments it licenses to sell liquor b/c certain performances and dispensation of liquor ought not to occur together.

v. Iacobucci: ct upheld ord banning nude dancing in bars saying states have broad power under 21st, outweighed by 1st amdt interest in nude dancing to serve liquor and nude dancing at same place.

vi. Barnes v. Glen Theatre: ct held govt may completely ban nude dancing, but more specifically ct ruled that Indiana statute could be used to require that dancers wear g-strings. 

1. Plurality saw nude dancing as form of conduct that communicates and applied test used for regulating symbolic speech: 

a. Regulation is suff justified if: 

i. it furthers an important or subst govt interest

ii. if the govt interests is unrelated to suppression of free expression, and 

iii. if the incidental restriction on alleged F freedoms is no greater than is essential to the furtherance of that interest.

2. Upheld prohibition of nude dancing b/c it served goal of protecting societal order and morality. And prohibition of nude dancing was not directed at message conveyed. 

3. Dissent: nudity itself is itself an expressive component of dance, not merely incidental conduct.

vii. City of Erie v. Pap’s AM: the ordinance does not attempt to regulate primary effects of expression, effect on audience of watching nude dancing, but rather secondary effects. Here, there is de minimis intrusion on expression (wearing pasties and G-strings).  

1. City need not conduct new studies or produce evidence indep of that already generated in other cities to demonstrate problem of secondary effects.

2. Renton seemed to say that govt may combat secondary effects of undesirable expressive conduct by limiting geographic location of it. Erie expands impact of secondary effects doctrine by holding it may result in complete ban

3. The ord was judged by content-neutral TPM analysis

4. Dissent: should limit secondary effects doctrine to zoning cases where activity is geographically circumscribed

g. Govt techniques for regulating obscenity and child porn:

i. Govt can prohibit the sale, distribution, and exhibition of obscene materials, even to willing recipients. 

1. In Paris, Ct said states have power to make morally-neutral judgment that public exhibition of obscene material, or commerce in such material, has a tendency to injure community, public safety, and states have right to maintain decent society.

2. US v. Reidel: ct held Stanley didn’t protect right to receive obscene materials in the mails. Govt may prohibit shipment of such materials

ii. Govt cannot prohibit or punish the private possession of obscene material although it may outlaw possession of child porn.

1. Stanley v. GA: ct held adults have F right to privately possess adult porn.  F means state has no business telling a man what to read and watch. Stanley has never been overruled but Ct is unwilling to extend it.

2. Osborne v. Ohio: ct held govt may prohibit/punish private possession of child porn b/c govt has important interest in drying up market for child porn as to protect children. This interest far exceeds justifications for prohibiting private possession raised in Stanley. 

iii. Prior restraints of obscene materials is allowed and can take many forms such as court orders stopping speech and licensing 

1. Paris: ct held it is permissible for cts to issue injunctions to prevent exhibition of obscene materials. B/c only c’ly unprotected material was enjoined and b/c there were procedural safeguards, ct found no F violation to prior restraint.

iv. Ct also has held that govt may require that movies obtain a license in order to be exhibited. 

1. Times Film Corp. v. Chicago: ct said city could req submission of all movies for determination they weren’t obscene before they were shown. 

2. Specter of govt licensing is troubling, surely the govt could not req that publishers obtain license for books/mags to ensure they aren’t obscene before publishing. 

v. Govt may also seize materials

1. Marcus v. Search Warrant: ct said govt cannot seize allegedly obscene materials unless there is judicial determination in hearing that material is not protected by F. 

2. Heller v. NY: ct weakened this protection by ruling that no such prior judicial determination is reqd b/4 a single copy of film is seized so as to preserve it as evidence.  Ct stressed that exhibitor retained other copies of film and could continue to show it while legal action was pending. 

3. Alexander v. US: ct held that govt could seize and destroy assets of businesses convicted of obscenity law violations.  

h. Profanity and Sexually-Oriented language

i. Ct has held that such language is generally protected by F.

ii. Ct has recognized some circs where govt can prohibit profane/indecent language

1. Broadcast medium:

a. Pacifica: ct upheld ability of FCC to prohibit/punish indecent language over TV and radio. Said govt couldn’t prohibit all use of these words but could ban them from being aired over the broadcast media b/c it is: 1) uniquely pervasive and intrusive into the home and 2) uniquely accessible to children. 

i. Ct took context into account.

ii. Dissent; disagreed that nature of broadcast made a c’l difference. Could just turn off radio and avert attention

iii. Emotive power of words

2. Phone medium:

a. Sable: a federal statute, designed to eliminate dial-a porn industry, prohibited obscene/indecent phone conversations. Ct said while law was C’l in prohibiting obscene speech, it was unC’l in prohibiting indecent speech. No captive audience problem here and govt’s goal of protecting children could be achieved thru less restrictive means.

3. INTERNET

a. Reno v. ACLU: at issue is c’ly of 2 statutory provisions enacted to protect minors from “indecent” and “patently offensive” communications on the internet. Sexually explicit material on the internet includes text, pictures, chat, etc. 

i. Such material is widely available but users seldom encounter such content accidentally, and takes several steps more deliberate and directed than turning dial of radio or TV. 

ii. Diff from Pacifica order is that the P order was issued by an agency that had been regulating radio stations for decades, targeted a specific broadcast that represented rather dramatic departure from traditional program content in order to designate whether it would be permissible to air it in that medium. 

iii. CDA’s broad categorical prohibitions are not limited to particular times and are not dependent on any evaluation by an agency familiar w/ unique characteristics of internet.  

iv. And since purpose of CDA is to protect children from primary effects of “indecent” and “patently offensive” speech, rather than any secondary effect, it is content-based blanket restriction on speech. 

v. It is too vague and overbroad: one provision used “indecent” while the other used “patently offensive.” Also, it restricted F of adults.

vi. Fails SS

4. Cable TV: 

a. Cases show that much less regulation of indecency will be tolerated by cable than broadcast b/c of ability to block access on house-by-house basis.
b. Denver Area Educ Telecomm Consortium v. FCC: 

i. Provision in statute that permits cable system operator to prohibit broadcasting of programming that depicts sexual activities in patently offensive manner was C’l b/c serves compelling interest in protecting children from exposure to it.

ii. Provision requiring sexual material be segregated and available only upon request was unC b/c there could be long delay b/4 receiving such material and written notice reqmt will further restrict viewing by deterring those who fear for their reputations in exposure/disclosure.  

iii. There were less restrictive alternatives to protect children such as system where parents could request blocking by telephone.

iv. Public access channels are public forums and content-based restriction on speech failed SS.

c. US v. Playboy: Act reqs cable TV operators who provide channels primarily dedicated to sexually-oriented programming either to fully scramble or block or limit during hours children are likely to be viewing, in order to protect children from exposure. This act is content-based restriction which silences only sexually explicit programming, protected speech for 2/3 of day whether presence of children is likely and regardless of wishes of viewers.  

d. Govt here failed to show that act is least restrictive means for addressing a real problem so is violative of F(seems to say less restrictive alternative should be used even if less effective.

e. Applied SS b/c it was content-based

f. Ct overlooked indecent speech issue.

REPUTATION, PRIVACY, PUBLICITY, AND THE FIRST AMENDMENT  
21. NYT: recovery for tort liability is limited by the F. Ct balances need to protect reputation w/ desire to safeguard expression, which can be chilled and limited by tort liability.

a. DEFAMATION(4 major categories of situations:

i. Plaintiff is PUBLIC OFFICIAL or running for public office

1. NYT: ct held the tort liability violated F. Criticism of govt and officials was at core of speech protected by F, and fact that some statement were false was not suff to deny the speech of protection. 

a. Ct said false statement is inevitable in free debate and it must be protected if freedoms of expression are to have breathing space they need to survive.  

2. 4 reqmts to recover damages for defamatory falsehood relating to official conduct:

a. P must be public official or running for public office

i. Ct has never formulated test for this prong, but Rosenblatt says at the very least, they are:

1. Those among hierarchy of govt employees who have, or appear to public to have subst responsibility for control of govt affairs. 

2. Those who hold positions of such apparent importance that public has indep interest in qualifications and performance of person who holds it

b. P must prove case with clear/convincing evidence: preponderance of evidence is not enough. De novo review.

c. P must prove falsity of statements

i. D cannot be forced to prove truth of statements—however, hard to distinguish b/w expression of opinion and false statements of facts.  .

ii. Requiring critics of public officials to guarantee truth of all their factual assertions would lead to self-censorship

iii. Gertz v. Welch: Ct said there is no such thing as false idea under F. No c’l value in false facts though.

d. Proof of actual malice:

i. That D knew that statement was false or acted w/ reckless disregard of the truth. 

ii. Reqs proof that statements were made with a “high degree of awareness of their probable falsity.” 

1. Actual malice reqs that D entertained serious doubts as to truth of his publication, that he had subjective awareness of probable falsity, not just that he failed to verify accuracy of facts or investigate (St. Amant v. Thompson)

2. Intentional fabrication of quotations is not enough by itself to prove actual malice if statements were subst accurate in reflecting what was said. 

3. Falsely attributing a statement can be basis for defamation liability but there must be proof that statements subst change meaning of what was said (Masson v. New Yorker)

ii. Plaintiff is PUBLIC FIGURE

1. Same rules apply as in previous category

2. 3 classes of public figures:

a. those w/ general fame/notoriety in community

b. those who voluntarily injected self into public controversy

c. involuntarily are directly affected by actions of public officials  

3. Gertz v. Welch: ct expressly drew distinction b/w public and private figures. 

a. Public figures, like public officials enjoy significantly greater access to channels of effective communication and more opp to counteract false statements 

b. Since public figures made choice to enter limelight and thus voluntarily exposed selves to defamation. 


c. Public figures can recover for defamation only by meeting NYT std.

d. Private figures can recover damages for defamation by proving falsity of statement and negligence.  

e. Private figures cannot recover presumed/punitive damages by only showing negligence.

4. Hutchinson v. Proxmire: publication in professional journals or applications for fed grants have not invited degree of public attention to meet public figure level.

5. Curtis Publishing Co v. Butts: though P was not public official, public interest in circulation of materials involved, and publisher’s interest in circulating them, is not less than that involved in NYT.  

iii. Plaintiff is a PRIVATE FIGURE AND THE MATTER IS OF PUBLIC CONCERN

1. In this case, state can allow P to recover damages if: 

a. there is proof that statements were false and 

b. negligence by the D.

2. But proof of presumed or punitive damages reqs proof of actual malice.

3. Matter of public concern: generally, issues in which public has legit interest

4. Gertz: so long as they don’t impose liability w/o fault, states may define for themselves the appropriate stds of liability for publisher/broadcaster of defamatory falsehood injurious to private indiv.

5. Speech on matters of public concern is at heart of F protection while speech on matters of private concern is less of F concern.

6. Media D: distinction b/w non media and media Ds is not given. 

iv. Plaintiff is private figure and matter is not of public concern

1. Dun & Bradstreet: ct has only ruled that in this category, presumed or punitive damages do not req proof of actual malice and not reqd to show even ordinary negligence. Public’s credit report concerns no public issue, doesn’t involve any strong interest in free flow of commercial information. 

b. Criticism of defamation:

i. Categories are arbitrary

ii. Too much protection for speech and not enough for reputation

iii. Chills speech, self-censorship

22. FALSE LIGHT

a. Person is held liable for placing another “before the public in a false light,” (been presented to the public in misleading way that is highly offensive to reas person) 

b. Defamation v. False Light; False light is viewed as aspect of privacy while defamation is about reputation.

c. Recovery for false light must meet c’l stds applied in defamation actions. (Time Inc v. Hill)

d. Cantrell v. Forest City Publishing Co: ct avoided issue of whether Gertz has undercut holding of Hill, at least when P in false light suit is not public figure. 

e. There is strong argument that false light liability should be treated under exactly same stds as defamation b/c they are closely related. Also persuasive argument that all false light claims should have to meet the actual malice test b/c state has less interest in protecting privacy interests in false light claims than reputational interest in defamation actions. Lower cts are split as to which approach to choose.

23. IIED
a. Recovery for IIED had to meet NYT stds ( Hustler Mag v. Falwell) 

i. Even when involving parody of public officials/figures. Ct emphasized importance of F protection for parody and satire, strong protection for speech about public figures even when offensive. 

ii. Any other result would’ve meant Ps could circumvent NYT std by suing for IIED.

24. PUBLIC DISCLOSURE OF PRIVATE FACTS

a. Defamation v. Public Disclosure: unlike defamation which involves false info and retraction could lessen harm to rep, this tort involves publication of true info and harm is done once publication occurs. 

b. This tort exists if:

i. There is publication of non-public info 

ii. That is not of legit concern to public and 

iii. That reas person would find offensive to have published. 

iv. Unless:

1. Info was lawfully obtained from public records and is truthfully reported (Cox)

2. There is a state interest of the highest order justifying liability.

c. Smith v. Daily Mail Publishing Co: Ct declared unC a state law that prohibited the publication of name of child who was D in criminal proceeding since newspaper lawfully obtained truthful info about matter of public significance
d. Oklahoma Publishing Co v. Dist Ct: Ct declared unC a court order preventing publication of juvenile’s name and photo that had been lawfully obtained in court proceeding, at least unless there is a state interest of the highest order justifying liability.

e. Florida Star v. BJF: Ct held that where newspaper publishes truthful info which is lawfully obtained, punishment may be lawfully imposed, if at all, only when narrowly tailored to state interest of the highest order.

f. These cases demonstrate there is important F value in allowing press to report what is contained in govt records. 

g. Bartnicki v. Vopper: 

i. Issue: is what degree of protection the F provides to speech that discloses the contents of an illegally intercepted communications (here, via cell phone about a public issue). 

ii. The govt stated 2 interests served by statute: 1) interest in removing an incentive for parties to intercept private conversations and 2) interest in minimizing harm to persons whose conversations were illegally intercepted.

iii. These interest justify prohibition against interceptor’s own use of info, but it doesn’t follow that punishing disclosures of lawfully obtained info of public interest by one not involved in initial illegality is acceptable means of serving those ends

iv. Privacy concerns give way when balanced against interest in publishing matters of public importance

v. Strangers’ illegal conduct doesn’t suffice to remove the F shield from speech about matter of public concern 

h. Dissent: these laws are content-neutral if they only regulate info illegally obtained, and don’t restrict publication of what is already in public domain. They promote privacy and free speech of those using cell phones. Is a narrowly-tailored prohibition of the disclosure of illegally intercepted communications, and it distorts our precedents to review these statutes under SS. These laws further subst govt interest unrelated to suppression of free speech.

25. Information from non-government sources
a. Ct has never faced issue of whether liability for invasion of privacy is permissible when info is obtained from private sources

i. F values are lessened b/c there is not important interest of ensuring that press feels free to publish what it learns in public records. 

b. Buttersworth v. Smith: Ct declared unC a state law that prohibited grand jury witnesses from ever publicly disclosing their own testimonies b/c info was truthfully reported.

c. In this situation, ct may use categories developed in defamation context and draw distinctions based on identity of P, with public figures having less expectation of privacy. Ct may also draw distinction based on whether info is of public concern. Hard to define though. Media will usually prevail if it is of public concern.

26. RIGHT OF PUBLICITY

a. Protects the ability of person to control commercial value of his name, likeness, performance.

b. Zacchini: Ct held that state may allow liability of invasion of this right when a TV station broadcasts entire performance w/o authorization. Ct held F does not protect right to publish speech owned by another.

c. Harper and Row v. Nation: Ct held mag could be held liable for publishing copyrighted material. Framers intended copyright to be engine of free expression, by establishing marketable right to use of one’s expression, copyright supplies the economic incentive to create/disseminate ideas.

d. These cases reflect Ct’s willingness to allow liability for publications which decrease the commercial value of speech of others. 

SYMBOLIC SPEECH : CONDUCT THAT COMMUNICATES

27. There is a low level of scrutiny given to content-neutral regulations that affect symbolic expression

28. West VA State Bd of Educ v. Barnette: Ct invalidated a law that reqd that students salute the flag. Ct found that state statute impermissibly compelled expression and emphasized that saluting, or not saluting flag was form of speech. Symbolism is effective primitive way of communicating ideas. Use of symbols is short cut from mind to mind.

29. When is conduct communicative:

a. Conduct is communicative if:

i. intent to convey particularized message was present, and 

ii. in surrounding circs the likelihood was great that the message would be understood by those who viewed it. (Spence v. Wash)

b. Tinker v. Des Moines: wearing black armband to protest Vietnam War was speech protected by F. It is closely akin to pure speech. Thus, SS b/c of regulation of expression is done b/c of communicative impact of speech.

30. When may govt regulate conduct that communicates?

a. US v. O’Brien: Ct formulated test for evaluating the c’l protection for conduct that communicates, conduct that combines speech and non-speech elements. This case involved indivs who burned their draft cards to protest Vietnam War in violation of fed law.

i. Use this test when reg is not related to expression (noncommunicative conduct)
ii. Test [almost like intermediate scrutiny]

1. A govt regulation is suff justified if it is w/n the c’l power of govt

2. If it furthers an important or subst govt interest

3. If govt interest is unrelated to suppression of free expression (content-neutral(harm which reg seeks to avoid must NOT stem from communicative content of conduct)

4. If incidental restriction on F freedoms is no greater than is essential to the furtherance of that interest

iii. In this case, ct found that test was met b/c there were several justifications for prohibition of draft card destruction or mutilation, unrelated to suppression of speech:

1. to facilitate emergency military mobilization, etc.

2. It was clear that purpose of act was to stop draft card burning as a form of political protest: but ct said this motive of illicit legislative motive was irrelevant as long as there is legit govt interest which could support statute.

iv. When school officials (state) want to justify prohibition of particular expression of opnion, must show that action was caused by more than desire to avoid displeasure and discomfort. That forbidden conduct wuld materially/substantially interfere w/ reqmts of appropriate discipline in operation of the school.

v. Yes, Congress has legit/subst interest in preventing destruction.

vi. Condemns only the indep. Noncommunicative impact of conduct and b/c noncom impact of Obrien’s act frustrates govt’s interest.

vii. When speech and nonspeech elements are combined in same course of conduct, a suff important govt interest in regulating nonspeech element can justify limitation of F.

b. Flag desecration:

i. Flag burning is c’ly protected form of speech

ii. Smith v. Goguen: state law was unC on vagueness grounds b/c it made it crime to “publicly mutilate, trample upon, etc the flag.”  

iii. Texas v. Johnson: state law prohibiting any person to deface, damage, flag in a way actor knows will seriously offend someone was declared unC.

1. The govt’s interest was not unrelated to suppression of message, but rather to keep flag from being used to communicate protest or dissent. 

2. J was prosecuted only b/c of content of particular message he was conveying so court applied SS. Statute was content-based b/c conduct was covered only if observer’s reaction was likely to be offended. Govt may not prohibit expression of idea simply b/c it finds idea offensive

3. Govt was pursuing preservation of flag as symbol of national unity which is compelling interest, but was not narrowly tailored 

4. Dissent: flag burning is no essential part of any exposition of ideas, and whatever message was transmitted by D’s flag burning could have been conveyed in a dozen different ways.

5. Laws that prohibit flag burning are inherently content-based. Govt is trying to preserve flag as symbol that communicates patriotism, but not of protest/dissent. 

c. Nude Dancing: 

i. Barnes v. Glen Theatre: Said nude dancing was conduct that communicates so ct applied Obrien test to conclude that nude dancing was not protected by F. 

1. Ct found that it is w/n state’s police power to prohibit public nudity, 

2. That there is an important interest unrelated to suppression of message b/c of state’s interest in morality, and 

3. That impact on communication was no greater than necessary b/c dancers could still express their message, albeit with clothes.

d. Spending money as political speech (SS)

i. Political speech: speech in connection w/ elections and electoral process is at very core of F, at hierarchy top of protected speech. Major purpose of F to protect free discussion of govt affairs

ii. Spending for political ends and contributing to political candidates fall w/ F protection of speech and political association 
iii. Brown v. Hartlage: restrictions on political speech are subjected to SS. Ct held it violated F when court voided an election based on state’s corrupt practices law b/c a candidate had promised to work for lower salary. When state seeks to restrict the offer of ideas by candidate to voters, F reqs that restriction be demonstrably supported by compelling state interest, and that the restriction operate w/o unnecessarily circumscribing protected expression.

iv. Burson v. Freeman: Ct upheld state law that prohibited either soliciting of votes or the display or distribution of campaign materials w/ 100 feet of entrance of polling place. SS was appropriate b/c it was content-based restriction on speech and restriction of political speech. But this was rare case where SS was justified b/c restricted zone around polling place is necessary to protect right to vote. Given conflict b/w 2 rights, requiring solicitors to stand 100 feet from entrances to polling places doesn’t constitute unC’l compromise

v. FEC v. Colorado Republican Federal Campaign Comm: Ct upholds limits on parties coordinate expenditures in connection w/ congressional campaigns. 

1. Spending by parties on behalf of candidates may not be limited as long as party is working indep of candidate (as opposed to in coordination with him). Otherwise, candidates could bypass direct-to-candidate contribtions by rerouting thru parties.

2. Since restraints on expenditures curb more expressive activity than limits on contributions do, they deserve closer scrutiny.

3. Here, ct asks whether restriction is “closely drawn” to match what we have recognized as “sufficiently important” govt interest in combating political corruption

a. Experience shows there is threat of corruption and abuse from unlimited coordinated party spending.

4. Thus, party’s coordinated expenditures, unlike indep expenditures, may be restricted to minimize circumvention of contribution limits.

5. Dissent: The Party Expenditure Provisions severely limits the amt of money that a nat’l or state comm. of political party can spend in coordination w/ its own candidate for Senate/House of Reps. It sweeps too broadly and has not been proved necessary to combat corruption. Govt has provided no evidence of corruption, and there are better tailored alternatives for addressing corruption that wouldn’t restrict political parties’ F rights.

e. Spending money in campaign as speech

i. Buckley v. Valeo: Ct upheld contribution limits but invalidated expenditure limits.

1. Ct refused to apply Obrien test that is used for conduct that communicates by saying spending cannot be equated with conduct like destruction of draft card. Some forms of comm. made possible by the giving and spending of money involve speech alone, some involve conduct alone, and some involve combo of two. Even if Obrien test applied, Act would be treated as law designed to suppress speech and would have to meet SS.

2. Unlike Obrien where interest in reg was unrelated to draft card’s use as means of comm., interest in regulating spending arises b/c comm. integral to conduct is itself thought to be harmful.

3. Ct felt expenditure limits restricted nature/quantity of speech b/c restricting numbers of issues discussed, size of audience reached. Every means of communicating ideas reqs expenditure of money.

4. Ct felt contribution limits did not effect speech b/c doesn’t really restrain political communication for it permits symbolic expression of support evidenced by the contribution itself but doesn’t infringe contributor’s freedom to discuss candidates and issues. Also, limits were justified to prevent appearance and actuality of corruption resulting from large individual contributions.

ii. Obrien distinguished b/w speech-related conduct which is regulated b/c of harms independent of message conveyed and regs which suppress communication b/c the message conveyed is harmful. Fed govt’s interest in reg of cont/exp arises b/c communication itself is thought to be harmful.

iii. Ct upheld disclosure reqmts b/c they provide info to electorate about candidates, deter actual corruption or appearance of as well.

iv. Upheld provisions of law that provided for public funding of presidential elections. Such financing doesn’t restrict speech but increases expression in connection w/ campaigns.

v. Cannot limit amt candidate may spend from personal funds

vi. Cannot limit what candidate can spend from all sources of funds combined.

vii. Criticisms:

1. Spending money may facilitate speech and is a way of expressing support for candidate, but is arguably distinguishable from “pure” speech. Less protective O’Brien test should have been applied than SS

2. Elected officials can be influenced by who spends money on their behalf, just as they can be influenced by who directly contributes money to them.  Perception of corruption might be generated by large expenditures for a candidate., 

3. Inadequate weight was given to value of equality of influence of political campaigns. Wealthy may drown out voices of less wealthy. Equality may be compelling interest that justifies limits on expenditures that Ct invalidated. 

f. PACs can expend as much as they want (FEC v. Nat’l Conservative PAC)  

i. As in Buckley, Ct stressed that restrictions on expenditures limit speech. 

g. No contribution limits during ballot referendum campaigns b/c there is not same danger of corruption, undue influence, or buying of influence, as when money is given to candidates. (Citizens Against Rent Controls v. City of Berkeley)  

h. Political Party can expend as much as they want on behalf of candidates (Colorado Republican Federal Campaign Comm v. FEC)  

i. Dissent: argued that all expend by parties should be treated as cont b/c restriction would avoid appearance and reality of corrupt political practice. Govt has important interest in leveling electoral playing field by constraining the cost of federal campaigns.

i. Nixon v. Shrink Missouri Govt Pag: ct held Buckley to be authority for comparable state regulation (limits on contribution to state political candidates). In Buckley, we asked whether the contribution limitation was so radical in effect as to render political association ineffective, render contributions pointless, chill speech.  If not, it will be sustained. There is no reason to doubt sufficiency of Buckley to govern this case in support of MO statute.

j. Corporate Spending 

i. Banks and business can make cont/expend in connection with ballot initiatives and referenda b/c of inherent worth of speech in informing public. (First Nat’l Bank of Boston v. Bellotti)

1. Limiting corp to speaking/spending only on topics related to activities is an impermissible content-based restriction of speech. Corp spending on ballot initiatives has much less risk of corruption than cont to candidates.

2. Initiatives are held on issues, not candidates for public office.

3. Criticisms: Ct gave inadequate weight to value of equality and how corp speech can distort marketplace of ideas b/c of wealth/resources.

ii. Austin v. Mich Chamber of Commerce: Ct upheld restriction on corp cont or expend, relying on ability of state to limit corporate speech so as to limit the distortions caused by corporate wealth. 

1. The law was directed at distorting effects of immense aggregations of wealth that have little to no correlation to public’s support for corp’s political ideals. The law ensures that expend reflect actual public support for political ideas espoused by corps.

iii. In light of these cases, law seems to be that corps have F rights b/c of value of their speech to listeners. Govt cannot restrict corp speech in connection w/ ballot referenda. But it can limit ability of corp to use corp funds for cont or expend, at least when law allows corps to raise/administer separate funds for these purposes. 

iv. However, if nonprofit corp exists solely for political advocacy and is not business, restrictions can’t be applied.

COMMERCIAL SPEECH

31. Traditional view: Valentine v. Chrestensen: Ct held comm. speech was not protected by F.

32. Now, purely commercial speech is protected: VA State Bd of Pharmacy v. Citizens Consumer Council Inc: Ct declared unC a state law that prohibited pharmacists from advertising the prices of prescription drugs.  

33. Defined:

a. Under Central Hudson case, there are 4 types of govt regulations of comm. speech:

i. Laws that outlaw advertising of illegal activities (not protected)

ii. Prohibition of deceptive/deceptive advertising

iii. Prohibition of true advertising that inherently risks becoming false or deceptive

iv. Laws that limit comm. advertising to achieve other goals such as enhancing image of lawyers, decreasing consumption of alcohol.

b. Factors determining whether something is commercial speech:

i. Expression that proposes a commercial transaction (like advertising of prices). (VA State Bd of Pharmacy)

ii. Expression related solely to economic interests of speaker and its audience (Central Hudson)  Also, furthers societal interest in fullest possible dissemination of info. F presumes some info is better than none.

iii. Advertisment (Bolger v. Young: Ct held brochures, “informational pamphlets” prepared by condom mfr was commercial speech. Not enough that they were ads, or that they referenced specific product, or that they had economic motivation for mailing pamphlets. Combo of all factors provides strong support for conclusion that they were commercial speech)

c. Test for evaluating govt reg of comm. speech: [variant of intermed scrutiny]

i. Central Hudson:  [govt has burden of proof]

1. must concern lawful activity, not be misleading (is it protected by F)

2. must ask whether asserted govt interest is substantial

3. whether regulation directly advances the govt interest asserted

a. a govt body seeking to sustain a restriction on comm. speech must demonstrate that the harms it recites are real and that its restrictions will alleviate them to a material degree.
4. whether it is not more extensive than is necessary to serve that interest [least restrictive means is not std. Reqs reas fit b/w leg’s ends and means, narrowly tailored]

ii. In applying test, Ct examined state law that prohibited utility co from advertising b/c of need for conservation, and b/c utility had monopoly. Ct found that utility ads were truthful, not deceptive, govt had subst interest in discouraging energy consumption. Also that prohibiting advertising directly advanced subst state interest in conservation, but declared ban on ads unC b/c state could achieve its goal thru less restrictive means.

iii. 4th prong analysis: order reaches all promotional advertising regardless of impact of service advertised on overall energy use. Too overinclusive. Also, no showing that more limited restriction on content of promotional advertising would not serve adequate state interest.

d. Overbreadth analysis is not used in analyzing govt reg of commercial speech b/c there is less reason to believe c’ly protected expression will be chilled b/c of economic motivations.

e. Ct has used the test, but the 4th part is not always used.

i. Bd of Trustees of State Univ of NY v. Fox: Ct held that govt reg of comm. speech need not use least restrictive alternative b/c ample scope of regulatory authority would be illusory if it were subject to least-restrictive-means reqmt which imposes heavy burden on the State. Govt must use “a means narrowly tailored to achieve the desired objective.”

ii. Rubin v. Coors Brewing Co: Ct seems to reinstitute least restrictive means test in case involving challenge to provision of act which prevent beer labels from displaying their alcohol content.

1. Ct said govt reg of comm. speech must advance govt interest in direct and material way, and that burden is not satisfied by mere speculation and conjecture. 

2. Ct found govt failed to meet its burden b/c of irrationality of regulatory scheme, and fact that there were other ways of preventing strength wars that were less intrusive.

iii. 44 Liquormart Inc v. Rhode Island: state law declared unC that prohibited ads of liquor prices b/c alternative forms of reg would be more likely to achieve state’s goal of achieving intemperance.

1. Concur: fit b/w state’s method and goal is unreas. Reg imposes too great an unnecessary a prohibition on speech in order to achieve. (tax) ready avialability of alternatives exist.

iv. Lorillard Tobacco Co. v. Riley: Ct considered c’ly of regulations of tobacco advertising which prevented advertising w/n 1000 ft of school or playground, and reqd the ads to be at least 5 feet off ground. Ct said regs were preempted by fed law. 

1. Ct concluded the regs didn’t satisfy 4th step of Central Hudson. Though there is evid that suppression of advertisement may reduce consumption by minors, the reg’s sweep is too broad and doesn’t calculate costs and benefits associated w/ burden on speech imposed. Range of communications restricted seems unduly broad. 

2. State’s interest in preventing underage tobacco use is subst but sale and use of products is legal adult activity and govt’l interest in protecting children doesn’t justify unnecessarily broad suppression of speech addressed to adults. 

3. Restriction of height of indoor advertising is invalid under 3rd and 4th prongs. 5-ft rule does not constitute reas fit w/ state’s goal (loose)

4. Sales practice regulations that bar use of self-service displays and req that tobacco products be placed out of reach of all consumers in location accessible to salesperson w/stands F scrutiny b/c means are narrowly tailored to prevent access to minors, are unrelated to expression, and leave open alternative avenues for vendors to convey information about products and for customers to inspect product b/4 purchase.

f. Advertising of illegal activities:

i. Not protected (Pittsburgh Press Co)

ii. Strange b/c speech that advocates illegal conduct is protected by F unless it meets test for incitement

g. False/deceptive advertising

i. Not protected: they don’t contribute to marketplace of ideas in any useful way. Though false speech is protected outside of comm. speech realm, probably b/c speech is more harmful and less likely to be chilled b/c of profit motive, and more easily verified than other expression.

h. Advertising that inherently risks deception

i. 2 main areas: 

1. laws prohibiting professionals from advertising or practicing under trade names and 

2. laws restricting professionals from soliciting prospective clients. 

ii. Restriction on trade names:

1. Friedman v. Rogers: Ct upheld state law that prohibited optometrists from advertising and practicing under trade names. Ct said that use of trade names is form of comm. speech and nothing more. But there was inherent risk of deception b/c bad optometrists could deceive public as to their identity.

iii. Atty solicitations

1. Ct held that govt may not prohibit atty from engaging in truthful advertising of their services, but govt may prohibit atty in-person solicitation of prospective clients for profit since speech inherently risks becoming deception

2. Govt may prohibit face-to-face solicitation (Ohralik): Ct found no violation of F when lawyer was punished for impermissible solicitation for approaching accident victim and offering to rep her. 

a. Govt has compelling interest in preventing those aspects of solicitation that involve fraud, undue influence, overreaching, etc. face-to-face solicitation inherently risks that prospective clients will be deceived and pressured b/c no one is there to monitor the communications.

3. Solicitations are protected by F when lawyer offers to represent client w/o charge (In re Primus)  

4. Solicitation by letter is permissible (Shapero) state law that prohibited targeted, direct mail solicitation by lawyers for pecuniary gain were declared unC b/c letter solicitations doesn’t have same risk of abuse as face-to-face b/c there is written record of communication. Poses less risk of overreaching, undue influence.

5. However, soliciting personal injury clients for 30 days after accident by mail is not permissible (Went for It Inc), to protect accident victims from invasive conduct by attys and protect atty reputation.

a. Dissent: said letters were important in informing people for their right to sue.

iv. Accountant Solicitation  

1. Govt may not prohibit accountants from engaging in in-person solicitation of clients for profits.

a. Edenfield v. Fane: Ct declared unC a state law that prohibited CPAs from engaging in person solicitations. There is no evidence that they were engaged in abusive solicitations. Distinguished Ohralik which upheld identical rule for attys. CPA is not professionally trained in art of persuasion.

i. Regulating comm. speech to achieve other goals:

i. Generally, Ct has rejected state laws limiting comm. speech based on belief that people will be better off w/ less info. Primary exception has been area of gambling ads 

ii. For Sale signs on houses 
1. Linmark Associates v. Township of Willingboro: Ct declared unC an ordinance that outlaws display of “for sale” or “sold” signs. City was concerned w/ preventing flight of white homeowners from racially integrated community. Ct accepted that ordinance serves vital goal in promoting racially integrated housing, but Ct declared it unC b/c F disables state from achieving its goals by restricting free flow of truthful info. Unacceptable to suppress truthful info based on belief that people would be better off w/ less speech and knowledge.

iii. Traffic safety:

1. Ct has allowed restrictions on comm. speech in areas where restrictions on non comm. speech weren’t imposed b/c of govt’s asserted interest in enhancing traffic safety.

2. Railway Express Agency v. NY: Ct upheld ordinance that prohibited ads on trucks except where ad was for usual business of owner of truck b/c those who ad their products on their trucks don’t present same traffic problem in view of nature or extent of advertising which they use.

3. Metromedia Inc v. City of San Diego: Ct considered a city’s ord that prohibited all outdoor advertising display signs. Ct upheld law in its prohibition of comm. messages, but declared unC in its prohibition of non commercial messages. Ct applied Central Hudson test in concluding that prohibition of comm. advertising didn’t violate F. City had subst goals in attempting to enhance traffic safety and maintaining appearance of city. City has suff basis for finding billboards unattractive. However, there is no reason to believe tat comm. billboards posed more risk of harm than non commercial.

4. Discovery Network: city ordinance prohibiting comm. newspapers from being distributed on news racks while allowing other kinds of papers to be sold was declared unC b/c it drew content-based distinction bearing no relshp to particular interest that city asserted.

5. Lehman: city ord prohibiting public transportation from selling ads space to candidates for public office was upheld. Political ad was prohibited whereas comm. ones were allowed. Govt had interest in protecting captive audience. 

6. Hard to reconcile all 3 cases.

j. “Vice advertising”: justification for limiting ads of encouraging less consumption is difficult to pass muster b/c 

1. govt has to show limit “significantly reduces consumption”

2. and no means are available that are significantly less intrusive (govt can always tax)

ii. Alcohol products:

1. Ct has refused to allow govt to limit advertising of alcohol products based on its goal of decreasing consumption.

2. Rubin v. Coors: Ct accepted that govt has subst interest in preventing strength wars, protecting welfare of citizens but declared it unC b/c govt could achieve with less restrictive alternatives. 

3. 44 Liquormart: declared law unC b/c would be conjecture to speculate that prohibiting price advertising would decrease alcohol abuse.

iii. Gambling
1. Govt has subst interest in prohibiting gambling ads in order to reduce gambling

2. Posadas de Puerto Rico Associates: Ct upheld law that prohibited advertising by gambling establishments b/c legislatures interest in health, safety, welfare of its citizens constitutes subst govt interest. Plus, it had greater power to completely ban gambling altogether.

3. US v. Edge Broadcasting Co: upheld fed law that prohibited lottery advertising by radio stations located in states that did not operate lotteries. 

4. These cases are troubling b/c based on assumption that people will be better off w/ less speech. Greater includes lesser argument is troubling too b/c gambling is not protected by Const while speech is.

iv. Contraceptives/abortion

1. Govt may not prohibit advertising of abortions/contraceptives

2. Carey v. Popul. Serv. Int’l: Ct declared unC a state law that prohibited advertising of contraceptives b/c preventing offense or embarrassment was never suff justification for banning speech. Also, no evidence that advertisements for contraceptives increases sexual activity, or that there weren’t less restrictive means.

v. Advertising by atty and other professionals

1. Bates v. State Bar: Ct ruled that states cannot prohibit lawyers from advertising b/c justifications such as ads cause negative public impression of attys, foment litigation, deceive public which doesn’t understand content, etc were tenuous.

2. Zauderer v. Office of Disciplinary Counsel of Sup Court of Ohio: Ct held that truthful ads are protected, but that govt can punish deception including that which occurs thru omission. 

a. Ct said state could not prohibit ads that target particular audience or grp of clients w/ specific legal problem. 

b. Ct emphasized the diff from in-person solicitations in that print ads lack coercive force of personal presence of trained advocate. 

c. But omissions could be basis for discipline b/c atty was deceptive. 

d. Extension of protection to comm. speech is justified principally by value to consumers of info such speech provides, so c’ly protected interest in not providing any particular factual info in his advertising are minimal.

SPEECH OF GOVT EMPLOYEES

34. F protects speech of public employees if it involves matters of public concern unless state can prove that needs of govt outweigh the speech rights of Ee.

a. Pickering: Ct balanced free speech rights of govt Ees w/ govt’s need for promoting efficient operation of public service it performs thru Ees.

i. There was no indication that teacher’s statements interfered w/ teacher’s ability to perform operations of school district, plus speech concerned matter of public concern(operation of district. Also, absent proof of false statements knowingly or recklessly made, exercise of right to speak on issues of public importance may not furnish basis for dismissal from pubic employment.

b. Mt. Healthy City School Dist Bd of Educ v. Doyle: Ct articulated test to be used in applying Pickering:

i. Ee must prove that adverse employment action was motivated by Ee’s speech 

1. Does conduct have impact on function of office.

2. [if Ee does this, burden shifts to Er to prove by preponderance of evidence that same action would have been taken even in absence of protected conduct]

ii. Speech must be deemed to be a matter of public concern

iii. Ct must balance the Ees speech rights against the Er’s interest in efficient functioning of office.

c. Public Concern

i. Whether Ee’s speech addresses matter of public concern must be determined by content, form, and context of given statement (Connick v. Myers)

1. Although D’s statements related to performance of supervisors and policy in public office, Ct said that it did not involve matters of public concern, esp b/c she was not seeking to inform the public.

ii. Matters not of public concern: ct should give wide deference to employer’s judgment.

iii. Private statements that are not made publicly are protected by the F so long as they involve matters of public concern. 

iv. Rankin v. McPherson: Ct applied Connick and found that public Ee’s statement was protected by F when she declared, after hearing of assassination of Regan that she hoped they got him. It was considered matter of public concern b/c it came on heels of news bulletin regarding what is certainly matter of heightened public attention.

d. Policy: Lessened protection of speech of govt Ees can be justified based on Ct’s desire to minimize judicial interference w/ govt’s role as Er.  But test can be criticized for not providing adequate protection for speech rights of govt Ees.

e. How is content of speech determined?

i. Waters v. Churchill: jury should accept Er’s account of what was said so long as it is reas to do so. There is no violation of the F when a govt Er reas believes that speech doesn’t involve matters of public concern. Ct should side w/ Er so long as Er acted reas in obtaining info about what was said and so long as Er’s belief is reasonable.

f. Freedom of Association for govt Ees, subversive orgs, and loyalty oaths

i. Adler v. Bd of Educ of City of NY: Ct upheld NW law that prohibited civil service employment or public school teaching for any person who advocated overthrow of govt by force/violence.

ii. Ct invalidated several loyalty oaths on vagueness/overbreadth grounds but by mid 1960s, they invalidated such oaths as violating freedom of speech and association.

1. Ct said it was impermissible for govt to punish indivs for being a member of a grp w/o proof that the indiv joined the org knowing of its illegal objectives and w/ specific intent to further them (Elfbrandt) Ct declared unC a state’s loyalty oath and law that prohibited anyone from holding office if they were member of grp like Communist.  

2. Keyishian: Ct declared unC same law that it upheld in Adler, emphasizing that the law punished mere membership in a “subversive” grp, w/o any reqmt for proof that indiv knew of the illegal objectives or intended to further them.

3. Robel: Ct declared unC a fed law that denied federal employment to indivs who were members of designated communist grps, stressing that law created guilt by assoc b/c mere membership was suff to deny employment. 

a. Ct held that govt could deny employment to an indiv only if:

i. person actively affiliated w/ a grp, 

ii. knowing of its illegal objectives, 

iii. w/ specific intent to further those objectives.

4. If oath does not focus on grps that indiv belongs to but are simply affirmance of support for country and its laws, then oath will be upheld (Cole v. Richardson) Ct upheld state law that reqd that state Ees swear to “uphold and defend” the Const and to oppose the overthrow of govt by force/ violence.  

g. Political activities of govt Ees

i. Ct has held that govt may prohibit Ees from engaging in partisan political activities.

ii. US Civil Serv Comm v. Nat’l Assoc of Letter Carriers: Ct said we affirm that Congress had and has the power to prevent govt Ees from holding a party office, working at the polls, and acting as party paymaster for other party workers. 

1. Rationale: to ensure that prohibition on political activities by govt Ees was to ensure that meritorious performance rather than political service be the basis for hiring and promotions

iii. Without Hatch Act which prohibited govt Ees from taking active part in political management or political campaigns, there can be enormous pressure on govt Ees to participate in political activities. 

iv. This risks distorting the political process, impairing efficient govt operations, and undermining the freedoms of govt workers.

h. Protection of govt Ees political views

i. Political party affiliation cannot be used as criteria in hiring/firing unless hiring authority can demonstrate that party affiliation/patronage is an appropriate reqmt for effective performance of public office involved (Branti v. Finkel)

ii. Ct extended these cases when it held that F limits not only firings b/c of political party affiliation, but also restricts decisions about “promotions, transfers, recall after layoffs” based on party affiliation/support.

i. Atty’s speech

i. Speech about judicial proceedings is political speech protected by F, since cases are part of govt, and speech reporting proceedings serves public purpose.

ii. Bridges v. CA: Ct held that publisher can be held in contempt for out of court statement only if there is clear/present danger of harm to legal system. The substantive evil must be extremely serious and degree of imminent extremely high b/4 punishment can be made. Assumption that respect for judiciary can be won by shielding judges from published criticism would engender resentment, contempt more than enhance respect.

iii. When can attys be punished?


1. Gentile v. State Bar of Nevada: Ct held that atty speech about pending cases is protected by F, but it can be punished if it poses subst likelihood of materially prejudicing an adjudicatory proceeding.

a. Ct said attys are officers of the Court and thus are more subject to speech regulation than others. Their speech could pose greater risk to fair administration of justice [though there is no evidence of this]. 

b. They have greater access to info thru discovery and client communications so their statements are likely to be seen as especially authoritative. 

c. Subst likelihood of material prejudice std constitutes a c’ly permissible balance b/w F rights of attys in pending cases and State’s interest in fair trials.

iv. Punishing attys for speech critical of courts;

1. Standing Comm on Discipline v. Yagman: ct held that atty could be punished for such expression only if it was proved that there was actual malice. Other courts disagree.

j. Labor picketing: 

i. Ct has recognized need for govt to regulate labor disputes and thus has permitted more govt latitude to restrict speech in this area than generally would be permitted under F.

ii. NLRB v. Nat’l Retail Store Ees (Safeco): ct found that picketing was not protected by F and could be punished under statute. Truthful picketing could be prohibited b/c it spreads labor discord by coercing neutral party to join the fray.

1. This case was first time Ct had ever clearly sustained a ban on peaceful and orderly picketing addressed to, and calling for seemingly lawful responses by, indiv consumers acting on their own.

iii. DeBartolo Corp v. FL Gulf Coast Bldg: Ct refused to extend Safeco to union’s peaceful handbilling of biz. Corp contended that handbills were unfair labor practice but Ct found that speech was protected b/c handbills truthfully revealed existence of labor dispute and urged potential customers of mall to follow wholly legal course of action. Was peaceful and not coercive. Ct distinguished picketing from distribution of leaflets based on likely degree of coercion.

WHAT PLACES ARE AVAILABLE FOR SPEECH?

35. Public forum
a. Defined: govt owned properties that govt is c’ly obligated to make available for speech (sidewalks, parks, etc)

b. 2 characteristics:

i. has traditionally been used for purposes of assembly and expression

ii. principal purpose of free exchange of ideas (Hague v. CIO)

iii. created when govt intentionally opens nontraditional forum for public discourse.

c. What determines status of forum? Factors extracted from cases

i. Tradition of availability of the place for speech

ii. Extent to which speech is incompatible w/ usual functioning of place (Adderly, Vincent)

iii. Whether primary purpose of place is for speech (Kokinda, Lee)

d. Schneider v. State of NJ: city ord that prohibited dist of leaflets on public property was declared unC b/c the purpose of keeping the streets clean and of good appearance is insuff to justify an ord which prohibits a person rightfully on a public street from handing literature out by one willing to receive it.  

i. This case est that city must allow speech on its property even if doing so will impose costs on the city. 

ii. Also, Ct rejected city’s contention that it could restrict dist b/c other places were available. Streets are natural and proper place of dissemination of info

e. Perry Educ Assoc: School mail system is not traditional public forum b/c not held open to general public. 

f. TMP: refers to ability of govt to regulate speech in a public forum in a manner that minimizes disruption of public place while still protecting freedom of speech. 

g. TMP regulation is valid if:

i. Reg is content-neutral (content-based restriction must be justified by SS)

1. Ct said reqmt of narrow tailoring is satisfied so long as reg promotes subst govt interest that would be achieved less effectively absent the reg. 
ii. Must be reas time, place, manner restriction that serves important govt interest and leave open adequate alternative spaces for speech 

1. Legit interests:

a. Safety: control crowds, prevent danger

b. Protect unwilling listener

c. Access public/private buildings

d. Keep streets free for ordinary traffic

e. Prevention of visual blight.

iii. Govt reg of speech need not use the least restrictive alternative, although it must be narrowly tailored to achieve the govt’s purpose 

1. Boos v. Berry:  

2. Carey v. Brown: Ct declared unC a statute that prohibited picketing/demo around residences unless dwelling is used as place of biz of employment involved in labor dispute. Applied equal protection and said Act accords preferential treatment to expression of views on one particular subject. 

3. Frisby v. Schultz: Ct upheld ord that prohibited focused picketing at a person’s home where the laws are completely subject matter neutral. F permits govt to prohibit offensive speech as intrusive when captive audience problem exists.

4. Heffron .v Intl Society for Krishna Consciousness Inc:  

a. Ct upheld reg of speech that prohibited dist of literature except at booths. 

b. Reg was content-neutral b/c it applied to all literature regardless of subject matter, and 

c. Reg was justified by important interest, regulating flow of pedestrian traffic thru state fairgrounds.

5. Hill v. Colorado: Law regulated speech related conduct 100 ft within entrance to any health care facility. Specific section that is challenged makes it unlawful w/n regulated areas for person to knowingly approach within 8 ft of person w/o consent for purpose of passing leaflet, displaying sign to, engaging in oral protest, etc. 

a. Balance interest of free speech of speaker, and police power to protect citizen’s unimpeded access to facilities and avoid trauma associated w. confrontational protests.

b. This statute is content neutral b/c 1) is not regulation of speech but places where some speech may occur and 2) is viewpoint and subject neutral, and 3) state’s interests in protecting access and privacy, are unrelated to content of speech.

c. Law is valid time, place, manner regulation b/c 8 foot separation shouldn’t have adverse impact on reader’s ability to see signs, or hear speakers, no limitation placed on noise level, number of speakers. 

d. “Happy speech reg” is also viewpoint/subject neutral.

e. Statute is narrowly tailored b/c of the unique concerns surrounding health care facilities (vulnerable patients). Enacted exceedingly modest restrictions on speakers’ ability to approach, thus is reas and narrowly tailored.

6. Grayned v. Rockford: Ct upheld ord that prohibited any person to make noise which disturbs peace of school. Ct said crucial question was whether manner of expression is basically incompatible with normal activity of particular place at particular time and here, it was permissible based on city’s interest in ensuring order suff for schooling

7. Clark v. Comm for Creative NonViolence: Ct approved fed reg that kept people protesting plight of homeless from sleeping in park b/c:

a. Was content-neutral (said no one can camp in parks) and 

b. Served important purpose of preserving attractiveness of the parks and 

c. There were alternative ways to express message (fake sleeping in tents)

iv. Ruled against govt:

1. Brown v. Lousiana: Ct said silent protest of grp of blacks did not interfere w/ operation of library and protest was important, so said F protected right in peacable/orderly manner to protest by silent presence in place where protestant has every right to be, the unC segregation of public facilities. 

2. US v. Grace: broad restriction on speech on public sidewalks surrounding Sup Ct bulding was uncl b/c banning all speech was unnecessary to prevent disruption (unreas TPM restriction)

h. Licensing or permit system for the use of public forums must: 

i. serve an important purpose, 

ii. give clear criteria to licensing authority that leaves almost no discretion, 

iii. and provides procedural safeguards such as reqmt for prompt determination of license requests and judicial review of license denials.

iv. Permit fees might restrict speech of those who can’t afford, but govt is not reqd to subsidize exercise of C’l rights and prohibition of permit fees would force govt to do so.

v. Fosythe County GA v. Nationalist Movement: ord declared unC that reqd permit in order for demo to occur and that allowed govt officials to charge permit fee b/c there were no articulated stds either in ordinance or in county’s established practice. Administrator had free reign to decide what he wanted.

1. Plus, since unpopular speech is met with greater audience hostility than popular speech, police expense in providing security will be higher for unpopular speech (listener’s reaction to speech is not content-neutral basis)

vi. Ward v. Rock against Racism: Ct upheld reqmt in NY that any concert using Bandshell in the park had to use city sound engineers and city equipment. 

1. Ct said reqmt of narrow tailoring is satisfied so long as reg promotes subst govt interest that would be achieved less effectively absent the reg. 

2. TPM restriction may not burden subst more speech than is necessary to further the govt’s legit interests.

3. City’s subst interest in limiting sound volume is served in direct/effective way by reg.

4. guideline leaves open ample alternative channels of communication b/c does not attempt to ban any particular manner/type of expression but permits expressive activity w/o affecting quantity or content of that expression.

36. Designated Public Forums: “limited”: place that govt could close to speech, but that govt voluntarily, affirmatively opens to speech. If govt chooses to allow speech in such a place, it creates a limited or designated public forum. Same rules apply as in public forums.

a. Ct has held that if public schools and universities open their property for use by student and community grps, they cannot exclude religious grps (Widmar v. Vincent)

b. In order to create designated public forum, govt must intend to make property generally available, not just when govt allows selective access for indiv speakers rather than general access for class of speakers.

c. Does not create forum when it does no more than reserve eligibility for access to the forum to a particular class of speakers whose members must obtain permission to use it.

d. Lamb’s Chapel: Ct held that once school district allowed community grp to use facilities during evenings/weekends religions grps could not be excluded. School forums aren’t likely to be considered public forums so govt could exclude use, but once it opens place up to speech, it has to comply w/ same rules as in public forums.

e. Good News Club: Ct ruled that excluding grp’s use of school property after school for religious actives violated Speech Clause of F b/c though State established limited public forum and can reserve its forum for certain grps or for discussion of certain topics, restriction must not discriminate based on viewpoint and must be reas in light of purpose served by forum. Ct found that excluding speech was impermissible viewpoint-discrimination. Ct also concluded that allowing the grp to use property on same terms as other comm. grps wouldn’t violate Est Clause.

f. BUSES(Lehman City sold advertising space on its buses but refused to accept advertising on behalf of candidate for public office. Ct upheld this limit as c’l b/c govt was engaged in commercial venture and there could be doubts about favoritism. Ct said in these circs, managerial decision to limit space to innocuous, less controversial comm. and service-oriented advertising was not violation of F. 

i. This case involves designated public forum. The govt didn’t have to allow advertising on buses, but opened the space to speech voluntarily so content- based disc was not allowed. But it did so.

37. Nonpublic forums: govt properties that govt can close to all speech so long as:
i. Reg is reasonable and 
ii. viewpoint neutral. 
iii. Subject neutrality is not a reqmt.
b. Balancing test: if impairment of expression is not substantial, state must merely show that reg is rational (content-neutral as well)

c. If impairment is subst, state must show its interest is more subst (existence of alternative time, place, manner indicates reg’s interference is not subst)
d. FORUM/DEBATE FOR CANDIDATES(AK Educ TV Comm v. Forbes: Broadcaster’s decision to exclude indep candidate with little popular support for public TV broadcast of debate was reasonable, viewpoint-neutral exercise of journalistic discretion.    

i. AETC made candidate-by-candidate determination as to which of the eligible candidates would participate in the debate. Such selective access, unsupported by evid of purposeful designation for public use, does not create public forum.   

ii. While AETC doesn’t have power to exclude anyone it wished, the candidate’s exclusion was not based on opposition to his views but reasonable factors.

e. US v. Grace: Ct declared unC a broad restriction of speech on public sidewalks surrounding Ct building b/c total ban on all speech was unnecessary to preserve order and disruption of Ct proceedings. Silent protests were ok.

f. JAILS(Adderly v. FL: Ct held that govt could prohibit speech in areas outside prisons/jails b/c of govt’s security interests (dissent stressed importance of jail as a place for protest). Jails are built for security purposes, not speech.

g. MILITARY(Greer v. Spock: Ct held that military bases, even parts of bases usually open to public area are nonpublic forum b/c it is the biz of military installations to train soldiers, not provide public forum. Wanted to insulate military from political activities.

h. UTILITY POLES(Taxpayers for Vincent: utility poles were nonpublic forum and govt could prohibit posting of political signs on them to preserve “esthetic values.” 

i. GOVT WORKPLACE(Cornelius: Ct upheld fed regulation limiting charitable solicitation of federal Ees during working hours to those by Combined Federal Campaign which only raised money for tax-exempt charitable agencies. Ct held that Combined is a nonpublic forum.

j. POST OFFICE SIDEWALK( Kokinda: Ct upheld restriction on solicitations on post office properties. Sidewalks are paradigm public forum but sidewalks on post office property were nonpublic b/c they are constructed solely to provide for passage of indivs engaged in postal biz. Reas to regulate speech b/c is disruptive to postal service biz.

i. Postal sidewalk is not public passageway. Just for passage of postal service workers. Has not been dedicated for any expressive activity.

k. AIRPORT(Int’l Society for Krishna Consciousness: airports are nonpublic forums.  Doesn’t qualify for description of having “immemorially…time out of mind” been held as public trust, used for purposes of expressive activity.

i. Airports are comm. venture and do not have as principal purpose the promoting of free exchange of ideas. 

38. Private property  

a. Hudgens v. Natl Labor Relations Bd: overruled Logan Valley which held that privately owned shopping ctr couldn’t exclude striking laborers from picketing store within it. Ct said F does not create right to use privately owned shopping ctrs for speech, no matter the content, no right of access.

b. Pruneyard: Ct held that state could recognize a state c’l right of access to shopping centers

39. Speech in authoritarian environments:

a. Schools, military, and prisons have been environments where great deference is reqd to regulations of speech b/c:

i. all involve places where people are involuntarily present, 

ii. all are authoritarian environments that don’t operate internally in democratic fashion, and 

iii. Ct has proclaimed need for deference to authority and to expertise of managing those places.

b. Military:

i. Military is a specialized society separate from civilian society where diff reqs diff application of F.

ii. Parker v. Levy: Ct upheld court martial of officer for making comments critical of Viet War. Said speech of officer publicly urging enlisted men to refuse to obey orders to enter combat was unprotected.

iii. Brown v. Glines: upheld prior restraint that prohibited Air Force members from posting materials w/o permission of commander, b/c commander is charged w/ maintaining morale, discipline, readiness, and must have authority over materials that could affect those attributes of effective military

c. Prisons:

i. General test for restricting/punishing speech of prisoners: Is c’l if prison reg is reasonably related to legit penological interest (Turner)

ii. Can prohibit correspondence b/w inmates at diff prisons b/c could lead to comparisons that would provoke dissatisfaction and unrest (Turner v. Safly)

iii. Shaw v. Murphy: Turner v. Safly did not permit an increase in c’l protection whenever a prisoner’s communication includes legal advice. To increase c’l protection based upon content of communication reqs assessment of value of that content, and Turner test doesn’t accommodate valuations of content. Regs that permitted fed prisoners to receive publications from the “outside” but authorized prison officials to reject incoming publications was found to be detrimental to institutional security. (Thornburgh v. Abbott) Turner’s reas std is to be applied to regulations at issue and are facially valid under that std. 

iv. [exception](Prisoners CAN write letters that would magnify grievances b/c restriction is unnecessary for maintenance of order and discipline b/c had no legit interest in stopping prisoners from doing so Procunier v. Martinez) Ct declared unC a prison regulation that restrict types of letters that prisoners can write 

v. Media cannot interview particular prisoners b/c press attention could result in prisoners gaining notoriety and influence among fellow inmates(Pell v. Procunier)  

vi. Press does not have right of access to prisons b/c although there is important public interest in prison conditions, govt needs control over prisons. (Houchins v. KQED) This is more appropriately a question for leg.

vii. Inmates may not receive hardcover books except when mailed from bookstores b/c of concern about contraband (Bell v. Wolfish)

viii. Prisoners may not form a union and may not solicit others to join the union and hold union meetings out of deference to prison authorities (Jones v. NC Prisoners’ Labor Union)

d. Schools
i. Papish: Ct held that student couldn’t be expelled for political cartoon in newspaper b/c it was political speech.

ii. Bethel School Dist v. Fraser: Ct upheld punishment of student for speech given at school assembly, nominating another student for position in student using sexual innuendo. Ct upheld punishment and emphasized need for judicial deference to educational institutions. 


1. Freedom to advocate controversial issues in sch/classroom must be balanced against society’s interest in teaching socially appropriate behavior.

iii. Kuhlmeier: said school newspaper was nonpublic forum so school officials were entitled to regulate content of it in any reasonable manner (reas related to legit pedagogical concerns like teaching journalistic fairness, protecting privacy). So articles about pregnancy and divorce were excluded

1. In the context of whether F reqs school affirmatively to promote particular student speech, where educators’ have authority over school-sponsored activities and curriculum, schools have broad authority to regulate speech.

2. Where school sponsors activity in a way that students may reas perceive activity as bearing school’s imprimatur, schools’ right to restrict student speech is much greater than in Tinker.

3. School may disassociate itself w/ speech that is poorly written, profane, unsuitable for immature audiences. Must set high std for speech disseminated under its auspices. 

iv. Ct said whether removal of certain books from school library violated F depends on motivation behind govt’s action. If it is to deny access to ideas with which they disagree, then it is violation. If it is b/c books are pervasively vulgar, then it’s ok. Students have right to receive info and ideas.

FREEDOM OF ASSOCIATION (SS applies) Not an absolute right.

e. Freedom of association is a fund right protected by F.  Freedom to associate for the advancement of beliefs and ideas is an inseparable aspect of liberty assured by Due Process Clause of 14th, which embraces freedom of speech.

f. Freedom to collective effort on behalf of shared goals is important in preserving diversity and shielding dissident expression from suppression by majority.

g. Effective advocacy of public and private points of view is enhanced by grp association b/c grps have resources that single person lacks. An indiv’s freedom to speak couldn’t be vigorously protected from interference by state unless correlative freedom to engage in grp effort toward those ends weren’t also guaranteed. Also, very existence of grp support for an idea conveys a message.

h. Law prohibiting or punishing membership

i. Ct held that govt may punish membership or deny public employment only if it proves that a person actively affiliated w/ a group, knowing of its illegal objectives, and w/ specific intent to further those objectives

i. Bar membership

i. Konigsberg v. State Bar: Ct held that govt could deny bar membership to an indiv who refused to answer questions concerning membership in the Communist Party. But decade later, Ct said that govt may req indivs to answer such questions only if they are narrowly focused on whether the indiv actively affiliated w/ a grp knowing of its illegal objectives, and w/ specific intent to further those goals.

j. Laws requiring disclosure of membership

i. Disclosure of grp membership
1. Ct has held that govt may req disclosure of membership, where disclosure will chill associations, only if it meets SS.

2. NAACP v. Alabama ex. Rel Patterson: Ct declared unC state law which reqd that out –of-state corps meet certain disclosure reqmts. Ct said compelled disclosure of affiliation w/ grps engaged in advocacy may constitute an effective restraint on freedom of association. Ct has recognized vital relationship b/w freedom to associate and privacy in one’s associations. 

a. Petitioner demonstrated that disclosure led to public hostility threat of physical coercion, etc. 

b. Since immunity from scrutiny of membership lists is so related to right of assoc, state interest does not justify deterrent effect on right such discl is likely to have.

ii. Campaign finance disclosure: Ct has upheld such reqmts, though may chill contributions, b/c govt’s compelling interest in stopping corruption, except where there is reason to believe that the disclosure will chill contributions to a minor party or candidate.

1. Buckley v. Valeo: disclosure provides electorate w/ info in order to aid them in evaluating the candidates. Disclosure discourages corruption b/c of light of publicity.

2. Ct said that for a minor party, there was much less need for disclosure to prevent corruption for it is less likely that candidate will be victorious. Thus, ct held it was unC to req Socialist Workers Party to comply w/ a state campaign disclosure law b/c disclosure would serve little purpose and would chill contribution and associational activity.

k. Compelled Association: right not to be compelled to give financial support to organizations that promote ideologies

i. Can force nonmembers to pay union fees as to prevent freeloading off collective bargaining outcomes, but cannot force them to pay for ideological causes with which they disagreed (Abood) 

ii. Keller v. State Bar of CA: Ct said compulsory bar dues could be used only if reas incurred for purpose of regulating the legal profession or improving the quality of legal service available to the people of the State. Not to endorse gun control, or nuclear weapons freeze.

iii. Bd of Regents of Univ  of Wisconsin System v. Southworth: Ct held F permits public university to charge students an activity fee to fund a program to facilitate extracurricular student speech if the program/allocation of funds is viewpoint-neutral.  Students are asked to pay fees which subsidize speech they find objectionable, but to impose some optional or refund system to support only causes they agree to would put program at risk. If Univ determine that its mission is well served if students have means to engage in discussion of religious, scientific, social subjects, etc, then can impose mandatory fee to sustain open dialogue. However, it must protect student’s F rights to some degree to in order to do so.

l. Laws prohibiting discrimination

i. Ct has held that compelling interest in stopping discrimination justifies interfering w/ associational freedoms (to discriminate and include in association who they want to). 

ii. Freedom of association would only protect right to discriminate only if

1. it is intimate assoc or 

2. where disc is integral to express activity.

iii. Roberts v. US Jaycees: Ct said freedom of assoc is not absolute and gave SS formulation(infringements on that right may be justified by regs adopted to serve compelling state interests, unrelated to the suppression of ideas, that cannot be achieved thru means significantly less restrictive of associational freedoms. 

1. Ct found no evidence that requiring them to include women would undermine its expressive activities, and Jaycees was too large to be considered intimate associations. Is least restrictve means.

2. State’s interest in eradicating disc, unrelated to suppression of expression serves compelling interest of highest order.

iv. Boy Scouts of America v. Dale: Applying NJ’s public accommodations law to req that Boy Scouts admit homosexual Dale violates Boy Scouts’ right of expressive association. Forced inclusion of unwanted person in grp infringes on grp’s freedom of expression if presence affects in significant way the grp’s ability to advocate public/private viewpoints.  Rejected Obrien’s content-neutral std.

1. Determine whether org is expressive org (an assoc which seeks to transmit a system of values)

2. Whether application of reg violates freedom of assoc.

3. BoyScouts is an expressive association and force inclusion of Dale significantly affects its ability to advocate viewpoints by significantly burdening the Scout’s desire not to promote homosexual conduct as legit form of behavior. Impairs its message. Public or judicial approval of tenet of org’s expression doesn’t justify State’s effort to compel org to accept members where such acceptance would derogate from org’s expressive message.

FREEDOM OF THE PRESS

40. Ct has taken view that press is not entitled to any special rights or protection under F. 

            2 major issues:

a. Freedom of press as shield to protect the press from the govt

i. Taxes on the press:

1. Differential taxation of press places burden on interests of F, and cannot be tolerated unless State asserts counterbalancing interest of compelling importance that it cannot achieve w/o differential taxation (Minneapolis Star & Tribune Co)

a. Raising revenue may be compelling, but singling out of press was not necessary means of achieving.  

2. Ct has held that taxes that single out press are unC [concerned that it might chill press] but press can be reqd to pay general taxes applicable to all businesses.

3. Grosjean v. American Press Co: Ct declared unC a state statute imposing a license tax on advertisements in publications having circulation of more than 20K copies/week. Ct reviewed the history of the F and concluded that framers clearly intended to prohibit taxes directed at press b/c of fear they could cripple or at least chill the press.

4. Arkansas Writers’ Project Inc: Ct ruled that govt can’t discriminate among types of publications b/c it is content-based disc that didn’t serve compelling purpose.

5. Leathers v. Medlock: extension of state’s generally applicable sales tax to cable TV, while exempting print media, doesn’t violate F b/c didn’t single out press, and was not content-based.

ii. Application of general regulatory laws: Refusal to create exemptions for press

1. Press is not entitled to exemptions from general regulatory laws.

a. Associated Press v. US: Ct ruled against claim that F entitles press to an exemption from federal antitrust laws. Ct said freedom to publish is protected by Const but freedom to combine to keep others from publishing is not. 

2. Ct also says F does not entitle press to exemption from federal labor laws including 

a. OK Press Publishing Co v. Walling: F does not exempt press from Fair Labor Stds Act:

b. Cohen v. Cowles Media Co: generally applicable laws don’t offend F simply b/c their enforcement against press has incidental effects on its ability to gather and report the news. Enforcement of such laws against press is not subject to stricter scrutiny that enforcement against other persons/orgs.

3. If press could prove than application of general law would significantly burden its ability to function, Ct would have to consider whether exemption is appropriate.

iii. Keeping reporters’ sources and secrets confidential

1. Press cannot resist subpoenas that req disclosure of confidential sources. 

a. Branzburg v. Hayes: public interest in law enforcement and in ensuring effective grand jury proceedings is suff to override the consequential, but uncertain, burden on newsgathering that is said to result from insisting that reporters, like other citizens. 

i. Press must respond to subpoenas and relevant questions in course of valid grand jury investigation/criminal trial. Sources wouldn’t vanish… (cf atty/client privilege)_

ii. Concurrence: should balance freedom of press v. obligation of citizens to give relevant testimony wrt criminal conduct.

iii. Dissent: right to gather news implies right to confidential relationship b/w reporter and his source. Will deter publication of valuable info, harms public ultimately. 

iv. Searches of newsrooms

1. Police can search press newsrooms to gather info to aid criminal investigations under valid warrants (Zurcher v. Stanford Daily) (such searches may chill aggressive reporting and willingness of sources to speak to the press)

2. Immediately after this case, Congress enacted Privacy Protection Act of 1980 that protected press from searches of newsrooms, unless there is probable cause to believe that person committed crime or giving notice by subpoena is likely to result in loss of evidence. 

v. Law requiring that media make access available

1. Ct has found that F is not violated by requirements to give media access as applied to broadcast media but has invalidated such laws wrt print media

a. Broadcast(Red Lion Broadcasting Co V. FCC: Ct upheld c’ly of fairness doctrine that reqd broadcast stations present balanced discussion on public issues. Ct said it is the right of viewers which is paramount, not of broadcasters.  Ct said fairness doctrine enhanced this right by expanding the views and voices that public could hear. Broadcast frequencies are scarce so govt was justified in regulating their use to increase voices that public would hear.

i. Applied mere rationality test b/c doctrine was content-neutral

b. Print(Miami Herald v. Tornillo: Ct declared unC a right to reply law as applied to newspapers that reqd papers to print reply from candidate whose character had been attacked. Said the law exacted penalty on basis of content on newspaper and chills speech, intrudes on editorial discretion protected by F.

c. FCC repealed the fairness doctrine.

vi. Cable TV and emerging technology (b/w broadcast and newspapers)

1. Turner Broadcasting: Ct ruled that F applied to issue of Federal Cable Act which reqs that cable cos carry local over the air broadcast stations, thus forcing inclusion of some stations and preventing inclusion of others. 

a. Since must-carry provisions were content-neutral regulations, intermediate scrutiny is appropriate test.

b. If content-based, the SS is appropriate test.

2. Ct held that principles of Red Lion should not be applied to cable TV b/c physical limitations of broadcast medium are not present here.

3. INTERNET

b. Freedom of Press as a sword: F right of access to govt places/papers
i. Ct has held that public has right of access to ct proceedings, but not preferred right of access for the press.

ii. Ct has also ruled that public does not have right of access to prison inmates and facilities, and has rejected any special right of access for press.

iii. Press could be excluded from pretrial proceeding that considered the suppression of confession (Gannett) Trial judge can’t permit pretrial gag order.

iv. There is F right for public and press to attend criminal trials. It isn’t absolute(can be closed if right to attend is outweighed by overriding interests which cannot be satisfied by less restrictive means (Richmond Newspapers v. VA) Without this right, important aspects of freedom of speech and press could be eviscerated.  

1. criminal process must satisfy appearance of justice, which means one must allow people to observe it.

2. Also, open trial service to inform people about actions of branch of govt and to enhance fairness of judicial proceedings.

v. Globe Newspaper Co v. Superior Court: Ct declared unC a law that allowed trial cts to exclude press and public from hearing testimony of witnesses under 18 who were victims of sex crimes. Said closing ct proceedings would be allowed only if it was demonstrated to be necessitated by compelling govt interest, and is narrowly tailored to serve that interest.  Ct accepted that protecting minors was compelling interest, but state law that reqd closure in all cases was not suff narrowly tailored.

vi. Press and public have F right to attend voir dire proceedings b/c of importance of monitoring, unless asking prospective jurors deeply personal matters (Press Enterprise Co v. Superior Ct)  good law?

vii. Press and public do not have right of access to info produced in discovery in civil suit that was covered by protective order. (Seattle Times Co. v. Rhinehart)  

viii. Trial proceedings not held in presence of jury may be closed to the public.

c. Prisons
i. Ct has expressly right of access to prisons and rule that press is not entitled to any greater rights than general public. 

ii. Pell v. Procunier:   

iii. Houchins v. KQED:  Press is entitled to effective access to publicly accessible parts of a prison.
FIRST AMENDMENT: RELIGION

41. Congress shall make no law respecting an establishment of religion or prohibiting the free exercise thereof.  

42. Both clauses are complementary. Both protect freedom of religious belief and actions.

43. Framers intent:  

a. Evangelical view: worldly corruptions might consume churches 

b. Jeffersonian view: church should be walled off from the state in order to safeguard secular interests against ecclesiastical depredations/incursions

c. Madisonian view: religions and secular interests alike would be advanced best by diffusing and decentralizing power so as to assure competition among sects rather than dominance by any one.

d. Problem of using history to interpret religion clauses is compounded by changes in country since F was adopted: is much more religiously diverse.

44. Article VI clause 3:  said govt could not establish religion as condition for holding fed office or infringe free exercise of religion for those individuals.

a. Torcaso v. Watkins: Ct said Const’s framers sought to put people securely beyond reach of religious test oaths as such a test invades freedom of religion.

b. McDaniel v. Paty: Ct declared unC a state law that prevented priests from serving as delegates to the state constitutional convention. Ct found that law infringed free exercise of religion b/c indivs had to choose b/w being member of clergy or holding govt office.

45. Religion defined.

a. Ct has never formulated definition (though it refuses to recognize two separate ones) but has examined issue in 3 contexts:

i. Cases under Selective Service Act

ii. Ct can inquire as to whether a religious belief is sincerely held in deciding whether it is protected under the Const

iii. Ct has made it clear that an indiv’s sincerely held religious belief is protected by the F even if it is not the dogma or dominant view w/n the religion

b. Attempt to define religion under Selective Service Act

i. US v. Seeger: Ct broadly defined religion to include such monotheistic views (test of belief in relation to a Supreme Being is whether a given belief that is sincere and meaningful occupies a place in the life of its possessor parallel to that filled by the orthodox belief in God or one who clearly qualifies for exemption.

1. No criteria given for assessing whether a particular view is religion under this definition.

ii. Welsh v. US: Ct said crucial inquiry into whether one’s beliefs are religious is whether they play role of religion and function as religion in the registrant’s life. 

1. Belief in God is not prereq for religion. 

2. If an indiv deeply and sincerely holds beliefs that are purely ethical/moral in source/content, but that nevertheless impose upon him a duty of conscience to refrain from participating in any war, those beliefs occupy in life of that indiv a place parallel to that filled by God in traditionally religious persons.

c. Sincerely held beliefs

i. Judiciary can only determine if they are sincerely held views, not whether they are true or false. (men may believe what they cannot prove) (US v. Ballard)

ii. Problem is it is hard to determine sincerity of religions beliefs w/o view as to their truth/falsity. 

iii. Dissent: Most convincing proof is whether they have been true in his experience.

iv. Another way to assess sincerity of religion belief is with reference to prevailing doctrines for that religion. 

v. Since religion is inherently personal and often group-based, and an indiv might have sincere religious belief that departs from dogma of her religion, Ct said dominant views in a faith are not determinative in assessing whether particular belief is religion

vi. Indiv could claim a religious belief even though it was inconsistent w/ doctrines of her religion(Thomas v. Review Bd of Indiana Employment Div) D was Jehovah’s Witness who didn’t want to work producing turrets for military tanks even though other members from his religion did. Cts are not arbiters of scriptural interpretation.

vii. Frazee v. Illinois Employment Security Dept: Ct allowed an indiv to claim religious basis for refusing to work Sundays even though others of his religion didn’t ask to do so. 

ESTABLISHMENT CLAUSE

46. 3 major approaches 

a. Strict separation: to greatest extent possible, govt and religion should be separated. Govt should be secular as much as possible and religion should be entirely private realm of society.  

i. Problem: complete prohibition of all govt assistance to religion would threaten free exercise of it.

b. Neutrality theory: govt must be neutral towards religion

i. Symbolic endorsement test in evaluating the neutrality of govt action: govt violates est clause if it symbolically endorses a particular religion or if it generally endorses either religion or secularism.

1. Captures essential command of est clause which is that govt must not make person’s religious beliefs relevant to his or her standing in the political community by conveying message that one religion is favored over another

2. Said to be good test, but criticized for ambiguity and indeterminacy. Ct must make subjective choice as to how people will perceive a particular symbol.

ii. Pinette: issue in Pinette was whether it was unC for govt to preclude KKK from erecting Latin cross in park. Said excluding cross would violate speech rights and allowing it to be present wouldn’t violate est clause. 

1. Scalia plurality: rejected using test where the issue is private speech on govt property

2. Oconnor concur: test should be applied from perspective or perceptions of well-educated well-informed observer.

a. Symbolic endorsement test is applied from perspective of hypothetical observer who is presumed to possess a certain level of info that all citizens might not share. A reas observer must be deemed aware of history/content of community and forum in which religious display appears and general history of place in which cross is displayed. An informed observer will know how the public space in question has been used in the past.

b. Dissent: test should look to perceptions of reas passerby

c. Where govt’s operation of public forum has the effect of endorsing religion, even if govt actor neither intends nor actively encourages that result, Est Clause is violated. Here, reas observer would not likely perceive the cross as being endorsed by govt b/c there was sign disclaiming govt endorsement.

c. Accommodation approach


i. Ct should interpret clause to recognize the importance of religion in society and accommodate its presence in govt. 

ii. Under accommodation approach, the govt violates the est clause only if it literally est a church or coerces religious participation.

1. Lee v. Weisman:     

a. Violation of est clause exists even w/o coercion if there is symbolic govt endorsement for religion. Govt must not only refrain from compelling religious practices but also not engage in them either.

iii. Critics: say little ever will violate est clause. Nothing but govt creating its own church or by force of law requiring religious practices will offend the provision. Also, est clause std that only prohibits “coercive” practices or overt efforts at govt proselytization, but fails to take into account numerous more subtle ways that govt can show favoritism to particular beliefs or convey message of disapproval to others wouldn’t adequately protect religious liberty. 

iv. Supporters: nation is understood not as secular but pluralistic. Emphasis is placed on freedom of choice and diversity among religious grps. 

47. Theories as applied:

a. Allegheny County v. Greater Pittsburgh ACLU: concerned 2 different religious displays: crèche in county courthouse and large menorah in front of govt bldg.

i. Strict separation approach: both symbols should be deemed unC as violating est clause. Est Clause should be construed to create strong presumption against display of religious symbols on public property.

ii. Accomodationist: would have allowed both symbols

iii. Neutrality: applied symbolic endorsement test and found menorah was C’l b/c it was accompanied by Christian symbol (Christmas tree) but nativity scene wasn’t (was alone on govt property and thus likely to be seen as symbolic endorsement for Christianity)

48. Govt discrimination among religions

a. If govt discriminates among religious grps, such discrimination will be allowed only if SS is met. 

b. If govt discriminates between religion and non-religion, apply Lemon test. (Hernandez v. Commissioner)

c. Larson v. Valente: Ct declared unC law that imposed registration and reporting reqmst on charitable orgs, but exempted religious institutions that received more than half of their financial support for members’ contribution. Ct found no compelling interest justifying the disc.

i. Applied SS (one religion benefited over another)

ii. Likelihood of solicitation abuse was not closely-related to ratio of number of contribution to total contribution.

d. Grumet: declared unC a state law that created separate school districts for small village that was inhabited by Hasidic Jews. 

i. Law that created public school dist w/ boundaries identical to those of Village of Kiryas was unC as permissible preference for one religion over others. 

ii. Violated est clause b/c govt was impermissibly delegating govt authority to religious entity. Creating govt entity (School board) that was contiguous w/ religious community and thereby allowing religion to control its political process was impermissible fusion of govt and religious functions.

iii. Religious criteria was used to draw boundaries of district

iv. Creation of district was special favor for particular religious sect.

e. Lemon test for est clause:

i. If law is not discriminatory, Ct says ct should apply Lemon test: [law is unC if it fails any prong]

1. Stat must have a secular legislative purpose [can have both religious and secular purpose]

2. its principal or primary effect must be one that neither advances nor inhibits religion

a. Expressed in terms of symbolic endorsement: govt’s action must not symbolically endorse religion or particular religion.

3. statute must not foster an excessive govt entanglement with religion
ii. Lemon test is favored by strict separationists and neutrality (they emphasize whether purpose or effect is to symbolically endorse religion). Accomodationists want to overrule (has it been overruled?)

iii. Secular purpose

1. State law that reqd 10 commandments be posed in public school classrooms lacked secular purpose (Stone v. Graham) 

2. State law that authorized teachers to hold one minute period of silence for prayer/meditation lacked secular purpose (Wallace v. Jaffree)

3. State law that reqd public schools teach evolution also teach “creation science” lacked secular purpose (b/c is to endorse particular religious doctrine) (Edwards v. Aguillard)

4. State law requiring biz to be closed on Sunday was C’l b/c purpose was to provide uniform day of rest of all citizens (McGowan v. Maryland) 

iv. Advance/inhibit religion
1. Thornton v. Caldor: law that provided that no person may be reqd to work on Sabbath was unC b/c it created absolute right for indivs to not work for religious reasons, and thus favoring religion over all other interests. Impermissibly advances particular religious practice. Example of where ct used second part of test to invalidate a law.

2. Corp of Presiding Bishop of Church of Jesus Christ of Latter Day Saints: exemption for religious orgs from Title VII’s prohibition against disc in employment based on religion was found c’l. Ct concluded that exemption met first prong of Lemon test b/c it was permissible purpose to alleviate significant govt interference w/ ability of religious orgs to define and carry out their religious missions

a. Ct found that exemption was not inconsistent w/ second prong. Law simply allows churches to advance religion, which is their very purpose. For law to have forbidden effects under Lemon, it must be fair to say that govt itself has advanced religion thru its own activities and influence.

v. Excessive entanglement

1. Ct says law violates est clause when it reqs “comprehensive, discriminating, and continuing state surveillance.” 

2. Ct has also said that apart from specific entanglement of State in particular religious programs, assistance violates est clause if it carries the grave potential for entanglement in broader sense of continuing political strife over aid to religion.

RELIGIOUS SPEECH AND THE FIRST AMENDMENT

49. Ct has held that excluding private religious speech on govt property or with govt funds violates F protection of freedom of speech b/c it is an impermissible content-based restriction of expression.

50. 3 examples of where Ct used free speech approach to resolve est clause dispute

51. Religious group access to school facilities

a. Widmar v. Vincent: Ct declared unC a state univ’s policy of preventing student grps from using school facilities for religious worship or religious discussion. 

i. Univ had created public forum by opening these places to speech, and thus to justify discriminatory exclusion from public forum based on religious content of grp’s intended speech, Univ must satisfy std of review appropriate to content-based exclusions.

ii. Excluding religious speech was not necessary in order to be consistent w/ est clause. Ct applied Lemon test and said that:

1. Opening school facilities to all grps served secular purpose of providing forum for student meetings

2. Any effect in advancing religion would be “incidental.”  

3. Allowing religious grps to use school facilities was not excessive entanglement with religion.

iii. Distinguished from McCollum b/c policy is truly neutral as b/w rel and nonrel groups. Thus advancement of religion wouldn’t be primary effect of policy.

b. Bd of Educ of Westside Comm Schools v. Mergens: used Lemon test to conclude that preventing discrimination against speech b/c of its religious, [political or philosophical content was legit secular purpose. 

i. Students are mature enough to understand that school does not endorse student speech, merely permits it on nondiscriminatory basis. 

ii. There was no excessive entanglement w/ religion b/c faculty sponsors weren’t allowed to participate actively in religious grp meetings.

c. Lamb’s Chapel: Ct declared unC a school’s district policy of excluding religious grps from using school facilities during certain times. Ct said once govt chose to open its facilities to community grps, it can’t discriminate against religious speech unless SS was met. Avoiding violation of est clause did not provide such a compelling interest b/c fear of violation was unfounded.. 

i. Here, has secular purpose, doesn’t have principal or primary effect of advancing/inhibiting religion, and doesn’t foster excessive entanglement w/ religion.

ii. Applied Widmar

iii. Showing of film would not have been during school hours, was not sponsored by schools, would be open to public, not just to church members.

d. Good News Club: Ct holds that school’s restriction of club from meeting after hours at school violates Club’s free speech rights and that no est clause concern justifies that violation.

i. Based on Lamb’s Chapel which held that school district violated Free Speech Clause when it excluded private grp from presenting films at school based solely on its discussions of family values from religious perspective, and Rosenberger, which held that univ’s refusal to fund publication b/c it addressed issues from religious perspective violated Free Speech determined that exclusion here constitutes viewpoint-discrimination.  The policy of M’s limited public forum is to permit any grp to promotes moral character development of children. Club does so, just in a nonsecular way.

ii. Also, interest in access of Club was not outweighed by interest in not violating Est Clause. Here, the grp would have met after school hours, not sponsored by school, open to anyone who obtained parental consent. Allowing Club to speak on school grounds would ensure neutrality, not threaten it. Also, here, where school facilities are being used for non-school function and there is no govt sponsorship of Club’s activities, there is no est clause violation. Countervailing rights of free speech of Club and its members prevail here.

52. Student religious grp receipt of govt funds;

i. Rosenberger v. Rector: declared unC a state univ’s refusal to give student activity funds to Christian grp that published expressly religious magazine. 

1. Free speech(Ct said denying funds to religious student grp was impermissible content-based disc against religious speech. There is danger to liberty in granting state the power to examine publications to determine whether they are based on some ultimate idea and for state to classify them. Also, danger in chilling speech. 

a. Individual’s contribution to govt-created forum was not govt speech.

2. Est clause( Providing funds to religious grps wouldn’t violate est clause since govt program is neutral towards religion. Govt was acting with purpose and effect of fostering wide array of activities/viewpoints on campus.

53. Private placement of religious symbols on govt property

a. Pinette: cited Widmar, Mergens, and Lamb’s Chapel as est that “private religious speech is fully protected under Free Speech Clause as secular private expression.  So govt’s exclusion of cross b/c of its religious significance was content-based disc against speech.

i. Oconnor concur: recognized that excluding the cross was content-based disc, but said that est clause also reqd analysis as to whether allowing religious symbol would be perceived as govt endorsement for religion. Refer to case above.

54. When can religion become part of govt activities?

a. Schools: allowing students to be released from classes to receive religious instruction was impermissible if the religious teaching occurred on school premises but allowed if elsewhere.

i. Release time:

1. McCollum: Ct declared unC a schools’ policy of allowing students to be released, with parental permission, to religious instruction classes conducted during regular school hours in school building by outside teachers b/c violated wall of separation b/w church and state. 

a. Here, state’s tax-supported public school bldgs were used for dissemination of religious doctrines, and provides the grps with aid in that it helps to provide pupils for religious classes thru use of State’s compulsory public school machinery.

2. Zorach v. Clauson: Ct upheld school bd policy that allowed students to be released during school day for religious instruction outside school. This only accommodated religion, not violated est clause since govt funds and facilities weren’t used.  

ii. School prayers and bible reading

1. Ct has invalidated prayer in public schools, including voluntary prayers led by instructors and govt mandated moments of silent prayer. 

2. Has also invalidated clergy delivered prayers at public school graduations. But it hasn’t ruled as to whether moment of silent reflection or student delivered prayers at public school graduations would be unC.

3. Santa Fe Independent School Dist v. Doe: ct concludes that petitioner’s policy permitting student-led, student-initiated prayers at football games violates Est Clause. Applied Lee.

a. Ct recognized distinction b/w private speech endorsing religion which free speech and free exercise clause protects, and govt speech endorsing religion which est clause forbids. 

b. But ct not persuaded that pregame prayers should be regarded as private speech b/c are authorized by govt policy, take place on govt property, at govt-sponsored school-related events. 

c. In this context, members of listening audience must perceive pregame message as public expression of views of majority of student body delivered w/ approval of administration.  Degree of such involvement makes clear that pregame prayers bear imprint of state.

d. Though decision to attend game is purely voluntary, delivery of pregame prayer has improper effect of coercing those present to participate in an act of religious worship.

e. Invitation to chaiplan was not govt-created forum (then no est claus problem) b/c district had not indicated any intent to open pregram ceremony to indisrrciminate use of students generally

f. Majority picked speaker and minority views of religion excluded.

4. Engel v. Vitale: invalidated school policy of having non denominational prayer recited at beginning of each school day. Said govt’s writing prayers and directing they be read in public schools was unC.

a. Was non compulsory but clearly part of “religious program carried on by govt.”

5. Abbington School Dist v. Schempp: Ct declared unC a state’s law and city’s rule that reqd the reading at beginning of each school day of verses from the Bible and recitation of Lord’s Prayer by students in unison. Violated est clause b/c these religious exercises were prescribed as part of curricular activity of students, conducted in school bldgs, and supervised by teachers.

6. Wallace v. Jaffree: state law that authorized moment of silence in public schools for meditation and voluntary prayer was unC b/c law was not motivated by any clearly secular purpose but to reintroduce prayer into public schools.

7. Lee v. Weisman: clergy delivered prayers in public school graduations were unC. Students likely feel psychological pressure not to absent themselves during prayer, and there is heightened concern with protecting freedom of conscience from subtle coercive pressure in elementary and secondary schools. 

a. Ct concluded the leg’s sole purpose was to endorse religion so failed first part of Lemon test.

b. Students attend graduation, has to at least stand or maintain respectful silence so equal to req to participate

c. Blackmun concur: prayers in public schools are unC even in absence of coercion. Govt must not only not compel, but musn’t engage in practice either.

d. Dissent: not compelled. Important nat’l objective of unifying diverse participants. 

8. Cases embody view that govt-directed prayer is inherently religious activity b/c students are reqd by law to be present in school, and so even voluntary prayers are coercive. 

iii. Curricular decisions

1. Govt decisions concerning curriculum are declared unC if motivated by religious purpose.

2. Epperson v. AK: Law that made it unlawful for teacher in state-supported school or univ to teach evolution was unC b/c it was motivated by religious purpose and violated est clause.

b. Symbols on govt property

i. Ct has ruled that nativity scenes, menorahs, and other religious symbols are allowed on govt property so long as they do not convey symbolic endorsement for religion or for particular religion

ii. Lynch v. Donnelly: Ct upheld C’ly of nativity scene in park. Didn’t violate Est Clause b/c it was motivated by secular purpose of celebrating Christmas. Questionable b/c crèche is basic religious symbol of Christians.

c. Legislative chaplains:

i. Marsh v. Chambers: Ct upheld c’ly of state legislature employing a Presbyterian minister for 18 yrs to begin each session with a prayer. This practice as deeply embedded in history and tradition, and there is no threat to est clause. Didn’t apply Lemon test.

1. This case implies ct need not apply Lemon test if there is strong historical support for particular govt practice of supporting religion.

55. When can govt give aid to religion?

a. Dominant test has been to apply the Lemon test and ask whether: 

i. there was secular purpose for assistance

ii. whether aid has effect of advancing religion, and 

iii. whether particular form of assistance causes excessive govt entanglement w/ religion.

b. 4 major areas where Ct has considered govt aid to religion

i. Tax exemptions for religious orgs:

1. Tax exemptions that benefit only religion are unC, but those that benefit other grps along w/ religion, like charitable and educ institutions are permissible 

2. Walz v. Tax Comm: Ct upheld state law that provided property tax exemptions for real/personal prop used exclusively for religious, educ, charitable purposes. Ct emphasized that govt granted exemption to all houses of worship w/n a broad class of prop owned by nonprofit, quasi public corps which include hospitals, libraries, etc.

a. Tax exemption is not advancement nor inhibition of religion. Goal is to help nonprofit institutions that are important to community

b. Seemed exemption here was part of broader scheme that didn’t prefer religion over nonreligion

3. Texas Monthly Inc v. Bullock: Ct declared unC a tax exemption that was available only for religious orgs. TX law provided an exemption from state sales and use tax for periodicals related to religious faith, etc. 

a. When subsidy is conferred upon wide array of nonsectarian grps, fact that religious grps benefit incidentally does not deprive subsidy of secular purpose and primary effect.  When govt direct subsidy exclusively to religious orgs, conveys message of endorsement.

ii. Aid to parochial elementary and secondary schools

1. Ct has upheld govt providing buses to take children to and from parochial schools but not buses to take parochial school students on field trips. 

2. Ct has allowed govt to provide parochial schools textbooks for secular subjects but not audiovisual equipment. 

3. Ct has permitted govt to pay for administering standardized tests in parochial schools, but not for essay exams assessing writing achievement.

4. Txtbooks may be loaned to parochial students if similar policy is followed wrt public schools and private nonparochial students, and books are secular rather than religiously (Bd of Educ v. Allen)

5. Materials must be non-religious in nature, materials must not be diverted for religious purpose, and all schools, religious or not, are to be eligible for aid on the same terms (evenhanded).
6. Ct is most likely to uphold aid if 3 criteria are met:

a. Aid must be available to all students enrolled in public/parochial schools

b. Aid is more likely to be allowed if it is provided directly to the students than if its provided to the schools

c. Aid will be permitted if it is a type that likely cannot be used for religious instruction, but will be invalidated if it can be easily used for religious education

7. Agostini v. Felton: Ct held that public school remedial education teachers may provide instruction in private schools. In doing so, Ct overruled Aguilar v. Felton which held that such instruction violates est clause. Justice appeared to state new test for est clause: 

a. 3 primary criteria we use to evaluate whether govt aid has effect of advancing religion: 

i. it does not result in govt indoctrination, 

ii. it does not define its recipients by reference to religion, and 

iii. it does not creates an excessive entanglement. 

b. Taking public school teachers and sending them to parochial schools to teach special subjects doesn’t violate Est Clause if they teach in secular manner and w/o curricular interference  by parochial schools.

8. Mitchell v. Helms: Chapter 2 which is a program by which govt distributes funds to state/local govt agencies which in turn lend educational materials and equipment to public/private schools, is NOT law respecting an establishment of religion in a parish where many private schools receiving Chapter 2 aid there are religiously affiliated.  

a. Ct held that law neither results in religious indoctrination by govt nor defines its recipients by reference to religion. Thus, Chp 2 is not law respecting an establishment of religion. Thus, Meek and Wolman are now bad law

b. Nothing in est clause reqs exclusion of pervasively sectarian schools from otherwise permissible aid programs. Applying the Agostino criteria, ct saw no basis for concluding that Chp 2 program has effect of advancing religion. 

i. Doesn’t result in govt’l indoctrination b/c it determines eligibility of aid neutrally, allocates that aid based on private choices of parents of schoolchildren

ii. Doesn’t provide aid that has impermissible content. 

iii. Nor does it define recipients by reference to religion.

c. Oconnor concur: felt plurality announced rule of unprecedented breadth for evaluation of Est Clause challenges to govt school-aid programs. 

d. Dissent: Plurality breaks w/ Est Clause principle when it espouses new conception of neutrality as practically suff test of c’ly that would, if adopted by the Ct, eliminate inquiry into a law’s effects. Evenhandedness neutrality as a sole criteria of c’l intent or effect is insuff.

9. Is aid available to all students?

a. Nyquist: ct declared unC state law that provided reimbursement and tax credits to students attending nonpublic schools, even though aid went directly to families rather than schools. Ct said aid was available only to nonpublic school students and thus had primary effect of advancing religion.

b. Mueller v. Allen: Ct upheld program of tax credits that were available to all students at both public and parochial schools. 

i. Ct applied Lemon test and upheld income tax credits as c’l:

1. State’s decision to defray cost of educ expenses incurred by parents, regardless of type of schools their children attend, evidences a purpose that is both secular and understandable. An educated populace is essential to the political and economic health of any community and State’s efforts to assist parents in meeting the rising cost of educ expenses plainly serves this secular purpose of ensuring it.

2. Ct emphasized that tax credits were one of many deductions available and were limited in size. Ct said that the leg’s judgment that deduction for educ expenses fairly equalizes tax burden of its citizens and encourages desirable expenditures for educ purposes is entitle to subst deference. 

3. Finally, ct said allowing tax credits didn’t entail govt entanglement w/ religion. No govt monitoring was involved here.

ii. Said was primarily secular in effect for deduction was available to all parents and given to parents directly (preventing imprimatur of state approval)

10. Is the aid provided to students or to the schools?
a. Some aid provided directly to students has been invalidated

b. Cases suggest there is presumption against aid received by schools rather than students

c. Direct grant of money as in Nyquist/Levitt is objectionable b/c it so easily used for religious purposes and b/c it appears to be an endorsement of religion

d. Nyquist: Ct declared unC a portion of state law that authorized “direct money grants from State to qualifying nonpublic schools to be used for the maintenance and repair of school facilitates and equipment to ensure the health, welfare, and safety of enrolled pupils.  Ct found govt violated est clause when it provided funds directly to religious institutions.

e. Levitt: Ct declared unC a state law that provided nonpublic schools a sum of money for each pupil to reimburse it for costs incurred in complying w/ reqmts for standardized test and record keeping. Ct said lump sum payments violated est clause

f. Everson: Ct ruled that state could reimburse parents of parochial school children as well as public school students, for expenses incurred in transporting their children on buses to their schools.

g. Comm for Public Educ and Religious Liberty v. Regan: allowed state to reimburse private schools for expenses of compiling state reqd data, such as student attendance records and of administering and grading state mandated standardized tests.

11. Is it aid that can be used for religious instruction
a. Govt cannot pay for field trip transportation for parochial school students b/c trips could be used to advance religious purposes. (Wolman v. Walter)  

b. Govt cannot provide instructional materials, including audiovisual equipment, to parochial schools (Meek v. Pittenger)  (includes periodicals, maps, charts, sound recordings, film, projection equipment, lab equipment)

i. Ct said this material and equipment could be easily used for religious instruction. Ct explained that direct aid to PA’s predominantly church-related, nonpublic elementary and secondary schools, even though limited to wholly neutral, secular instructional material and equipment, inescapably results in direct and subst advancement of religious activity

c. Ct has said that govt may reimburse schools for costs of administering standardized tests, but not for expense incurred in teacher-written, graded exams.

d. Govt may not pay teacher/govt Ee’s salaries in parochial schools, even for teachers of secular subjects, b/c teacher could be giving instruction in religious matters and any govt monitoring would mean excessive govt entanglement w/ religion.

i. Ct recognizes that dedicated religious person, teaching in school affiliated w/ his faith and operated to inculcate its tenets, will experience great difficulty in remaining religiously neutral

e. Grand Rapids School Dist v. Ball: Ct declared unC a public school district’s program of sending public school teachers into private and parochial schools to provide supplementary classes. Ct found program impermissibly advanced religion in 3 ways:

i. Teachers participating in programs may become involved in intentionally or inadvertently inculcating particular religious tenets or beliefs

ii. Programs may provide a crucial symbolic link b/w govt and religion

iii. Program may have effect of directly promoting religion by impermissibly providing a subsidy to the primary religious mission of the institutions affected.

f. Aguilar v. Felton: Ct declared unC the use of fed funds by local school districts to pay salaries of public Ees who teach in parochial schools. B/c assistance is provided in form of teachers, ongoing inspection is reqd to ensure absence of religious message

i. Thus, scope and duration of program would req permanent and pervasive state presence in sectarian schools receiving aid.

g. Yet, not every form of state subsidized instructional personnel is unC.

h. Ct has held that govt may provide its Ees to parochial schools to supply diagnostic services for testing children for health/educational problems. 

i. Govt may provide therapeutic services for health and educ disabilities for parochial school students at sites outside those schools.

j. Sign language: Zobrest: Ct upheld c’ly of govt providing sign interpreters for parochial school students. Ct emphasized that aid was available for all students need them in both parochial and public schools. Also, direct beneficiary of aid are students, not school. 

i. Also, ct distinguished sign interpreters from teachers/guidance counselors. Nothing suggests interpreters would do more than accurately interpret whatever material is presented to class as a whole.

iii. Aid to religious colleges/universities

1. Ct has been more lenient in allowing govt aid here b/c they are not likely to be as permeated w/ religious doctrine/dogma as are elementary and secondary schools (diff in age of students, ability to understand govt assistance is not endorsement of religion). 

2. Ct has stressed that aid to colleges and univ is less likely to produce political divisiveness that seems inherent in assistance to parochial elementary and secondary schools

3. Tilton v. Richardson: Ct upheld c’ly of religious colleges/univ receiving fed money for construction of facilities that would not be used for religious instruction. 

a. Ct applied Lemon test and concluded it was:

i. Permissible b/c purpose of aid was to expand facilities in colleges and univ to accommodate rapidly growing number of kids who want higher education, and this is legit secular objective appropriate for govt action.

ii. Also, ct found that aid didn’t have effect of advancing religion b/c law was carefully drafted to ensure that federally subsidized facilities would be devoted to secular fx of institutions.  

iii. Ct concluded that allowing aid wouldn’t cause excessive govt entanglement w/ religion. Ct said college students are less susceptible to religious indoctrination…since it is not subst purpose or activity of these church-related colleges/univs, there is less likelihood of permeation in area of secular education.

4. Dissent: direct govt financial aid to religious institutions violates est clause

5. Roemer: Purpose of Maryland program which provided for grants to private colleges/univs was upheld b/c purpose of it is:

a. Secular one of supporting private higher education generally, as economic alternative to wholly public system 

b. Institutions are not so permeated by religion that the secular side cannot be separated from sectarian, and 

c. Effect was not to advance religion b/c state law reqd that state funds not be used to support specifically religious activity. 

d. Not excessive entanglement b/c there was minimal state oversight reqd b/c danger of political divisiveness is subst less when aided institution is not an elementary/secondary school and student constituency is not local but diverse.

iv. Aid to students in religious schools

1. Witters v. Wash. Dept of Serv for the Blind: Ct found c’l a state program that provided vocational rehab assistance to physically disabled students and was used by blind student at Christian college. Using Lemon test, ct noted:

a. Secular purpose of promoting well-being of visually handicapped thru provision of vocational rehab serv, and only miniscule amt of aid would go to religious institutions. 

b. No effect of advancing religion and 

c. Would not entail excessive entanglement. 

d. Is available to all students at public/parochial schools, and assistance received by student and not school.

v. Aid to religious institutions other than schools

1. Ct is more likely to be deferential to govt, as in reviewing aid to colleges/univ, than it is to be more vigilant in its review, as in concerning aid to elementary/secondary schools.

2. Bradfield v. Roberts: Ct upheld c’ly of govt building a new facility for church-affiliated hospital b/c ct didn’t discriminate based on religion and said it was immaterial that hospital was run by religious grp.

3. Bowen v. Kendrick: Ct deemed c’l an act which provided for grants to orgs to provide counseling/care to pregnant adolescents, and the law authorized receipt by religious as well as non-religious orgs. Applied Lemon test to conclude that:

a. Law was motivated by legit secular purpose of eliminating/reducing problems caused by teenage pregnancy. 

b. Did not have impermissible effect of advancing religion nor did it favor religious grps compared to secular one. Aid must be made available regardless of whether it will ultimately flow to secular/sectarian institution. 

c. Also, not entanglement w/ religion b/c no reason here to assume that religious orgs which may receive grants are pervasively sectarian in same sense as Ct has held parochial schools to be.

4. Dissent: statute encourages use of public funds for giving religious grps a pedagogical/counseling role w/o imposing restraints on sectarian quality of participation. Law had effect of advancing religion b/c govt funds pay for such orgs to teach impressionable teens on highly sensitive subject of considerable religious significance, often on premises of church.

FREE EXERCISE CLAUSE

56. Ct repeatedly has stated govt may not punish/compel religious beliefs; people may think/believe whatever they want

57. Free exercise clause does not provide absolute protection for religiously motivated conduct. Provides 2 concepts:

a. Freedom to believe (absolute)

b. Freedom to act (not absolute)

58. When is free exercise clause invoked?

a. When govt prohibits behavior that a person’s religion reqs: (Reynolds v. US) USSC upheld c’ly of law forbidding polygamy even though Mormons claimed it was reqd by their religion

b. When govt reqs conduct that person’s religion prohibits: Ct rejected Amish challenge who claimed that reqmt they obtain SS# and pay taxes violates their religious beliefs (US v Lee)

c. When indivs claim that law burdens or makes more difficult religious observances (govt impermissibly burdens religion if it denies benefits to those who quit jobs for religious reasons)

59. Test (principles)

a. Intent: purpose of govt is to negatively effect conduct b/c it is dictated by religion

b. Where there’s no intent but statute has the effect(apply heightened scrutiny

i. Particularly important govt goal

ii. Exemption would subst hinder fulfillment of goal

c. Unintended effect approach: uphold laws only when they are least restrictive means of acommplishing a compelling state objective(where state’s objective can be served as well by granting exemption to the burdened such exemption must be given.

60. Historical development of law

a. Sherbert v. Verner: Ct expressly held that SS should be used in evaluating laws burdening free exercise of religion and declared unC’l the denial of unemployment benefits to a woman who was discharged from her job rather than work on Sunday. Ct usually applied SS to religion clause claims, but usually sided w/ govt. The Act strongly encouraged conduct that is violative of religious beliefs.

i. Test: govt ations that subst burden religious practice must be justified by compelling govt interest. Has been limited to unemployment compensation field.

b. Employment Division v. Smith: law of free exercise clause changed a lot. Ct held the clause can’t be used to challenge neutral law of general applicability. No matter how much a law burdens religion, it is c'l as long as it doesn’t single out religious behavior for punishment and was not motivated by desire to interfere w/ religion (Ct upheld law that prohibited peyote b/c it applied to everyone in state and didn’t punish conduct solely b/c it was religiously motivated)

c. Reynolds v. US: fed law prohibiting polygamy was rejected b/c professed doctrines of religious belief should not be superior to law of land, b/c effect would be to permit every citizen to become law unto himself. Congress was left free to reach actions which violate social duties or are subversive of good order

d. After, law was that a neutral law of general applicability only had to meet rational basis review, but laws directed at religious practice had to meet SS. But NOW, Religious Freedom Restoration Act of 1993 overturned Smith and restored SS for free exercise clause analysis. (is this act still around?)

61. Restrictions on religious solicitations

a. Cantwell v. Conn: overturned convictions of Jehovah’s Witnesses who were convicted of soliciting money w/o licenses. Ct recognized the freedom of religious conduct was not absolute but power to regulate unduly to infringe protected freedom. Licensing system for religious solicitations violate free exercise and free speech clause of F

b. Murdock v. Penn: Ct said it was unC’l for state to apply state license tax to JW who went door-to-door soliciting funds for religion and distributing literature.  Flat license tax for privilege of soliciting w/n municipality when it was applied to indivs who were disseminating religious material and soliciting for their religion was unC.

c. Follett v. McCormick: Ct declared unC a city’s tax on agents selling books when tax was applied to distributor of religious literature b/c it infringed free exercise of religion. 

d. Both these cases involved license taxes directed at F activity: dist literature and soliciting funds.

e. Though ct protected religious solicitation, Ct also made it clear that govt could impose limits on such activities. 

f. Prince v. Mass: Ct held that state could prohibit children from being used in solicitations and rejected claims bought upon free exercise of religion.

62. SS: cases from 1960-90

a. Sherbert v. Verner: Ct held SS was appropriate test in evaluating govt laws burdening religious freedoms. Issue was whether some compelling state interest enforced eligibility of provisions of statute justifies subst infringement of F rights. Not here. In most free exercise clauses, Ct upheld the laws.

i. No showing was made that exemption for sabbatarians would prevent state from achieving its objective (assuming payments only go to those who were involuntarily employed)

b. Thomas v. Review Bd: ct held that govt couldn’t deny unemployment benefits to an indiv who quit his job rather than accept transfer work in armament sections of factory. It was not for judiciary to evaluate proper content of religious doctrines. 

c. Hobbie v. Unemployment Appeals Comm of FL: Ct applied Sherbert and Thomas and held that state was reqd to provide unemployment benefits to a woman who was fired when she refused to work on her Saturday Sabbath.

d. Frazee v. Ill Dept of Income Security: Ct found that state law that reqd unemployed indivs to be available for work seven days a week infringed free exercise clause when it was applied to deny benefits to indiv who refused to work on Sunday Sabbath. Doesn’t matter if he was member of org church.

e. Wisconsin v. Yoder: Ct held that free exercise of religion reqd that Amish parents be granted exemption from compulsory school laws for their children. The higher education values that are taught are too different from Amish values, and school is impermissible exposure to worldly influence in conflict w/ their beliefs. Enforcement of compulsory education would destroy free exercise of their religious beliefs.

i. Ct applied SS saying exemption must be granted unless state could show interest of the highest order which couldn’t be served by means other than denial of exemption (granting exemption would have undermined state’s secular purpose)

f. Employment Division v. Smith: we have never invalidated any govt action on basis of Sherbert test except denial of unemployment compensation. In recent years, ct has abstained from applying Sherbert test at all. Distinguished Yoder saying it involved 
”hybrid” rights, right of parent to control upbringing of children.

63. Cases rejecting free exercise challenge:

a. Braunfield v. Braun: Ct rejected free exercise clause challenge to Sunday closing laws. (Jews who closed on Sat for religious beliefs couldn’t afford to close on Sun as well) Statute before us does not make criminal the holding of any religious belief, and only indirectly poses burden. 

i. Would restrict operation of legislature. 

ii. Ct accepted state’s argument that Sunday closing laws served important govt interest in providing uniform day of rest.

b. US v. Lee: Ct rejected claim by Amish that reqmt for paying SS taxes violated free ex clause (Amish find it sinful not to provide for own elderly) But said restriction on religion was essential to accomplish overriding govt interest of protecting fiscal vitality of SS system.

i. Exemption would impair govt’s objective.

c. Jimmy Swaggart Ministries: Ct rejected free ex challenge to payment of sales and use taxes for sale of goods and literature by religious grps. Free ex didn’t create basis for exemption from general tax law. Distinguished from Murdock on ground that they involved laws that taxed only F activity of soliciting.

d. Bob Jones Univ: Ct held that denial of tax exempt status to private schools that racially discriminated b/c of sincere religious belief did not violate free ex: govt has fund, overriding interest in eradicating racial disc in education, which subst outweighs whatever burden denial of tax benefits places on exercise of religious beliefs. Ct found that eliminating disc was compelling govt interest and no less restrictive means are available to achieve the govt interest.

i. Policy conflicted w/ state’s compelling interest in banning privately practiced discrimination and that interest couldn’t be satsifed by less restrictive means.

e. Bowen v. Roy: Ct rejected claim for religious exemption to reqmt that indiv provide SS numbers in order to receive welfare benefits b/c Ct has never interpreted F to req gvot itself to behave in ways that indiv believes will further his spiritual development. Does not afford right to dictate conduct of govt’s internal procedure.

f. Goldman v. Weinburger: denied claim of Orthodox Jewish doctor who said his religion reqd he wear a yarmulke in violation of dress code.  Ct proclaimed need for deference to military and said that our review of military regs challenged on F grounds is far more deferential than c’l review of similar laws or regs designed for civilian society. Ct said that to accomplish its mission, the military must foster obedience, unity, and uniformity.

g. Lyng v. Northwest Indian Cemetery Protective Assoc: Ct made this even more explicit and rejected free ex clause challenge to fed govt’s building a road and allowing timber harvesting in national forest that contained sacred Indian burial grounds. Construction would virtually destroy Indians’ ability to practice their religion b/c sacred areas are integral part of their belief system, but free ex clause can’t be understood to req Govt to conduct its internal affairs in way that comports w/ religious beliefs of particular citizens.

i. No matter how much govt action burdens invid’s practice of religion, if he isn’t being coerced, there is no free ex claim.

h. Employment Div v. Smith:

i. Part of growing trend to curtail free ex rights

ii. Issue: whether free ex cl permits state to include peyote use within reach of criminal statute.

iii. Generally applicable criminal law is automatically enforceable so long as consequence is not intended by the govt (SS given to govt’s refusal to grant ex would be abolished)

iv. Right of free ex does not relieve indiv of obligation to comply w/ valid, neutral law of general applicability on grounds that law proscribes conduct that his religions prescribes.

v. No violation of free ex if fact that burdens is generally applicable fcriminal prohibition and burden is merely incidental.

vi. Only applies where govt action has unintentional effect of burdening religion

vii. Ct expressly changed law of free ex clause with this case. Smith involved challenge by Native Americans to law that prohibited Peyote, and state’s determination that religious use of it which resulted in their dismissal from employment was conduct disqualifying them from receipt of unemployment compensation benefits.

viii. Ct rejected claim that free ex of religion reqd exemption from otherwise valid law prohibiting conduct that state is free to regulate.

ix. Said cases where free ex clause challenges had been upheld all were “hybrid situations” involving free ex clause claims and other c’l protections

x. Sherbert line of cases applied only in context of denial of unemployment benefits.  

xi. Rejected use of SS for challenges to neutral laws of general applicability that burden religion. B/c America is so diverse, cannot afford luxury of deeming presumptively invalid every regulation of conduct that does not protect interest of highest order. Should look to democratic process for religious exemptions.

1. Compelling interest served in preventing use of peyote.

xii. Smith changes test for free ex clause from SS to rational basis.

xiii. Will apply SS unless govt act is both neutral and of general applicability

i. Church of the Lukumi Babalu Aye, Inc:

i. The only case interpreting Smith.

ii. There was illicit intent involved here so applied SS.

iii. Law prohibiting sacrifice of animals was unC. Reaffirmed Smith test and declared that precedent est that law that is neutral and of general applicability need not be justified by compelling govt’l interest even if law has incidental effect of burdening religions practice. Law failing to satisfy the reqmts must be justified by compelling interest and narrowly tailored to advance that interest.

iv. Decided law was not neutral b/c its clear object was to prohibit religious practice. Law said its purpose was clearly to prohibit practice of Santeria religion. Allowed killing of animals by other religions as well. Not law of general applicability either b/c ordnances are drafted w/ care to forbid few killings but that of religious sacrifice. Thus, Ct applied SS b/c govt could achieve goals of safety and sanitary disposal of animal remains w/o targeting Santeria religion.

j. After this case, the law of free ex clause was that provisions are not violated by neutral law of general applicability unless it fails rational basis review, but law that is not neutral or of general applicability would be found unC unless it met SS.

64. Religious Freedom Restoration Act 

a. Adopted to negate the Smith test and req ASS for free ex clause claims. Many courts have upheld as C’l under Congress’s power under section 5 of 14th amdt. Some believe it is unC in that it overrides Ct decision and violates separation of power for Congress by statute. Is it C’l now?
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