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CONSTITUTIONAL LAW

· Review Articles I, II, and III of the United States Constitution.

I.  The Nature and Sources of the Supreme Court’s Authority

A. Nature of Judicial Power

1. Source?

2. Is the power a final power?

3. Is the power an exclusive power?

4. What are the limits to the SC’s power?

a. internal = textual (within Art. III)

b. external = structural (outside of Art. III, but still in the Constit.)

c. Congressional limitations

B. Nature of the System of Government (Federal System)

1. Dual Federalism (Federal and State)

2. How far down can the federal gov’t go and how far up can the state gov’t come?

C. Marbury v. Madison  US SC 1803

FACTS:  Marbury, P, was named a justice of the peace for DC at the close of the Federalist Administration by Pres. John Adams.  Madison, D, was Pres. Jefferson’s Secretary of State.  Marbury, going directly to the SC, sought to compel Madison to deliver the promised commissions.

Ps filed a motion for mandamus (writ commanding performance to an inferior officer).

H/R/Notes:
Chief Justice Marshall: Considers 3 questions:

1. Does Marbury have a right to the commission he demands?

· Yes, everything was procedurally complete…signed appointment, US seal. 

· Counter: Not sent out in time, so “nullity”.

2. Do the laws of the country afford him a remedy?

· Can the executive department decision be examined by the CT?  Madison can be reviewed by the CT b/c the Leg. directed him to perform certain acts of which independent rights are dependent upon (duty to commission appointments goes beyond duties of the office as prescribed by Congress and affects indiv. rts.)

· Marshall’s postulate: Protection of civil liberties (not the law or the Constit.).  To protect these, need remedy or protection through the laws.  This is not an exception to the standard of affording legal remedies for civil liberty violations b/c this is a legal, not political, question.

· There is no presumption that the acts of the Exec. branch are not reviewable.  Marshall’s  postulate:  If laws repugnant to the Constit. are not reviewable, then the Constit. is reduced to nothing.

· Constit. is either:

a. Supreme, Paramount Law, OR
b. An ordinary leg. act, alterable when the leg. pleases.

* There is no middle ground.*

* This is why there is no presumption against the reviewability of gov’t branches.*

Note: If duties are assigned by political discretion, the acts are potentially non-reviewable (so long as they are not legal rts. that involve indiv. rts.)  - LOOK TO THE NATURE OF THE TRANSACTION – IS IT POLITICAL OR LEGAL?

· Marshall says it is a “plain case for a mandamus” (b/c legal  

wrong to Marbury). 

3. Is the appropriate remedy (if he is entitled to one) a mandamus issuing from this court?

· Nature of the writ: 1. Writ must be directable at the officer.  2. Person applying must be without any specific legal remedy.

· Power of this CT to issue mandamus:

· Present under the Judiciary Act of 1789 (CT can issue writs of mandamus to persons holding office under the authority of the US) – Marshall says it expands the power of SC beyond its Constitutional powers, and so Constit. prevails over the Act.

· Constitutional power to hear cases arising under the US 

Constitution & laws, namely the Judiciary Act of 1789.

· Superior and Inferior CTS; Constit. enumerates powers and  

distributes into original and appellate jurisdiction.

· Mandamus = exercise of appellate jurisd. that the Leg. decides 

whether to give to a CT or not (limit on judicial power).

* Since the Constit. gives the SC appellate jurisd.   

over this case (b/c not involving an Ambassador, Public Minister/Counsul, or State as a party), and commanding Madison to grant the commissions is essentially a case involving a new cause (original jurisd.), the leg. act is in conflict with the Constit., and the Constit. wins over the Judiciary Act of 1789.

Counter-argument: The Constit. does not say that such a case cannot have original jurisd.  There are no “negative restrictions”, so original jurisd. allowed.  Marshall rejects: Need not have explicit neg. restrictions or “all other appellate” language is a “mere surplusage”.

* Marshall puts emphasis on the Constitution b/c of  

   popular sovereignty…”original will of the    

   people”, “designed the document to be  

   permanent”, the source of the document’s  

   legitimacy is in the people.

HOLDING:  If the SC identifies a conflict between the Constit. and a congressional statute, the CT has the authority and the duty to declare the statute unconstitutional and to refuse to enforce it.




Why does Marshall say the CT has this authority?

1. Power vacuum---Marshall went for it.

2. Effort to explain how the Constit. is intended to work.

· Constit. is the paramount law.

· Controlling standard for all legislation.

What are the limits to this final and exclusive power?
1. Roving Police – unlimited power to control other branches, OR
2. Limited, modest power (Marshall acknowledges that the CT’s power is limited).

Limitation sources:

a. Constit. text/language

b. Context, structure (federal/state), punctuation to extract a limitation

Exs.

1. Articles I, II, III: Leg., Exec., Jud. = Implied Separation of Powers intent.

2. Enumerated Powers in each article: Orig. v. Appell. Powers enumerated, so CT power is limited.

Overlapping powers – Checks and Balances:

A. War (Leg.) and Commander-in-Chief (Exec.)

B. Exec. treaty Negotiating & Leg. approval to pass.

C. Leg. enactment of laws and Exec. Veto power & Leg. possibility to override veto.

D. Impeachment: Leg. over Exec. w/ Chief Justice presiding (Jud.)

4 Types of Interbranch Conflict 

1. S of P conflicts: Q of competence (One branch acts outside its scope of competence).

2. Act itself is unconstitutional:  concedes competence, attacks the Act’s constitutional merits.

3. One branch claims that the power it is asserting is 1. Exclusive, and 2. Non-reviewable.

Exs. - Marshall suggest this of Judiciary in 

          Marbury.

        - Nixon claimed “Exec. Privilege” over the 

           tapes.

        - Clinton claimed “Exec. Privilege” for Pres.’s  

           movements/whereabouts (failed).

4. One branch chooses to ignore the power of another  

branch (usually b/c Q of national security – rare) (If Pres. claims he is going against one branch to faithfully execute the “Take Care” clause (Art. II)).

How are these conflicts resolved?  By the SC.  

· SC authority is limited by Congress.  Congress has not gone so far as to abolish the CTS, but it has curtailed CT powers.

· CT must exercise prudence.  Must be a “case in controversy”.  No advisory opinions (ex. no opinion on Vietnam War).





M v. M: 

Establishes the power of judicial review (power to test the legality of legislation and declare it void if it conflicts with the Constitution).

· Ordinary judicial function = live case before a CT (incidental byproduct)
· Extraordinary authority of the SC = roving commission to police the other branches (no live case necessary)
· Marshall reveals hesitation in ordering the Exec. branch to do something (“peculiar delicacy”, “novelty”, “real difficulty”, etc.)

What else could Marshall argued?

1. Wrong CT – did not need to reach the judicial review argument.

2. Marshall could have removed himself…conflict of interest (former Sect. of State, brother involvement, etc.)

3. Could have held that commission vests not upon signature, but upon delivery.  So, Marbury was out of luck.

4. Need not have established the presumption of review.  A Constit. interpretation revealed that the exec. decision of appointment is non-reviewable b/c  a power of the exec. branch.

5. Judiciary Act of 1789 § 13 – Constitutional b/c power of mandamus is appellate due to “exceptions provided by Congress”.  Argument would fail b/c still need original jurisd. accd. to the Constit.

6. Even if view § 13 as extending original jurisd., lack SMJ b/c Marbury was not within the Art. III original jurisd. categories (Ambassador, Public Minister/Consul, etc.)

* How does Marshal jump all these hurdles and reach judicial review?  Did Marshall have a strategy all along? “Usurpation of Unclaimed Power”?* 
  

Was Marshall asserting competence or an exclusive power of the CT?

Competence – review is not impossible b/c it is the duty of the judiciary to say what the law is (judicial review is an incidental function).  Approach every law with the presumption of constitutionality, and if find otherwise, strike it down in the live case before the CT (incidental function).


Exclusive Power – if judicial review is made the law.

Was the power exerted by Marshall a usurpation (illegal)?

The Constit. does not expressly or implicitly allow for judicial review.  Marshall, by his own assertion, says it is a final power vested in one court forever. 


D.  The Legitimacy of Judicial Review

1. It is possible to have a Constit. w/o judicial review.  Marbury derives judicial review from the existence of the Constit.

2. Constitutional Convention Debate as to Judicial review:

· Madison: Judges + Exec. checking the Leg. = “dangerous innovation”.  Let the cases come before the court in a official character…the Courts should not risk going against the popular legislature.

3. Federalist Papers – Hamilton No. 78

· Judicial Branch is the weakest of the 3 branches, so everything must be done to protect this branch.  How?  Give it deference, independence.  CTS must be the intermediate between the people and the legislature.  If the Leg. had this power, it would be determining the validity of its own laws…people would have no recourse to challenge the laws.

· Interpreting the laws is the function of the CTS (competence argument).

4. Hand-Wechsler Debate

· Hand: No Judicial review – inconsistent with S of P…makes the CT a third Leg. Branch.

· Wechsler: Judicial power anchored in the Constit.  Duty to decide a litigatd case in accordance with the law.

5. Marshall in Marbury
1. CTS are the highest Leg.

2. CTS will declare void any law in conflict w/ the Constit.  

3. 1 and 2 are assertions of exclusive power.

4. Judiciary is one branch of the gov’t and in the exercise of that function, the CT is supreme.  Individual rts. are remedied against political rts.

5. A written Constit. implies a guarantee of limited gov’t.

6. CTS take oath to uphold the Constit. and so have power of judicial review.

The above assertions are made even though:

1. No explicit Constit. power.

2. Constit. does not imply judicial power.

3. Even though Constit. limits gov’t, still do not know who is to decide when limitations are exceeded.  For the CTS to claim this power begs the Q.

4. Some agency other than the CT could decide the validity of leg. actions.

5. All branches take oaths…if an inquiry does not answer why the power exists, neither does the oath.

* Marshall does win on 1. Competence, and 2. Finality.  Exclusivity of SC power to interpret the Constit. is perceived by the public.*

  6.   Judicial Review and Democracy 

Undemocratic, Counter-majoritarian aspects of judicial review underlie advocacy of judicial self-restraint.


E.  Cooper v. Aaron US SC 1958

FACTS: Gov. Faubus of Arkansas refused to be bound by Brown v. Bd. 

Of Educ. (separate but equal deemed unconstitutional…desegregation ordered).

H/R/Notes:

CT said Arkansas is bound by Brown. 

· Art. VI = Constit. = Supreme Law of the Land (Supremacy Clause)

· Marbury: Duty of the Judiciary to say what the law is – Dore: Marshall’s declaration suggests that the judiciary is the supreme in its interpretation of the law.  But the dispute was not over Constitutional interpretation, but whether bound to Brown or not.  Perhaps saying bound by virtue of Art. VI.

Criticism:

Cooper’s reading of Marbury is unduly expanding…Marshall 

never claimed exclusive power---it is not “settled doctrine”. 

Defense: 

This is a proper exercise of Constitutional power, so binding via Art. VI.

II.  Standing to Litigate

A. Case or Controversy  - Art. III

1. Court defines it as:

· Litigation in an adversarial setting.

· Live dispute; two parties that have a stake in the outcome.

· No guarantee of adjudication on the merits just b/c a case fulfills Art. III requirements:  In other words, there are 2 sources of limitations:

a. Constitutional Text: Disallows the exercise of jurisdiction in a particular case (ex. appellate v. original jurisd.; amendments to Const. prohibit jurisd.)

b. Prudential Consideration: CT’s own sense of judicial self-restraint.

- Controversy is of a political nature (ex. Vietnam War – 

domestic and international disharmony would result).

- Broad notion of S of P: To adjudicate would be to disrupt this division.

B. Reason a CT will decline jurisdiction:  

* Self-imposed limitations by the CT (Despite Marshall’s comment that it is “emphatically the province of the CT to say what the law is”).  Overarching theme of strict necessity (need live case and 2 parties with a stake in the outcome)…

1. Doctrine of Standing: Q of who can litigate.  What is the nature of the STAKE of the claimant before us?

2. Doctrine of Ripeness: Q of when a claim can be litigated.  How long has the dispute been going on?  How much detail?  A vague dispute is not ripe enough.  Suit cannot be premature.  Injury cannot be speculative and too remote.

a. Mitchell: P challenging Hatch Act, prohibiting federal Executive employee from participating in political activity.  P wants declaratory judgment that the Act is unconstitutional because may want to someday participate in a political activity.  CT: premature, uncrystalized claim…basically wants an advisory opinion.

b. Adler: P challenging NY law to eliminate “subversive persons from public school system”…Ripeness not an issue, went straight to the merits.

3. Doctrine of Mootness: Litigant is before the CT, but b/c of a supervening event (can be as natural as the passing of time), his stake in the claim is gone.

Ex. injury no longer exists.

Ex. redressibility no longer possible.

a. Roe v. Wade: Exception to mootness because “capable of repetition, yet evading review”; the supervening event was the birth, but the issue will come up again.

b. DeFunis: Law student admissions; the supervening event was the student reached the 3rd year of law school.  The CT said case was moot because not “capable of repetition, yet evading review”.   Dore:  Why was the court so convinced?  Discrimination was likely to cause injury and such issues will come up again.

4. What can be litigated (subject matter).  This is where prudential  

considerations play a large role. 

* All of these are obstacles to the protection of civil liberties and   

   providing remedies that Marshall spoke of in M v. M.

· Q: Is the CT expounding competence or exclusive/final  

authority with these doctrines?

Exclusive/Final: If the court claims exclusive authority, and then denies you access to the CT under one of the doctrines, you have no recourse.

Competence: If the court claims competence, and then denies you access to the CT under one of the doctrines, you have further recourse. 


* Some of these limits to jurisdiction come from…

1. The Constitution, Art. III

2. Congress: Limiting and Broadening; Congress cannot change the powers granted under Art. III to the CT, but Congress changes the restrictions the CT imposes on itself.

C. Warth v Seldin US SC 1975

FACTS:  Rochester, NY residents (individuals and organizations) v. Penfield and its Zoning, Planning Town Boards.  The NY residents claim that Penfield’s zoning ordinance excludes persons of low and moderate income from living in the town…claim that this is against their constitutional and statutory rights.

Lower Fed. CTS: No standing…AFFIRMED here.

H/R/Notes:
· No standing – The litigant is not entitled to have the CT decide the merits of the dispute or the particular issues.  P did not clearly allege facts that show he is the proper party to invoke judicial resolution.  

· Limitations on Standing:

1. Constitutional: Must be “JUSTICIABLE”.  Must be a “case or controversy” between two parties within Art. III.

· “Generalized Grievances” do not warrant jurisdiction.

· Must involve P’s own rights and interests.

* If neither of these, other govt institutions should handle the cases.*




      -     The injury must be shown with specificity:

a. actual

b. traceable to the party against whom they were complaining (causal connection)

2. Prudential: 

· Constitution or Statute must give P a legal right.

-     Congress may grant this right of action.

· Standing turns on the nature and source of the claim asserted…ex. Statutes create legal rights, invasions of which create standing.

· This case:

P must show that they have been personally injured; not that unidentified members of the class to which they belong have been injured.

· Being unsuccessful in finding housing within their means is not enough.  Must show that the restrictive zoning practices make efforts useless…that if the CT were to afford relief, Ps could buy.

· P here is only showing 3rd party injury (Builders and Developers led to construction of houses not within their means); indirect harm to themselves.

a. This does not preclude standing, only makes it more difficult to prove.

b. Minimum requirement of Art. III: Injury b/c of D; Relief = Removal of harm.

· P’s financial situations indicate that their inability to live in Penfield is because of the economics of the housing market, not because of illegal acts of the Town Board.

· P organizations (Civil Action Group and Home Builders): Standing for the organization cannot stem from member standing; still requires “case or controversy”.

· Dissent:  MAJ opinion ignores that “standing does not depend on the merits of P’s contention that conduct is illegal”.  Creates a fiction of 3rd party injury because they are determined to consider the merits for standing.

D. Allen v. Wright  US SC 1984

O’Connor

FACTS:  Tax exemptions to private segregated schools.  Claim: IRS is providing subsidies to unlawfully segregated schools.

H/R/Notes:

CT: A “stigmatic injury” (symbolic) is not an “actual injury”.  Must show causal connection.  Here, the injury (1. stigmatizing blacks by granting the exemptions and 2. denial of rights for black children to attend desegregated schools) is not traceable to the actions of the IRS.  


E.  Lujan v. Defenders of Wildlife  US SC 1992


      SCALIA

FACTS:  Defenders of Wildlife sue the Secretary of Interior to challenge the interpretation of §7 of the Endangered Species Act of 1973 that renders it applicable only to action within the US or on the high seas.

DIST CT and CT of APP: Declaratory judgment that new regulation was in error and to promulgate a new regulation restoring the original interpretation (applies to foreign nations as well). 

Defenders of Wildlife won below.  Lujan appeals.

H/R/Notes:

Issue: Do the D of W have standing to seek judicial review of §7 of ESA of 1973?

Decision: Reversed…D of W have no standing.  Concrete injury and redressibility are lacking.  Also, Congress may not create a concrete injury here.

· For standing, need “case or controversy”…Ps have not met:

1. injury-in-fact

· cannot be injury to a cognizable interest…aesthetic displeasures are not injuries.

· intent to return and hope of spotting an endangered species  is not an injury.

· not an “imminent injury” because “had visited” and “some day” intentions.

·  Ps claim standing through “animal nexus” and “vocational nexus”.  CT rejects as “beyond all reason”.

2. redressibility

· no guarantee that the US funding would save foreign projects.

· secretary, not the agency, is the party; so, the secretary’s decision must bind the agency for D of W’s relief to redress the problem.

3. not a “procedural injury” pursuant to the “citizen-suit” provision

· claim: Congress has conferred the right to sue via this provision and the right to have the Executive observe procedures required by law.

· CT rejects this argument:

· source of asserted right (Congress) is irrelevant.

· CT cannot ignore the “case or controversy” requirement because it is the role of the Judiciary to identify concrete injuries, not Congress or the Executive’s role.

· CTs decide individual rights and Congress and the Executive vindicate public interest.

· Congress cannot turn a public interest into an individual right by statute or S of P fails…Congress would be merging Judiciary and Executive powers.

* KENNEDY and SOUTER – concurring: Congress may define injuries, but must relate it to a class of persons entitled to bring suit (because common law must be brought up to date by affording rights that were not previously available).  So, it is a per se rule: if anyone has a right to claim a violation of a statute, then they have been injured…but it must be a concrete injury because… 

The purpose of the concrete injury requirement is so that legal Qs will be resolved in factual contexts and the Judiciary role will remain within the Art. III framework.

* STEVENS –concurring: The statute was not intended to apply to “foreign nations”.

* BLACKMUN and O’CONNOR – dissenting: No violation of S of P: Congressional conferral of the right to sue is sufficient for concrete injury because the broad language allows maximum Executive discretion (the restrictive laws are fictions).  CTs must rule on the matters, but discretion to Executive is high, so no real S of P problem. 






In summary:  STANDING



Art. III requires “case or controversy”:

1. Injury-in-fact

· concrete and particularized (personal stake in the dispute); non-tangible ok (ex. discrimination)

· actual and imminent (not conjectural or hypothetical)

2. Causal Connection

-     fairly traceable to the challenged action of the D

3. Likely, not speculative, that the injury will be redressed  

by a favorable decision. 

-      if there are independent intervening actors or 

       factors, this does not defeat causation, but it does  

       lessen the likelihood of relief for redressibility.



E. Bennett v. Spear US SC 1997

SCALIA

FACTS: Fish and Wildlife Service, pursuant to ESA, files suit against the Secretary of Treasury issuing a “Biological Opinion” stating the project would endanger 2 species unless a minimum water level were maintained.  Two irrigation districts and two ranches that received water from the project filed suit claiming economic damage (not concrete injury, but economic impact is to be considered by the ESA).

DIST CT and CT of APP said no standing because the economic impact is outside the “zone of interest”.

H/R/Notes: Reversed…There is standing.

· “Zone of interest” test is prudential (CT’s discretion).

· “Zone of interest” limitation is negated by the citizen-suit provision provided by Congress.  Why here but not in Lujan?  Because the inury is economic and not aesthetic, and because there is a causal connection…traceable from the “Biological Opinion”.

· Why was the same provision in Lujan not broad enough to overcome Art. III limitations?  Because economics are protected, but aesthetics are not.

F. Raines v. Byrd  US SC 1997

Rhenquist

FACTS:  Senators claim that the Line Item Veto Act is unconstitutional and an improper delegation of legislative power to the President.  The Act provides “any member of Congress can bring suit to challenge Act’s constitutionality” (similar to citizen-suit provision).

DIST CT: The Act is unconstitutional as a violation of the Presentment Clause (every law presented to the President, whether signed or not, could be overridden by Congress).  Senators have standing and the Act is unconstitutional based on merits.

H/R/Notes: Reversed…No standing.

* “Bedrock Requirement” – “Case or Controversy” not met.

~ no concrete injury – “institutional; abstract and widely  

   dispersed” injury; “abstract dilution of institutional legislative  

   power”.

~Congressmen, to show injury, should have shown discrimination  

  or a specific provision being nullified.

       *  Dissent: There was enough of an injury because it affected appellees ability  

           to do their job…sufficient for standing.


       *  Dore: Two types of limitations on standing:

1. Constitutionality imposed.

- injury-in-fact, causal connection, redressibility.

2. Prudential limitations.  CTs will not entertain:

· 3rd party interests

· “generalized grievances” – underlying: go to the polls, not the CTS. 

· Ps outside the “zone of interest” (established by the Constitution or statute).


III.  Nonjusticiability of Political Questions

A. Pre-Baker
Colegrove v. Green US SC 1946

CT should not adjudicate challenges to districting plans…Congress has exclusive power because of fair representation by State authority.


Tie in to M v. M:

CT does not have exclusive power, Congress does.  Recourse is not in the CTs, but in the voting people out of Congress (relatively small recourse).  Seems to cut against Marshall’s claim that the CT has exclusive power, but really does not because here the CT has decided who gets the exclusive power.

B. Baker v. Carr US SC 1962

FACTS:  TN reapportionment not done since 1901.  Voters in TN claimed that redress through changes in the State Law were difficult because of debasement of votes (representation was not allocated on a population basis). 

Voters sought an injunction.  Lower CT denied it.

H/R/Notes: JUSTICIABLE.

· The voters were asserting violation of political rights, but not a political Q because the Guaranty clause was not implicated (guarantee of a republican form of government).

· Congress has exclusive power, but the CT is reviewing.  This is a S of P violation (dispute between the branches of the co-equal federal government, not a Q of the relationship between the Fed. Judiciary and the States) and is nonjusticiable…The nonjusiticiability of a Political Q is primarily a function of S of P. 

· Here, it is the Federal Judiciary v. State…there is no political Q and it is justiciable.

Why is foreign relations a political Q and nonreviewable (most of the time)?

1. Resolution of issues turn on standards that defy judicial application.

2. Involve the exercise of discretion committed to the Exec. or Leg.

3. Speak with one voice…One view of Fed. Gov’t so that the branches appear unified.

Criteria for a Political Q:

1. Historically handled by a political branch.

2. Not susceptible to Judicial handling.

3. CT might embarrass other branches…no united voice.

4. “Textually demonstrable Constitutional commitment of issue to a coordinate political department” (Constitutional limits) 

C. Nixon v. Unites States  US SC 1993

FACTS: Nixon, a federal judge, was impeached and challenged the procedures used by the Senate.  

Can the SC review the Senate’s procedures?

H/R/Notes: NONJUSTICIABLE

· “Senate shall have sole power to try all Impeachments” – Senate Impeachment Clause.

· Judicial review of Senate would expose the political life of the country to years of chaos.

· Contradiction: On the one hand, the power is textually committed to a coordinate branch, but on the other hand, the judiciary may have a prudential consideration in the matter (by interpreting the text of the Constit.).

· Limits clearly imposed on the Senate by the Constitution:

· charges brought by House (Division of Labor/Power)

· presided over by Chief Justice

· Senate members take oath

· Need 2/3 vote

* Since these are expressly stated, it is assumed that impeachment 

   hearings are not limited.* 

**CT should intervene when either judicial power is threatened or the power of another branch is threatened.**

IV.  Supreme Court Authority to review State Court Judgments

A. Martin v. Hunter’s Lessee  US SC 1816

FACTS:  Martin says his property was seized illegally by Va. because it was protected by the Federal Peace Treaty.  Highest Va. CT challenges the constitutionality of §25 of the Judiciary Act of 1789 providing for SC review of final decisions of the highest state courts rejecting claims based on federal law.

H/R/Notes: SC asserts authority to review such judgments.

· Support for the authority:

1. Previous exercise of §25 authority.

2. Art. III (Congress creates courts) and VI (Supremacy Clause) language.

3. Congress has the discretion over the creation and jurisdiction of lower federal courts (Compromise after the Constitutional Convention debates).

* Compromise + Supremacy Clause assumed that SC review would assure federal supremacy and uniformity, even though federal questions could arise in state and federal courts.

· Va. - §25 unconstitutional:

1. Constit. does not authorize the Fed CT to reverse State CT rulings.

· disputes between laws foreseeable, yet no constitutional power to “umpire”.

· this omission was probably intentional to avoid evils it would produce which would be greater than the occasional disputes it is designed to remedy.

2. Other methods, like removal, are available to facilitate uniformity in the interpretation of federal law.

3.  *** Cannot undermine state judicial ecomony*** Va. CT not asserting supremacy, only that to the extent Art. III authorizes Congress to expand the number and jurisdiction of lower federal courts and to the extent that federal Qs may arise in state court, they should have final adjudication there.  Recourse for federal government is having Congress direct those Fed Qs into lower federal courts earlier.

  * Justice Story:


Initial theme:  §25 provisions were mandatory upon legislatures.

Later theme: Art. III leaves considerable discretion to Congress with respect to allocation of jurisdiction to federal courts.
 

· Appellate power is not limited by Art. III to any particular court because jurisdiction comes from the case, not the CT.

· It is a mistake to believe that the Constitution is not intended to impair the sovereignty of the States.

· State judges are not independent of the US Constit.

· Rejects “possibility of abuse of the revising power” argument: any absolute right to decision is susceptible to abuse.

· Rejects that SC should not review b/c state judges take oath to uphold the Constit. and are men of learning and integrity: review is needed to control jealousies, interests, prejudices of the states and to provide uniformity to US decisions.

B. Cohens v. Virginia  US SC 1821

FACTS: Cohen Brothers convicted for selling DC lotto tickets in violation of Va. Laws.  Cohen Brothers claimed that because of the Supremacy Clause, they were immune from state laws.  Va. asserts that since the state is a party to the case, the SC has original, not appellate jurisdiction. 

H/R/Notes:

Issue: Did the SC have the constitutional authority to review state criminal proceedings?

Marshall…

· Extended judicial power to all cases arising under the Constit. or a US law…whoever the parties may be.

· State judges not so reliable:

· Depend on Leg. for office and salary.

· Constit. values the independence of judges.

· Fed judges are insulated by majoritarian pressures because they are appointed for life; not elected for a fixed term as state judges.

C. Modern Statutory Framework

Before the reforms of 1988: mandatory and obligatory review of state court decisions when:

1. State court held state law constitutional in the face of a federal challenge.

2. State court held federal law unconstitutional.

After the reforms of 1988: discretionary review:


CT will grant certiorari (not a decision on the merits) when:

1. If there is a disagreement between state and federal law, for the uniformity of a single federal law (single tribunal concept).

2. If the state court of last resort (highest court) has made a decision that conflicts with another highest state court or with the federal Court of Appeals.

3. Court of Appeals has reached a decision on a fed Q that the SC has never decided.

State may claim “adequate and independent state grounds” which is a barrier to SC review.  The state court has addressed both state and federal questions and the state ground alone is sufficient to support the judgment.

Example: if the review leads to the same judgment, then it   

is an advisory opinion and impermissible.

Difficulty: federal issue is not reached because of state  

procedural barriers.




Broad themes of SC discretionary review:

· SC is the final source of uniform Constitutional interpretation.  Reaffirms M v.M finality theme.

· Uses ripeness and mootness in the discretionary process. Reaffirms M v.M finality theme.

· If the state law is base on “adequate and independent state grounds”, state’s erroneous interpretation of the federal law is overlooked and SC gets no review.

D. Michigan v. Long  US SC 1983

Upholds the state grounds barrier, but changes the guidelines for reviewability. 

 Old: SC had no jurisdiction to review unless it was clear on the face of the state opinion that the SC could review.  

New: SC can review a state court decision even if reviewability is not clear (unless there are state grounds).

FACTS: Long’s search and seizure rights violated.  Michigan used the 4th Amendment mostly in its argument, but gave 2 references to search and seizure guarantee in the Michigan Constitution. 


      H/R/Notes:  O’CONNOR – SC review allowed.

· State ground must be clear and express and bona fide; without this, SC assumes that there are no state grounds and review not be an advisory opinion.  Dore: Can be less than “crystal clear”.

· Michigan was not truly independent; relied heavily on US Constit.

· SC must balance 2 fears: 1. Disrespecting independence of the state AND Danger of not vindicating federal rights  2. Rendering advisory opinions.

· If using the federal law only as persuasive or guidance, state should make a “plain statement” saying so.

· Why review such cases?  

1. So that state judges can develop state jurisprudence without federal interference.

2. To preserve the integrity and uniformity of federal law.

DISSENT: STEVENS

· There is a presumption that the state grounds are independent unless it clearly appears otherwise.  The presumption is for the policy of judicial restraint.

· * The primary role of the SC in reviewing ST CTs is to ensure that persons who seek to vindicate federal rights have been fairly heard.*  So, it is ok for the ST CT to follow US Constit. and overprotect.

· Majority’s uniformity of law reason is flawed because if the state grounds are independent, uniformity is not upheld.

· Expanding SC jurisdiction does not respect state court independence.

Note: If state procedural law precludes the adjudication of a federal issue, state’s refusal to decide the federal issue must rest on “fair” and “substantial” grounds.  Fear: Could prevent the vindication of federal rights. 

Dore: “Textually Committed Authority”: Power of the SC to review Leg. 

          Decisions depends on Congress giving the SC the power to review.

· Power to review should not be given by the branch being reviewed.

Why?

-    Congress can technically abolish the federal courts.

· Congress has the power to limit appellate jurisdiction (SC and lower CTs).

· Too late to restrict today because the country is too complex and diverse.

· Good faith restrictions are even hard to define.  Who defines their validity?

V.  Political (Congressional) Restraints on the Supreme Court

A. Ex Parte McCardle  US SC 1869

FACTS:  McCardle, a Mississippi newspaper editor, was charged with “incendiary and libelous articles” in response to Civil War Reconstruction Acts and is in military custody.  He filed a habeas corpus proceeding under the 1867 Congressional Act (federal Courts can grant habeas corpus to anyone restrained “in violation of the Constitution”.

Lower Court: Claimed that the Reconstruction Acts were beyond Congress’s constitutional power; the court denied the petition; McCardle appealed to the SC.

SC: SC sustained jurisdiction and heard the merits.  While the case was pending, Congress passed the 1868 Act which repealed the portion of the 1867 Act that allowed for SC appeal.

H/R/Notes:

1. Does the 1868 Act take away the SC jurisdiction given by the 1867 Act?  If yes, no further discussion is needed.

· Constit. gives appellate jurisdiction, but Congress can make exceptions to it under Art. III §2 paragraph 2 (“exception” clause for Congress).

[If no provision, SC has appellate because there is no explicit exception.] 

2. Durousseau v. US  US SC 1810: Appellate powers are limited by Judiciary Acts of Congress.  Congress gives an affirmative description of limited jurisdiction, not exceptions to the Constitutional grant of jurisdiction.

3. THIS CASE:  Plainly an exception!  1867 Act has been expressly repealed…no SC appeal.  So, SC has no jurisdiction and cannot pass judgment.  It is the SC’s duty to decline to pass judgment in such cases.

4. Note: Only appeals from Circuit Courts are not allowed under the 1867 Act.  SC still has other appellate powers regarding habeas corpus proceedings.  Dore:  Not prescribing outcomes on merits.

5. CT says they will not look into the motives of Congress, only to the power Congress has under the Constit.

But what if there is hostility?

· Depriving of individual rights, possibly.

· CTs are giving unbounded power to Congress ---not really because looking to Constitutional limitations and external restraints.

· Cooper: The CTs are the final interpreters of the Constit.  Federal law is the supreme law of the land.  Rejected: Constit. has an independent content and the SC can only exercise power under the Constit…interpretation can be as to the process, but not as to the content (ex. Brown v. Bd. of Educ.).   

B. US v. Klein  US SC 1872

FACTS: Congress tried to withdraw appellate jurisdiction for indemnification claims based on Presidential pardons.  The statute in question sought to disallow such indemnification and mandated that the pardon was to be evidence that the claimant had taken part in the rebellion, and therefore, was not entitled to indemnification. 

H/R/Notes:

SC has appellate jurisdiction for property claim.  Congress cannot prescribe outcome on the merits. 

· Not favoring property over liberty, but limiting congressional power over jurisdiction.

· CT said unconstitutional to apply the statute when the claimant was already entitled to recovery…unconstitutional invasion of a judicial province.

· Violates S of P: Prescribes a particular outcome on the merits!

1. Interferes with Judicial Autonomy: tells the CT how to decide an issue.

2. Interferes with Executive Automony: denied effect to Presidential pardon.

C. Restraints on Congressional power over Appellate Jurisdiction

Why?  M v. M: to combat the fear of depriving citizens of civil liberties.

1. Internal restraints: Art. III “exception” clause powers cannot interfere with the “essential” or “core” functions of the CT; cannot be motivated by hostility.  SC’s original jurisdiction may not be messed with by Congress.  Also, cannot interfere with S of P (a core concept of the Constit.)

2. External restrainst: In Constit., but outside Art. III

Bill of Rights: Just as one cannot single out litigants (race, gender, etc.), cannot single out issues.

If the Act is “suspect” (facially discriminatory), Congress must show that they are not simply disallowing jurisdiction and depriving someone of their day in CT.  

-     Editors reject this argument: Argument expands 

      discriminating against litigants to discriminating  

      against a class of litigants…there is no such 

      distinction in the Constit. for classes of litigants.

· Art. III in fact allows Congress to make exceptions for SC jurisdiction.

· Arg by Congress: protection at the federal level is inherently better than at the state level, so there is opposition to classes of cases being restricted to the state level…editors say that this argument is suspect.

3. Practical Considerations:  

· Threat to the uniformity of the law.

· SC decisions are still on the books…disagreements between political branches are registered.

D. Helms Amendment

Wanted to curb federal jurisdiction for “voluntary” school prayers.

Kennedy: Citing Martin, SC has review of state court decisions.

Helms: Citing McCardle, says Congress has the “exception” power to limit 

            SC appellate jurisdiction.

Helms might also argue that state courts are independent and sovereign, but this was rejected in Martin (Gave the SC complete reviewability (review of state court decisions and state officials – ex. Gov. Faubus in Cooper). 

VI.  National Powers and Local Activities

National and State in a Federal System.  The federal government has enumerated powers (Art. I §8) and those powers not given to the federal government are left for the states (Am. X). 


A.  McCulloch v. Maryland  US SC 1819

FACTS:  John James, suing on behalf of himself and the state of Maryland, brought an action for Statutory Penalty in Baltimore County against McCulloch, the cashier of the Bank of the United States Baltimore branch for an admitted violation of a Maryland Leg. Act which imposed a tax on bank branches not chartered by State Leg. McCulloch admitted to doing business without state authorization and violating Maryland law.



County Court: Maryland won.



Maryland Court of App: Affirmed.

SC: Here on writ of errors (to see if the judgment is wrong based on the record).

H/R/Notes: MARSHALL – Reversed.

The duty of the SC (as proscribed by the Constit.) is to resolve conflicts between federal and state government powers.

ISSUE: Could a state impose a tax on a federal bank with a branch within its state?

1. Does Congress have the power to incorporate a bank?

· State: State has the sovereign and independent power over the federal government to create banks…claim that the instrument of the Constit. came from the states, not the people.

CT rejects: Constit. was adopted by the Convention, Congress, and State Legs., and then the instrument was submitted to the people (the people gave final acceptance to the Constit. which bound the states)…the states had no choice but to assemble as states and not as common masses of people (act as states to adopt measures, but the measures they adopt are still the measures of the people). 

Constit. was “ordained and established” in the name of the people.

Runs contrary to Marshall’s popular sovereignty doctrine of M v. M.  

· Though creation of a bank is not an expressly enumerated power, it is an implied power by the nature of the Constit.

· Congress must have means to execute its many powers.  Power to create banks is such a means under the laws “necessary and proper” (Art. I § 8) for the execution of enumerated powers.

Maryland argues that the means must be single, direct, and simple for “necessary and proper”.

CT rejects: Any means necessary to produce the end are allowed.  Cannot confine the choice of means if we want the most beneficial execution of enumerated powers.

Textual and Historical: “necessary” = convenient or useful b/c FF did not use the words “absolutely necessary” as in other parts of the Constit..  Also, Constit. does not describe every prescribed means because it is not a legal code…it must “endure for ages to come”. 

· Implied powers are everywhere; post offices and US CT.

· Maryland says that the intent of the Convention was to use the “necessary and proper” clause to limits its means to executing powers.

CT rejects: 

1. Clause is among powers, not limitations…clause enlarges not diminishes federal power.

2. Term is an additional power, not a limitation on one already granted.

· If a corporation is allowed, bank creation is also allowed if needed for its fiscal operations.

· SC can decide the constitutionality of a law only if Congress oversteps its bounds as Leg. to execute powers.  Otherwise, it is a violation of S of P.

· Congress cannot be dependent on state government for the execution of powers assigned to it.

· Structural: Congress has the exclusive power in this area which is implied from the totality of the Constit…Marshall intentionally refrained from identifying one power from which the power to create banks is implied (Suggests Marshall’s view of relationship between federal and state governments).

* Core of the Implied Powers Doctrine: If the end is legitimate, then any means to get to the end is allowed. *

* Rational Relations Test: Means rationally related to the end are permissible. *

ACT INCORPORATING BANK IS CONSTITUTIONAL.



2.  Can Maryland tax the branch without violating the Constitution?

· No, States have no right to tax the means employed by Congress to execute its powers…the tax is unconstitutional and void.

· Both state and federal governments have the power to tax, but the Constit. can withdraw the state power.

· The Constit. is the supreme authority and must control.

· Maryland: States have the right to tax (from the Constit.) so long as they do not abuse it.

CT rejects: Abuse of tax power is normally checked by the people (checking Congress), but no such check exists for the state taxing the federal government.

· This is not a case concerning whether the people can be confident in the state controlling the operations of the federal government…the federal government cannot be dependent on the states. 

· Maryland: Every argument that allows the federal government to tax state banks allows state government to tax federal banks.

CT rejects: Federal government constituents are the people.  State only has constituents within the state and no control over them…not a government whose laws are supreme.

---What types of powers can be implied?  MEANS/END TEST:

^ those powers that are a means to an end (not the end 

   itself).

^ if the end is unconstitutional, so is the means.

^ even if the means are unconstitutional, the end could be  

   constitutional (according to Marshall).

C. U.S. Term Limits, Inc. v. Thornton  US SC 1995

FACTS: The voters of Arkansas modified the Arkansas State Constitution to prohibit any persons from appearing on the ballot for Congress from that state if he or she had previously served 3 terms in the House or 2 in the Senate.  This provision was similar to term limit provisions that had been adopted – either by statute or state constitutional amendment – in 22 other states. 

Dore: relies heavily on a structural argument to strike down the amendment, whereas the dissent uses the structural argument to find the opposite view.

H/R/Notes:

· There should be one standard, not 50 because the Constit. sets the standard.

· Arkansas: If we don’t have term limits, then representatives will become less responsive to their people.

· CT: the amendment is an addition or alteration to the Constit. requirements.

· Powell: SC found that Congress had no power to change the requirements as set in the Constit.  Since Powell was duly elected and met the constitutional requirements, he should get his seat.

· Dissent relies on the Default Rule: 

“If the Constit. is silent about the exercise of a particular power--that is, where the Constit. does not speak either expressly or by necessary implication—the federal government lacks that power and the states enjoy it".  

· Can infer powers both ways…look to the “whole document” quoting Marshall in McCulloch.  Dore: Wrong quote b/c Marshall was referring to S of P and reviewability, not Fed/ST power, but ok b/c McCulloch arose from a Fed/ST vertical dispute.

· Constit. provides the minimum qualifications but not the maximum or exclusive qualifications.

Answer: Rule of Uniformity may be a per se prohibition on state power.




-       Am. X argument: 







Maj says:

(1) Power to add is not within the original power of the states (did not exist at the time of the creation of the Union), so it could not have been reserved.

Dore: BIG BANG THEORY OF THE 

UNION…not really a rational way of establishing power. 

(2) Even if the states had the original power to do so, the framers of the Constit. intended the federal government to have that power…the “reserved” powers do not exist because they are taken away in Art. II (qualifications clause) of the Constit.

Dore: How do we know that the power existed at the time of the Union?  Maybe a core group of powers survived and the qualifications clause was one of them…but usually more difficult than this.

Dore: The word “reserved” suggests that the states pre-existed the Constit. or the Union.  The Maj., through muddled reasoning, said that the rights did not exist b/c the Union did not exist.  A better rationale would be that the Constit. prevails for the uniformity.  But the powers come from those delegated to the states by the Constitution. 

· CT says that the Constit. is silent, referring to McCulloch (the state argued that silence implied that the state had a reserved power to tax – rejected by CT)

Here, however, the Constit. does provide a bright-line: Power to tax federal banks never existed for the state, so it could not be “reserved”.  If it had existed, then silence would help to maintain the power.  The alleged silence of the Constit. here regarding prohibition of qualifications did not help Ark. because they never had the power to determine qualifications, and even if it did, it was divested to by the Constit. (bright-line = Art. I § 2 [fixed qualifications] and Art. I § 5 [power of House to exclude a member]).

So, powers are not “reserved” by Am X if they never existed for the states in the first place.

CT draws no distinctions between the negative power here (of Constit. to prohibit state qualifications) and the affirmative power (to tax) each gained by the silence of the Constit.

· Case has:

1. Historical arguments

2. Structural arguments: 

· concern about diverse states with diverse interest; need for uniformity.

- compensation and salary fixed by Fed. Government b/c did not want reps. dependent on the state and low salaries by the states means a lower caliber of reps.

Dissent says that this argument is irrelevant to the proscribing of qualifications.

3. Textual arguments:

· qualifications clause: people, not the state are sovereign.

· Articles of Conferation had term limits and Constit. does not…this means that FF and the people did not want them in the Constit.

VII.  Commerce Power

A. Article I section 8 – Commerce Clause

“To regulate commerce with foreign nations, and among the several states, and with the Indian tribes”.

Dore: Tucked away, but that may not be of that great significance.  But the drafters were aware of the significance of its absence from the Articles of Confederation because they added it as an expressly numerated power in the Constit.

B. Two-fold impact of Commerce Power

1. To the extent the federal government has this power, the states cannot.  The power is a “plenary” power.

2. It is an affirmative source of federal power.

*These impacts are often clouded by what exactly “commerce” means.  Should it be defined by Leg. purpose or actual result?  Or on whether or not it is a “commercial activity” (Congress tried to prohibit discrimination and prostitution under the commerce clause, but this power was disputed.)*

C. U.S. v. Lopez  US SC 1995

FACTS: Congress made it a federal crime “for any individual knowingly to possess a firearm at a place that the individual knows, or has reasonable cause to believe, is a school zone.

H/R/Notes:
Issue: Is this statute beyond Congress’s commerce power?

YES…

· No connection to commerce: Guns in school have nothing to do with commerce: CT says that this decision is consistent with other cases in which a commerce connection was found.  Other cases acknowledged “outer limits” of federal commerce power and the facts of those cases fell within those limits.

· Does not follow Doctrine of Enumerated Powers: Activity is localized and internal to the state.

· Majority relied on Gibbons: Congress can regulate commerce only so far as it involves more than one state.  An internal activity may not be regulated by Congress, even if it is a commercial activity.

· Majority relied on Jones v. Laughlin: Commerce power must be examined in light of the dual nature of the US gov’t. (federal and state).  Congress has power if “close & substantial” and “frequent” connection to interstate commerce.

3 Categories of Federal Power:

1. Congress may regulate “Channels of Interstate Commerce”: RR, Waters, Highways, Internet.

2. Congress may regulate “Instrumentalities of Interstate Commerce”: Persons or things in interstate commerce. 

3. Congress may regulate activities having a “Substantial relation to interstate commerce”: Jones v. Laughlin.

[3: Guns were not economic in nature; Dore: If it is not economic, is it automatically local?…how do we define “local”?]

· Majority relied on U.S. v. Bass: Prohibition against possession of firearms; CT required nexus to interstate commerce b/c statute was ambiguous…When Leg. is ambiguous, it will not be interpreted to apply interstate commerce.

Dore: Activity is not reachable just b/c Congress asserts connection…CT will independently review their intentions and the connection’s existence.

· Arguments CT finds unpersuasive:

1. Policing is expensive.

2. Prevents movement.

3. Decreases learning environment.

· Why do the CTs get to decide and not Congress?

1. M v. M: CT decides the law.

2. Constit. is ambiguous…CTs will always be there to provide the law.

3. Rippling Pond Effect (Cardozo): Regulate the center and the effect gets to the outer end, but here, CT says the guns are outside the “outer limits” of the pond.  [CT does not reject this test, applies it, but says guns do not fall within the commerce power at all].

· Concurring (Kennedy and O’Connor): 

· Agree, but do not want to dismiss the landmark cases marking the expansion of the federal commerce power.

· Commerce power should be examined in a practical sense.

· “Local” = traditionally a state function (exs. Location of seat of gov’t., funding, etc.), and regulating schools is traditionally a state function.

· Concurring (Thomas):

· Wants to abolish “substantial connection” test.

· Must confine commerce to “buying and selling” (so prohibition of guns in schools is not interstate commerce).

· Reaction to “necessary and proper” clause: Art. I §8 enumerates powers and these would be superfluous if “necessary and proper” expanded federal power.  So,  stick to Art. I §8 powers for federal gov’t. and “local” for state.

· Dissent (Breyer):

I. 1.  The appropriate standard to give Congress commerce power is “significant effect” on interstate commerce; “substantial effect” is too narrow.

2.  “Significant effect” = evaluating the totality of the cumulative effects of all similar instances, not an individual act.

3.  Q is not whether the “regulated activity sufficiently affected interstate commerce” but whether Congress could have had a RATIONAL BASIS (CT will look for this, but nothing more) for concluding so.

· Constit. requires this much deference be given to Congress.

· Leg. is more equipped to make such judgments than the CTs b/c requires empirical formulation of judgment that Congress is equipped for.

II. Issue: Did Congress have a reasonable and “rational basis” to find that guns in school have a significant effect on interest commerce?

YES… “substantial connection”…

1. Guns in school undermine quality of education.

2. Education linked to nation’s economy.

3. Therefore, significantly affects interstate commerce.

4. The cumulative effects add up to a rational basis…applying pre-existing law to changing economic circumstances so as to provide national needs.

III. Legal Problems:

1. Majority goes against modern SC holdings.

2. “Commercial” and “Noncommercial” distinction is artificial.  Must look to the effects of the activity upon interstate commerce.  There is an economic impact b/c congressional school expenditures are an economic investment b/c the nation derives a benefit from an educated work force.

3. Majority opinion threatens legal uncertainty.

· Dissent (Souter):

· Giving deference to rationally based leg. judgments is a 

paradigm of judicial restraint.

· Dissent (Stevens):

· May prohibit possession of guns in particular markets; ex. school-age children market.

D. Gibbons v. Ogden  US SC 1824

MARSHALL

FACTS:  Ogden was licensed by holders of an exclusive right to operate steamboats in NY waters to operate a ferry.  Gibbons began operating a competing steamboat service and Ogden got an injunction to stop Gibbons from operating in NY waters.  A federal law authorized Gibbons to engage in coastal trade.

H/R/Notes:  NY monopoly law barred b/c of federal statute under which Gibbons was authorized to engage in coastal trade.

· Marshall defined commerce: commercial intercourse between nations and parts of nations, in all its branches…NAVIGATION = COMMERCE (also traffic and commercial intercourse); commerce is not restricted to “buying and selling”.

· “Among the several states” restricts Congress from regulating commerce that is completely internal to a state.  Qualified: If means to regulating interstate is to regulate internal activity, Congress may do so [Means/End Test].
· Enumeration of where commerce power applies implies that there is something not enumerated as a power, namely the internal commerce of a state.
· Congress has plenary power to regulate and prescribe rules by which commerce is governed. – If people are upset, go to the polls, not the CTs to remedy.
* Compare to McCulloch:

1. Both reject “strict construction” of the Constit. – give broad non-literal interpretation.

2. M – power to establish bank even though not enumerated.

G – that which is not enumerated is excluded (internal to state and not reachable).

3. Federal power upheld in both.

M – power = means to end.

G – power = end itself (commerce).

M – Congress must be able to create banks b/c has other powers.

G - what is necessary; reachable if it impacts interstate commerce.

4. Pragmatism in both.







-Rational Relations Test 


-Rational Basis

-Means/End

-Congress cannot regulate the production or 

  manufacturing of a product.


“Logical Nexus” = Definitional.

“Practical Nexus” = Pragmatic or empirical 

           relationship. 

E. United States v. Knight Co.  US SC 1895

Congress cannot reach a commodity under the Commerce Clause if it is a manufacturing monopoly…transaction must itself be a monopoly of commerce.

CT says it is self-evident that manufacturing is not commerce.

· rely on Kidd v. Pearson: mfg. = transformation of raw materials and not commerce (commerce = buying and selling, transportation, etc.)

· If gov’t. regulates mfg., then slippery slope to what Congress can regulate…leads to Am. X being meaningless, a “truism” (Knight does not adopt this notion, but later cases do).

F. Shreveport Rate Case  US SC 1914

· Move towards a “practical nexus”.

· Federal gov’t. can regulate rail rates that discriminate against interstate RR traffic.

· RR: “Congress is impotent to control the interstate charges of an interstate carrier”…this argument fails b/c of Gibbons.  It affects interstate commerce, so internal commerce may be reached…intrastate here are “instrumentalities of interstate commerce”.

· “close and substantial” relation to interstate traffic, so federal power is plenary and trumps local powers…so, to foster and protect, take “nec and prop” methods.

G. Southern Railway Co. v. US  US SC 1911

· Practical nexus.

· Federal regulation over RRs b/c they are “highways of interstate commerce”…reachable no matter what the source of the dangers that threaten it.

· Applies to activities as well as fixtures (inactivity at the state.local level).

H. “Throat of Commerce”/ “Stream of Commerce” – commerce is a dynamic thing…anything in a series of stages towards commerce is reachable. 


Dore: Should commerce be defined as a series of stages or otherwise? 


The subsequent cases demonstrate a change from Congress regulating for economic/commercial reasons to Congress regulating for moral/social welfare objectives (exs. gambling, prostitution, child labor, wages, pensions, etc.)…


2 Distinctions:

1. Moral/social welfare objectives.

2. Regulation technique differs….no longer regulating the local activity (b/c of nexus or means/end test), but the sanction is now imposed at the border of the state… “prohibition of interstate movement of the article” is the regulation (NATIONAL POLICE REGULATIONS).  

Breach of the prohibition can be sanctioned within the state where the “harm” is local.  Why?  B/c easier than sanctioning intrastate activity directly.

Congress: These are “necessary and proper” means.

I. Champion v. Ames  US SC 1903

FACTS: Box of lotto tickets shipped from TX to CA against the Federal Lottery Act.  P challenges constitutionality of this law. 

      H/R/Notes:


CT upheld the federal Act b/c:

1. Lotto tickets are under the commerce power b/c subject of traffic and moved interstate.

2. Congress: Power to regulate equates to a power to prohibit interstate movement.

3. Nature of activity:

· Phalen v. Virginia – Regulating morality = important duty of government.

· This case: If the state can protect its people from the evils of lottery, so can Congress…

2 views:

1. Congress can negate state power…Cooperative, not overreaching federalism… “supplemental”.
2. Congress is helping the state (CT’s view)…to protect against the “widespread pestilence of lotteries” and “evil of such an appalling character”.

· Dore: Should the CT be attributing a motive to Congress?  CT is saying that the power is plenary (must be given deference; cannot be challenged).

· If abuse of power argument, the possibility of an abuse of power is not an argument against the existence of that power. (also in Martin, McCulloch, Gibbons [remedy at polls]).

· Dissent: Wants a tie to economic activity.

· Federalism argument: Power to states or Am. X is defeated.

· Lotto = local power, and mere transportation is not commercial intercourse.  MAJ: says it is a Q of whether it is an “article of commerce”.

· McCulloch: “pretextual legislation” will be struck down…here: clothed as commercial legislation, but really a violation of Am X.

· Diseased animal/Infected goods – ok to regulate b/c “injurious to transaction of interstate commerce”.

J. Hipolite Egg Co. U.S.  US SC 1911

FACTS: Eggs seized after already being moved through interstate commerce…challenge to seizure rejected b/c articles were outlaws of commerce by Congress.

H/R/Notes:
Issue: Can Congress seize simply b/c it wants to or b/c had a valid reason?

Congress: Gives the “necessary and proper” argument; to prevent  

                 the use of such “debased items by adulteration”.

CT: Is this a good valid reason…How much inquiry?  CT says it is a valid reason…

Inquiry: If the commerce is illegal and a harm to public health (end is valid), look to whether seizure was the appropriate method (means).


EDITORS: “Bootstrap Technique” = ban movement, so ban is validated b/c counts as commerce…anything can be reachable as a means to an end.

Dore: Disagrees b/c CT upholds ban b/c Congress passed it for the valid reason of public health.  This would have been a stronger argument for the lotto tickets.

K. Hoke v. US  US SC 1913

Ban of transportation of women upheld b/c prostitution is immoral.  Means/End applied:  Means not only necessary, but convenient, even if it is policing.

L. Hammer v. Dagenhart  US SC 1918

Congress says child labor products cannot be moved interstate. 

CT says this is going too far…this is social legislation---forces all states to have uniform labor legislation (a function left to the states by Am. X).

Other cases distinguished: interstate movement regulation necessary to cure an evil…Here not true.  Child labor does not cause the kind of harm that bad eggs do (w/ product itself).


Dore: Hard to distinguish.


Ways to Uphold Congressional Commerce Reach:

1. Economic Burden to commerce.

2. Current of commerce – dynamic; no clear lines; chain of events.

3. Particular commodity or activity is harmful.

4. If Congress can say activity causes Market Distortion (competition unfair, etc.)…Prevails in Shreveport – fails in Hammer.

5. Means/End Test 

6. Bootstrap Technique – How is the ban justified?  Is it self-validating?


 

During the Depression, New Deal Legislative efforts were based on the commerce power.  The CTs struck most of these efforts down.  FDR tried to replace Justices in Federal CTs (including the SC) w/ a “new blood of Justices”.  This threat worked and CTs turned their decisions around…

M. Railroad Retirement Board v. Alton RR Co.  US SC 1935

· Invalidated law for compulsory retirement and pension for carriers subject to the Interstate Commerce Act.

· Related to productivity, but not to interstate commerce.

N. Schechter Poultry Corp. v. US  US SC 1935

· Invalidated law by National Industrial Recovery Act of 1933 (NIRA) for fair competition for trade or industry.

· Schechter: 

· No right to regulate wage and hour requirements even though 96% of the business was interstate.  Buyers were all local after the business received all the poultry from out of state.

· Congress cannot regulate hours and wages through the commerce clause.

· The interstate movement is over and the local activity cannot be reached.

· Government:

· “Stream of Commerce”…Dynamic flow…

1. Interstate movement.

2. Production.

3. Release into the market. 

[Thought: What are the 3 ways in which this argument has been advanced?]
 


Shechter: Static phases that once over, are unreachable.

Argument for production by Government:  For Schechter to use cheap labor means that the quality of labor for the nation is affected and UNFAIR ECONOMIC ADVANTAGE results b/c the poultry goes into the market at lower prices…MARKET DISTORTION. 

CT rejects this argument: refuses to find an “effect” or “stream of commerce” or “market distortion”.

CT rejects the “stream of commerce” and “affecting commerce” arguments b/c:

1. Transactions are not in interstate commerce.

2. The effect on commerce is too indirect.

O. Carter v. Carter Coal Co.  US SC 1936

· Invalidated Act regulating max hrs and min wages in coal mines – MULTI-STATE ENTERPRISE (social welfare concern).

· Penalty = 13.5% tax for noncompliance with the code.

CT:

· Power of the federal government does not extend to the production phase of the coal mine industry (for goods produced in state and shipped interstate)… “Production is a purely local activity”.

· Wherever production comes in the series, it cannot be regulated under the commerce clause.

· If cannot regulate 1 ton of coal under the commerce clause, cannot regulate 10 tons moving interstate…B/c still a production phase.

Dore: The magnitude of an effect on interstate commerce bears no logical connection with character ---so, b/c coal character here is indirect b/c production phase, its magnitude is irrelevant and coal is unreachable. {Static Phases Argument}.

P. NLRB v. Jones & Laughlin Steel Corp.  US SC 1937

· Test the validity of National Relations Act of 1935 that prohibited coercive labor practices with a Co. that had “unfair labor practices” by discriminatory charges of employees for Union activity.

CT said constitutional…

· §10 of Act: “Board is empowered to prevent violations affecting commerce”…Co. says CT must decide what affects commerce.

· CT: Practical conception of commerce: labor unrest in one branch could spread to other units or branches in other states = connection to interstate commerce.

· The enterprise is of high volume and has a practical impact on interstate commerce.

· “Cumulative Effects” Argument: Add up the activities of all similarly situated enterprises = aggregated practical impact.

Dore: Speculative, but it is a multi-state enterprise.  In Wickard, it is an “watered down cumulative effect” b/c the activity is not multi-state and it concerns 1 farmer in 1 state.

· CT: Interstate Commerce = practical conception; abandons old  

pre-New Deal decisions.


· Experience shows that employees with Union representation leads to industrial peace.

· If interstate commerce nexus, Congress has plenary power “no matter what the source of the dangers which threaten it”.

· Co. says that “stream of commerce” cannot apply because materials are “changed substantially as to character, utility, and value” (TRANSFORMED) (unlike cattle case).

CT: Irrelevant b/c we find an interstate connection.


Q. Wickard v. Filburn  US SC 1942

FACTS: Government quota for wheat exceeded and penalty was imposed for 239 extra bushels of wheat under the commerce clause power.

Filburn: Wheat was produced and for consumption intrastate…at best, there is an indirect relationship to interstate commerce.

Gov’t.: “Necessary and Proper” argument.

H/R/Notes:


CT dances around these arguments…

· Wants to avoid labels and formulae (“production”, “consumption”, “marketing”, etc.)…must look to whether or not it “affects commerce”.

· ***Practical reasons: Need to regulate wheat prices, so must regulate activity of one farmer b/c of “cumulative effect of all parties similarly situated”.

Remember: Watered down compared to J &M.

· Home-comsumed wheat would have a substantial influence on price and market conditions.  Home-grown wheat competes with wheat in commerce b/c can at any time be entered into the market (the possibility is enough)…CT here does not look at actual impact, but manufactures an impact.

National Market Concept: Used as… 

 1. Unfair competition will distort the market (Shreveport, Hammer, Schechter (rejects), Darby (prevails)).


2.  Ensuring national market viability through price equilibrium (Wickard).

R. United States v. Darby  US SC 1941

FACTS: Georgia Lumber manufacturer violated Fair Labor Standards Act of 1938…min wages, max hours.

DIST CT: Unconstitutional b/c local matter.

H/R/Notes:


SC reversed…constitutional…

· Must combat:

1. Market distortion.

2. Substandard labor conditions being perpetuated.

· Two issues:

1. Power to prohibit the shipment of goods manufactured by such workers?

2. Power to prohibit employment of such workers for goods for “interstate commerce”?

· Hammer overruled.

· Am X = “truism”; means nothing more than surrendering some rights to the states.

· Cooperative Federalism…Am X is declaratory of this idea and that is all.

· “Plenary” argument.

· Need “substantial effect” on commerce, but Congress may use “means reasonably adapted” to attainment of a particular end (even if activity is intrastate)

Superbootstrap:  Means and End = ban…the ban is   “so commingled with interstate commerce that must regulate intrastate activity” as means to ban end.

Editors: Judicial nonintervention is greatest when prohibition is at the state lines (inside the state is always subject to judicial scrutiny).  Congress no longer has to justify the effect on commerce; the relationship is one of looking at the local sanction as the means adapted to the ban…CTs do not inquire into the ban or the local activity (even the cumulative effects analysis is stricter than this)---DANGEROUS. 

· Motives are irrelevant…need “rational basis” only.  Warning:  Cole: Pretextual reasons are not allowed…there is a danger in saying that motives are irrelevant.

· Congress can regulate anything using the “instrumentalities of commerce” argument…harmful impact, etc. is irrelevant…if it move, it can be regulated.

· THIS CASE: Commerce-prohibiting technique…Ban movement in order to regulate interstate commerce.

· Dore: What if Congress regulates movement of married people b/c population shifts affect commerce?
S. Perez v. US  US SC 1971

FACTS:  Federal Criminal Law prohibits “extortionate credit transactions”…loan sharking cannot be enforced by threats of violence.  Perez used violence to collect $3000 debt.

H/R/Notes:


CT upholds the law even though the activity was entirely within one state.

· reachable b/c “class of activities” has effect on commerce and this is enough to allow prohibition; Perez was a member of the class that threatens violence.

· “affecting commerce” argument: loan sharking is an organized crime that coerces people into committing crimes to pay debts.
Three Stages of the Bootstrap:

SLIPPERY SLOPE      1.  Bootstrap of Hipolite:


3 mitigating factors:

1. Prohibit interstate movement to regulate a local activity (means to maintaining prohibition).

2. Benign in terms of giving too much power to Congress b/c adulterated eggs are harmful to public health.

3. Benign in terms of giving too much power to Congress b/c adulterated eggs are “articles of commerce”.

   2.   Superbootstrap of Darby:

· Less benign b/c “affecting commerce” rationale becomes irrelavant.

· Local sanction is the means to the ban end; no attempt to scrutinize the relationship to interstate commerce.
    3.   Superduperbootstrap of Perez:  NO SERIOUS SCRUTINY.

· No need to even look at relationship between local sanction and ban under the means/end approach b/c the ban is “self-validating” (Ok b/c Congress says so even though it is over-inclusive---local activity reachable b/c it is in defined class of activities).

· So, regulation also becomes “self-validating” b/c means to ban end (superficial means/end approach). 
 

Westfall v. U.S.  USSC 1927 – To prevent the evil, may embrace more than the thing to be prevented.

T. Defenses to Commerce Power

1. “Trivial impacts” are not enough to justify Congressional action.

2. Am. X – State rights reserved.

3. “Historically local” argument.


External Limits on Commerce Power…

1. Internal by the Commerce Clause (Art.I) itself.

2. External: Outside of Art. I (Commerce Clause), but still in the Constit (structural even though textual as well).

Dore: Is Congress crossing the boundaries or is the boundary moving?  That is…production v. consumption, then stream of commerce, then cumulative effects, etc. (boundaries are being eliminated), then moral problems, then “class that affects interstate commerce”, etc.

U. Civil Rights Cases

On what basis should Congress be able to regulate racial discrimination?

1. Commerce Clause.

2. 14th Am. – Due Process and Equal Protection under the laws.

Gov’t. wants to base the power on the Commerce Clause b/c power has been affirmed historically in this area – not so much under 14th Am.



Heart of Atlanta Motel v. U.S.  US SC 1964



FACTS: Hotel refused to rent rooms to African Americans.



H/R/Notes:

Issue: Does the discriminating activity constitute “commerce which concerns more than one state” and has a “real and substantial relation to national interest”?  Did the local activity harm commerce?…

CT went beyond this analysis…

· Burden on interstate commerce b/c of race/color discrimination of customers that move interstate.

· Personal dignity suffers when discrimination occurs (means/end argument)…but in addition to this, there is “overwhelming evidence” that this affects interstate commerce.

Dore: So, the scrutiny is not “loose” b/c there is evidence of the effects.  But where the 14th Am. is better, scrutiny is required, otherwise a slippery slope.



Katzenbach v. McClung  US SC 1964



FACTS: Restaurant refused to let African American eat there.



H/R/Notes:



Ct looked at where the food came from.  46% local suppliers.

· If a “substantial portion of food served has moved in commerce” or “interstate movement of customers” or look to “cumulative effects” or “means/end” b/c of a moral principle.
· These are all practical connections for prohibition.

· The restaurant wants a provision for case-by-case determinations – not conclusive presumption that all restaurants affect commerce.

· CT: Discrimination is an artificial restriction on commerce and the objective of the commerce clause is to permit the free flow of commerce.

· CT invokes Wickard – insignificant effect, but aggregate effect. 

V. National League of Cities v. Usery  US SC 1976

FACTS:  Congress wants to regulate wages and hours through Fair Labor Act.

H/R/Notes:

CT says this eliminates state sovereignty.  Since congress cannot regulate states as states, regulation is not allowed here.  Also, regulation would destroy state employer-employee relationships.

Dore: People expect certain services from their state (police, firemen, etc.).  Expect this from state representation b/c the people cannot demand such services from the federal government.  So, it should follow that the federal government cannot interfere with “integral governmental functions”. 

W. Hodel v. Virginia Surface Mine  US SC 1981

FACTS: Upheld a federal law regulating strip mining against a state autonomy challenge.  Wanted to regulate strip mining that caused environmental hazards

      H/R/Notes:  CT…Law constitutional.

· Congress made “express findings”

· Concurrence: Rhenquist (foreshadowing Lopez): Commerce power is a fiction b/c it is not delegated, and therefore, must have a “rational basis”…must examine congressional actions.

Note: This case and subsequent early 80s cases moving away from Usery decision by increasing the number of hurdles the P challenging federal law constitutionality must surmount…4th hurdle (other 3 in Usery) = state interest must be more important than the federal interest…


FERC v. Mississippi  US SC 1982

FACTS: Federal law sought to encourage conservation of oil and natural gas by asking states to consider employing federal standards.

H/R/Notes:

CT upheld the law…

Non-obligatory and did not tie the hands of the state (but really more than persuasive)…Federal gov’t. did not pre-empt the state through the Act’s language.

Garcia v. SA MTA  US SC 1985   Usery OVERRULED! – 

                                   Replay of Darby overruling Hammer.
FACTS: Fair Labor Act regulating hours and wages within the Transit Authority.

H/R/Notes:

CT: 

· It is a state function, but this test is unworkable b/c it invites unelected judges to decide what is a traditional government function…Congress should decide this…deference to the Legislature.

· Still limits on Congress: At the polls – trust the system and the federal structure – Do not come to the CTs.

· Dissent: Powell: “trust system” = nonsense.

Note: Three years after Garcia…



South Carolina v. Baker  US SC 1988

FACTS:  Federal tax on interest from bearer bonds issued by the states.

H/R/Notes:

· “Trust system” argument modified – Must show that the state was deprived of a right to participate in the federal process.

· S. Carolina did not meet this, so the tax was upheld.

· Also invoked deference to Leg./ “Trust system” argument.   

X. New York v. U.S.  US SC 1992

* Is to Garcia what Lopez was to the prior cases.---Revival of Judicial intervention against a deferential backdrop (on Am. X style questions of invalidity).

FACTS: Federal law on radioactive waste disposal with 3 provisions.  One was problematic b/c it required states to “take title” to radioactive waste sites and be liable for those sites unless the state sets regulations for the site by a required date.

H/R/Notes:

CT says law is unconstitutional…

· Congress is “comandeering” the state…accountability is forced on the state and they have no choice but to implement the federal scheme (must take either the federal law or the federal tax [liability]).

· NY: Am. X limits the power of Congress to impermissibly direct the states to regulate in this field.

NY concedes that Congress could have invoked the Supremacy Clause and preempted the state regulation.

BUT…Congress cannot “comandeer” states b/c it obliterates the distinction between federal and state (state is acting as an administrative office).

“Comandeering” v. “Cooperative Federalism”

Note: Congress can regulate individuals, but the federal procedural posture here was to regulate the state.

· Problem of Accountability (Political): 

1. If preempted, federal government responsible and accountable.

2. When Congress forces the state to regulate, state accountability (as viewed by the public), and the federal government gets a free ride.

· 2 Reasons that are ok for Congress to regulate state activity:

1. Interstate movement

2. Spending directed at states is conditional.

· Congress argues:

1. Federal interest justifies state submission – CT rejects: No 

federal interest is so dominant that allows state to be forced to regulate.  Dore: Repudiation of the 4th hurdle in Hodel.

2.   Constit. sometimes permits federal disincentives to state  

governments.  CT rejects: Yes under the Supremacy Clause,   

but Congress did not invoke this.

      3.   Constit. envisions Congress as overseeing interstate 
disputes.  CT rejects: Framers did not intend for this power to be exercised by mandating state regulation.

4.   NY participated b/c of incentives and so consented…there 

was no infringement on state sovereignty. CT rejects: S of P analogy---no branch shall exercise power over another just b/c of consent…likewise, state and federal separate despite consent.

Federalism is for the protection of individuals, not states (states have no authority for consent)…when Congress regulates through the Supremacy Clause, they have power over the individuals, not the states.

· Dissent: Majority says that Congress can regulate through the Supremacy Clause/commerce clause, but this is no less intrusive on state sovereignty, so why not here?  There is no appreciable difference.

Y. Am. XI

“The judicial power of the United States shall not be construed to extend to any [suit] commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign States”.


Seminole Tribe of Florida v. Florida  US SC 1996

Majority: Commerce power could not abrogate a state’s Am. XI immunity…[Tribe may sue in duty.  Indian tribe may conduct gaming if valid compact between the Tribe and the State.] 

Here: No jurisdiction b/c suit did not meet the consent of the state.

Art. I: Commerce Clause cannot be used to circumvent Constit. prohibition of jurisdiction in federal CT of State sued by Citizen of another State.



Printz v. U.S.  US SC 1997

Issue: Does NY v. US apply to federal commands directed at executive officials of the state?  Yes.

Gov’t.: Congressional regulation is useless w/o participation of state executive officials in the regulation. 

CT rejects (not very persuasively): Need consent of state to impose regulations on state executive officials (just like state consent to be sued by another state’s citizen is required).

President’s “Take Care” clause…It is the President’s duty to implement the Brady Act; but the Act was taking this duty down to the executive officials of the 50 states, so against Art. II.


Ny and Printz:

What is the line between inducement/incentives and threats/coercion?

1. Congress can use other means to provide incentives to states to regulate.

Permissive:

· “If you don’t regulate, we will”.

Not Permissive:

· “If you don’t regulate, suffer these consequences”.

2. Direct use of the commerce clause through Supremacy Clause is permissible (obligation imposed on the individual, not the State).

Why is this problematic for Congress to regulate states but not individuals when the same goal/end is met?  After all, preemption interference is greater than the interference with comandeering. 

VIII. State Regulation and the Dormant Commerce Clause

A. Limit is defined when federal power encroaches on state sovereignty.

Inquiry begins…

1. Is there a federal law with which the state power conflicts?

If so, Supremacy Clause, preemption, etc. resolves the conflict in favor of the federal law, assuming the federal law is constitutional.

2. If Congress has not acted, does the State act within its “sphere of competence” as set out in the Constit.?

Maybe the commerce clause implicitly regulates state action (despite regulatory vacuum).

3. If Congress has acted, under the commerce clause, it becomes the Supreme Law of the land (preemptive effect).

Not implicit, but plenary explicit power that precludes state action.

B. HP Hood & Sons v. Du Mond  US SC 1949

State may not deny milk processing license to out-of-state distributor to stabilize in-state milk supply.


CT: 

· Commerce Clause based on notion of free trade and interstate commerce is freedom to trade without hindrances (FF intent)---wanted a single economic unit (integrated market)…because of this interdependence, must be extra careful in regulating so that the entire economy does not collapse (must play fairly or the CTs will step in)…SINK OR SWIM TOGETHER.

· Rules for fair play:

1. Nondiscriminatory trade.

DORMANT COMMERCE CLAUSE analysis: Congress is silent, but power found implicitly in Constit. (ex. b/c free trade = goal).

C. Wilson v. Black Bird Cr. Marsh Co.  US SC 1829

MARSHALL

FACTS: Delaware law authorized the building of a dam.  Wilson’s boat was licensed under federal law and damaged the dam when passing through the creek.  Wilson claims that the law for the dam violated the commerce clause.

H/R/Notes:

· State CT: dam necessary for the “welfare of the citizens”---Congress had not regulated it b/c it was a local concern.

· Inquiry…

1. No conflict with federal stature here.

2. Marshall says it was a local concern here…to find out…Has Congress regulated it?  If not, consider why…is it an intrastate activity as mentioned in Gibbons?  If yes, local.

· Supremacy clause can displace any of the state laws---powerful!

· Is the plenary/Supremacy Clause power exclusive?

Gibbons – Exclusivity argument raised.

Wilson – Marshall says he does not have to address this b/c Supremacy Clause is enough to displace the state law, but the case is fact sensitive and the state prevails.

· Dore: Exclusivity consideration is irrelevant b/c the Supremacy Clause is enough political power via the commerce clause.

D. Cooley v. Board of Wardens  US SC 1851

FACTS: All ships that left Pa. had to have a local pilot (trained and knows area)…regulation of navigation.

H/R/Notes:

ISSUE: Marshall already says that navigation is commerce, but is it within Congress’s “sphere of competence”?

· Clearly a commercial subject, but can be regulated by Pa.

· Labels/Definitional approach fails…no definitive guide in “commercial” v. “noncommercial” to define state power.  Went to more of a “purpose inquiry” or “effects inquiry”.

· Need more empirical/piercing the label approach:  pilot knows the conditions better, fewer accidents, etc (LOCAL CONCERNS).

· Congress had passed a law in 1789 authorizing Pa. to regulate, but if there had been no such law, could Pa. regulate?

Dore: CT sending message yes…Constit. vests the power in Congress and Congress cannot revest the power to the states (“Power To the Federal Government Forever” attitude).  So, the 1789 law is irrelevant.

THIS CASE:  first clear sign that Congress does not have exclusive power, but is careful, taking a middle of the road approach…not saying that all powers are up for grabs by the states. (Essentially an “effects” analysis).

Note: Dormant Commerce Clause analysis is not totally preclusive of state power…bars some, but not all state regulations.  

E. The Modern Approach to the Dormant Commerce Clause Analysis

3 groups:

1. Discrimination against out-of-state interests.

2. Favor local economic interests at the expense of out-of-state competitors (not overtly discriminatory).

3. Facially neutral laws that unduly burden interstate commerce – balancing test.


Dormant Commerce Clause – Analyzing State Statutes…

1. Facially Discriminatory – Per se Rule of Invalidity (Presumption of invalidity)

2. Facially neutral, but effect is discrimination – Virtually Per se Rule of Invalidity.

3. Facially neutral, not discriminatory in effect, but unconstitutional b/c imposing burden on interstate commerce that is greater than the state benefit – Balancing Test.


Welton v. Missouri  US SC 1876

FACTS: Peddlers of Missouri did not need a license.

H/R/Notes:

· Local discrimination by a state.

· CT views this with hostility b/c of the “Representation Reinforcement”…Judicial review needed b/c protects interests that will be systematically disadvantaged…when state discriminates against their own citizens (beneficiaries), citizens of other states are disadvantaged and they have no legal/political recourse and state citizens have no incentive to take action b/c they are receiving the benefit. 

F. Philadelphia v. New Jersey  US SC 1978

FACTS: NJ wanted to exclude out-of-state waste from coming into the state.

H/R/Notes:
Virtually per se rule of invalidity for protectionism.---cannot discriminate and give advantage to NJ residents.

Dormant Commerce Clause Theory as applied to this case:

1. Facially discriminatory, so per se rule applies.

2. Residents cannot receive preferred right to access over consumers in other states.

3. Representative Reinforcement Theory.

4. Scarce Resource: Are landfills scarce in NJ?  If so, can NJ regulate more preferentially? 

CT: Not  a scarce resource and even if it were, we will not ignore the per se rule.  Dore: We do not know which the CT is saying.

G. Chemical Waste Management , Inc. v. Hunt  US SC 1992

FACTS:  Fees for waste from outside states, but not for in-state waste.

H/R/Notes:

Per se rule applied.

· Alabama had “less discriminatory alternatives”.

Dore: Is the CT considering this now?  What is the CT’s preference?  It seems unclear…

1. Per se any time facially discriminatory, OR

2. Only per se if range of alternatives and you choose the extreme facially discriminatory rule, OR

3. [Per se if no less discriminatory alternatives, but non-discriminatory alternatives exist.]

H. Oregon Waste Systems, Inc. v. Dept. of Environmental Quality  US SC 1994

FACTS:  Greater surcharges for out-of-state than for in-state.

H/R/Notes:

CT applied per se rule AND “strictest scrutiny” (to ensure that a state never adopts a facially discriminatory law).

NOTE: Is “virtually per se” any different from “per se”?  Room to maneuver?  Do CTs look to other factors such as the interest being protected?

I. West Lynn Creamery, Inc. v. Healy  US SC 1994

FACTS: Mass. law that favored in-state milk retailers over out-of-state retailers by taxing all, but rebating the tax to in-state retailers.  2/3 of all business was out-of-state in Mass.

H/R/Notes:

CT said Mass. targeted goods from out-of-state with the tax and disadvantaged these competitors.

Dissent said that if the state is rebating/subsidizing state retailers, it is not discriminatory.

J. General Motors Corp. v. Tracy  US SC 1977

FACTS: Ohio law that taxed all natural gas purchasers (in and out of state) provided they did not meet the definition of a natural gas co.  Most of the Ohio cos. met the definition, while the outside states did not.  GM brought this claim challenging the law, saying it was discriminatory.

H/R/Notes:

Ohio law upheld because there were 2 markets---a small local market in state and an interstate market, so the tax does not affect outside sellers.

· For discrimination, must compare similar markets.

· “Market Participant Doctrine”.

· Even if it is disadvantaged, it is a different market.

K. Camps Newfound/Owatonna, Inc. v. Town of Harrison  US SC 1997

FACTS: Maine gave tax exemptions to charitable organizations in the state, but denied the exemptions to organizations that operated for non-residents of Maine.

H/R/Notes:

Invalidated per se.

L. Pike v. Bruce Church, Inc.  US SC 1970

FACTS: Arizona state grown cantaloupes had to be packed in state prior to export (to keep jobs in state, regulate health standards, etc).  Individual offered to do it for cheaper outside of the state.

H/R/Notes: PIKE BALANCING TEST.
CT: Burden on interstate commerce and individual by not allowing outside packing.  Consumer affected ---cheaper prices not passed on to them.

CT does seem to give some consideration to effect and state interests, so maybe not per se invalid.

M. Foster-Fountain Packing Co. v. Haydel  US SC 1928

La. law illegal in “purpose” and “effect”, so per se invalidity.

CT says per se for both:

1. Discrimination in “purpose” and “effect”.

2. Facially Discriminatory.

N. Dean Milk Co. v. Madison  US SC 1951

FACTS: Madison, Wisconsin law that milk must be pasteurized within 5 miles of central Madison to facilitate regulation.  

H/R/Notes:

· Municipality, not state, regulating.  How does the per se rule apply?

· If the effect on interstate commerce is the same, then the per se rule should apply.

· Madison had less discriminatory methods {health Commissioner on record saying that if the city had followed the US Model Milk Ordinance, it would have been just as safe---no genuine health reason for letting Madison regulate}, so invalid.

· Dore: Is this fair considering that municipalities have less resources available than a state AND local activities (especially municipality) are too far removed from the federal level.  Counter-argument: Interstate commerce can be burdened by municipalities just as much as by states.  

· DISSENT: There is no exclusion of milk by Madison of any other state.  No evidence that Dean Milk could not have pasteurized it within 5 miles.  A SC is not competent to examine these local conditions unless proof beyond reasonable doubt that regulation at municipality would lower the milk quality.

Note:

The Reasonable Alternatives and Rational Relations Standards are Incompatible…if rational relation, no need to inquire into the reasonable alternatives. 

O.  Fort Gratiot Sanitary Landfill, Inc. v. Michigan Department of Natural 

Resources  US SC 1992

Invalidated Michigan Law – cannot escape discrimination per se by including some in-state people who could have been equally disadvantaged. 

Concurring

· Kennedy: No per se if municipality has no other way to advance a  legitimate local concern.  Must be rigorous scrutiny (leaves room for interpretation).

· O’Connor: Need “undue burden” on interstate commerce under the Pike Balancing Test.

 P.  Baldwin v. Seelig  US SC 1935

NY set minimum prices to be paid to milk producers by NY dealers---violates free competition.

Cannot break “integrity of the market”…sink or swim together.  CAN NO LONGER COMPETE.

Q. Henneford v. Silas Mason Co.  US SC 1937

Wash. imposed 2% tax on retail sales within the state plus a tax for the “privilege of using” Wash. goods bought out of state.

Tax levels the playing field, so no discrimination.  CAN STILL COMPETE.

R. Hunt v. Washington State Apples  US SC 1977

FACTS: NC law requiring apples coming in to have the USDA grade, not any state grade.

NC: for consumer protection. – NC has no standard, so the only familiar standard is the federal standard.

Wash: our standards are higher than USDA standards.

H/R/Notes:

CT will not simply analyze the state declared purpose, but will look at the effect of the law…


3 Fold Discrimination: 

1. Classic discrimination – almost like facially discriminatory…no benefit, discrimination in effect b/c cost of doing business in NC up for out-of-state apple providers.

2. Wash. worked hard for their reputation and earned the competitive advantage.

3. No consumer protection b/c actually downgrading the standard.

In light of this 3 fold discrimination, state must overcome a more difficult burden of proof:

1. Local benefit outweighs the triple discrimination.

2. Unavailability of nondiscriminatory alternatives.

Why the higher burden?  B/c of the triple discrimination or b/c this is the analysis in any case of discrimination?

S. Breard v. Alexandria  US SC 1951

FACTS: La. ordinance prohibited door to door solicitation of orders to sell except by consent of the occupants.

H/R/Notes:

CT upheld the state law…

· Local interest = no annoyance to homeowners.

· Nondiscriminatory alternatives were not available…must prohibit the activity all together to stop the annoyance. 


· Note: Did not apply the Hunt test, but the outcome was comparable.

T. State Barriers to Out-of-State Buyers

Milk Control Bd. V. Eisenberg Farm Products Co.  US SC 1939

Pa. law to set minimum prices to dealers who bought from Pa. producers for shipment out of state.

Law upheld because “essentially local” and only “incidental effect” on interstate commerce.


        

Baldwin – affected interstate commerce.

Eisenberg – very little of Pa.’s milk was shipped out of state.  CT is allowing the state to regulate in a field that has little connection to interstate commerce.

Hood – FF intent of integrated market upheld…Hood sought 4th depot license, but NY denied it b/c disruptive to competition, market already adequately served, etc.

CT said cannot deny Hood access to milk; violates FF intent.  Also, if Hood denied, new distributors might also be denied, which is clearly violative of FF intent of free trade.

Q: Has Hood invented a different kind of per se invalidity rule when the discrimination gives a purely economic purpose/impact?  In other words, suggests that if the purpose is health/safety, the CT will do a balancing test, but if economic, per se invaidity (b/c rivalries between states more likely perhaps).



Scarce resources…




Hughes v. Oklahoma  US SC 1979

Ok. law – no transportation of minnows for sale out of state which were procured in Ok. waters.

Law struck down b/c did not take alternative nondiscriminatory methods.




Cities Service Gas Co. v. Peerless Oil  US SC 1950

Ok. fixed minimum price on natural gas – pipe line company had to pay more than the prevailing rate.

CT upheld the law b/c natural gas is “dissipating” and “irreplacable” --- must prevent inferior uses of gas at bargain rates.

What about NJ land fills?  In Cities Service, the price regulation was “evenhanded”, applying to interstate and intrastate consumers.  When “evenhanded”, presumably no discrimination and no need to look for less discriminatory alternatives (the finding of which is a finding of discrimination).

New England Power and Sporhase: 1982: Had interest in preserving resources, but cannot embargo resources to gain advantage for the State with the resources. 

U. Modern Approach…The Balancing Test

Not all state regulations are discriminatory, so the per se rule cannot always apply:

1. Statute may be evenhanded, non-protectionist, nondiscriminatory.

2. Still preserves the federal/state balance as the per se rule did.

Pike Balancing Test: “Where the statute regulates even-handedly to effectuate a legitimate local public interest, and its effects on interstate commerce are only incidental, it will be upheld unless the burden imposed on such commerce is clearly excessive in relation to the putative local benefits.”

      South Carolina State Highway Dept. v. Barnwell Bros. US SC 1938 

Trucks that exceed width and weight requirements could not be used on the state highways.

Law upheld b/c state had a legitimate interest for safety and conservation of the highway (state highways were not constructed to take certain weights).

· highway built, owned, and maintained by the state (RR federally owned)---the state’s interest is considered and weighed against the burden on interstate commerce.

· Dore: Can there ever be objective criteria for weighing state and federal interests?

· CT upheld the state law because:

1. Actual impact on interstate commerce was incidental.

2. No discrimination.

3. Rational relations – state leg. acted with a rational basis…CT must give deference.

Southern Pacific Co. v. Arizona  US SC 1945

Arizona RR law – no more than 14 passengers or 70 freight cars.

CT: Law invalidated…NEED NATIONAL UNIFORMITY.

· If trains have to be broken up at the borders, huge delays.

· Not a safety measure…risk of accidents is not reduced by this law.

· Pretextual argument – merely the “convenient apologetics of the  police power”---merely invoking the safety reason is not enough.

· Highways are “peculiarly of local interest”.

· Representation Reinforcement Theory – since RR affects interstate and intrastate commerce ---people outside the state have no political recourse.

Bibb v. Navajo Freight Lines, Inc.  US SC 1959

Ill. law required mudguards on trucks and trailers.

SC – law unconstitutional b/c trucks would have to stop at the border and be outfitted with mudguards… “rather massive showing of burden on interstate commerce”.

No discrimination, but still a burden on interstate commerce.

Kassel v. Consolidated Freightways Corp.  US SC 1981

Iowa law regulating the length of trucks on the highways.  Had to stop at the state line and be outfitted to meet the law, could go around Iowa, etc.

CT strikes the law down…

· Iowa interest = safety; CT says the trucks will simply split up and there will be more, so not really safer.

· Greater or lesser burdens on interstate commerce will be tolerated depending on the state interest.

· If safety, must have evidence of it being safer.

· No mention of damage to highways.

· Cannot have exceptions in the law – no discriminatory exemptions when claiming the law is even-handed (raises pretext inquiry).

· Concurring: Must look at what really did motivate the state to regulate.

“sink or swim” – Iowa cannot isolate themselves.




Minnesota v. Clover Leaf Creamery Co.  US SC 1981

State law banned the sale of milk in plastic containers, but allowed sale in pulpwood containers (both returnable).

State gives an environmental reason.

CT: Normally per se invalidity, but regulates even-handedly here…no interstate/intrastate discrimination.

Despite local pulpwood industry benefiting, law upheld b/c not like the Kassel exemptions.

Dore: Maybe the burden was not great on interstate commerce in the eyes of the CT.

V. “Market Participant” Theory

State acts as a corporate/economic entity, and therefore, can enter the marketplace and participate---free from the restraints of the dormant commerce clause, discrimination, etc.

· Can only be a participant and nothing else…CT ensures this b/c want to prevent the state from abusing the power of the purse, monopoly of information, etc…Advantages that private individual participants do not have lead to regulation of the market (not allowed – against government non-intervention, etc.).

· Cannot affect a market beyond that which it intends to participate in.  Primary market participation should not affect secondary, tertiary, etc. markets.

1. South-Central Timber Development, Inc. v. Wunnicke  US SC 1984

FACTS:  Alaska law that imposes regulation of processing of timber.  Timber sold in Alaska must be partially processed in Alaska before shipped out of the state.  Designed to protect timber-processing industry and derive revenue from the state’s timber resources.  S-C, an Alaska corp., buys in Alaska, but has timber shipped elsewhere for processing.

H/R/Notes:

Law invalidated…

· Essentially a “downstream” regulation and so discrimination in effect and virtual per se invalidity.

· CT also looks to Balancing test.

· CT distinguishes:

Hughes – Refuses to buy from out-of-state sellers; CT says state may choose sellers b/c this does not prohibit/regulate interstate commerce.  Merely participating in the market.

Reeves – State cement plant favored in-state customers in time of shortage.  Merely participating in the market.

1. Raw resources: cement (manufactured) v. timber (natural).

2. Broader effect: to tell buyer what to do---no restriction on the resale of cement.

3. Foreign Commerce: cannot regulate foreign commerce.  Commerce Clause gives this power to the federal government---any state restrictions are subject to “rigorous and searching scrutiny”.

1. Federal, not state power.

2. Uniformity for foreign handlings.

3. S of P concern – Doctrine of Exclusive Commitment (M v. M).  Executive has the exclusive power, so the states should not get involved. 

White – Mayor of Boston restricted funded construction to be performed by 50% of Boston citizens.  Merely participating in the market.

Note: If “market participant” is not applicable (not narrow and one market), go to Dormant Commerce Clause analysis.

2. Camp Newfound – CT rejected state’s “market participant” argument…Must be a “clearly defined direct participation in the market”.  No clear proprietary interest of Maine to call it market participation.  

IX.  Privileges and Immunities Clause

Art. IV  - “The Citizens of each State shall be entitled to all Privileges and 

    Immunities of Citizens in the several states.”

A. Corfield & Coryell

· PI – Not to all commercial activity, but only to “fundamental rights”.

Exs. Right to travel for commercial reasons, Right to work, etc.

· PI – At the heart of free trade.  Do not deny anyone the right to engage in activities.
B.  United Building & Construction Trade Coucil v. Mayor & Council of 

Camden  US SC 1984

FACTS: 40% of employees of contractors working on city construction projects must be Camden residents.

{Not facially discriminatory b/c a substantial population of the NJ residents are included}

· Camden residents are beneficiaries and NJ also gets it, but CT still says no law allowed.

· The PI of right to work of non-NJ citizens had been denied.

· Camden argues:

1. PI law is addressed to the states, not to the municipalities.

CT: If states cannot do it, neither can the municipalities b/c they derive their authority from the states.

{like standing…if 1 branch cannot do something, 2 branches cannot collaborate to get standing}.

2. PI governs state citizenship ---- state citizens are the beneficiaries, so municipal residency is not covered by PI.

CT: Formalistic and Definitional---rejects b/c municipal residents are state residents.  The distinction is artificial.

· NJ residents have power to vote within the state.

· Distinguishes White – Boston was a market participant there (b/c 50% of the city projects must be city residents --- PI irrelevant).  Here, Contractor must employ 40% of Camden residents.

· Aims: Commerce Clause: extent of power of federal v. state to regulate commerce; PI: deals with “fundamental rights” (regardless of regulation of market; regardless of impact on interstate commerce…PI can trump other analyses).

· No “substantial reason” here…no particular “evil”.

C.  Is PI absolute?

Not absolute in the sense that discrimination against out-of-state residents may be ok, but PI may validate the law as long as there is a “substantial reason” for it; out-of-staters must be the source of a “particular evil” at which the statute is aimed.  THIS BURDEN IS ON THE STATE TO SHOW PARTICULAR PROBLEM AND THAT PROBLEM GIVES A “SUBSTANTIAL REASON” TO EXCLUDE THEM FROM PI.

“substantial” = importance of the interest.

“reason”  = interest to be protected.

Philadelphia – Cannot discriminate against out of state articles “unless there is some reason, apart from their origin, to treat them differently”.




So, per se rule has room also.

D. Court of New Hampshire v. Piper  US SC 1985

NH said that nonresidents could not take the state bar exam.

CT: Against PI b/c practicing law is a fundamental right.


“fundamental right” b/c:

1. Out-of-state lawyers may be valuable to some residents of NH.  Ex. vindication of federal rights b/c only they would have the nerve to vindicate ---[unpersuasive].

2. “Substantial reason” showing:

CT balances interest and looks for less discriminatory alternatives.

NH: local need: pro bono work requires familiarity with in-state civil procedure, etc. plus ethical requirements that nonresidents may be unaware of.

CT: these do not meet the standard of subtantiality.

DISSENT: Rhenquist: State law differs from state to state and NH has a substantial interest in seeing that their lawyers and judges come from their state---SC should not legislate here. 

Dore: Majority: The burden was high for the state to overcome b/c the federal interest was more than what NH and Camden were arguing---SCRUTINY LEVEL IS QUITE HIGH B/C INDIVIDUAL RIGHTS ARE INVOLVED.

E. Edwards v. California  US SC 1914

Ca. law prohibited bringing in any nonresident indigents (economic and migrant concerns).

CT: Right to travel is a fundamental right…PI invalidates the law.

· The barrier on interstate commerce was so high that nonresidents would have no political remedies in Ca.---Commerce Clause analysis.

· Concurrence: CC analysis inappropriate.  PI better –fundamental right to move about under national citizenship.

· Dore: Analysis is irrelevant.

X.  Preemption

A. Federal law displaces State laws and State Constitutions

Federal legislation is interstitial---drafted to address problems one by one.

· Limited horizons and purposes.

· Intention is not always clear, so the Q is “What is the purpose in light of the Supremacy Clause?” and “What if the Legislature is silent?”

· The Constit. has addressed most of the questions regarding federal/state division.

Preemption – 

· Congressional intent clear and the law conflict with state law = preemption.

· State law, then Congress passes Act = federal law displaces state law.

· 2 types: 

Conflict/Explicit Preemption v. Implied Preemption

B. Pacific Gas &Elec. Co. v. State Energy Resources Conservation & Development Comm’n  US SC 1983

FACTS: Federal government wants to regulate the safety aspects of nuclear power generation in Calif.  Calif. had statute governing in this field.  The 2 overlapped.

H/R/Notes:

CT held Ca. law not preempted by federal law…

CT looked at the intent/purpose of the 2 statutes…Ca. deals with economics, federal deals with safety.

· Congress could have expressly preempted the economics, but it chose not to.

· Ca. did not legislate in a manner in conflict with the express or implied purpose of Congress.

· Note: Congress could have argued that safety is of greater interest than economics and that “Congress left no room for the state to supplement”.

· Gov’t. had three arguments:

1. Ca. statute was a safety measure, not an economic.

CT rejects: Economics is an area that states have “traditionally regulated” (Historic Police Power).

2. Federal and State schemes conflicted.

CT rejects.

3. Dominant/Pervasive national interest in providing one technology for nuclear waste generation.  Ca. should not regulate in this federal domain under the Doctrine of Preemption.

CT rejects.

· Cites:

Rice and Hines – Implied preemption…look to the purpose of Congress (scheme, room to supplement, what were the obligations imposed on the state, etc.)

Florida Lime – Ca. trying to regulate the oil content of avocados that come from Florida.  CT: Avocados do not seem like a candidate for federal regulation… “compliance with federal and state is a physical impossibility”.  CT: Regulatory vacuum and  dual federalism invited.


Dore: Could argue embargo, interstate commerce, etc.

3 Considerations to Apply the Doctrine of Preemption:
1. Actual conflict.

2. Implied conflict.

3. Weighing of Interests

The “dominant and pervasive” federal interest.

Pacific Gas – When the CT weighed the Historical Police Power against the asserted “dominant and pervasive” interest, CT did not see the federal law prevailing….sees the opposite… “It is almost impossible that Congress would have left a regulatory vacuum”, so there is a strong inference that Congress intended “Dual Regulation” (Cooperative Federalism), and there is no preemption.


Preemption

1. Where Congress has acted pursuant to Constit. power, that power is obviously plenary.

2. Where Congress acts and exercises plenary power, it will supersede state authority and preempt any state law or constitution. (Art. VI Supremacy Clause).---EXPRESS.

3. Where Congressional legislation exists as an implied barrier, if the state acts, it will hinder the federal purpose or interest---IMPLIED.

· Always a matter of inference…

4. Look at role of state historically.  Intention of federal to preempt (when historically state) will not be inferred in such instances.

5. Inferences are drawn by looking at the nature of the federal interest.  If the federal interest is “dominant and pervasive”, it will preclude state action.

6. Inference also from congressional statute.  Is there any room for cooperative federalism?  Regulatory vacuum to be filled by the state?

