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Professor Garvey

Important notes:

EP= Equal Protection

DP= Due Process

CN= Constitution

CG= Congress

Ct= Court

SCt= Supreme Court

I.  Introduction


Bush v. Gore (handout)

Facts:  Bush beat Gore in FL by narrow margin.  D filed complaint re: 11/26 certification.  Sought relief b/c section says, “receipt of a # of illegal votes or rejection of a # of legal votes sufficient to change or place in doubt the result of the election shall be grounds for a contest.

Issue(s):  Whether FL SCt established new standards for presidential elections, violating Art. II §1 [2] of CN.  Whether use of standardless manual recounts violates EP and DP clauses of CN.

Holding:  Standardless recount violates EP – EP is Con Law II.

Concurring (Rehnquist, Scalia, and Thomas):  To attach definite weight to the pronouncement of a st ct, when the very question as issue is whether the ct has actually departed from stat meaning screws things up

Dissent (Stevens, Ginsburg, Breyer):  When interpreting st laws, highest st ct should interpret unless fed statutes or CN say otherwise.  Since not in CN, should be a st issue and therefore recount should be valid.

Dissent (Souter, Breyer): Wants to remand for uniform recount standards since recount is too arbitrary

Dissent (Ginsburg, Stevens): Only in rare cases are SCt to overturn st ct’s rejection of st legislation

Dissent (Breyer): Wants FL to recount under uniform standards.  Since no CNal provision, should look at st law.  Isn’t a fed legal question

Important notes:  SCt gets involved because of judicial review.

Why does each st have own method for picking pres?  Why not gen’l election where 1 vote = 1 vote?

Notion of Federalism, where some powers retained by sts specifically b/c they had them before CN enacted

II. Courts
Marbury v. Madison (1-9)

Facts:  When pres switching, last minute appointment as a judge but appointment not delivered by the time new pres in office.  P asked SCt to compel D, secretary of state, to hand over the commission.  Conflict between CN which doesn’t give SCt orig jurisdiction, and 1789 §13 which says SCt can make writs of mandamus for people in office, even though CN only says SCt has jurisdiction in ambassador cases and when state is a party.  SCt has appellate jurisdiction in all other cases!

Issue(s):  Does P have the right to the commission he demands?

(2)If yes and it’s been violated, do US laws afford a remedy?

(3)Is the remedy a mandamus from the court?

Holding: Judicial power of US is extended to all cases orig under the CN.  Tenure and Compensation clauses show judges should be able to do JR w/o being booted.

(1)Yes b/c pres has right to make appointments.  P has right to office for 5 years

(2)P has right to resort to laws of US for a remedy. . . pres had authority to appoint and since delivery of commission wasn’t done, P’s rights were violated.  Art III §1 says fed judge can only be removed by appointment.

(3)  Not a case for orig. jurisdiction so writ of mandamus is the wrong type.  Only Fed cts can issue writs of mandamus

Relates to which cases?  How?:

Important notes: CN’s supremacy clause has CN trump other laws

Political questions can’t get writs of mandamus

In conflict w/ CN and CG-issued legislation, CN wins.  CN can’t expand SCt’s orig jurisdiction

Can’t have laws that violate the CN. . . what’s the point of a CN if it doesn’t trump other laws?

Marshall assumes CN is a law.  Art VI [2] says CN is supreme law

Art V says harder to change CN than other legislation

Marshall’s justifications for JR:

Why else have written CN?

Textual argument based on clauses in CN:

Art III doesn’t talk about JR but

Judicial power of US is extended to all cases arising under CN. . . fed questions subject matter jurisdiction

Supremacy clause mentions “in pursuance of the CN”

Oath Clause in Art VI says to support CN

Doesn’t convincingly establish that CN mandates JR

Learned Hand:  The Bill of Rights, GA 220

3 options for deciding issues:

First dept to get an issue can decide it. . . but leg would dominate b/c issues arise there a lot faster

Dept can decide regardless of earlier decisions of others. . . but makes no sense and is whimsical

Judicial Review. . . works best, even if not a legal deduction from the CN.  Practical condition upon its successful operation.  Someone has to have the last word about unCNal issues.  If we don’t have JR, things will just be a mess

Charles L. Black, Jr:  The Building Work of Judicial Review, GA 224

Gov’t isn’t legit if actions aren’t authorized

Gov, for itself, must decide its own legitimacy

Need an umpire who is:

Independent from active policy-making branches of gov’t

Specialist in tradition

Sifts through evidence, decides carefully

Plural people in order to avoid personal idiosyncrasy

Someone has to tell us when something is CNal

This is all about Brown v. Board . . . Ct, not leg, sorted out segregation issues.

Alexander M. Bickel:  Establishment and General Justification of Judicial Review, GA 230

JR is a counter-majoritarian force in the system

Practice is justified if it is distinct from leg and exec activities

Function = identification and protection of enduring values

Need SC to “save us”

Premise is that JR runs against CN ( is undemocratic, but we still need it.

Cts should get last word b/c CG yields to pressure but CT is insulated from pressure

Rebecca Brown:  Accountability, Liberty, and the Constitution, GA 235

Doesn’t feel CN is democratic.  Says the pt is to protect liberty, not democracy

Gov is to protect citizens in their personal liberty and in their property, even if against the public will

Role of cts is to protect liberty.  But why have exec and leg if those branches can restrict liberty?

(Need those branches to accomplish instrumental objectives of the gov

Regardless, jud branch must be the rights-protector

Unlike Bickel, likes counter-majoritarian since gov’t doesn’t seek to meet majoritarian principles

Girardeau A. Spann:  Pure Politics, GA 246

Traditional view is that JR is counter-majoritarian, but it appears that CT is actually majoritarian in exploitation of minority interests, instead of the guardian of minority rights

In Brown v. Board, was actually a hoax.  Passed case but wasn’t actually upheld until leg passed 1964 Civil Rights Act

Why bother with JR?  Why not just have laws?

Martin v. Hunter’s Lessee (14-30)

Facts: Jud Act of 1789 §25 says final judgment of highest ct in any st, where is drawn in question the validity in re: CN or fed laws, can go to SCt

VA ct app says §25 is unCNal.  Can a st ct hold an act of CG unCNal?

Issue(s):  VA Ct App’s refusal to go as SCt said.  Whether app power of SCt extends to st cts; that §25 extends app jurisdiction of sc to st cts

Holding:  CN supports §25.  In re CNality of US statute, SC gets app power over st ct system to ensure uniformity

Important notes:  CN arguments can come up in st cts

Had CG not made lower cts, all cases would start in st cts.  St cts get to have judicial review or SC would never have app juris.

VA thought §25 unCNal b/c thought SCt didn’t have app juris.  But since VA is part of US, not own body w/o connection, supremacy clause says fed > st

VA agrees, but sts also have to obey fed laws, so why should SCT get app rev>

SCt’s final reasoning is that how otherwise would we ensure uniformity of fed law interpretations if SCt can’t have app juris.  

Disuniformity worse in case of treaty b/c treaty was enacted for whole country.



Indiana ex. Rel. Anderson v. Brand (1938)


SC gets final say in CN issues over st’s interpretation



Michigan v. Long (1985)


In st issues, st gets to decide st law, but SCt gets to decide fed issues.  If not clear on what grounds 
the case was decided, SCt gets it.

Paul Brest:  The Misconceived Quest for the Original Understanding, GA 132

Text v. intent

Originalism:  Bind authority to text of CN or the intention of the adopters.

Strict textualism: literalism

Strict intentionalism: must ascertain intent of framers

Middle form: Moderate originalism. . text is authoritative but provisions are open

Non-originalism:  CN isn’t authoritative or binding

Interpreter Historian:  Immerse self in world of adopters, try to ascertain intent, and translate adopters’ concepts into our time

Alternatives to originalism:

LH:  CN isn’t JR but let’s do it anyway to maintain the gov

Bickel:  JR runs contrary to general thrust of CN b/c is counter-majoritarian, but it protects values that we like

Spann:  JR not in CN so let’s not do it

Brown: (is actually an originalist)

Richard S. Kay:  Adherence to the Original Intentions in Constitutional Adjudication, GA 145

Objections to conventional norm of judicial review:

It’s impossible. . . 

This can’t be write b/c we’re capable of communication and is possible to figure out original intentions

It’s too hard

But judges don’t have to explain precise intention.  Just need to say which of the two outcomes is more likely consistent w/ original intentions

Multiple intentions due to multiple CN-makers is a problem, but it’s possible to discern lg’s central paradigm and can find a core meaning that reflects intentions

No place else to look. . . is only thing that governs our gov’t!

It’s self-contradictory

This assumes intentions were to not control, but we know CN makers wanted written rules

It’s wrong. . . adjudication makes for bad gov’t and bad law.

Gov’t impositions benefit those living under a CNal gov’t!

Is a positivist. . . believes in the text and intentions of the CN

CN is what the framers intended it to mean, and we CAN figure out who they were and what they intended

Why abide by the CN?

Forefathers bound as all

Why not?  Seems to be working

Psychological need to do so

Still believe the principles so it’s constantly reaffirming itself

Ex parte McCardle (30)

Facts:  P alleges unlawful restraint by military force and petitioned for the write of habeas corpus.  1867 act gave app power to ct but then later took it away. . . fed act says no appeals from circuit cts in cases of habeas corpus

Issue(s):  Whether this act is w/in CG’s CNal power

Holding:  CN gives SCt appellate power “with such exceptions and under such regulations as CG shall make”

Important notes:  Ct doesn’t get to inquire into leg motives. . . can only look at CN and see if act is CNal.

Jurisdiction is power to declare law, and when it ceases to exist, the only function remaining is that of announcing the fact and dismissing the cause

Finding:  Ct can’t proceed w/ judgment b/c CG took away jurisdiction


Note Cases:


White v. Fenner

CN says judicial power extends to controversies between citizens of diff states.  CG can’t conflict w/ this provision of the CN


U.S. v. Klein

CN gives CG to make such exceptions as it seems to it expedient, but can’t prescribe so many regulations that it passes the limit.  Can’t do it by passing a law that, in itself, is unCNal


Lauf v. E.G. Skinner

There can be no question of the power of CG to define and limit the juris of the inferior cts of the US


Battaglia v. General Motors

CG can’t restrict so that it deprives a person of life, liberty, or property w/o DP of law or take private property w/o compensation


Ex parte Yerger

Stat of 1868, at issue in McCardle, did not prevent Yerger’s review b/c used the certiorari route.  Writs of habeas corpus and certiorari could revise the decision of the circuit ct and free the prisoner from unlawful restraint.

Muskrat v. United States (37)

Facts:  Is suing US – is a Cherokee—for power to alienate land.  Wants power to control land as wishes.  Wants to sell lands but CG put restraints on alienation when granted Cherokees the land.

Issue(s):  Whether jurisdiction conferred is w/in power of CG, having in view the limitations of the judicial power as established in the CN

Holding:  Act of CG giving SCt jurisdiction exceeded the limitations of legislative authority b/c it added duties to the courts.

Relates to which cases?  How?:  Differs from McCardle b/c here CG gives SCt jurisdiction in an act.  But SCt here won’t take it. . . is self-restraint on the part of the ct

Important notes:

The act set it p so that P could sue the gov w/o having a general problem.  Basically turned SCt into CG’ advisory board.

SCt only deals with JR when a real right arises.

CASES AND CONTROVERSIES ONLY TO SCT!!!

Baker v. Carr (45)

Facts:  TN failed to reapportion st leg districts.  P claim denied EP under 14th amend b/c votes among diff counties in st were unequal

Issue(s):  Whether subject matter of suit was justiciable, i.e., did it involve a political question?

Holding:  Since not a political question, the cts get to decide it.  Questions here is consistency of St action w/ CN, not a ? to be decided by a political branch of the gov.  Denial of EP presents a justiciably CNal cause of action upon which a trial and decision should be performed

Important notes:  The mere fact that the suit seeks protection of a political right does not mean it presents a political question

In deciding whether a question is a political one, the appropriateness and lack of satisfactory criteria for a judicial determination are dominant considerations

Considerations of the court:

Textual

Functional

Prudential judgments

Powell v. McCormack (51)

Facts:  CG excluded P from house of reps.  P argues standing requirements are exclusive and House can’t punish P for indiscretions until he’d been seated.  Had misappropriated funds and made false reports on foreign currency expenditures.  Issue is expulsion v. exclusion.  W/ exclusion, ct has JR.  If expulsion, CG gets it as a political question

Issue(s):  Whether this was a matter that fell under justiciability. . . is this a political ?, one that is not justiciable by fed ct b/c of the separation of powers provided by the CN?

Holding:  SCt is ultimate interpreter of the CN. . . decided that CN does not vest in CG a discretionary power to deny membership by a majority vote.

Important notes:  Isn’t a political question

Doesn’t produce a potentially embarrassing confrontation between coordinate branches of the gov’t if court decides this matter.

Nixon v. United States (62)

Facts:  P = judge imprisoned for bribery.  Refused to resign so SN made committee for impeachment.  P’s issue is that it wasn’t in front of the full senate.

Issue(s):  Whether SN rule violates impeachment trial clause, Art I §3[6] is justiciable

Holding:  SN, not cts, has this duty b/c is a political question

Relates to which cases?  How?:

Important notes:  No evidence that framers wanted JR in impeachment context

Judiciary aren’t impeachment doers b/c takes away from checks and balances.

Framers wanted SN to have the last word b/c represent the people.  View of impeachment as a POLITICAL PROCESS

Duke Power Co. v. Carolina Environmental Study Group, Inc. (1440)

Facts:  Act passed by CG to protect public and encourage development of atomic industry.  Limited liability for a single accident.  D is investor-owned utility;; P is an environmental study group and private citizens.  Argue that act is unCNal b/c violates DP b/c allows injuries to occur w/o assuring adequate compensation to victims and ups the water temp.

Issue(s):  Is there standing?  

Holding:  Since won’t be in a better position later than now, ct will just adjudicate it now.

Relates to which cases?  How?:

Important notes:

Problem is that DP claim won’t be relevant until the plant explodes!  The water issue, however, is a slightly different problem and thus the ct can handle things

To get standing, need to argue (1) injury in fact and (2) Ct has to be able to solve the problem.  Nexus requirement sometimes in there.

Problem is that current injury isn’t related to the CNal claim. . . but declaration of unCNality will solve the problem 

Raines v. Byrd (1454)
Facts:  6 members of CG claim that the line item veto act is unCNal b/c it expands the pres’ power and violates the requirements of bicameral procedures by granted to the pres the authority to cancel provisions of federal law

Issue(s):  Do P have standing?

Holding:  No standing b/c institutional injury and not personal.  Only have right b/c elected office so the only injury is the loss of political power.  P have no personal stake in this case

Important notes:

Art III standing is about sep of powers between ct and other branches.

Note Cases:

Gilligan v. Morgan

Suing about Kent State incident. . . P sought a broad call on judicial power to assume continuing regulatory jurisdiction over Ohio Nat’l Guard.  Case is nonjusticiable b/c not claiming past injuries, plus P isn’t actually threatened.  So no standing.

Scheuer v. Rhodes
Students did collect damages for Kent St.  Not banned by Gilligan

Clinton v. New York
Citizens who have actually been harmed due to the existence of an act are allowed to sue

Warth v. Seldin (1460)

Facts:  Town passed a zoning ordinance making it 98% single-family detached house housing.  P sued saying violated 1, 9, 14 amendment rights.  Petitioners are many different groups


Issue(s):  Whether any of the groups have standing

Holding:

(1)  For individual low income and minority, b/c didn’t show P would personally benefit, and didn’t show ever lived there, no standing

(2)  For taxpayers of a neighboring town, taxes increased by a town that’s not part of the suit.  Since 3rd party and P not subject to zoning regs, there’s no relationship to the parties in the suit and therefore no justification for the asserted claim.

(3)  For associations, were claiming harm b/c of exclusion of 3rd parties. . . 3rd parties themselves must make the claim, not the associations.

(4)  For home buildings, don’t allege monetary damage.  Each member must be a party.  Can’t have standing if don’t allege an injury

Relates to which cases?  How?:

Important notes:  In general, P must allege distinct and palpable injury, even if it is an injury shared by a large class of other possible litigants.

As CNal matter, Art III would permit taxpayers of other town b/c there’s an injury, but prudential limitation imposed, which is self-restraint on the part of the case.


Note cases:

Brock

Union can sue for members b/c:

Some members could sue in their own right

Union sought to protect interests germane to the organization

Neither claim nor the relief requested required the participation of the individual members in the lawsuit.

III. Congress
McCulloch v. Maryland (70)

Facts:  CG incorporated 2nd bank of US.  MD tried to tax any non-MD bank; US refused to pay.

Issue(s):  Has CG the power to incorporate a bank?  Must MD allow the bank w/o taxes?

Holding:  The act incorporating the bank is CNal; MD may not impose a tax on the bank.

Relates to which cases?  How?:  Like McCartle, doesn’t want to know CG’s motivations for acting.

Important notes:  The McCulloch Problem:  What are the limits on what CG can do?

CN can’t be so detailed as it would explain everything or it would be totally boggling

US Gov > Sts within limited sphere of powers

Clause says “necessary and proper” (Art I § 8[18]) and later “absolutely necessary” (Art I § 10[2]) so there’s discretion as to what “necessary means”

Dicta limits CG’s power b/c amendment X (all other power to sts) and pretext (CG passes laws under pretext of executing its powers might not stand).  If CG overreaches, ct can stop them.

United States v. E.C. Knight Co (167)

Facts:  American sugar refining co. had a near monopoly of the industry.  Charge is that D combined and conspired to restrain the trade and commerce in the US and with foreign nations in violation of an 1890 act of CG.  PA wanted business in the st so didn’t ban the monopoly

Issue(s):  Whether the monopoly can be directly suppressed under the act of CG.

Holding:  Is indirect b/c can’t determine when leaves state. . . is manufacture, not buying and selling

Relates to which cases?  How?:  Like McCulloch; both making claims about what CG can’t do. . . lacks power to pass a law that it already passed

Important notes:  Test is Direct and indirect. . . . CG can do what is nec. so long as is a direct question between means and ends.

Contracts to buy, sell, trade are interstate trade.

Manufacturing is indirect, but buying and selling are direct.

Note case:

Swift v. U.S.
The Hotdog case – monopoly trying to fix prices for meat in hotdogs

Commerce among the states isn’t a technical legal conception, but a practical one drawn from the course of business.

Application of the CC here is the result of natural development of interstate commerce under modern conditions

Holding:  Allowed CG to regulate b/c stockyards is part of the stream of commerce
See also Stafford, saying anything through which c flows is regulatable by CG.

Houston, East & West Texas Railway v. United States (172)

Facts:  Carriers made rates diff depending on where in TX vs. Shreveport.  Argument is that so long as interstate rates were reasonable, ICC couldn’t control them

Issue(s):  Whether CG can control INTRASTATE charges on an interstate carrier

Holding:  If CG has to interfere w/ intrastate c in order to protect interstate c, so be it.

Important notes:  Even though carriers are both inter and intrastate c, doesn’t mean CG can’t control intrastate c.

CG can keep highway of interstate communication open to interstate traffic upon fair and equal terms.

Champion v. Ames (THE LOTTERY CASE) (175)

Facts:  D carried lottery tix from TX to LA in violation of an act for the suppression of lottery traffic through nat’l and interstate commerce.  D says that this isn’t commerce and that CG can’t prohibit it.

Issue(s):  Whether traffic of lottery tix constitutes commerce. . . whether can regulate and not just prohibit.

Holding:  If what is done by CG is manifestly in excess of the powers granted to it, then upon the cts will rest the duty of adjudging that its action is neither legal nor binding upon the people.  CG can do this.

Important notes:  Issue there is regulation, not prohibition.

If CG can exclude tix, can arbitrarily exclude anything, no matter what the motive.

Lot tix, though, have value and are therefore subject to traffic.

Hammer v. Davenhart (THE CHILD LABOR CASE) (178)

Facts:  P is father of two sons under 16 who worked in a cotton mill.  Brought case to enjoin the enforcement of the act of CG to prevent interstate C in the products of child labor

Issue(s):  Is it within the authority of CG to prohibit the transportation in interstate C those goods that violate child labor laws?

Holding:  Local power is retained by the sts to control means of production.

Relates to which cases?  How?:  Lottery Case held that CG can prevent transportation of goods.  Hipolite said that CG can prohibit commerce of impure foods and drugs.  Hoke stopped transportation of people.

Important notes:  Pretext and motive are keys to this case.

Production of articles, even if intended for IC, is a matter of local regulation.

Unfair competition is not a regulatory power of CG.  CC doesn’t allow CG to equalize working conditions.

Carter v. Carter Coal Co. (183)


Facts:  Bituminous coal act imposed tax on sale of coal at a mind with refund if producer accepted coal regulation.  Was an attempt to fix coal prices around the country.  CG here was trying to regulate wages and hours.

Issue(s):  Whether the act falls within the powers of CG.

Holding:  Act serves to take away individual rights of companies to decide what to pay employees, etc.  Thus, CG can’t do this act.

Relates to which cases?  How?:  Diff from Swift b/c talking about activities before gets into stream of c

Important notes:  Reason why CG can’t control is because production aspect is indirect to stream of c.

There has to be a direct link in order for CG to regulate

Note Case:

Schechter Poultry Corp v. United States
Code fixed hours and prohibited practices said to constitute unfair methods of competition.

Was an attempted delegation not confined to any single act nor to any class or group of acts identified with a standard. . . . CG thus can do this.

Pre-1937 C Cases in sum:

Knight, Swift, Carter are all cases that CG can’t do

Champion, Hammer are regulation cases of what CG can do in order to get something accomplished

National Labor Relations Board v. Jones & Laughlin Steel Corp. (189)

Facts:  P found D had violated act by engaging in unfair labor practice b/c discharged union members to discourage membership in the union.  CG found injury to C resulting from employers’ rejection of collective bargaining and their denial of the employees’ right to unionize.

Issue(s):  Whether the act is an attempt to regulate all industry thus voiding any powers the sts had.

Holding:  The substantial effect on c justifies CG’s actions in this case.

Relates to which cases?  How?:  Diff from Hammer b/c trying to regulate local activities, not interstate c.

Carter says there has to be a direct link in order for CG to regulate.

Important notes:  Kills the direct and indirect test

New test is SUBSTANTIAL EFFECT (which remains the test today!)

Here, the gov’t had the power to interfere and regulate b/c the strike’s effect on the production would interfere with every aspect of commerce

United States v. Darby (192)

Facts:  Act says can’t ship goods made against federal regulations.  Lumber manuf by employees w wages and hours not following fed prescribed rates.

Issue(s):  Whether CG can prohibit shipment in IC the lumber described above

Holding:  The means of the act to protect IC so affects it to be w/in the reach of the C power

Relates to which cases?  How?:  Like Child Labor b/c deals with items made against fed regulations.  Ct also says overrules the case.

Important notes:  Don’t look at motive or intent underlying CGal action.

CG’s power extends to intrastate activities as to make regulation of them appropriate means to the attainment of a legit end, and the exercise of the granted power of CG to regulate interstate C.

Wickard v. Filburn (196)

Facts:  Farm marketing act to govern and control wheat prices.  Farmer had more acres than reported to the gov’t.  Argues that some was for personal consumption and is thus exempt from CGal control.

Issue(s):  Whether C power is here w/ semi-private activities that won’t lead to IC.  Can CG pass the act?  Can it regulate a purely local activity?

Holding:  CG gets to control

Important notes:  Cumulative effect of people becoming self-reliant will change values of wheat, which is what is trying to be controlled through the act.

Wechsler:  The Political Safeguards of Federalism, GA 263

The fear of destruction of state sovereignty is unfounded b/c of the role the sts play in the competition and selection of the central gov’t.

States represent as states in the fed gov’t, while pres is embodiment of nat’l spirit.

National political process is well adapted to restrain new intrusions by the center on the domains of the sts

Role of cts is to maintain nat’l supremacy over power usurpation by the sts

State regulation is the default position, so CG can’t overreach
Kaden:  Politics, Money, and State Sovereignty, GA 26?

CG members now aim at independent constituency groups, so sts aren’t nec represented.

St boundaries don’t mean anything.

It is now far less likely that the sts interest in their continuing autonomy will consistently receive expression within the political branches of the fed gov’t, or that the political process will yield dependable lines of accountability between the governed ad the gov’t.

Heart of Atlanta Motel, Inc. v. United States (217)

Facts:  P solicits patronage from outside of GA.  Refuses to let rooms to noncaucasians.  Attacks CNality of Title II of CRA on basis that it exceeds CG’s ability to regulate C.

Holding:  How obstructions in c may be removed – what means are to be employed – is within the sound and exclusive discretion of CG.  The act is CNal.

Important notes:  Motive isn’t important.  

When wrote Title II, CG was dealing w/ moral problem, but still, racial discrimination disrupts C.

Rational basis test:

Is there a rational basis for finding C affected?

Are the means of elimination reasonable?

Katzenbach v. McClung (221)

Facts:  Restaurant in Alabama refused to serve, in restaurant, noncaucasians.  Purchased food from local supplier who had gotten it from out of state.

Issue(s):  CNality of Title II.

Holding:  CG had rational basis for finding that racial discrimination in restaurants had a direct and adverse effect on the free flow of IC.

Important notes:  Must have a close and substantial relation between local activities and IC.

Aggregate test. . . . individual consumption isn’t as important as its sum affect on the whole

Regulatory legislation affecting ordinary commercial transactions is not to be pronounced unCNal unless in the light of the facts made known or generally assumed it is of such a character as to preclude the assumption that it rests upon some rational basis w/in the knowledge and experience of the legislatures.


Note Case:

Perez v. United States

Can CG control local activity of loan sharking w/o proof of conduct affecting IC?

Extortionate credit transactions, though purely intrastate, may affect IC

“When it is necessary in order to prevent an evil to make the law embrace more than the precise thing to be prevented it may do so”

CG doesn’t have to particularize findings in order to legislate.

United States v. Carolene Products

Filled milk act prohibiting the shipment of some types of milk is valid under IC. Injuries can be to public health.  Don’t need pronouncement of legislature. . . can assume that there’s a rational basis within the knowledge and experience of the legislators.  Don’t look at motive.

United States v. Lopez (228)

Issue(s):  Whether Gun-Free school zones act is CNal under CC

Holding:  The possession of a gun in a local school zone is in no sense an economic activity that might, through repetition elsewhere, substantially affect any sort of IC

Relates to which cases?  How?:  Dissent still likes rational basis test in Heart of Atlanta
Important notes:  Substantial effect test

CG is not normally required to make formal findings, but here is too remove if hold that guns affect learning and therefore affect c. . . then, in theory, CG could control everything!

Robert f. Nagel:  The Future of Federalism, GA 276

CN only authorizes some powers, but some are very broad.  How should they be interpreted when CG can regulate any imaginable activity?

(1)  Lawyers can pretend 1 horn of dilemma DNE

(2)  CT can devalue one of the competing propositions

(3)  Ct can withdraw from enforcing both horns of dilemma

(4)  Substantial effects test

(5)  Ct can claim to uphold principle of enumerated powers while substituting for it some other value

Ct has used all of these strategies in attempting to sold the irresolvable dilemma presented by the principle of enumerated powers.

CN is general and fuzzy.

United States v. Morrison (Handout)

Facts:  Civil Rights remedy for gender motivated crime

Issue(s):  Whether CG had authority to enact the section under the CC or the 14th amend

Holding:  Gender motivated crimes of violence are not, in any sense of the phrase, related to economic activity.

Unlike Civil Rights cases, have no indication if gender-based disparate treatment, so no 14th amed case, either.

Important notes:

To regulate C, must either:

(1) Regulate channels of IC

(2) Regulate instrumentalities of IC

(3) Regulate those activities having substantial relation to IC
Three types of CC questions:

Channels

Instrumentalities


Affecting

Darby


Destruction of an aircraft

J&L

Heart of Atlanta

Fed Safety of Appliance acts
Wickard








Lopez

C Prohibiting Cases


Affecting Cases

Lottery




J&L

Child Labor



Wickard

Darby

National League of Cities v. Usery (236)

Facts: CG made provisions to the Fair Labor Standards Act that applied to Sts and subdivisions of Sts as employers.  10th Amend. says st gets integrity and gets to function effectively in a federal system

Issue(s):  Whether FLSA breaches 10th amend

Holding:  CG can’t exercise power as to decide for sts how integral gov’t functions are to be made

Important notes: Case is different from all others b/c deals w/ state, not private, employees

Nat’l gov’t can’t control local employees!

St should have power to define wages.

Traditional gov’t function test used here, overruled in Garcia!
Garcia v. San Antonio (241)

Facts:  SAMTA, transit authority workers, need to know if subjected to min wage and overtime requirements of FLSA

Issue(s):  Whether FLSA can apply here

Holding:  If regulates all states equally, is okay

Important notes:  Overrules test above. .. so long as neutral and not isolating one state over another, then the thing is okay

Basically allows CG to regulate anything.

CG now has deference and can enact legislation across the board.

CG can’t order st legislation to pass a low

Don’t want to protect st for sake of st. . . want to do it to keep checks on CG’s ability to control the people

New York v. United States (248)

Facts:  CG passed low-level radioactive waste policy that offered monetary incentives, access incentives, and had a take title provision.

Issue(s):  Whether act is inconsistent with the 10th amen and the guarantee clause

Holding:  CG can influence st with incentives, but isn’t allowed to force/coerce state to act.  All but take title provision are acceptable.

Relates to which cases?  How?:  Different from Garcia b/c legislation targeted NY, which isn’t allowed!

Important notes:  Can’t coerce states to act in a certain manner!

Case is about CG taking control of the state gov to hide behind it so that the people are mad at the states instead of at CG.

Printz v. United States (258)

Issue(s):  Whether Brady Bill’s interim provisions that force chief law enforcement officers to run background checks violates the CN b/c it compels st officers to execute fed laws.

Holding:  The fed gov’t may not compel the sts to enact or administer a fed regulatory program.

Important notes: CLEOs are state officers, and can’t be forced to do something.

Fed gov’t can’t control the officers, neither can it control the state.

Upholds New York b/c can’t tell st gov what to do.

Rubin & Feely:  Federalism:  Some Notes on a Nat’l Neurosis, 289

Federalism doesn’t accomplish what people says it does.

Decentralization doe achieve effective management, but not in the gov’t.

Giving more power to fed gov’t doesn’t take power from sts since more power is constantly available

St gov’ts aren’t more likely to protect local communities

“American federalism is nothing more than decentralization b/c the normative claim of political community is not available to it.”  “That claim, in any meaningful sense, belongs only to the nation as a single entity.”

2-tiered gov’t spreads power and doesn’t protect anyone.

Jackson:  Federalism and the Uses and Limits of the Law:  Printz and Principle, 300

Federalism is good.

Independent value of having 2 ongoing levels of gov’t

Enforcing fed means st, local gov’ts can be organizing features of identity and participation in public life, and thereby promote structures of adherence

CN is explicit on existence of st gov’ts.

Sts should be permitted to challenge applications of laws to avoid undue interference w/ st CNal function

Fed re. of st gov’ts can threaten CNal values related to maintaining the sts as independent sources and locations of gov’t authority.

Bailey v. Drexel Furniture Co. (THE CHILD LABOR TAX CASE) (200)

Facts:  Child labor tax charged 10% of a co’s revenue for employing underage employees

Issue(s):  CNal validity of the tax

Holding:  Because the “tax” is actually regulatory and prohibitive, it isn’t valid

Relates to which cases?  How?:  Like Hammer v. Dagenhart where tax was a penalty

Veazie said judicial can’t limit Cg’s expressed powers. . . a heavy tax can’t just be axed, then, but if tax power is abused or is exercised for ends inconsistent w/ CN, cts can overrule it.

Important notes:  Tax is more than just an incidental restraint and regulation.

Clearly a prohibitory and regulatory tax!

Motive is all over the place. . . isn’t just a consequence of the resolution.

If tax is a penalty and trying to regulate something, then it isn’t CNal
Case is overruled in Kahriger

Note Case:



U.S. v. Kahriger

Upheld revenue act of 1951, requiring bookies to pay taxes and register.  Motive was clear, but cts said if it’s a tax, don’t look at the motivation behind the tax!!!!
Unless there are provisions extraneous to any tax need, cts are w/o authority to limit the exercise of the taxing power.

United States v. Butler (205)

Facts:  Agricultural Adjustment Act, to raise farmers’ purchasing power by decreasing the supply of farm products.  Make agreements w/ individual farmers for reduction in production in exchange for payments.  US presented tax claim to D, who refused to pay.

Issue(s):  Whether act is CNal in terms of CG’s spending power.

Holding:  CG has no power to enforce commands on the farmer; may not indirectly accomplish those ends by taxing and spending to purchase compliance.

Relates to which cases?  How?:  Child labor.  Cg exercising power to tax to regulate something it’s not allowed to.  CG can only spend $ for gen’l welfare

Important notes:  Cg has motives here. . . 

Looks at this from a Hamiltonian perspective. . . spending and taxation clause specifically limited the gov’t ability to tax to things that benefit the General Welfare of the nation

Here, act invades st rights by regulating and controlling agricultural production.  Act isn’t voluntary. . . those who decline lose benefits.

Is a scheme for purchasing w/ federal funds submissions to fed regulation of a subject reserved to the sts

Limits Kahriger by saying CG can’t tax anything it wants
Chas v. Davis (210)

Facts:  Social Security Act has tax on employers of 8 or more, with some exceptions; if tax payer makes contributions to state unemployment fund, can get a credit.  Certain sums of $ are authorized to be appropriated for the purpose of assisting the st in the administration of their unemployment compensation laws.

Issue(s):  CNality of the act as the spending power authorizes

Holding:  TO hold that motive or temptation is equivalent to coercion is to plunge the law in endless difficulties.  B/c didn’t force st to participate, is okay.

Relates to which cases?  How?:  Whereas Butler was abating, here it’s taxing.  Is like New York b/c can’t force sts to pass laws. . . diff here, though, is can do this, because this is something the sts want

Important notes:

Different from Butler b/c not a tax on a special group, law can’t exist w/o approval of the st, not an irrevocable agreement, and is a relief for unemployment.


Note Cases:

Helvering v. Davis

Discretion belongs to CG unless is clearly arbitrary

Buckley v. Valeo

CG can have pres election campaign fund b/c can regulate elections and primaries

South Dakota v. Dole

No fed highway funds w/o 21 years drinking age is CNal b/c is option of the sts.

“Our decisions have recognized that in some circs the financial inducement offered by G might be so coercive as to pass the pt at which pressure turns into compulsion” but this isn’t just b/c it successfully achieved a CGal objective.

M.A. v. Mellon, Frothingham v. Mellon (1423)

Facts:  Maternity act, it sts chose to join, creates bureau, tax for reducing maternal and infant mortality.

Issue(s):  Sovereign st and citizens rights have been invaded and usurped, even though st didn’t accept the act, CN right infringed b/c st either yields rights to fed gov or loses $ that it could otherwise get.  St takes P(Fro)’s property w/o DP

Holding:  St of MA presents no controversy on its own behalf or as the representative of its citizens.  Indiv citizen has no interest in the subject matter, nor is any such injury inflicted or threatened as will enable her to sue.

Relates to which cases?  How?:  Like Butler b/c is taxpayer.  But Butler could sue b/c tax on Butler was specific, whereas here it’s wide scope.  Butler would benefit if won case. . . Frothingham still wouldn’t have decreased taxes if won!

Important notes:  St can either accept or reject

Stat doesn’t actually require st to yield anything

Sts can OPT IN.

St can’t sue on own behalf.  Can’t sue nation. . . only other states

Administration of a stat is public, not of individual concern

One taxpayer is minute and indeterminable.  Effect of one person paying is so remote that there’s no basis of an appeal in ct

Brings up Political question notion (Baker, Nixon). . . but this is decidable by the courts.

Flast v. Cohen (1427)

Facts:  Fed funds appropriated under act were financing instruction in religious schools

Issue(s):  Whether Frothingham barrier should be lowered when a taxpayer attacks a federal stat on the ground that it violates the Establishment and Free Exercise clause of the 1st Amend ( CNality of the fed funds.

Holding:  Need nexus between status and claims to be adjudicated.  This is done by:

Logical link between status and legislative enactment attacked

Nexus between status and precise nature of CNal infringement alleged

Taxpayer has standing when alleges CGal action under taxing and spending clause is in derogation of those CNal provisions, which operate to restrict the exercise of the taxing, and spending power.

Relates to which cases?  How?:

Important notes:

Standing is whether party has such a personal stake in the outcome of the controversy as to assume that concrete adverseness which sharpens the presentation or issues upon which the cts so largely depends for the illumination of difficult CNal ?s


Note Cases:

Doremus v. Board

P said st statute requiring bible reading was unCNal, but child graduated, and gen’l taxpayers don’t have standing.  Bible reading didn’t increase taxes or burden on taxpayer

ASARCO v. Kadish

St tax payers and teacher’s association said st stat re” mineral leases unCNal b/c inconsistent w/ fed laws. . . st cts not bound by fed standing requirement b/c not Art III cts
When a st ct issues a judgment where P in orig action had no standing to sue in fed cts, SC can exercise jurisdiction is sc ct’s decision causes injury to parties who petition for review.

Katzenbach v. Morgan (883)

Facts:  NYC voters challenge CNality of Voting Rights act b/c prohibiting enforcement of election laws of NY requiring ability to read and write in English as a condition of voting.

Holding:  It is a judicial question whether st’s act is an infringement of the CN.

Relates to which cases?  How?:  Like McCulloch, b/c has CG going some place to where CG hasn’t gone before. . . 

Important notes:  CG can’t do what it wants to do

CG, not states, should deal w/ CNality

In CG vs. sts, Federalism is the key, not rights


Note Cases:

Oregon v. Mitchell

Upheld parts of the VRA amendments but said can’t require age 18 for st and local elections.

City of Boerne v. Flores (889)

Facts:  Church trying to rebuild by barred by city historic landmark commission.  Archbishop said RFRA is a basis for relief from refusal to issue the permit.

Issue(s):  Authority of CG to enact Religious Freedom Restoration Act

Holding:  Cts retain power to determine if CG has exceeded CNal authority.  RFRA contradicts vital principles necessary to maintain separation of powers and the federal balance.

Relates to which cases?  How?:

Important notes:  Is restoring the Sherbert test:  Whether st prohibition burdened a religious practice, whether burden justified by compelling gov’t interest.

Is a case where CG went too far.

Eisgruber & Sager:  Congressional Power and Religious Liberty After City of Boerne, GA 283

Ct decides what CN requires, not CG under §5.  That’s why RFRA unCNal.

If there’s a conflict between ct and CG, there are options:

(1)  CG can protect rights unrelated to those the ct has recognized

(2)  CG can enact legislation for CNal justice that mirrors the ct’s

(3)  CG can act hostilely to ct’s CNal commitment

#2 is the way to go.  Flores was stricken b/c it went with #3.

IV. States

When CG doesn’t exercise CC, ST can (or not) act on commerce.  This is the DORMANT CC

Gibbons v. Ogden (82)

Facts:  NY has navigating law requiring a license.  CT says can’t enter if have it.  NJ law leads to lawsuits.

Issue(s):  Can a st regulate commerce w/ foreign nations and among the st while CG is also regulating it?

Holding:  A coasting vessel employed in the transportation of passengers is like a marine vessel. . . therefore is regulatable by CG.  Thus, NY’s laws are repugnant to CN.

Supremacy clause has CG reign supreme

Important notes:  Among several sts means commerce concerning more than 1 st

Not analogous to taxation, where sts have a completely concurrent power to do so


Note Cases:



Willson v. Black-Bird Creek

Dam built by D; P had boat w/ fed license.  P wrecks dam to get through; D sues

CT says DE acted CNally to shut off river b/c purpose was HEALTH AND SAFETY

Since purpose WASN’T commerce, then ST can regulate it.

PURPOSE AND EFFECT BALANCING TEST (health and safety, etc)

Cooley v. Board of Wardens (91)

Facts:  PA statute says all ships have to engage a local pilot.  And yet act of 1789 says power to regulate pilots is given to CG by CN

Issue(s):  Whether PA law is valid given that it is a regulation of commerce, and whether the grant of commercial power deprived the sts of all power to regulate pilots

Holding:  CG’s power to regulate commerce does not deprive the sts the power to regulate pilots.

Relates to which cases?  How?:

Important notes:

Test is LOCAL vs. NATIONAL subjects.  So sts can rule some types of commerce

Driving around Phili is a local thing.  Problem, though, is that nothing inherently deems something as local or national

PA law was actually to set up a fund for retired Phili pilots

Dowling:  Interstate Commerce and State Power, GA 313

How does CC affect st power?

(1)Impliedly prohibits all st regulation or taxation of IC


Gibbons says “to regulate” implied CG’s full power

(2)Clause prohibits nothing, and sts can regulate until CG says otherwise


License Cases

This view removes CC from judicial consideration

(3)Clause prohibits some, but not all st regulation and taxation


Cooley

Justify viewpoint by saying that stuff being regulated is diverse, needing diverse treatment

(4)Clause prohibits nothing, but impediment can arise by will of CG


Was viewpoint of leg banning liquor

What of the future?

In absence of consent a CG negative will be presumed in the cts against a st action that constitutes an unreasonable interference w/ nat’l interests

In sum

CC doesn’t talk about st power. . . restraints flow form CG’s failure to act

Balancing test will have ct balance local benefits against burdens on commerce even when local and foreign trade are treated alike.

Di Santo v. PA (97)

Facts:  PA law saying travel agents have license to ensure that they’re moralistic

Holding:  St law directly burdens IC

Relates to which cases?  How?:

Important notes:  This direct/indirect test was axed in J&L in 1937

DIRECT V INDIRECT TEST

Leisy v. Hardin (96)

Facts:  Invalidated an IO statute prohibiting the sale of intoxicating liquor as applied to imported liquor in the original package

Holding:  Out-of-st resident has the right to export beer into IO and sell it b/c stat is against CC

Important notes:  Resulted in Wilson Act, which said any intoxicants transported into any st are subject to st’s laws b/c of police power even though may be sold in orig package.

In absence of a CGal act, there are still some things that sts can’t do

In re Rahrer (96)

Holding:  Held Wilson Act to be CNal, even though fed statute had effect of banning liquor which Leisy said couldn’t be done.

Relates to which cases?  How?:  Marbury:

Marbury says Ct has final say w/ Art III interpretation

Rahrer upholds that CG can trump ct in CC interpretation.

But Art III is appointing a judge by ct.  Art I cc is an enumerated power to CG.

CG does get last word in political question cases. . . .

DIFFERENCE W/ MARBURY AND RAHRER is that Art I is a fed question case vs. art III case.

South Carolina State Highway Department v. Barnwell Brothers, Inc (97)

Facts:  St statute regulated size of trucks in a manner different from other areas.  Was done at a time when trucking industry becoming the way to go. S.C. had own highways but was receiving $$ from the fed gov’t.

Holding:  If Don’t discriminate, then rule is okay.  St can control b/c is legislative issue

Important notes:  When in the absence of fed legislation, questions is whether st has acted within its power and whether the regulatory means are appropriate.

Doesn’t destroy CC b/c CG can always jump back in and regulate.

Virtual representation of outsiders in S.C. b/c trucking rules equally applied to insiders and outsiders, so outsiders get represented in st leg.

Southern Pacific Co. v. Arizona (101)

Facts:  AZ statute making lengths of trains w/in st shorter.  Argues that it’s a safety measure

Issue(s):  Whether st statute contravenes CC

Holding:  Changes from discrim test to balancing test.  Since nat’l interest more important, st has gone too far and can’t pretend that this is an issue of police power

Important notes:  Strikes down a law that doesn’t discriminate

Safety interest doesn’t outweigh nat’l interest in keeping IC free from burden

This is the test that is most often used today

Balancing test of st and nat’l interests


Note Cases:


Bibb v. Navajo

Whether Ill and Ark statutes conflict about types of mud flaps.  Says safety measures have placed burden on IC.


Kassell v. Consolidated

Ct allowed IO law for shorter trucks that allowed border cities to adopt length limits of adjoining sts b/c didn’t so much limit IC b/c of weird surrounding st adoption clause

Farber:  State Regulation and the Dormant Commerce Clause, GA 317

St regulations having discriminatory affect on IC are subject to judicial scrutiny

Regulations burdening IC w/o discriminating are subject to balancing test:  St law that burdens local and IC equally are upheld if law/s local benefits are greater than burden on Commerce

(1) Intentional discrimination is generally prohibited.  See City of Phili v. NJ
(2) Unintentional discrimination is allowed if local benefits need it and no nondiscriminatory alternatives exist.  See Hunt v. Washington
(3)If no discrim purpose, can still be unCNal.  See Pike v. Bruce.  Ct has to decide whether is good or bad instead of whether the regulation is on IC.  Is rigged against the st. . . burdens for outsiders weighed against st, but benefits to IC aren’t considered.

Reformulating the judicial role
Ct should have more limited role in CC cases. . . should only intervene when intent to discriminate can be proven.  This is supported b/c political process represents outsiders sometimes.  CNal values don’t actually have support that CC was intended to institute free trade.

Regan:  The Supreme Court and State Protectionism:  Making Sense of the Dormant Commerce Clause, 324

Statute is protectionist if it improves local business b/c is local and is analogous to a tariff or quota.

Objections to protectionism:

Is unacceptable b/c inconsistent w/ idea of a political union

Will generate cycle of resentment and retaliation

Is inefficient.

CN is antiprotectionism b/c says “CG shall have power to regulate commerce among the several sts”

“By not requiring st lawmakers to be always looking over their shoulders for foreign interests and always calculating the proportionate incidence of benefits and burdens, we make leg. a possible task for lawmakers with less expertise and less admin support available to them than CG has.  We also avoid a massive transfer of power to the cts.”

Hughes v. Oklahoma (128)

Facts:  D, TX licenses, was arrested trying to take a load of minnows from an OK dealer to TX

Issue(s):  Whether OK stat “no person may transport or ship minnows for sale outside the state which were seized or procured w/in the waters of the state” violates the CC

Holding:  Is protectionist but st has other interest.  Strikes down, though. b/c has other means.  Could limit #s, require licenses, etc.  Stat is repugnant to CC b/c nondiscriminatory alternatives could fulfill st’s legitimate local purpose

Important notes:

Geer said that st owned all animals and st citizens controlled taking and ownership of all wild game

Overruling Geer b/c CC, like w/ natural resources, can apply to animals.

Applies test:

Evenhanded w/ incidental effects on IC?  Or discriminates against IC?
Does st have legit local purpose?

Does st have other alternatives?


Note Cases:


Sporhase v. Nebraska

Water is commerce


Maine v. Taylor

No importation of live bait fish b/c danger of parasites and there aren’t other means b/c impossible to inspect.

Reeves, Inc. v. Stake (131) (1980 case)

Facts:  Plant’s production slowed whilst demand for cement increased.  St said SD customers get needed cement, then all long-term clients.  P, who had no long-term contract, didn’t get cement, couldn’t get another one, and then was forced to cut production by 76%.

Issue(s):  Whether SD rule that, in time of shortage, SD can confine sale of cement in state is consistent with the CC

Holding:  Upholds statute.  Reversal would have meant SD robbed of benefits of foresight, risk, and industry.  Market participants can discriminate.

Relates to which cases?  How?:  Hughes v. Alexandria Scrap, (1976) had bounty for every junk car turned to scrap and basically said only MD cars could get bounties.

Important notes:  CN doesn’t limit ability of st to participate in the free market.  Sts should, as proprietors, be free from fed constrains.  STATE HERE IS MARKET PARTICIPANT
St is allowed to sell to whomever it wishes and can discriminate therefore b/c st is part of the market and st made the cement in the first place.

South Central Timber . . . v. Wurnicke (135)

Facts:  Alaska law requiring any Alaska timber to be partially processed in Alaska before being shipped out of state.  Alaska had lower prices than otherwise would b/c of the instate processing requirement.

Issue(s):  Can market participant deal w/ downstream issues?

Holding:  Is invalid b/c although st can burden commerce when it’s a party, it can’t influence downstream regulation of the market.

Important notes:  Difference from Reeves is that this stat was affecting aspects of market AFTER the sale was complete.  Market regulators aren’t immune from scrutiny.

Hicklin v. Orbeck (137)

Facts:  Alaska Hire Act says all oil work requires that qualified Alaska residents be hired. . . must have residency card to be employed.

Issue(s):  Whether act violates IV§2, EP, and CC

Holding:  Test:  Show that nonresidents are evil, and then show that the act has a nexus effect, that is, act extends upon evils of nonresidents.  Here, no showing that nonresidents = evil.

Relates to which cases?  How?:  Paul v. Virginia says IV§2 intended to place citizens of each st on equal footing.  Ward v. Maryland says clause protects right of citizen of one st to pass into any other st of the union for the purpose of engaging in lawful commerce, trade, or business without molestation.  Toomer v. Witsell says can have disparity of treatment if valid independent reason for it.

Important notes:  “ripple effect” mentioned here. . . forcing hire of Alaska residents alters commerce farther down the stream. . . that’s why this is a CC case.

Baldwin v. Fish. . . of MT(137ish)

Facts:  Disparities allowed in residents v. nonresidents in hunting rights.

Holding:  Animals is a limited resourced.  Equal access to elk is not basic in maintenance or wellbeing of the union.

Important notes:  Is allowed b/c evils of nonresidents. . . no benefit to union by recreational hunting.  Elk hunting isn’t the basic livelihood of the nation

United Building and Construction Trades. . . V. Mayor and Council of the City of Camden (142)

Facts:  NJ ordinance for Camden requires that at least 40% of employees of city construction projects be Camden residents

Issue(s):  Whether ordinance violates privileges and immunities clause

Holding:  Camden can do stat w/o violating CC but may violate P&I clause.  Remands to see facts re: ends and means

Relates to which cases?  How?:

Important notes:

Not a CC case b/c is a market participant, not a market regulator.

Public employment. . . no fundamental right to gov’t employment under EP clause

When st is market participant, CC conflict can’t arise between st and fed authority BUT P&I clause wants interstate harmony and thus regulates market participants

P&I test:

Is the P&I fundamental?

Is the stat justified in terms of ends and means?

V. President
Youngstown Sheet & Tube Co. v. Sawyer (277) (THE STEEL SEIZURE CASE)

Facts:  Dispute among steel cos and their employees; bargaining didn’t work and no settlement reached.  Pres issued an exec order that would have the Sec of Commerce take possession of and operate most of the nation’s steel mills.

Issue(s):  Whether the Pres was acting w/in his CNal power.

Holding:  Lawmaking does not fall under pres’ military supervision or control

Relates to which cases?  How?:  Like McCulloch b/c talks about implied powers.  But for stuff in US, it is up to CG to cover seizure.  This fact pattern isn’t a CG/Pres overlap of powers

Important notes:  Pres’ power must stem from act of CG or from the CN

Here, Pres didn’t meet the preexisting statutes authorizing pres to seize property

Pres didn’t guide CGal policy. . . made a completely new one.  Wasn’t and exercise of military power.  Just b/c threat of war, not enough to take private property.  Pres is only allowed to recommend and veto laws ( CG makes the laws.

Monaghan:  The Protective Power of the Presidency, GA 368

CN has “law enforcement” exec.

Pres executes the will of CG but does not make new laws.

Steel Seizure case illustrates exec officials must exhibit stat warrant when conduct invades private rights of citizens

Corwin:  The Steel Seizure Case:  A Judicial Brick Without Straw, GA 373

Pres has broad authority. . . exercise of exec powers is pres’ discretion

Historically speaking, Pres has acted in field of CGal power until CG makes laws, such as case of extradition or neutrality proclamations

CG makes laws BUT not all subjects concerning which laws might be made are removed from exec influence.  Exec should be able to act until regulated by CG

Feels is king of like federalism question with CC. . . in sep of powers type argument, one branch can act until the proper branch lays the smack down and says no.

United States v. Curtiss-Write Export Corp (271)

Facts:  Conspired to sell guns to Bolivia in violation of joint resolution between CG and pres.  Pres later revoked proclamation but w/o revoking punitive effects of legislation

Issue(s):  Whether the joint resolution is vulnerable to attack under the rule that forbids a delegation of the law-making power.

Holding:  Pres has broad discretion to determine whether the enforcement of the stat will have a beneficial effect upon the reestablishment of peace in the affected countries.

Important notes:  CG can’t conduct war.  Pres can respond to sudden attacks but only CG can declare war.

JR says pres can invade, but must report to CG.

Ely:  The Constitutional Framework, GA 380

CGal approval is required before Pres leads war.

CG declares war b/c makes process slow and requires thought.  Also brings in voice of people for nat’l support

Wants limited exception for serious threats to US nat’l security

CG should control b/c:

Volunteer army

People more now about foreign policy and should have their voices heard

B/c more responsible than the president

Acts of war must be authorized by CG, regardless of usurpations in the past!

Spino:  War Powers and the Sirens of Formalism, GA 387

Neither War Powers Res nor judicial involvement offers promising course of action.

Exec, CG irrelevant in the long run.  Really should have the approval of both

History has cases of Pres initiating war

American people are less willing to pledge blind allegiance, so Pres should control as voice of nation

Immigration and Naturalization Service v. Chadha (368)

Facts:  Noncitizen admitted to US.  Visa expired; atty gen’l recommends to CG that D not be deported.  CG vetoed and deported D.

Issue(s):  Whether House had CNal authority to order deportation.  Says CG has to use legis procedures set up in CN.  But can CG delegate to exec and therefore not have to follow CG’s CNal required procedures?

Holding:  CG’s veto provision is unCNal and is therefore severable from the act

Important notes:

Presentment Clause, Art I §7 [2][3] says all leg has to be presented to pres before becoming law.

Bicameral requirement, Art I §§1,7 say no law w/o majority of both houses.  Here, house alone could veto the atty gen’l.

CG made deliberate choice to delegate to exec branch.

Only 4 provisions in entire CN where one house can act alone.

Clinton v. City of New York (375)

Facts:  Pres used Line Item Veto to strike down part of balanced budget act

Issue(s):  CNality of veto. . . is pres making new law and interfering w/ leg power?

Holding:  CG can’t alter Art I §7.  Act violates it b/c expanded Pres’ powers, which isn’t allowed.

Relates to which cases?  How?:  Field v. Clark had tariff act saying pres could suspend duties when needed.  But difference here is that here is based on the same conditions CG uses when passing statutes.  Not the same as Tariff b/c here is rejecting CG’s judgment.

Important notes:  Fight is separation of powers v balance of powers

Differs from Art I§7 return b/c cancels after becomes law, only cancels part of a bill.

Concurring says this upsets the sep of powers.

Dissent argues that act is CNal b/c pres followed enacted law in using the veto.  Also says doesn’t encroach on sep of powers b/c CG drafts statutes, so defines the limits of Pres’ authority.  Also, CG can always put in provision to which line-item veto can’t apply.


Note Case:

Train v. New York (385)

If stat explicit, Exec can’t refuse to spend.  If not explicit, pres can impound funds

Powell and Rubenfeld:  Laying it on the Line:  A Dialogue, GA 359

Line Item Veto Act gives Pres leg powers

Formalist says leg should only do leg, etc for other branches

Functionalist says can overlap but no branch is allowed too much power – Balancing theory (see Corwin’s article)

CG can’t be exec or jud, but jud and exec can be legis under CG’s authority

Feels act is CNal b/c CG gave power

CG is most dangerous branch, so should use formal rules when CG tries to extend its reach

Bowsher v. Synar (386)

Facts:  Act aims at minimizing deficit.  Has reports to Compt Gen’l, who reports to Pres.  Pres must issue sequestration order o upholding the recommendation.  Fallback process created if CNal object where report goes to joint committee and CG votes on a solution.

Issue(s):  Whether assignment by CG to Comptroller Gen’l of US of certain functions under Gramm-Rudman Acts violates sep of powers

Holding:  CG can’t execute laws, and thus can’t grant power that it doesn’t have.  CG has removal authority, so Comp gen’l can’t have exec duties.  CG CAN’T RETAIN CONTROL OVER EXEC OFFICIAL.  Fallback provision is enacted.

Relates to which cases?  How?:  Myers v. US had act where pres can’t remove postmaster w/o SN approval.  Humphreys’ Executor had act trying to allow removal by pres for inefficiency.  Difference in our case is power held by pres, not exec, for removal.  Humphreys is okay b/c although both can be removed for same grounds, Bowsher’s removal is by CG, vs. Humphreys’ removal by exec.

Important notes:

Pres appoints officers of US who can only be removed by impeachment in the House, conviction in the SN

Here, CG gave power away and also tried to retain control over it, which it’s not allowed to do.

Morrison v. Olson (395)

Facts:  Atty Gen’l  can make investigation, then ask judiciary to appoint independent counsel.  Here, independent counsel (P) issued subpoenas to D (atty gen’l) who moved to quash saying ind counsel is unCNal.

Issue(s):  Is P inferior or principal officer? If P is principal, is unCNal b/c ct appoints independent counsel, and only exec can make principal officers (appointment issue)

Do powers in Spec division (judiciary) conflict with Art III of the CN (sep of powers problem)

Whether act is invalid under sep of powers

Whether act violates sep of powers by interfering w/ exec

Holding:  P has limited duties and jurisdiction and is thus an inferior appointee

Special div’s power to terminate ind. counsel doesn’t threaten judicial intrusion.

CG isn’t trying to gain a role. . . gives removal power to exec.  Isn’t trying to retain powers.

CG not increasing powers, nor is it giving cts exec powers.

Relates to which cases?  How?:

Important notes: No risk of broadened judiciary b/c spec div can’t oversee trial

CG is limiting exec power, which is okay /c isn’t making self bigger.  Isn’t impeaching pres’ power, so balance isn’t upset.

Mistretta v. United States (414)

Facts:  Act regulates sentencing guidelines, created by an independent commission in the judicial branch made up of fed judges and a few others.

Issue(s):  CNality of sentencing guidelines.

(1)Is this leg. power in the judiciary?

(2) requirement of 3 judges undermine integrity of judicial branch?

(3) Presidential appointment of commission as preventing judicial branch from performing CNally assigned functions

Holding:  CG can delegate to an expert body.

(1)  Isn’t a ct.  Judicial power is only cases and controversies.  CG can delegate to cts nonadjucicatory features that don’t interfere w/ other branches as allotted by Youngstown

(2) Judges allowed to have extrajudicial roles

(3) Pres gets to elevate judges and cam remove them, but since commission isn’t judicial, doesn’t mean removal of judges here!

Relates to which cases?  How?:  Youngstown allows overlap in the branches

Important notes:

Judiciary has always had a role in sentencing.

Judiciary isn’t expanded b/c merely imposes guidelines


Note Case:


Metro Washington Airports Authority

Act gave control of airports to an authority.  Authority created a board of review of CG members.  Board violates sep of powers b/c gave CG power over removal of bd members, which is an exec power.  CG can’t exercise exec power.

Ways to look at cases:

Balancing or function. . . overlap between branches

UnCNal. . . Chadha, Clinton, Youngstown, and Bowsher

Sep of powers. . . no overlap between branches

CNal. . . Morrison and Mistretta

Lawson:  The Rise and Rise of the Administrative State, GA 336

Foundational ideas such as a limited nat’l gov’t, non-delegation of leg power and a unitary exec power have been abandoned.

Gov’t, when set up, wanted only those few powers delegated by the CN to go to the fed gov’t.

Don’t like Mistretta or Morrison. . . sees as UnCNal.  Would let Youngstown be CNal.

Wants to strengthen Pres but weaken Pres. b/c recently, CG has gotten away with statutes that it shouldn’t. . . modern state really can’t function if CG can’t delegate powers.  But Pres no longer has a lot of power.

Flaherty:  The Most Dangerous Branch, GA 344

Framers wanted balance, accountability, and energy

Leg, at start, was strongest branch, and sep of powers was to bring in efficiency and energy

Pres gets most of expanded federal authority so is now most dangerous branch.  Has more foreign powers and more administrative independent agencies.

Urges for leg veto.

Feels Chadha, Bowsher are CNal (b/c checks on Pres’ power)., but not Youngstown or Clinton.

United States v. Nixon (337)

Facts:  Subpoena directed pres to produce tape recordings, docs relating to his conversations with aides.

Issue(s):  Whether production of evidence interferes w/ confidentiality of the communications of the president.

Holding:  In order to afford to the pres the greatest protection consistent with the fair administration of justice, stmts must meet test of admissibility and relevance.  All other material must be excised.

Relates to which cases?  Why?

Important Notes:  Concerns are security, military, and foreign and diplomatic discussions need to be kept confidential.

Test:  weigh importance of confidentiality w/ fair administration of criminal justice.

No absolute privilege in Art II.  No explicit reference in CN to privilege of confidentiality

Advisors to pres won’t be moved to temper candor of remarks b/c disclosure will be infrequent.

Exec privilege is needed in order to function.  But not all conversations are privileged.

Nixon v. Administrator of Gen’l Services (346)

Facts:  Pres recordings and materials preservation act directs exec branch to take custody of Nixon’s papers and catalogue them.

Issue:  Whether the act is unCNal for:

(1)Sep of powers

(2)Pres privilege doctrines

(3)Appellant’s privacy interests

(4)1st Amend associational rights

(5)Bill of attainder clause

Holding:  A screening process contemplated by the Act will not constitute a more severe intrusion into pres confidentiality than US v. Nixon.

Important notes:  Doesn’t prevent exec from doing its job.  Exec remains in full control of docs.

Is diff from US v. Nixon b/c issue here is assertion of a power against the exec branch.

No reason why act is more likely to impair confidentiality than Pres Libraries Act

Archivist works for pres, so exec branch can’t lost control

No reason why archivist would keep exec from doing job b/c is archiving works of OUTGOING pres.

Nixon v. Fitzgerald (352)

Facts:  R lost job in air force, allegedly for CGal testimony.  Chief Examiner for Civil Service Commission said was fired in a manner offending regs b/c R was fired for a purely personal reason.

Issue:  Scope of immunity possessed by pres.  Can pres be immune from suits?

Holding:  Former pres is entitled to absolute immunity from damages liability predicated on his official acts

Important notes:  Diff from Nixon cases above b/c there the issue was privilege and keeping evidence from trial.  Here the question is immunity.

Pres needs not be liable when he is doing duties of office.  Pres shouldn’t be distracted from official duties

Cts must balance CNal weight of interest to be served against the dangers of the intrusion on the exec.

Sphere of protected action must be related to the immunity’s justifying purposes
There are still checks for misconduct. . . impeachment, public scrutiny, and CGal oversight

CAN ONLY GET IMMUNITIES FOR OFFICIAL DUTIES

Note cases:

Harlow v. Fitzgerald
Immunity isn’t extended to aids.

Mitchell v. Forsyth
OBJECTIVE IMMUNITY TEST

Get immunity for acts if unclear that actions were unCNal when done.

Immunities tests for nonPres:

Objective (how clearly established is the law)

Subjective (How was person thinking when acted)

Clinton v. Jones (359)

Issue:  Must pres defer litigation for actions taking place before was in office?

Holding:  Sep of powers doesn’t require fed cts to stay all private actions until pres out of office.

Important notes:  Clear that alleged misconduct was before got to office

Pres isn’t above the law

Isn’t unacceptable burden on time and energy so long as Art III jurisdiction makes sure not to burden pres too much.

Pres historically has been involved in some cases

If grant immunity, another party will always be harmed.

Carter:  The political Aspects of Judicial Power, GA 395

SCt was right in Nixon v. Fitzgerald though there are other reasons. . . 

Strict textual reading sees impeachable offenses as only treason, bribery, or other high crimes and misdemeanors.  But the other way to justify this holding is that fed cts can’t bring suit b/c will disrupt the balance of power.

Aman & Katyal:  Executive Privileges and Immunities:  The Nixon and Clinton Cases, GA 402

Clinton’s claim > Nixon. . . 

Nixon wanted total immunity

Clinton wanted temporary immunity

Pres is always on duty.  . .Art I gives immunity from arrest and temporary immunity from litigating private lawsuits when CG at session. . . this should be the same for the pres.

Is better to wait 8 years than never have the case at all!

VI. Key Terms
Justiciable:  Something that the court could actually resolve.

Political question:

Does the issue implicate the separation of powers?

Does the CN commit resolution of this issue to either the President or CG?

Art III Standing:

Injury in fact

Causation

Redressability

Categories of activity that CG may regulate under its commerce power:

Channels of interstate commerce

(Any activity that can rationally be characterized as constituting interstate commerce)

Instrumentalities of interstate commerce

(Railroads, airlines, trucking companies. . . anything that’s a conduit through which IC occurs)

Any economic activity that has a substantial relationship with IC or that substantially affects IC

(This is done by relying on the Necessary and Proper Clause)

Supremacy clauses deals with:

Conflicts between federal and state law

State attempts to tax or regulate fed gov’t or an instrumentality of the fed gov’t

Taxpayer standing:

Nexus between status as a taxpayer and the challenged gov’t action

Nexus between that status and the precise nature of the CNal infringement claimed

Third party standing:  Can raise the claims of an absent third party

Art III requirements for standing

AND

If doing so is, as a practical matter, necessary to ensure that the rights of the third party will not be dilute or impaired 

OR

If the party with Art III standing is challenging a law that requires him or her to take an action inconsistent with the rights of the absent third party

OR

If, in the context of freedom of expression, the Art III party’s claim involves a law that suffers from overbreadth

VII.  Cases and what they essentially do:

(Keep in mind that most of these end up being overruled.  Refer to tests page for current status of the law!)

Judicial Review:  

Marbury (establishes)

Expands power of Courts: 

Martin (SCt has power over lower cts)

Anderson v. Brand (SC gets say over st’s interpretation)

Michigan v. Long (If not clear, SCt gets to decide issues over st)

White v. Fenner (CG can’t take away power written in CN)

Katzenbach v. Morgan (cts get to decide if st act is an infringement of the CN)

City of Boerne v. Flores (Ct gets to determine if CG has exceeded CNal authority)

Restricts power of Courts:  

Marbury (CG can’t give cts power)

Ex parte McCardle (SCt gets appellate power unless CG makes exceptions)

Expands power of CG:  

Ex parte McCardle (SCt gets appellate power unless CG makes exceptions)

McCulloch v. Maryland (CG can do what is necessary and proper)

Swift v. US (CG can regulate anything that affects the stream of commerce)

Houston, East & West Texas Railway v. United States (CG can control intrastate if affects interstate C)

Stafford (anything through which C flows is regulatable by CG)

National Labor Relations Board v. Jones & Laughlin (CG can regulate things w/ substantial effect on C)

United States v. Darby (Can control intrastate activities as a regulation to attain legit end of controlling C)

Wickard v. Filburn (CG can control semi-private activities if, in sum, will affect C)

Heart of Atlanta Motel, Inc. v. United States (Motive isn’t important if CG controlling C)

Katzenbach v. McCLung (Can control if close and substantial relation between local activities and C)

Perez v. United States (when need to prevent an evil but intrastate activity affects C, CG can control it)

United States v. Carolene Products (CG can control even if no proof affect C. . . don’t look at motive)

Garvia v. San Antonio (CG can decide how st gov’t functions done so long as neutral to all sts)

Chas v. Davis (CG can pass tax w/ incentive so long as not coercing)

Helvering v. Davis (CG has taxing discretion unless is clearly arbitrary)

Buckley v. Valeu (CG can have pres election campaign fund b/c can regulate elections and primaries)

South Dakota v. Dole (CG can achieve objective so long as incentive isn’t coercive)

Morrison v. Olson (CG can give powers to exec so long as doesn’t retain power over it)

Mistretta v. United States (CG can delegate to an expert body)

Restricts power of CG:  

Marbury (CG can’t give cts power)

White v. Fenner (CG can’t take away power written in CN)

US v. Klien (can’t prescribe so many regulations that is extreme.  Can’t pass unCNal law)

Lauf v. EG Skinner (can limit juris of inferior cts)

Battaglia v. General Motors (can’t deprive life, liberty, or property w/o DP or take property w/o compensation)

Muskrat v. US (CG can’t add duties to cts or add jurisdiction)

Powell v. McCormack (CN is to be interpreted by SCt, not by CG)

United States v. E.C. Knight (CG can’t regulate manuf b/c indirect and not direct effects)

Champion v. Ames (can’t regulate intrastate if is excess to CG’s powers)

Hammer v. Davenhart (CG can’t control means of production)

Carter v. Carter Coal (CG can’t control wages wince indirect effect on C)

United States v. Lopez (CG must have substantial effect on C to control)

United States v. Morrison (CG must show substantial effect on C to control)

National League of Cities v. Usery (CG can’t decide for sts how gov’t functions are to be made)

New York v. United States (CG can’t coerce sts to act in a certain manner)

Printz v. United States (CG can’t force st officers to do fed bidding)

Bailey v. Drexel Furniture Co (CG can’t do a tax if it’s really a penalty and regulatory)

United States v. Butler (CG can’t tax unless for the general welfare of the nation)

City of Boerne v. Flores (Ct gets to determine if CG has exceeded CNal authority)

Immigration and Naturalization Sevice v. Chadha (CG can’t delegate to exec and then try to control it)

Clinton v. City of New York (CG can’t expand Pres’ powers to include making leg)

Bowsher v. Synar (CG can’t retain control over an exec official, even if gave the exec the powers)

Metro Washington Airports Authority (CG can’t retain power of removal over bd members, since that’s exec power)

Expands power of Exec:

United States v. Curtiss-Write Export (Pres gets enforcement power over CGal acts)

Immigration and Naturalization Sevice v. Chadha (CG can’t delegate to exec and then try to control it w/ threat of removal)

Train v. New York (If stat not explicit, pres can impound funds)

Bowsher v. Synar (CG can’t retain control over an exec official, even if gave the exec the powers)

Morrison v. Olson (CG can give powers to exec so long as doesn’t retain power over it)

Metro Washington Airports Authority (CG can’t retain power of removal over bd members, since that’s exec power)

United States v. Nixon (only stmts needed can be admitted for subpoena)

Nixon v. Fitzgerald (Former pres gets absolute immunity from damages liability due to official acts)

Restricts power of Exec:

Youngstown Sheet & Tube co v. Sawyer (Pres can’t make laws)

Clinton v. City of New York (CG can’t expand Pres’ powers to include making leg)

Train v. New York (IF stat explicit, exec can’t refuse to spend)

Nixon v. Administrator of Gen’l Services (Pres can’t keep exec from cataloguing papers)

Harlow v. Fitzgerald (Immunity of exec doesn’t extend to aids)

Clinton v. Jones (Pres isn’t immune during office for things done before took to office)

Expands power of sts:

Hammer v. Davenhart (Sts retain power to control means of production)

Cooley v. Board of Wardens (St can regulate local and not national subjects.  In absence of CGal act, st can regulate)

South Carolina State Highway Dept v. Barnwell Bros (St can pass law if doesn’t discriminate)

Kassell v. Consolidated (can regulate C for safety reason if take into account affect on C)

Maine v. Taylor (can regulate for safety reasons even if discriminatory if NO other alternative)

Reeves v. Stake (when st is market participant, can be free from fed constraints and can confine sale in state)

Baldwin v. Fish (can discriminate re: animals b/c hunting not a right)

United Building v. Camden (can discriminate re: employment w/o violating CC by may violate P&I clause)

Restricts power of sts:

Gibbens v. Ogden (St can’t regulate something that CG is regulating)

Di Santo v. PA (St can’t have law directly burdening C)

Leisy v. Hardin (In absence of CGal act, there might still be things that sts can’t do)

Southern Pacific Co v. Arizona (If Nat’l interest > st, st can’t regulate or claim police power over something)

Bibb v. Navajo (Can’t regulate if burden on IC)

Hughes v. Oklahoma (St can’t regulate C if nondiscriminatory alternatives could handle the situation)

South Central Timber v. Wurnicke (St, as market regulator, can’t burden downstream c)

Hicklen v. Orbeck (Can only discriminate pro instate employees if out of state is evil and nexus effect)

United Building v. Camden (can discriminate re: employment w/o violating CC by may violate P&I clause)

Standing:

Duke Power Co. v. Carolina Environmental Study Group (have standing b/c won’t be in better position later than now)

Raines v. Byrd (no standing if institutional and not personal injury)

Gilligan v. Morgan (need injury or threat of injury to have standing)

Scheuer v. Rhodes (can have standing if claim injury)

Clinton v. New York (citizens actually harmed by an act can sue on it)

Warth v. Seldin (need actual injury to have standing)

Brock (Union can sue for members b/c some could sue on their own and union also wanted to protect its interest)

ASARCO v. Kadish (st cts not bound by fed standing requirement b/c not Art III cts)

Taxpayer standing:

MA. v. Mellon, Frothingham v. Mellon (need to have interest in subject matter and allege an injury to have standing)

Flast v. Cohen (Need nexus between status and claims to be adjudicated.)

Third-party standing:

Warth v. Seldin (since third parties didn’t make claims, can’t have someone sue on their behalf)

Brock (Union can sue for members b/c some could sue on their own and union also wanted to protect its interest)

Isn’t a political question:

Baker v. Carr (Denial of EP is justiciable)

Powell v. McCormack (CN is to be interpreted by SCt, not by CG)

VIII. Tests

Bold indicates is still a good test today!

Evolution of CG’s ability to control commerce:

Necessary and proper

Direct and Indirect. . . CG can do what is nec. so long as is a direct question between ends and means


CG can’t regulate. . . can only prohibit


CG’s motive must be examined to see if is acceptable use of power

Substantial Effect (CG can control local activities so long as substantial effect on IC)


Don’t look at motive or intent underlying CGal action


Rational Basis test:



Is there are rational basis for finding C affected?



Are the means of elimination reasonable?

Evolution of CG’s ability to control sts:

Traditional government function nest

Neutral and nondiscriminatory


Can’t coerce


Need compelling gov’t interest for burden to be justified

Evolution of CG’s ability to tax:

Motive and intent. . . can’t if penalty and trying to regulate

General Welfare


Don’t look at motive


Can’t coerce


Can’t be clearly arbitrary


Can have states opt in

Evolution of st’s dormant CC actions:

Purpose and effect balancing test:  health and safety, etc

Local vs. national subjects

Direct and indirect test

Balancing test of st and national interests


When a state law appears to affect interstate or international economic transactions:


(1)Is the law rationally related to a legit state purpose?


(2)Does the law have the practical effect of regulating out-of-state transactions?


(3)If the law discriminates against interstate or foreign commerce, does it represent the least 
discriminatory means for the state to achieve its purpose?


(4)Are the burdens the law places on interstate or foreign commerce clearly excessive in relation to 
the benefits which the law affords the state?


(5)Does the law represent the least burdensome means for the state to achieve its goal?



State, as market participant, can discriminate

President’s power in re: immunity:


Not immune if needed for subpoena and doesn’t violate state secrets


Sphere of protected action must be related to the immunity’s justifying purpose

Is immune for acts done in office

Not immune for acts done before in office.

Political Theory:

Judicial Review:


Learned Hand says JR b/c nothing else works


Charles Black says JR b/c ct’s the best place to go


Alexander Bickel says JR is counter-majoritarian but we need it b/c insulated from pressure


Rebecca Brown says CN isn’t democratic thus counter-majoritarian is okay


Girardeau Spann says CT is majoritarian in exploitation of minority issues

Interpretation Methods:


Paul Brest defines originalism, intentionalism


Kay believes in the text and intent of the CN

Federalism:


Nagel talks about different ways to interpret CN re: CC


Rubin and Feely says federalism is bad b/c decentralizes gov’t


Jackson likes federalism b/c CN is explicit on existence of st gov’ts


Eisgruber and Sager talk about the three ways the ct and CG can deal with each other’s decision


Dowling talks about how CG and the sts can deal with each other’s decisions


Farber talks about the ct’s cole in cc cases in re: CG and the sts


Regan talks about protectionism and the sts’ reaction to CG

Separation of Powers:


Monaghan talks about Pres dealing w/ CG’s wishes


Corwin says exec can act until CG says otherwise


Ely says CG should have power of exec in some circs b/c voice of people


Powel and Reubenfeld talk about formalists and functionalists


Lawson talks about administrative states as a decent thing


Flaherty says leg veto a good thing b/c exec getting too strong


Aman and Katyal want the pres to be immune while in office just like CG
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