1. SEPARATION OF POWERS IN NAT’L GOVERNMENT

a. Judicial Review

i. Marbury v. Madison( provides authority for judicial review [the power to review constitutionality of fed/state laws/exec actions]

1. Facts: Marbury filed suit originally in USSC seeking writ of mandamus to compel Madison (sec of state of incoming pres) to deliver commission claiming that Judiciary Act of 1789 authorized it.

2. Holding: ruled against Marbury; USSC couldn’t constitutionally hear the case as matter of original jx. Under Art III (the ceiling of fed jx), Congress can’t give USSC og jx over things not enumerated so the Act which authorized jx was unC.

a. Marbury had right to commission b/c all appropriate procedures were followed

b. Judiciary could review executive actions (including mandamus) when deals w/ ministerial acts which exec has legal duty to perform, but not political/discretionary actions.

c. USSC has either appellate or orig jx but didn’t have either here.

3. Can the USSC declare laws unC?

a. C imposes limits on govt powers and these limits are meaningless unless subject to judicial enforcement 

b. The province and duty of judicial dept to say what the law is 

c. Art VI makes the C the supreme law of the land.

d. Federalist 78: people delegate authority to C and acts contrary to it are invalid.

e. Judge’s role is interpreter of the law—>checks/balance argumt.

4. Judicial Exclusivity:

a. Defensive action to protect grant of power under Art III

b. Establish role of USSC and separate spheres

c. Fed Judicial Supremacy: USSC is supreme in exposition of C 

i. Cooper v. Aaron: cts are ultimate guardians, authoritative

b. Scope of Judicial Review
(subject only to amendment process)

i. Court's authority to review state ct decisions established thru this cases.
ii. Martin v. Hunter's Lessee:
1. Facts: Hunter confiscated Martin’s land under VA grant which allowed. Martin invoked anti-confis clause of treaties b/w Eng and US. USSC reversed VA App Ct saying treaty controls but VA declined saying US cannot exercise app jx of state cts. USSC reversed.

2. Holding: yes. USSC has app jx under Art III and Supremacy Clause (which gives fed ct app jx over cases of C issues in state cts) to review decisions of state cts.  
3. Rationale: 

a. Judicial power extends to all cases arising under C but if already exclusively attached to state cts, can’t extend by og jx so must extend by app jx. 
b. C is based on recognition that state interests might obstruct justice (political pressure over state judges).
c. USSC review is essential to ensure uniformity in interpretation of federal law for equal benefit of all people

d. Absolute right of last decision in last resort must reside somewhere. Why not in USSC?

c. Constitutional Interpretation and Adjudication
i. Why is C binding at all? 

1. Arose out of process which we the people agree to (but they're dead)

2. B/c C is a good one

3. B/c it is facilitates democratic self-govt. Prevent chaos.

ii. Interpretive methodologies arise out of concern for ambiguity leading to giving judges too much discretion to exercise “political judgments” so impose constraints: 
iii. General conception v. specific conception: are ambiguous provisions meant to be read as particular conception fixed for all time or general conception to be filled in over time? Probably both. Important provisions read as gen'l.
iv. ORIGINALISM (interpretivism)
1. Right exists in C only if it is expressly stated in text or was clearly intended by framers. Original understanding is decisive.

a. Problem is, who counts as framers? And what did they intend? Our perception may be distorted by time.

2. If C is silent, legislature, not courts, decides the law.

3. C should evolve solely by amendment

4. Strict says ct must follow literal text and specific intent of drafters as binding and moderate are more concerned w/ adopter's general purposes than w/ specific intent 

5. 2 primary arguments:

a. Protects majority rule: Constrains power of unaccountable judges to impose their own agendas and interfere w/ democratic process. Leave it to persons accountable to electorate. {but then again, judicial efforts to impose C constraints on political process promotes democracy]

b. Counter-majoritarian difficulty(whenever unelected judges strike down legislation of democratically elected majorities as unC. Countermaj assumes there are some areas of life that majority should NOT control. 

v. NONORIGINALISM
1. Okay for court to interpret C to protect rights not expressly stated or clearly intended, foreseen by framers.

2. C should evolve by amendment and interpretation

3. Guides to interpretation:

a. TRADITIONS: tradition, the entirety of history. 

b. REPRESENTATION-REINFORCING: Justifiable when decision promotes representation of minorities. It is the judicial role to make up for defects in ordinary operation of representative govts. Judicial intervention as justified in order to make up for absence of political remedies for those burdened by legislative action.

c. NATURAL LAW: implement natural law in interpreting C since C is reduced written form of some principles of it.

d. ASPIRATIONALISM: C embodies aspirations to social justice, dignity. Make the C the best it can be.

e. COMMON LAW/CONSENSUS: source of C's authority may be in what is shared moral consciousness about norms of political morality

f. Some of these can be invoked to justify anything though.

4. Arguments for nonorig:

a. Amdt process is too cumbersome, must meet needs of changing society

b. Framer’s intent is not ascertainable.  Process of determining intent is process of interpretation.  

c. Historical materials are too incomplete to support authoritative conclusions

d. nonO is approach intended by framers: framers did not intend that their intent would govern later interpretations of C

vi. Textualism: strictly interpret text of C. 

vii. Structuralism: look at political structure created by C

viii. Textual Structuralism: takes text of C as accurate description of that structure, searches for interrelationships in text

ix. Example of interpretive process: Douglass: is the C pro or anti-slavery? 

1. Originalist approach supports bad laws. Should interpret C in favor of liberty and justice.

2. Pro-slavery is not found w/n C itself. C is anti-slavery:

a. Provision abolishing slavery in 20 yrs says price slave states pay for entering Union is to put end to it. Abolition of trade tends toward abolition of slavery rather than perpetuity.

b. Slave insurrection clause is really law for suppression of riots/insurrections, not necessarily of slaves. If slavery were source of insurrection, security would necessitate putting end to slavery.

c. C was adopted for object of justice, liberty, and slavery is foe to this. Language of C, "we the people," includes blacks.

d. Impeachment and the Limits of Judicial Authority

i. Walter Nixon v. US:

1. Facts: Nixon, former judge, convicted of making false statements b/4 fed grand jury, sought judicial review of his removal by impeachment. Claimed Senate failed to "try" him w/n meaning of impeachment clause (Art I cl 6: Senate shall have the sole power to try all impeachments)

2. Issue: whether Nixon's claim is justiciable. Should we defer to Congress?

3. Holding: Yes. Judiciary will not review Senate's use of committee to hold hearing and make recommendation on an impeachment.

4. Rationale: 

a. Precise limitations that C imposes on Senate when trying impeachments, suggests that Framers didn't intend to impose addit'l limitations on form of Senate proceedings by use of "try." 

b. Judicial review would be inconsistent w/ Framer's insistence that system by one of checks and balances b/c impeachment was designed to be only check on judiciary by legislature. Review would introduce same risk of bias as would participation in the trial itself.

ii. Clinton Impeachment (Supp 110)

iii. Justiciability Doctrines Purposes:

1. determine when appropriate to review or defer to other branches of govt

2. conserves judicial resources 

3. providing cts w/ concrete controversies best suited for judicial resolution.

iv. Political Question Doctrine:

1. When C interpretation should be left to the politically accountable branches of govt.

2. Marbury definition: concerning matters where pres had plenary authority (unlimited discretion), there is no basis for claim of C violation regardless of how pres acts.
2. ENUMERATED POWERS

a. For fed act to be valid, must be specifically enumerated and must not violate particular limitation on fed power (BoRs)
b. Enumerated powers: 
i. Art I § 8:

1. tax

2. borrow money

3. regulate commerce

4. declare war

5. make necessary and proper laws to execute these powers (any means rationally related to exercise of enumerated powers not forbidden by C)

i. May exercise implied powers (ancillary to specific power as long as doesn’t conflict w/ C prohibitions)

ii. Art IV § 1, 3, 4

iii. Enforcement Clause of 13, 14, 15, 19, 23, 24, 26\

3. The Executive Branch

a. Executive Authority and Separation of Powers
i. Hamilton: Congress has enumerated powers and exec has inherent powers implied in Art II

ii. Madison: this is inconsistent w/ the notion of restraining power

iii. Federalist No. 51: 

1. to preserve liberty thru separation of powers, each dept should be as indep from each other as possible.

2. security against gradual concentration of power in one dept consists in giving admin the C means and motives to resist encroachment by others.

3. must first enable govt to control governed and then control itself.

4. the larger the society, the more capable of self-govt. Authority is derived from society but it is so large and broken up that there is little danger from combination of majorities.

iv. Federalist No. 47:

1. where power of one dept is exercised by one who has power of another, principles of free C are subverted.

v. Federalist No. 48: 

1. Depts must be blended/connected to give each a C control over the others.

2. Legislative branch has most power: access to pockets of people, influences salaries of other depts, more extensive C powers.

vi. Purpose of separation of powers (allocation of powers):

1. efficiency: division of labor among branches; concentration of exec power in pres so he can act w/ dispatch

a. in light of powerful checks, hard to accomplish much. Reduced to stalemates a lot.

2. prevention of tyranny: diffuses govt power, diminishing usurpation, ensures power to make law  is not in hands of those who execute it

3. ensures limited govt: no law can be enacted w/o broad consensus, limits power of democratic politics to alter status quo

4. prevents usurpation by factions

vii. Executive Powers List
1. Pres can’t make laws, only enforce them

2. appoint exec officers

3. absolute immunity from civil liability for official acts

4. has qualified executive privilege

b. Scope of President’s Power

i. Youngstown Sheet and Tube Co. (1952)( scope of pres inherent power

1. Executive order directing Sec of Commerce to take possession of nation's steel mills to avert nat’l disaster was unC seizure. Acted w/o C’l or statutory authority.

2. Rationale:

a. Black approach: no inherent authority. Power must stem from act of Congress or the C. According to C, pres's power to see that laws are faithfully executed refutes idea that he could make laws. Treads on Congress’ domain.

b. Jackson approach: presidential powers are not fixed but fluctuate depending on interaction w/ Congress.

i. Harmony: has max authority when pres acts w/ express/implied authorization from Congress

ii. Zone of twilight: when Congress is silent, pres can only rely on indep powers. (reqs case by case judgment)

iii. Residual: when pres acts in contradiction w/ express/implied will of Congress, can only rely on his own C powers minus any C power of Congress.

iv. Truman's seizure is #3. C expressly places in Congress the responsibility of supplying armed forces, but doesn't indicate that pres should monopolize war powers. Framers made no express provision for exercise of extraordinary authority b/c of crisis.

c. Frankfurter approach: Pres has inherent auth and may act unless conduct violates C. C is intended to adopt to various crises.

d. Douglass approach: Pres can act w/ express auth as long as he isn't usurping the powers of another branch or keeping it from performing its duties. Here, pres usurped Congress's spending power (power to compensate for seizure).

3. Dissent: Pres’s action was effective means of performing his duty.

4. Stewardship Theory: Pres has unenumerated powers and can do anything unless C explicitly restrains him. But Congress enumerated powers trump.

c. EXECUTIVE IMMUNITIES
i. US v. Nixon (1974)(addressing constitutionality and scope of exec privilege 

1. Exec privilege: refers to ability of pres to keep secret conversations w/ or memos to/from advisors. Not expressed in C.

2. Source of exec priv: inherently rooted in separation of powers and supremacy of branch w/n its own assigned area of duties, flowing from nature of enumerated powers.

a. Relates to effective discharge of pres power b/c of possibility that being subject judicial process will cause diversion of energies  

3. Recognizes existence of exec privilege but it's not absolute (no one is above the law). Must yield when there are important countervailing interests like impediment to duty of judiciary to perform its C function (need evid in criminal trial for DP of law)

4. There are already safeguards such as impeachment, press scrutiny, internal concern for popularity, reelection.

ii. Jones v. Clinton  

1. Holding: stays suit for civil action for situation that arose b/4 election, but allows discovery to proceed. (temporary immunity of sorts)

2. Nixon v. Fitzgerald case which Clinton invokes which says pres has absolute immunity for official actions but not unofficial.

3. Bowman says cts could accommodate the presidential schedule, and said the diversion rationale was dicta b/c Nixon was ex-president when suit went up.

4. Also, rationale that immunity for official acts was necessary to allow officials to serve effectively w/o fear of personal Ls for acts didn’t apply to unofficial acts. 

iii. Clinton v. Jones

1. Stevens majority: Fitzgerald concern was distorting of pres's decision-making but this case isn't predicate on that. Pres is subject to judicial process, stay principle not reqd by sep of powers. Didn't weigh Jones' interests heavily enough.

2. Breyer concurrence: want to prevent judicial branch's interference w/ pres's functioning. 

d. LEGISLATIVE AUTHORITY; ADMINISTRATIVE AGENCIES;
i. Policy reasons against Administrative Agencies: 

1. Delegation of legislative power to AAs allows Congress to act but avoid political heat that specific regulations might engender

2. Conflicts w/ sep of powers: AAs also have exec power to enforce regulations they promulgate and judicial power to adjudicate violations of their rules 

3. Art I, sec 8, cl 1: enumerated powers vested in Congress are supposed to be exercised, not given away.

ii. Policy for:

1. Need for complex reg seems better handled in specialized agency than by Congress.

2. Necessity of regs, need for expertise, judicial difficulties

iii. Nondelegation Doctrine:

1. Principle that Congress may not delegate its leg power to AA so that politically accountable Congress must make the policy choices rather than leaving it to unelected administrative officials.

2. In 60 years since Schecter, NO federal law has been declared an impermissible delegation of legislative power.  

3. Schecter Poultry Corp v. US (1935): delegating legislative auth to trade/industrial groups as to empower them to enact laws they deem wise for expansion of their trade/industries is inconsistent w/ duties of Congress. 

4. Panama Refining Co. v. Ryan (1935): Ct invalidated a provision of NIRA authorizing president to prohibit transportation in IC of oil produced in violation of state imposed production quotas. Ct said stat didn’t supply stds that would tell Pres when to exercise that power. Gave too much discretion to Pres to prohibit whenever he chose.

a. 2 primary objections to nondelegation:

i. Act does not contain enough of a std to guide the agency

1. Laws must have intelligible std” for guiding the exercise of authority of those charged w/ carrying them out

2. Stats authorizing regulation of “unreas risks” or administrative action “in the public interest” appear immune from attack.

ii. Vests too much power in private industry

1. Does private participation by interested parties violate nondel doctrine?

iv. Mistretta v. US: 

1. Facts: Ct approved broad delegation of power to US Sentencing Comm to promulgate sentencing guidelines to determine punishments for those convicted of federal crimes.

2. Holding: Permissible delegation b/c of role that judges play in sentencing.

a. Congress may delegate its legislative power as long as agency is directed to conform to “intelligible principle.” Must be specific and detailed. Act musn’t give committee excessive legislative discretion.

v. Control Mechanisms: 
1. Legislative Veto:

a. check on action of AA but w/o having to enact another statute. 

b. Typical form authorizes Congress to overturn agency decision by resolution of 1 house of Congress, or both, or even by congressional committee. 

c. Always have been declared unC. 

2. INS v. Chadha:

a. Facts: immigration judge ruled in favor of allowing Chadha to remain in US but House of Reps adopted resolution overturning this decision and ordering deportation. Federal law gave either house auth to overturn an INS decision.

b. Holding: typical one-house leg veto is unC.

c. Rationale: violates bicameralism (passage by both House and Senate) and presentment (giving bill to Pres to sign/veto) reqmts of Art I. Legislative veto was legislation w/o either, a way of getting around reqmts. The act was legislation that didn't fit into any of limited situations under C where one branch of Congress can act alone.  

i. But veto is not legislation. Congress passed this statute that allows veto and president signed that bill into law so there was bicameralism and presentment.

d. Concurrence: Congress was assuming judicial branch's power when it reviewed an executive proceeding.

e. Dissent: veto needed as check on broad delegations of legis power. W/o veto, Congress is faced w/ Hobson's choice of refraining from delegating necessary auth (requiring it to write endless laws by itself) or abdicating its lawmaking function to indep agencies or Exec branch.

f. Underlying question: should evaluation of constitutionality of veto rest on text of C/framer intent or functional justification?

g. Impact: ct extended its holding to preclude vetoes of agency rules. If Congress wants to overturn an exec action, there must be bicameralism and presentment. Anything less is unC.

3. "sunset provisions": Congressional control over purse strings of AA; fund for limited time and fund more depending on assessment of performance.

4. Oversight committees (political checks)

5. Pass narrower delegations of auth to leave less latitude for agency to do something w/ which it disagrees

6. Congress cannot delegate exec power to itself or its agents  

a. Bowsher v. Synar: provision of act was impermissible delegation of exec power to legislative officials.

b. Once Congress makes choice of enacting legislation, can thereafter only control execution of its enactment only indirectly-by passing new legislation. 

c. By retaining right to remove exec officer who has responsibility to execute that act, converts that officer into an agent of Congress thereby taking exec power unto itself. He would not be able to exercise exec powers given to him in the act then. Congress has intruded into exec function.   

vi. APPOINTMENT AND REMOVAL POWERS

1. Appointment power: Art II, § 2: Pres shall nominate, and w/ help of Senate, appoint ambassadors, judges, officers, et whose appointments are not otherwise provided for…but Congress may by law vest appointment of such inferior officers, in pres, or to courts, or to heads of depts. [Congress itself may not appoint]

2. Morrison v. Olsen (1988): Act allowing fed judges to appoint an indep counsel to prosecute wrongdoings of high-level fed govt officials was unC.

a. Rationale: permissible for Congress to vest appointment in fed cts b/c indep counsel was "inferior" officer  [Inferior b/c can be removed under statute for suff cause, possesses inferior power compared to atty general, appointed for limited tenure]

b. Dissent: indep counsel's activity is executive activity and it usurps presidential power for Congress to limit appointment and removal power of exec. C presumes that all exec powers are w/n control of pres and is thus unC for Congress to vest this prosecutorial power in indep counsel.

c. Functionalist v. Formalist: Functionalist says there is benefit to having investigations of exec officials conducted outside the exec branch. Formalist says exec power is vested solely in the president.  

3. Removal power: No C provision addresses the removal power.

a. Generally, common law says pres may remove exec officials unless removal is limited by statute by Congress. Congress may limit by statute if it is an office where indep from pres is desirable. 

b. Congress cannot prohibit removal but may limit to cases where good cause shown.  

c. Congress cannot by itself remove except by impeachment.

i. Myers v. US  (1926): Pres wanted to remove postmaster b/4 his term but statute reqd Senate consent b/4 removal. Stat was invalid b/c removal power is incident of power to appoint, an exec act. Pres has exclusive power to remove who he has appointed b/c this control over personnel is central to exec power. **Any congressional limits on removal power is unC. 

ii. Humphrey's Executor v. US : recognized that Congress could limit removal of some officers under some circs. Distinguished from Myer b/c here, officers were quasi-judicial/legis and also in creating indep regulatory agencies, make sense that they be relatively insulated from political control. (Formalistic problem b/c C provides no auth for exec agencies that exist outside of president’s control)

iii. Weiner v. US: even w/o statutory limit on removal, pres couldn't remove where independence from pres is desirable. 

iv. Bowsher v. Synar: Congress cannot give itself the power to remove exec officials w/ the exception of removal thru impeachment. Emphasized that comptroller general could be removed by Congress only and that it was impermissible for executive power to be exercised by person who was totally insulated from presidential removal.

v. Morrison v. Olson: upheld C of limits on president's ability to remove indep counsel b/c the ability to remove him for good cause wouldn’t impede pres’s ability to perform his C duty. (and even though indep counsel was purely exec officer)

vi. General principle: pres has power to remove exec officials but Congress may limit removal power if it is an office where independence from president would be desirable. Congress cannot completely prohibit all removal and cannot give removal power to itself.

e. Separation of Powers and Foreign Policy
i. C text doesn't say much about how to allocate auth among pres and Congress in foreign affairs context but ct recognizes implicit power of both branches in this domain.

1. Art II: Pres is Commander in Chief, power to make treaties, appoint abanssadors. Congress can make rules for army/navy. Who trumps?

ii. Does pres have more, same, or less inherent auth over foreign affairs?

1. US v. Curtiss Wright Export(auth for broad inherent pres power in the area of foreign policy.

a. Facts: Congress adopted law that empowered pres to issue proclamation making illegal further sales of arms to warring nations. 

b. Holding: upheld delegation of leg to pres b/c pres had “delicate, plenary, and exclusive power” as sole organ in field of internat’l relations. Realities of foreign affairs reqs that pres possess much greater inherent powers than in domestic affairs.

c. Stewardship theory: pres can do whatever he thinks good for US so long as C doesn't expressly forbid.

2. War Powers: Art II § 8
a. Congress given power to declare war and spend/tax for nat’l defense. Pres can use troops w/o congressional approval and commit troops to repel immediate emergency w/o decl of war.

i. Prize Cases: ct ruled that pres had power to impose blockade on southern states w/o congressional declaration of war 

b. Challenges to pres's use of troops in foreign country are likely to be dismissed on political question grounds.  

c. In discussing congressional auth in area of war powers, must ask 1) what constitutes decl of war? And 2) when may pres use troops in hostilities w/o Congressional approval, a formal decl of war? War Powers Resolution was adopted to address these questions.

d. War Powers Resolution: is it C? President’s powers subject to WPR

i. States that pres is commander in chief, may introduce troops into hostilities or imminently hostile situations only pursuant to 1) declaration of war 2) statutory auth 3) nat'l emergency created by attack on US stuff. Reqs pres to consult w/ Congress b/4 introducing troops, and provides that pres shall w/draw troops after 60 days…

ii. What is a declaration of war? Is a resolution enough, or do we need formal declaration?

iii. Congress may refuse funding if pres oversteps boundary, impeachment, court injunctions, reelection concerns.

3. Boland Amendments: is it C in limiting the president's ability to provide funds for Contras in Nicaragua? 

a. Barred any agency of US involved in intelligence activities from spending funds to support military operations in Nicaragua. Some officers violated and justified by saying that amdt was impermissible restriction on pres's power to conduct foreign policy. 

i. But Congress controls purse and should control govt spending. Boland restricted expenditures. Also, Congress has power to regulate foreign commerce.

FEDERALISM: Dividing Powers Between State and Nat’l Governments

4. National Authority and Federalism Limitations

a. Nat'l and State Legislative Authority

i. **Basic principle of govt is that Congress may act only if there is express/implied auth in C. States may act unless Congress prohibits action.
1. In evaluating constitutionality of any act of Congress, there are 2 questions:

a. Does Congress have auth under C to legislate? 
b. If so, does law violate another constitutional provision/doctrine (sep of powers, interfering w/ individ liberties)?
c. Is it rationally related to any objectives w/n C’ly enumerated powers
2. In evaluating constitutionality of state law, only have to ask if legislation violates the C.

a. Key diff b/w federal and state govts is that latter possesses police power.
ii. McCulloch v. Maryland: defined scope of fed leg power and its relationship to state govt auth. Broadly construed Congress's powers and narrowly limited the auth of state govt to impede fed govt.
1. Issue: whether MD could collect tax from Bank of US. 2 questions:
a. Does Congress have the auth to create Bank of US?

i. History of first Bank invoked as auth for constitutionality of second Bank. Historical experience justifies constitutionality of a practice.
ii. Rejected "compact federalism" (idea that states are sovereign b/ they ratified the C) b/c it was the people who ratified and thus people are sovereign, not states. 

1. But it can be argued that C was ratified by states (Art VII)

2. US Term Limits v. Thornton: dissent expressed view that states retain ultimate sovereignty except in those areas where C expressly delegates power to fed govt. [But permitting states to add diverse qualific would undermine uniformity and nat’l character of Framer’s vision]

iii. Scope of congressional powers under Art I: C doesn't enumerate power to create Bank, but this is not dispositive as to Congress's power to est such an institution. To enumerate everything would be crazy. 

1. "In considering this question, we must never forget that it is a C we are expounding."—C is diff from statute and should be interpreted differently. Congress is not limited to enumerated powers.    

iv. Necessary and proper clause: provision makes clear that Congress may choose any appropriate means, not prohibited by C, consistent w/ letter and spirit of C, to carry out its express auth. Makes the enumerated powers effective. Rejects restrictive interpretation of "necessary" as meaning indispensable, but rather means useful or desirable. Clause is also placed in Art I, sec 8 which expands Congress's powers, not Art I sec 9 which limits them.

1. Incorporation of a bank is useful and essential in performance of its fiscal operations of the federal govt.

b. Is state tax on bank C?

i. Power to create Bank includes power to preserve existence.

ii. State may not tax b/c it could greatly impede operation and potentially tax it out of existence.

iii. State tax on Bank was state tax on those in other states, and since there were not represented in state imposing tax, tax was illegitimate.

2. Conclusion:

a. By rejecting compact federalism, case declares that fed govt is supreme over states and states have no auth to negate federal actions.

b. Ct expansively defines scope of Congress's powers.

c. Ct limits ability of states to interfere w/ federal activities. 
b. Interstate Commerce and Federalism I: Pre-1985

i. Art I, § 8 cl 3: Commerce Clause(Congress has exclusive power to regulate commerce as necessary among the several states.
ii. Gibbons v. Ogden (1824): broad sweeping view of congressional power
1. Monopoly that NY leg granted was impermissible restriction of IC.

2. Commerce: traffic and commercial intercourse b/w nations, parts of nations, etc (includes navigation)

3. Among the states: intermingled, in the midst of, and concerning more than one. Completely internal commerce is reserved for state itself but Congress could regulate intrastate commerce if it had an impact on interstate activities.

4. 10th doesn’t reserve any sphere of activities so state sovereignty and 10th doesn’t limit Congress’s commerce powers. Sole check is political process.

iii. 1887-1937: Ct was controlled by laissez-faire economics and opposition to govt economic regulations. Many fed/state laws were invalidated as exceeding scope of commerce power.

1. Dual federalism: view that fed and state govts were separate sovereigns, that each had separate zones of auth. 

2. "Commerce" defined so as to leave zone of power to states that didn’t overlap (Ct held that commerce was distinct from mfr, mining, production).  

a. US v. EC Knight: C didn’t allow Congress to regulate mfr. Monopoly was in productn, not commerce of sugar. Relationship b/w mfr and commerce was too indirect to allow federal regulation under commerce power

b. Carter v. Carter Coal Co: Act regulating wages, hours, and prices. These were considered production which comes b/4 commerce. Notion that entirely local activity like prod may be regulated if there’s direct effect on IC gave way to broader view of CC power. Production only had indirect effect on commerce.

3. "Among the states" defined as allowing Congress to regulate only when there was a direct effect on interstate commerce. 

a. Shreveport Rate Cases (1935): RR charged diff rates to diff places. Disc in intrastate commerce had a close and subst relation to IC so fell w/n Congress’s power to protect IC w/ any measure necessary and appropriate to that end.

4. One approach to drawing meaningful/useful distinctions was to allow Congress to regulate to protect the stream of commerce.

a. Schecter: declared federal law unC b/c was not a suff "direct" relationship to interstate commerce.  Poultry came from out of state but was no P’s activities no longer in stream of commerce and regs had only indirect effect. 

b. RR Retirement Board v. Alton RR Co: Act which provided pension system for RR employees was unC b/c law had no direct effect on commerce, only helped social welfare.

5. 10th amdt reserved a zone of activities to the states and that even fed laws w/n scope of commerce clause were unC if they invaded that zone. 

a. Hammer v. Dagenhart: Federal law prohibited shipment in IC of goods produced in factories that employed minors struck down. Goods in and of themselves were harmless, part of mfr, w/n zone of state’s power.

b. Champion v. Ames (Lottery Case): Ct upheld a fed law prohibiting the interstate shipment of lottery tickets. Power to regulate IC includes ability to prohibit items from being in IC. Lottery tix were subjects of commerce.

6. Ct during this era clearly believed in dual sovereignty and used it to limit federal power.

iv. 1937-1995: reaction to 1887-1937 era. Ct didn't invalidate another law as exceeding commerce clause until 1995 and expanded reach of CC. Abandoned indirect/direct distinction.

1. Many diff pressures mounted for change in C law. 

a. Economic crisis of depression made laissez-faire economics seem untenable. Ct's opposition to nat'l economic regulation seemed pernicious in face of depression. 

b. FDR's reelection signaled endorsement for New Deal programs that Ct was invalidating.

2. 3 decisions overruled earlier decisions and expansively defined scope of commerce power.  

a. Congress could now exercise control over all phases of business
b. Congress could regulate any activity that taken cumulatively had an affect on IC, subst affect. Some cases said Congress could regulate anything under CC so long as there was a rational basis for believing there was effect on commerce.

i. Hodel v. Indiana (1981): ct may invalidate legislation enacted under CC only if it is clear that there is no rat'l basis for finding that regulated activity affects IC, or that there is no reas connection b/w regulatory means and ends.

c. 10th amdt no longer a limit on congressional power; fed law would be upheld as long as it was w/n the scope of Congress's power, and commerce clause was interpreted so broadly that seemingly any law would meet this reqmt.

3. NLRB v. Jones & Laughlin Steel Corp: Nat'l Labor Relations Act which created right of employees to bargain collectively, prohibited unfair labor practices, etc was C b/c D was clearly part of stream of commerce, and labor activity affected commerce. Abandoned stream of commerce for subst effect (no longer matters if regulated activity occurs b/4 or after IC) No longer need strict nexus b/w inter and intrastate commerce. 

4. Affecting commerce: burdening/obstructing free flow of commerce (like labor strike)

5. US v. Darby (1941): plenary powers of CC allowed Congress to control production by regulating shipments (of products made by employees not paid min wage). Act was directed at unfair competition in IC, a valid purpose. 10th no longer used as basis for invalidation (overruled Hammer). Doesn’t matter motive for reg as long it regulates IC.

6. Wickard v. Filburn: Upheld application of federal law to home-grown wheat b/c of cumulative effect of wheat on the nat'l market (subst affect). 

7. Civil Rights Act of 1964: enacted under commerce clause power. Not under 14th amdt b/c it only concerns regulation of govt conduct, not private behavior. Able to do so b/c it deals w/ establishments which serves interstate travelers w/ food which moved in commerce.

a. Heart of Atlanta Motel Inc. v. US: Ct upheld constitutionality of Title II of CRA. As long as Congress had rat'l basis for thinking IC would be affected, and means to eliminate were reas/appropriate, would defer to their power to regulate. 

i. No matter that Congress' motive was moral. Ct has been consistently unwilling to limit Congress to acting only to advance economic efficiency.

b. Katzenbach v. McClung: Ct upheld application of CRA to small business. Ct found that Congress rationally concluded that discrimination by restaurants had cumulative impact on IC b/c restaurants in such areas sold less interstate goods, obstructed interstate travel, etc. 

i. Concurrence: would be better decided under 14th b/c the right to be free of state action which disc on racial basis is more protected than movement of commerce.

c. 1985-1992

i. Nat'l League of Cities v. Usery (1976): declared application of Fair Labor Stds Act which reqd payment of minimum wage to state and local employers to be unC. Marked rebirth of state sovereignty and 10th amdt as limit on congress power.
1. There are limits upon power of Congress to override state sovereignty, even when exercising its otherwise plenary powers 
2. Forcing govts to pay min wage would req that they either raise taxes or cut services to pay these costs, displacing decisions traditionally left to states. 
ii. Garcia v. San Antonio Metropolitan US (1985): 
1. Overruled Nat’l League by concluding that fed judiciary wouldn’t use 10th to validate fed laws. Applied FLSA to mass transit employees. Providing mass transit was not tradit'l state function so doesn't come w/ scope of Nat'l League. 
2. Federalism limits are enforced by the political process and procedural safeguards inherent in structure of federal system, not judicially enforced limitations. State sov is limited by C itself, thru Supremacy Clause, 14th amdts, Art I § 10. Hard to tell what is tradit’l state function. 
3. Federalism allows states to experiment w/ their own ways of solving probs.
iii. NY v. US: invalidated Radioactive Waste Policy Amendments Act which created statutory duty for states to provide for safe disposal of waste w/n their borders. 
1. Marks return of federalism (and 10th amdt) as basis for declaring fed laws w/n Congress's powers unC as infringing state sov, thru regulating state govt either by forcing state administrative or legislative action. Congress may legislate directly but not by conscripting state govts.
2. **unC for Congress to compel state legis to adopt laws or state agencies to adopt regulations (anti-commandeering principle), but Congress may prohibit harmful commercial activity by setting stds that state govts must meet or attach strings on grants to induce action it cannot directly compel.
a. Reason: Allowing Congress to commandeer states would undermine accountability b/c Congress could make decision and let states take the heat.
3. Congress could regulate disposal of wastes but the "take title" provision was unC b/c it gave state govts choice b/w either accepting ownership of waste or regulating according to Congress's instructions.
d. Post-1992

i. US v. Lopez: first federal act to be found unC since 1935.
1. Gun-Free Zone Act was unC b/c relationship of carrying gun w/n proximity of school was not subst related enough to uphold as valid exercise of CC power. Nat’l productivity argument was insuff.
2. Rationale: there are 3 types of activities that Congress can regulate under this power.

a. Regulate the use of channels of IC (motels, restaurant cases, roads, rivers, bridges)

b. Legislate to regulate and protect instrumentalities of IC (persons and things in IC) RRs, planes, cars

c. Regulate those activities having a subst effect on IC (pollution, wheat productn). In area of noneconomic activity, subst effect cannot be based on cumulative impact.

3. Concurrence: return court to limits on commerce auth as followed b/w 1887-1935. This is area where states operate and should be able to experiment w/ their own statutes. Federalism argument.

4. Dissent: criticized majority for engaging in undue judicial activism. Abandoning 60 yrs of precedent. Judiciary should uphold fed law as valid exercise of commerce power so long as there is a "rational basis" that an activity affects IC. Should defer to Congress. Guns have subst effect on IC. Referred to Katzenburg to say that line b/w commercial and noncommercial activity was too vague. [but proved too much. Would leave no limitation of fed power]

ii. US v. Morrison: 
1. Violence Against Women Act (leg to enforce EPC guaranteed rights) was unC. Cannot be sustained under CC or sec 5 b/c turned on noneconomic, criminal nature of aggregated conduct and cannot regulate on that basis. 

2. Also wasn’t appropriate b/c there was no state action to have EP violation (so 14.5 powers could’n’t reach b/c no state action).

a. There are rights protected by the 14th even against private indivs—such rights presumably could be enforced by congressional laws regulating private conduct.

b. What types of disc should be thought to violate the Reconstruction Amdts (does “private disc in public accommodations?”)

c. What kinds of latitudes should Congress be thought to possess under Enforcement Clause?

3. The remedy (via civil suit provision) was NOT a remedy the majority saw as aimed at problem of discriminatory justice system. Not congruent b/c went after the wrong parties.

4. Gender motivated crimes is not economic activity and Congress’s findings of subst relation is not dispositive. There were findings that such crime affected IC but causal chain was too attenuated.

5. Dissent: criticizes formalistic distinctions like that b/w economic and noneconomic. Congress's powers are plenary so relying on tradit'l state concern is a step backwards. Protection of states from nat'l govt should happen thru political process, not judiciary. 
e. Interstate Commerce and Federalism IV: Printz v. US, Spending Power 

i. Printz v. US: Statutory scheme commanding state/local law enforcement officers to conduct bkgd checks on prospective gun purchasers and related tax, req them to go thru reas efforts to do so in order to control people who got hold of guns, violates C b/c incompatible w/ system of dual sovereignty (state sov where they remain independent and autonomy w/n proper sphere of authority). 
1. Anti-commandeering principles apply to exec auth so that nat'l govt can't control state legis officials and impress them into service and command state exec officials to carry out federal programs. Invoked 10th amdt (though it might just be a truism) and take care clause about unitary exec.
2. Take Care Clause: pres shall take care that laws are faithfully enforced. Imposes mandatory duty on president.
a. Pres doesn’t have control over state exec officials. Pres cannot enforce law if these local officials aren’t under his power.
b. That along w/ anti-commandeering principle is why unC.
3. Unitary exec: want a vigorous, effective exec so didn’t want a committee to do president’s job.
ii. Reno v. Condon:

1. Driver's Privacy Protection Act bars disclosure by state DMV officers/employers of personal info on motorists w/o consent. Act was declared C as w/n IC power b/c info was “article of commerce” and was used by customers engaged in IC to sell new cars. Sale/release into stream of commerce was enough to support congressional regulation.
2. No 10th violation b/c DPPC doesn't regulate states in sovereign capacity by requiring states to aid enforcing fed statutes against private individs.
iii. Summary of modern view on CC:

1. 4 broad categories of activities where Congress can regulate:

a. channels of IC

b. instrumentalities

c. Articles moving in IC (Reno)

d. Subst affecting commerce

i. If activity is commercial(look at cumulative effect on IC

ii. If NOT(need obvious connection b/w activity and IC (Lopez, Morrison)

iv. Congress's Spending Power:
1. Art I § 8 cl 1: The Congress shall have power to law/collect taxes…to pay debts, provide for common defense, general welfare…
2. Madison: Congress was limited to taxing and spending to carry out the other powers specifically granted in Art I
3. Hamilton: Congress could tax and spend for any purpose that it believed served the general welfare, so long as it didn't violate another C provision
4. Spending power explains purposes for which Congress can tax, spend funds to advance the general welfare as long as it doesn't violate another provision.
5. Congress may place condition on grants to state/local govts so long as conditions are expressly stated and have some relationship to purpose of spending program.
6. Relation to taxing power: taxing power is not plenary. 
7. South Dakota v. Dole: 

a. Federal law sought to create 21 yr old drinking age by w/holding fed highway funds from any state govt that failed to impose such age is C. Even if congressional setting of drinking age for nation was unC, indirect use of spending power (to induce, encourage, bribe) to achieve same results is permissible (purpose was to create safe interstate travel).  
b. Germaneness/relatedness test: "relates to fed interest in particular nat'l programs." Majority found suff relatedness.
f. The Reconstruction Amdts and State Sovereignty

i. Enforcement Powers: 3 Reconstruction Era amdts (13th, 14th, 15th) contain provisions that empower Congress to enact civil rights legislation, giving Congress the "power to enforce this article by appropriate legislation." Allows Congress to pass all laws nec/prop for abolishing badges of slavery. Its remedial powers are very broad but it may NOT expand/contract the boundaries of any C right.
1. 13th: first reconstruction amdt to be adopted. Fixing of slavery situation. Can be basis for fed anti-disc leg that would otherwise have to be based on CC.  
a. Jones v. Mayer Co: Held that Congress could prohibit private discrimination in selling/leasing property, that Congress moreover had broad legislative power under 13th to rationally determine badges of slavery and legislate it away.
2. 14th: Civil Rights Act was congressional response to inadequacy of this amdt. Basis for power to pass CRA might've been enforcement power to pass appropriate legis to enforce the ban on slavery. 
a. Congress may take corrective action only against state laws under 14th, cannot regulate private action unless entity is ‘state action.’
b. 13th and 14th were intended to be limits on state power and enlargement of fed govt power. They both give Congress much power to regulate “private conduct” to deal w/ racial disc ?
c. 14th’s EPC intended primarily to prevent state disc
d. Under 14th, power to enforce includes power to define situations which Congress determines threatens principles of equality and adopt prophylactic rules. 
e. US v. Guest: Congress may outlaw private discrimination pursuant to 14.5, but didn't mention in opinion about Congress's power to regulate private conduct under 14th. But since USSC expansively interprets the scope of commerce power, civil rights laws can be adopted under that auth.
i. Right to travel is C’l right secured against interference from any source, whether govt or private. 
ii. Here, congressional law attempted to protect 14th amdt rights from private invasion (thru criminal stat).
iii. If Congress isn’t trying to overcome state’s sov immunity, it doesn’t need to rely on 14.5 so long as law passes w/n capacious commerce power.
iv. Congress can pass laws which regulate private actors under 14th in situations (under 14.5 power) where C’l restrictions apply to private actors, or if Congress is passing remedial/prophylactic law that restricted private actors as congruent/proportional way of remedying or preventing C’l violations by govt actors. Otherwise, Congress needs state action.
ii. 14th: No state shall make/enforce any law which shall abridge the P/I of citizens of the US nor shall any state deprive any person of life/liberty/prop w/o DP of law, nor deny any person the equal protection of the laws.
iii. 14.5: Congress shall have power to enforce, by appropriate legislation, the provisions of this article. (Congress may not expand scope of rights)
iv. Katzenbach v. Morgan: 

1. Voting Rights Act which provided that no person who finished 6th grade in Puerto Rico in Spanish should be denied right to vote b/c of failing an English literary reqmt was C under 14.5. 
2. Rationale: By including sec 5, framers sought to grant Congress the same broad powers as expressed in necessary and proper clause. Not limited to abrogating state laws which judicial branch declares unC. Congress may adopt measures to enforce guarantees of 14th, and Act was enacted to enforce EP clause. Congress may not restrict or dilute guarantees though.
a. A interpretation of 14.5 that would req judicial determination that enforcement of state law violated 14th as condition of sustaining congressional enactment would depreciate congressional resourcefulness and responsibility for implementing 14th.
b. Under McCulloch std to determine whether act is “appropriate legislation” to enforce 14th EPC: whether act is “plainly adapted to that end,” whether it is not prohibited by but consistent w/ “letter and spirit of the C.”
3. Dissent: If we let Congress decide what parts of C they can enforce, Congress has power to broaden their own power. If Congress can just pass a law and change result of previous C decisions, they are changing C w/o going thru amendment process, and invading trad'tl area of state concern.
a. This will exempt 14th from principle of Marbury that judiciary is final arbiter of C.
4. Interpretations: Morgan power as a tool that permits Congress to use its power to enact ordinary legislation to engage the ct in dialogue about rights, forcing justices to take fresh perspective.
5. Scope of Congress's power remains uncertain but seems to have broad remedial powers under 13, 14, and 15th.
v. City of Boerne v. Flores: 

1. RFRA was unC b/c it exceeded scope of sec 5 powers. Congress cannot use 14th remedial powers to prevent local govt from unintentionally burdening an indiv’s religious freedom in certain ways. Congress can remedy things that ct finds to violate C but doesn’t have plenary power to interpret substantive contours of 14th by itself. 
2. Majority says Congress may go beyond merely prohibiting conduct that the ct itself would invalidate as nC provided that the law it enacts is a reas way to remedy/prevent such conduct (congruent/prop)
3. Laws that Congress passes for 14th as remedial provision must have congruence and proportionality b/w injury to be prevented and means in order not to be improper substantive redefinition of 14th amdt right.
4. Congress wasn't making good faith effort to get at was ct thought was C. Using sledgehammer when scalpel would suffice, putting in place a regulatory scheme to promote what it thinks is unC.

vi. US v. Morrison (2000): Congress attempted to give civil remedy in fed ct to women who had been victims of gender-based violent crimes. Act merely attempted to remedy misconduct by private indivs but didn’t affect conduct of state officials.

5. State Authority and Federalism Limitations

a. Preemption; Art IV Privileges and Immunities 

i. Federal Limits on state auth: C's protection of individ rights, preemption, dormant commerce clause, and privileges and immunities clause.

ii. Dormant commerce clause: principle that state/local laws are unC if they place undue burden on IC. This limit on state regulatory power inferred from grant of power to Congress to regulate commerce among the states. Even if Congress has not acted and commerce power lies dormant, state and local govts cannot place undue burden.

iii. Privileges and Immunities: limiting ability of states to discriminate against out of staters wrt C rights or important economic activities (ability to earn livelihood)

iv. Policy: federalism is underlying principle, the appropriate allocation of power b/w nat'l and state govts. Also, should state/local govts be unfettered as possible, or should judiciary preserve federal nature of govt? How willing should cts be to find preemption? Should there be strong presumption against it?

v. PREEMPTION:

1. Supremacy Clause: if there is conflict b/w fed and state law, latter is preempted.

2. Express preemption:

3. Implied preemption: where preemption is implied by clear Congressional intent to preempt.

a. Field: where scheme of federal law/regulation is so pervasive as to make reas the inference that Congress left no room for States to supplement it. Field preemption exists if Congress expressed clear intent that fed law will be exclusive in area, or reg evidences desire that fed law should completely occupy a field.

i. Ex: Foreign policy/immigration: fed govt as exclusive auth in dealing w/ foreign nations so state reg in this area is preempted. 

1. Hines v. Davidowitz: PA law req aliens to register w/ state and carry card was preempted b/c alien registration is in field which affects int'l relations which commands nat'l auth. Ct stressed extensive fed reg in this area even if no preemptive language in stat itself.

a. State law actually complemented fed law but ct finds preemption anyway. 

ii. 4 criteria in finding field preemption:

1. is it area where fed govt tradit'ly played unique role?

2. has Congress expressed intent in text of law or legis history to have fed law be exclusive in area?

3. would allowing state/local regs in area risk interfering w/ comprehensive fed reg efforts? 

4. Is important trad'tl state/local interest served by law? 

5. Where existing fed regulatory scheme is broad and covers most of the subject area.

b. Conflict (impossibility): where compliance w/ both fed/state regs is a physical impossibility. Have to determine congressional intent for that particular fed law.

i. McDermott v. Wisconsin: fed law reqd labeling of maple syrup in way that WI law prohibited. Company couldn't simultaneously comply w/ both so preemption.

ii. Florida Lime&Avocado Growers, Inc. v. Paul: Dept of Agric adopted regs for measuring maturity of avocados and CA adopted stricter rule so that Florida avocados were prohibited under CA law. 

1. Issue was whether fed govt set exclusive std or just minimum std permitting states to set stricter ones.

2. Ct concluded latter, emphasizing tradit'l role of states in regulating marketing of food products, and history of adoption of fed regulation.

c. Frustration: State law impedes achievement of fed objective: stands as obstacle to accomplishment and execution of full purposes and objectives of Congress. 

i. Perez v. Campbell: federal bankruptcy law preempted state law suspending driver's licenses of those who didn't pay judgments arising from auto accidents, even if debt had been discharged in bankruptcy. Ct said purpose of law was to provide uniform stds for determining when debt was discharged and give debtors a fresh start and allowing states to regulate by denying licenses would undermine this purpose.

ii. Difficult to determine the fed objective and whether particular type of state law is inconsistent w/ it.

4. Crosby v. Nat'l Foreign Trade Council (Burma case):

a. MA Burma law prohibited buying things from companies that did business w/ Burma while Fed Burma Act was passed few months later that sanctioned in hopes of fostering democracy there. MA law was declared unC b/c was preempted by fed law.
b. Rationale: it was frustration preemption b/c it was implausible that Congress would've gone to such lengths to empower pres if it had been willing to compromise effectiveness by deference to every state statute that might dilute his discretionary power. Congress manifestly intended to limit economic pressure against Burmese govt to specific range, and state law happened to penalize people and conduct that Congress has explicitly exempted.

5. Problems: even w/ express preempting language, Congress is unclear about scope of what is preempted. Cts must then inquire into congressional intent which is rarely clear. 

6. **Since states are indep sovereigns, we start w/ presumption that historic police powers of States were not to be superseded by act unless there was clear and manifest purpose of Congress.

vi. PRIVILEGES AND IMMUNITIES: 9not absolute priv)

1. Art IV sec 2: Citizens of each state shall be entitled to all the privileges and immunities of citizens of the several states. 

2. In-staters can remedy any disc against them at the polls.

3. EP v. P/I: P/I only applies to citizens, not aliens or corporations. Also, alienage is not a suspect class so would get RBR in EP case, not SS. But w/ P/I, would get more of a heightened scrutiny std so out-of-stater will usually win under P/I analysis.

4. Law implicates this clause usually when deals w/ constitutional rights and economic livelihood, privileges and immunities bearing on vitality of nation as single entity.  

5. Analysis:

a. Is there disc against an out-of-stater wrt P/I it accords its own citizens?

b. Is there violation of right fundamental to national unity (commerce-related like being blocked from following profession, or being subject to higher licensing fees)?

c. Is there suff justification for disc? Yes if:

i. Subst related to achieving subst state interest

ii. Nonresidents are peculiar source of the evil.

6. Constitutional Rights:

a. Doe v. Bolton: Limiting abortions from out of staters was unC based on PI clause b/c then state could limit to its own residents.
7. Important Economic Activities:

a. You violate PI if state excludes others from practicing a trade, charges discriminatory licensing fee, mandates preference to in-staters.

b. Sup Ct of NH v. Piper: ct invalidated NH law which reqd residence in state in order to be admitted to bar. Practice of law is PI protected under clause. Practice of law is fund right.

c. Toomer v. Witsell: SC law that reqd nonresidents to pay license fee of $2500 was unC b/c commercial shrimping was w/n PI clause.

d. United Bldg & Const Trades Council of Camden v. Mayor of Camden: ct declared unC a city's ordinance requiring that at least 40% of employees of contractors working on city const projects be residents of the city.

i. No market participant exception to P/I clause (market participant says when state acts as one, state may favor local citizens over out-of-stater’s economic interests: when state spends money to run proprietary enterprises and subsidizes private interests)
ii. P/I bars disc based on municipal residence as well as state residence
iii. Must have tight fit b/w particular disc used and signif evil that state is combatting
e. Baldwin v. Fish and Game Comm of Montana: Mont charged out-of-staters much more for elk hunting license but since it is not means to livelihood, and equality not basic to well-being of union, it was neither C right or important economic activity so okay.

b. National Sovereignty and State Authority

i. US Term Limits v. Thornton: 

1. State C’s “amdt 73” said if you already served 2 terms at Senate or 3 terms at House, name wouldn’t appear on ballot. Federal term limits were deemed unC b/c states don’t have reserve power to limit terms.
2. Qualification clauses prevent states from adding to them (field preemption of sorts) b/c qualifications are intended to be uniform. Antidemocratic too b/c people should be able to choose whoever they want to govern them.
3. Dissent: we are irreducibly people of the States, not of the nation so state sovereignty is supreme here.
6. Constitutional Structure of Civil Rights and Civil Liberties

a. Incorporation of the Bill of Rights

i. 7 articles of C contain few provisions concerning individ rights.
ii. Barron v. Mayor & City Council of Baltimore: BoRs intended by framers to apply only to federal govt. (Concern is that then state govts are free to infringe on precious liberties). Framers would have expressed otherwise if intended. The 5th, DPC binds only fed govt. The 14th DPC binds only state/local govts.
iii. Slaughterhouse Cases: monopoly was argued to be violation of right to practice their trade. Raised several claims:
1. Violated 13th amdt ban on involuntary servitude(but purpose was to protect former slaves and forced labor (here, not being forced)
2. 14th equal protection clause violated(ct said this clause was only meant to protect blacks then. 

3. DP to protect right to practice one's trade of 14th amdt violated(had notice of what law is.

4. Violated 14th PI clause(PI clause not meant to protect indiv from state govt actions or be basis for fed cts to invalidate state laws. 14th distinguished b/w citizens of state and nation and only P/I of US citizen protected by 14th. C doesn’t control power of state govt over rights of their own citizens except to guarantee equal rights to out of staters.

iv. Dissent: Ct then examined meaning of privileges and immunities, and all the rights they said clause included had existed b/4 the clause was adopted, thereby nullifying the clause. Not once since ratification of 14th has law been declared unC as violating PI clause. Priv of citizens of US under 14th is equality of right to lawful pursuits of life throughout country which states cannot interfere.

v. How incorporation occurred: Ct found at least some of BoRs are part of liberty protected from state interference by DP clause of 14th amdt

1. Twining v. NJ: Ct said it is possible that some rights protected by BoR may be safeguarded against state action b/c denial of them would be denial of DP of law (are included in conception of DP of law).

2. Debate over which liberties are safeguarded: 

a. total incorporationists 

i. believe all of BoR should be included. 

ii. Federalism not suff reasons for tolerating violations of fundamental liberties.

iii. History shows there are instances where states will not adequately protect rights

iv. Selective incorp gives judges far too much discretion in deciding which rights are fundamental.

b. Selective incorporationists 

i. believe only some BoRs are suff fundamental. 

ii. Federalism: desirability of preserving state/local governing autonomy by freeing them from application of BoR

iii. States are capable of advancing indivi rights on their own

3. Over time, most of the BoR has been incorporated

b. STATE ACTION DOCTRINE [b/4 writing about DP, EP, etc, make sure there is state action]

i. State action defined: C's protections of indiv liberties and its reqmt for equal protection only apply to the govt. Private conduct generally doesn't have to comply w/ the C but govt can enact laws that req that private conduct meet same stds that C reqs of govt or grant relief if disc was instigated by governmental entity.
ii. Civil Rights Cases (1883): mandated reqmt of state action. Civil Rights Act of 1875 prohibiting private race discrimination declared unC b/c 14th doesn’t apply to private conduct. (Now though, Congress has broad powers under this provision to prohibit private race discrimination)
iii. Why is there state action?
1. Policy reasons:
a. Preserves zone of private autonomy. But it also sacrifices indiv freedom b/c permits violation of rights
b. Enhances federalism by preserving zone of state sovereignty. 
iv. When is an entity part of govt?
1. Legislative bodies at all levels (Congress, state, local) are govt and their enactments are state action.
2. Rules and decisions of govt agencies at all levels are state action.
3. San Francisco Arts & Athletics v. US Olympic Committee: USOC was not part of govt and was not reqd to comply w/ C even though chartered by Congress, regulated by fed law, and federally funded.
v. Exceptions to state action reqmt: public function and entanglement

1. Public Function: private entity must comply w/ the C if it is performing a task that has be tradit'ly, exclusively done by the govt. 


a. Jackson v. Metropolitan Edison Co: 
i. Electricity was cut off w/o adequate notice but running utility was not tradit’ly exclusive prerogative of State and thus not state action. 

ii. State reg of private business not enough for state action. Need close nexus b/w state and actual activity of regulated entity.

iii. State had no obligation to provide such services. 

b. Rationale for exceptions:

i. Govt shouldn't be able to avoid C by delegating its tasks to private actor

ii. There are some acts that seem inherently govtmental in nature

c. Management of private property:

i. Marsh v. Alabama: Running city is public function and therefore must be done in compliance w/ C. Determination of state action is balancing test where ct weighs interest of private property owner and C rights involved. Operation may be public function for some but not all purposes.

ii. Evans v. Newton: city couldn't avoid desegregating a park by turning its control over to a private entity b/c parks were municipal in nature. 

iii. Amal. Food Employees Union v. Logan Valley Plaza: Shopping ctr is functional equivalent of business district involved in Marsh. Open to public and functionally same as commercial ctr of town(thus couldn't exclude striking laborers from picketing store w/n it.

iv. Lloyd Corp v. Tanner (1972): Distinguished Logan on ground that it involved labor protest related to functioning of store where as Lloyd was protest unrelated to conduct of business. So could exclude.

v. Hudgens v. Nat'l Labor Relations Board: overruled Logan. Shopping centers are modern equivalent of town square and perform public function in providing gathering place, but  do not meet Jackson test.

vi. General rule is that privately owned shopping ctrs need not comply w/ 1st amdt.

d. Running and regulating schools: 

i. Education has been province of govt but can't say that regulating sch is task that has tradit'ly and exclusively been done by govt. Congress has refused to apply the public functions exception in this area.

ii. Rendell-Baker v. Kohn: Private sch that received most of its funding from govt was not state action b/c such schs have long existed. So could fire teacher based on speech.

iii. Nat'l Collegiate Athletic Assoc v. Tarkanian: Ct concluded that NCAA was private entity and so didn't have to provide DP b/4 suspending coach at state univ. 

2. Entanglement Exception: private conduct must comply w/ C if the govt has benefited from, authorized, encouraged, or facilitated the private conduct that violates the C. But what degree of govt involvement is suff to make C applicable?

a. Shelley v. Kraemer: state cts are involved in facilitating private disc by enforcing racially restrictive covs, thus is state action. But problem is that if any decision by state ct = state action, then ultimately all private actions must comply w/ C. 
b. DeShaney v. Winnebago Cty: DP clause doesn’t req state to protect liberty from invasion by private actors, no state action. 
i. Dissent: there wasn't any other way for boy to be protected. State created system that people reas relied on as supervision of child's protection, so should find some obligation on state that DP might impose.

c. Govt Licensing and Regulation

i. Usually insuff for finding state action, unless there is other govt encouraging or facilitating unC conduct.

ii. Burton v. Wilmington Pkg Auth: Privately owned diner in publicly owned bldg was racially disc and was deemed unC b/c of state action. Govt was profiting from rent from diner, and had ability to prevent disc (like not renting to prejudice people and profiting from disc).
iii. Moose Lodge Number 107 v. Irvis:  state’s licensing of liquor to private club which disc was not state action b/c insuff entanglement. The liquor reg didn’t encourage or foster disc so govt wasn’t profiting from it. Private club in private building.
iv. Jackson v. Metropolitan Edison Co: govt regulation of private utility co is not state action b/c govt didn’t encourage them to violate DP. D’s service not public function b/w state has no obligation to furnish it. 
d. Govt subsidies 

i. Subsidies, no matter how large, by themselves probably don't justify applying the C.

ii. Norwood v. Harrison: state action when govt gave free books to private schs that engaged in racial discrimination b/c was facilitating and reinforce private disc.
iii. Rendell-Baker v. Kohn: Sch’s receipt of govt funds don’t make its decisions acts of state. Govt did not encourage violation by providing funding to private schs.
iv. Blum v. Yaretsky: state paid over 90% of medical expenses for patients but it was decision of private nursing home to transfer patients, not state. Neither extent of state reg nor size of state funding was basis for finding state action. State normally can be held responsible for private decision only when it has exercised such signif encouragement, or that choice must be in law deemed to be that of state.

e. Pure Entwinement
i. Brentwood Academy (2001): nominally private character of Assoc is overborne by pervasive entwinement of public inst and public officials in its composition and workings (all people making decisions for Assoc were public officials, members participated in state retirement program, etc) There is no subst reason to claim unfairness in applying C stds to it.
ii. Points: no bright line rule. Doctrine is a mess. As advocate, simply pick precedents that favor your client and finding state action will be consistent w/ broader principle like federalism.

c. Economic Substantive DP

i. Defined. Use of DP clause to protect economic rights from govt interference (substantive DP: DP clause used to ensure that laws served an adequate purpose)

ii. Munn v. Illinois: Ct upheld state law that set max rates for grain-storage warehouses. But Ct indicated that under some circs, regulation of business would be found to violate DP, and that issue is whether private property is affected w/ a public interest (if it is, he grants public an interest in that use, and must controlled by public for common good).

iii. Allgeyer v. Louisiana: Law interfered w/ freedom of K and thus violated DP. Ct moved from speaking in only dicta of DP as limitation on economic regulations to invalidating state law based on it.
iv. Lochner: NY law setting max hours that baker could work was declared unC as violating DP clause of 14th amdt b/c it interfered w/ freedom of K and b/c it did not serve a valid police purpose.

1. Freedom of K is basic right protected as liberty and property rights under DP clause of the 14th amdt

2. Govt could interfere w/ freedom of K only to serve a valid police purpose; that is, to protect the public safety, public health, public morals.

3. Ct rejected argument that max hours law served police purpose b/c thought limiting hours of work for bakers had no relationship to public health.

4. Criticisms of the court's decisions:

a. doctrines formulated by ct were undesirable. Govt should be able to regulate to achieve many other goals besides strictly police goals

b. decisions in the Lochner era were inconsistent

c. unelected judges were unduly substituting their values for those of popularly elected legislatures to protect rights that were not expressly stated in C.

5. Cases following Lochner: 

a. Adair v. US: law facilitating unionization by prohibiting employers to insist, as condition of employment, that employees agree not to join a union was unC b/c it is not w/n govt function to compel person against his will to retain personal services of another.

b. Coppage v. Kansas: not legit exercise of police power for govt to attempt to equalize bargaining power b/w employer/employee. Indiv has no inherent right to join a union.
c. Holden v. Hardy: (b/4 Lochner): ct upheld max hours law for coal miners b/c legit exercise of police power.  

d. Muller v. Oregon (post-Lochner): Ct upheld max hours law for women b/c believed difference in women justify special legis qualifying conditions.

e. Adkins v. Children's Hospitals: although Ct upheld several max hour laws, declared unC many state min wage laws as interfering w/ freedom of K that didn’t serve any legit purpose. 

f. Weaver v. Palmer Bros: state law prohibiting use of shoddy in making bedding was declared UnC b/c interfered w/ freedom of K. Ct said public interest in health could by served by regulation such as mandating sterilization of material. Would be less restrictive. 

6. End of Lochnerism:

a. Ct signaled end of laissez-faire jxprudence (minimal protection of economic liberties) w/ these 2 cases:

b. Pressures for change:

i. Depression created widespread perception that govt economic regulations were essential.  Unemployment, low wages, no bargaining power.

ii. pressure to abandon laissez-faire philosophy, positive govt intervention became accepted as essential to economic survival.

iii. Change in the court composition of justices, thereby deferring to govt economic regulations.

iv. New Deal convinced people of need for aggressive leg programs to ensure nation’s survival.

c. Nebbia v. NY (1934): Ct upheld NY law that set prices for milk. Ct seemed to question premise that govt only could regulate to achieve police purpose. In absence of C restraints, state is free to adopt whatever economic policy deemed to promote public welfare and enforce policy by legislation. Prop rights are not absolute.

d. West Coast Hotel v. Parrish (1937): upheld state law requiring min wage for women b/c was reas in relation to subject and adopted for community interest. Abandoning Lochner principles and saying not only limited to regulating police powers. Declared freedom of K would not be protected as fund right, govt could serve any legit purpose and judiciary would defer as long as means were reas.
e. US v. Carolene Products Co: upheld act which prohibited filled milk b/c was supported by conceivable rational basis, even if leg’s actual intent cannot be proven. Gives presumption of C’ly to econ regs. If it was law that interfered w/ indiv rights, or disc against insular minority, or restricts ability of political process to repeal undesirable legislation, would be given heightened inquiry.
v. Since 1937: no economic regulation has been found unC. 

a. **Laws regulating business and employment practices will be upheld when challenged under DP clause so long as they are rationally related to serve a legitimate govt purpose, even hypothetical purpose. (any goal not prohibited by the C)

b. Reality is that virtually any law can meet this deferential reqmt and makes it unlikely that any econ reg will be found to violate DP.

c. Lincoln Federal Labor Union (1949): States could legislate against injurious practices in internal business affairs as long as laws don't violate specific C provision or federal law.
d. Williamson v. Lee Optical: As long as ct can conceive of SOME legit purpose and law is reas, will be upheld. Judicial deference! Less restrictive means irrelevant: though law may exact wasteful reqmt, it is for legis, not cts, to balance pros/cons.

2. Since 1937, economic substantive DP has been unavailable to challenge govt economic and social welfare laws and regulations. Protection of economic rights since then has rather come under either contracts clause or takings clause of the 5th.

3. Criticism of doctrine: is it good set of rules for interpreting C as it applies to contractual freedom? How much deference is warranted to Congress? Legislatures? Are they in better position to assess economic realities of the nation, the state? Or are they acting pretextually?

Modern Substantive DP [asks whether deprivation of life, liberty, prop is justified]

Framework for analyzing fundamental rights

1) is there is fundamental right (if, yes, then strict scrutiny. If no, the rational basis test)

a. history, tradition, rights that ensure adequate representation, natural law principles.

2) is the C right infringed? 

a. Was there direct and substantial interference? May req more than trivial limitation on right.

3) Is there suff justification for govt's infringement of that right? Is purpose important enuf?

4) Is the means suff related to the purpose? Is statute narrowly tailored so that you're really serving that particular purpose and not spillover effects?

a. Strict scrutiny: govt must prove a compelling purpose behind law, and also show that law is necessary to achieve the objective (no less restrictive means)

b. Rational basis: means only has to be reas way to achieve the goal and not reqd to use less restrictive means

7. Family Autonomy and Procreation( origins of C protection of family rights come from Lochner-era substantive DP cases
a. Meyer v. Nebraska (1923): state law prohibiting teaching in school of any language except English was unC b/c violates direct upbringing of children. Violates “liberty” in DP that broadly protects aspects of family autonomy. Rights are not absolute though.
b. The Right to Marry

i. Loving v. Virginia) (1967): first case to recognize right to marry as fundamental right protected under the liberty of DP clause. VA's antimiscegenation statute was declared unC b/c no showing made that racial classif didn’t meet SS of EP clause. Also violated DP’s fund right to marry, essential to orderly pursuit of happiness by free men

ii. Boddie v. Connecticut: state law requiring payment of filing fees and court costs in order to receive divorce violated indigent individuals' DP rights. Preventing one from obtaining divorce precludes them from exercising right to marry someone else. Marry is fundamental right.

iii. Zablocki v. Redhail: WI law that prevented one from obtaining marriage license w/o court approval if person had minor not in his custody for whom there was court order to pay support was declared unC. Stat interferes w/ right to marry and though state had subst interest in assuring child support was paid for minor children, ct found that law was not suff related to that end and thus violated equal protection. 

1. Law prevented those who were unable to pay support from getting married, but w/o delivering money into hands of children. Plus state had many alternative ways of ensuring that child support was paid that were less restrictive.

iv. Turner v. Safley: state law preventing prisoners from getting married unless superintendent gave permission was unC. Here, govt may interfere w/ prisoner's rights if action is reas related to legit penological interest, but ct concluded that almost complete ban on decision to marry is not rea related to these objectives.  

v. Other applications:

1. Same-sex marriage: currently no state allows it. Does this violate the fund right to marry? What is scope of this right? Cts have said right to marry is right to marry someone of opposite sex.

2. Tax-provisions favoring single persons: this arguable would give you incentives to not get married. Could you challenge this as significant infringement on fund right to marry?

3. Bans on marriage for HIV persons, venereal diseases: this infringes on fund right to marry so have to ask if there is suff justification and whether means fits the ends. IF the interest is in preventing people from giving birth to children who'd be born HIV positive, how can you argue that the means aren't suff related to the ends?

a. Overbreadth: bans people who might not even want kids from getting married, or some might anyway. Or perhaps could sterilize yourself or take norplant.

c. Rights of Unmarried Fathers

i. Stanley v. Illinois (1972): state law that automatically made children of unmarried mother wards of state at time of her death was declared unC. Terminating father's right w/o showing that he was unfit was violation of equal protection and DP.

1. Rationale: right to conceive and raise one's child is fundamental. Father was actively involved in his children's lives. He and mother just never married. Procedure by presumption (that unmarried fathers are subpar parents) is cheaper and easier, but cannot stand if it runs against interest of both father and child.

ii. Quilloin v. Walcott (1978): man wanted to veto his child's mother's husband from adopting his child. Said restricting DP rights to have custody. Ct upheld state law b/c he had 11 years to claim right but never showed interest. Biology alone isn't enough.

iii. Michael H. v. Gerald D. (1989): limited rights of unmarried fathers even more. Held that even unmarried father who actively participated in child's life is not entitled to DP if mother was married to someone else. May create irrebuttable presumption that married woman's husband is father of her child even though it negates biological father's rights. 

1. CA stat denying all parental rights including visitation was C.

2. Rationale by Scalia: biological father didn't have liberty interest in relationship w/ his child b/c there was no tradition of protecting father's rights when mom is married to someone else.

a. USSC should protect rights under DP clause only if there is tradition, stated at most specific level of abstraction for safeguarding the liberty (this would avoid arbitrary decision making)

3. Steven's concurring: upheld law b/c state offered procedure whereby biological father could have est paternity and preserved his rights if he wanted.

4. Brennan dissent: emphasized C's protection of parent's rights to custody of the children, including rights of unmarried fathers. In using Scalia's test of tradition, plurality ignores kind of society in which C exists. Not homogenous. Ct should not restrictively define traditions in determining scope of C rights.

a. Criticism: test assumes that for each asserted right, there is or not a specific tradition associated w/ its protection.

iv. Reno v. Flores(1993): Ct upheld INS regulation auth arrest and holding of alien juveniles unaccompanied by parents or other related adults. Since no fundamental right was involved, merely the lesser interest in being released to custody of strangers, ct reqd only reas fit b/w govt purposes and restriction. Ct found there was.

d. Protection for Extended Family

i. Recognized the fundamental right to keep family together that includes extended family.

1. Moore v. City of East Cleveland:

a. city's zoning ordinance limited number of unrelated people who could live together in one household and defined "unrelated " to keep grandma from living w/ 2 grandsons.

b. Holding: zoning ordinance was declared unC for infringing the rights of extended family.

c. Rationale: liberty in DP includes protection of family rights and fund right here is right to make choices concerning family living arrangements. 

i. Was arbitrary boundary of nuclear family. Though there is some fear of Lochner, substantive DP is risky b/c judicial branch gives enhanced protection to substantive liberties w/o guidance of specific provision of BoRs. 

1. Legit goals of preventing overcrowding, minimizing traffic, etc are legit but ordinance serves them marginally at best.

d. Dissent: Freedom of association (right to associate) has been C recognized b/c it is indispensable to effectuating of 1st amdt guarantees. Assoc in this case is not for any purpose relating to 1st amdt.

2. Village of Belle Terre v. Boraas: limits Moore's reach. Upheld similar zoning ordinance for group of college students who wanted to share a house. 

a. Ct in Moore emphasized that statute in Belle only affected only "unrelated individs" and ord allowed "all who were related by "blood, adoption, or marriage." Ct found that it bore rational relationship to permissible state objectives whereas in Moore, the law explicitly defined family as certain configurations.

b. Also limited Moore by refusal to find infringement of right to keep family together unless there is s direct and subst interference. 
e. Right to Control Upbringing of Children

i. Meyer: statute violated right of parents to make decisions for their children. Law which is arbitrary and w/o reas relation to any end w/n competency of state is unC. (rat'l basis test) Violates DP.

ii. Pierce v. Society of Sisters: a state law that reqd children to attend public schools was held unC b/c violated parent’s right to direct upbringing of kids. Rests on fund theory of liberty. Parent’s right is not absolute though.

iii. Jacobson v. MA (1905): Compulstory vaccination was upheld b/c state has compelling interest which suffices to w/hold that right.

iv. Troxel v. Granville (2000): 

1. State law said that any person may petition ct for visitation rights at any time. Ct may order for any person when it serves best interests of child whether or not there has been a change of circs.
2. Holding: statute was unC, ruling against Ps. (6-3) so no majority opinion.
a. Vistiation stat as applied in this case violates fund right where parent is fit, must accord special weight to parent’s own determination of whether proposed visitation would be in child’s best interest.’
b. 6 justices agreed that fit parent has fund liberty interest in controlling care and custody of her child.
3. Debate: facial challenge (state law on its face is unC) v. as-applied challenge (way cts applied law). 
a. Would look at as-applied here and it was unC on that basis. The right at stake was fund right of parent to make decisions concerning care, custody, and control of their children  
4. 2 problems of lower ct's decision: 1) no finding that D was unfit parent 2) gave no deference to her decision as to what was presumably in best interest of her children, putting burden on her to prove that she was right.
a. All states have grandfolk visit statutes that req unreas denial of visitatn but none such here. Only simple disagreement b/w trial ct and mom as to what's good for kids, and this is not adequate C foundation for overcoming her fund right.
5. Souter's concurrence: concurs judgment, doesn't join plurality: Facial challenge should be brought b/c statute is too broad and gives too broad a discretion in restricting a fund right
6. Thomas concurrence: SS should apply, but there isn't even compelling state interest.
7. Steven's dissent: not wise for ct to grant cert b/c statute is broader than any other such statute in nation and WA sup ct already struck it down
a. Shouldn't be held facially unC b/c ct didn't actually interpret what it meant. Didn't talk about particular facts of this case and how statute applied. 
b. Challenge to statute will fail if it has a plainly legit sweep and since there are a lot of cases where statute could constitutionally apply (biological fathers, unmarried fathers), shouldn't fail on facial challenge as WA sup ct said it did
c. US v. Salerno: has to be set of circs where law could possibly apply in order for statute to fail on facial challenge, but this would be impossible.
i. As for harm threshold, that is wrong b/c parental rights are not absolutely protected. We said if there is harm, parental rights are overruled, but that's not only situation where rights can be overcome. Rights of grandparents and children are involved here too.
8. Scalia dissent: right to direct upbringing is unalienable right of decl of indep and is under 9th amdt. But right retained by people is not judicially enforceable rights under C so shouldn't go to cts. 
a. Stare decisis weak: Case law that says parents have C right to direct upbringing also applies weakly b/c only have 3 holdings that squarely say parents have this C right and 2 were from Lochner era. Also the diversity of opinions of judges dictate against subst reliance on them.
b. C text says nothing about parental rights, but if we recognize this right, it would entail much family law C doctrine and state legis are better at this.
9. Kennedy dissent: have long recognized that C protects parental rights (1st amdt context, and DP ordered liberty context). The WA sup ct seemed to say harm is always reqd and best interest of child never suffices to protect parental rights (b/c if it was just best interest, would trump parental rights too much) but tradition/history don't resolve this, and we can't assume tradit'l nuclear family anymore. 
a. Also, since 49 states allow 3rd party visititn in some circs based on showing that serves best interest of child, finding WA statute always requiring harm as C would render them all unC.
10. When you don’t have majority opinion, look at narrowest opinion supporting the judgment (US v. Marks). Not Thomas' b/c if we say visitatn statutes are unC unless they pass SS, his test might strike down lots of laws so may not be so narrow.

f. Deference to Parents

i. Parham v. J.R.: Ct gives subst deference to parents. Type of procedural DP must be accorded to children when the parents commit them to an institution.  
g. The Right to Procreate 

i. The right to procreate is fundamental and therefore govt imposed involuntary sterilization must meet SS.

ii. Buck v. Bell: initially this case upheld ability of govt to involuntarily sterilize the mentally retarded.

iii. Skinner v. Oklahoma (1942): Stat ordering sterilization of criminals (2 or more crimes) was declared unC b/c deprived people of right to have offspring, basic to perpetuation of race. Right to procreate was fund, and sterilization would forever deprive them of that right. Irrational b/c crime of larceny and embezzling are fund same in nature but one req sterilization while the other wouldn’t.

8. Contraception and Abortion I

a. Right to privacy is fund right for DP purposes so regs in this area can be justified only by a compelling state interest

b. Griswold v. Connecticut: [first major case w/ DP like approach to protect fund right]

i. State law prohibiting use/dist of contraceptives is unC

ii. Douglas: The law violated right to privacy in prohibiting married couples from using contraceptives. Privacy was fund right and source of this right was implicit in penumbra/emanations of specific provisions of the BoRs which creates zone of privacy, not P/I or “liberty” of 14th (wanted to avoid Lochner overtones). 
1. Contours of scope of privacy: spatial, informational, decisional/autonomy
2. Law forbidding use rather than regulating sale is too broad and invades area of protected freedoms

iii. Goldberg concur:  nontextual right to privacy was found in 9th amdt which supports view that liberty protected in 14th and 5th was not restricted to rights enumerated in BoRs.  [9th says that enumeration of rights in C shall not be construed to deny/disparage others retained by the people. Expressly recognizes fund rights not mentioned in C] Also, must look to traditions and collective conscience of people to determine whether principle is so rooted as to be funded. Would fail 

iv. Harlan concur: right to privacy should be protected under liberty of DP clause b/c enactment violates basic values implicit in concept of ordered liberty. Inquiry not dependent on BoR or its radiations. State is enforcing moral judgment w/ force of criminal law, and just intrusiveness is not justified under SS.

1. DP "liberty" is NOT:

a. Simply a guarantee of procedural fairness but broader

b. Simply the BoRs or penumbras but more flexible

c. A formula or code but something to read literalistically

d. Just about privacy in home (Spatial)

2. DP "liberty" is:

a. Selective incorporation: values implicit in concept of ordered liberty

b. Fund'l rights for which we form govts 

c. Rat'l continuum, protects us from freedom of all subst arbitrary impositions and purposeless restraints (more searching than rat'l review)

d. Rat'l process: we look at traditions that we have retained and discarded (there is room for growth and dev)

e. Protection of basic values implicit in concept of ordered liberty.

v. White concur: law didn't even meet RBR b/c is irrational way to stop illicit sex. 

vi. Black/Stewart dissent: Govt has right to invade it unless prohibited by some specific C provision and there is no right to privacy mentioned in text of C. DP and 9th are viewed as same in regards to claiming for ct the power to invalidate any act which judges find unreas, irrational but this power should rest in legislative body. The 9th didn't vest in ct any such powers to veto laws. Amdt was passed to assure people that C was intended to limit fed govt to powers granted expressly or by necessary implication. The right to privacy is not in C. This law is not prohibited by C so must be upheld. C amdts used to correct.

c. Subsequent to Griswold, USSC recognized right to purchase and use contraceptives based on right of people to make decisions concerning procreation.

d. Einstadt v. Bair (1972): expands on Griswold in recognizing right to control reproduction as fund right and recognizing right to distribute and use contraceptives for singles. MA law that prohibited distributing contraceptives to unmarried indivs and that only allowed physicians to distribute them to married persons was unC b/c it denied equal protection by discriminating against non-married individuals.
i. Brennan: if right of privacy means anything, it is right of individual, married or single, to be free from unwarranted govt intrusion into matters so fundamentally affecting a person as decision to procreate or not.

1. Prohibiting dist of contraceptives serves no legit govt purposes.

2. Deterrence of premarital sex couldn't reas be regarded as purpose and not all contra are harmful. 

3. Rights must be same for married and unmarrieds.

e. Carey v. Population Services Int'l: NY law that made it crime to sell or dist contraceptives to minors under age 16 etc was unC. Limiting dist to licensed pharmacists unduly restricted access to birth control and infringed right to control procreation. SS is not met b/c prohibiting contraceptives would not deter teenage sexual activity and compelling unwanted pregnancy was irrational as punishment for sex. Interests were not compelling.

f. Roe v. Wade: (7-2) C protects rights for woman to choose to terminate her pregnancy prior to viability.

i. Blackmun: source of right of privacy is found in 14th or 9th and is broad enough to encompass a woman's decision whether or not to terminate her pregnancy. Ct did not find privacy in penumbra of BoR but under 14th liberty DP. Prohibiting abortion infringes right to privacy b/c forces motherhood on her against her will and may cause distress, physical and mental harm, etc.

ii. State has compelling interest in protecting health of pregnant woman and also protecting potentiality of human life and these interests grow in subst as woman approaches term. 

1. At end of first trimester, mother's interest is compelling b/c until end of 1st, mortality in abortion < mortality in childbirth. 

2. For interest of potential life, compelling point is viability b/c fetus presumably has capability of meaningful life outside womb after 1st trimester.

iii. Thus the trimester framework is:

1. Prior to approx end of 1st trimester, abortion decision/effectuation must be left to medical judgment of woman and doctor

2. Subsequent to approx end of 1st trimester, state may choose to regulate procedure in ways that are reas related to maternal health 

3. Subsequent to viability (b/w 2nd and 3rd) state, in promoting interest of potentiality of life may choose to regulate or even proscribe abortion except when necessary, medically, to preserve life/health of mother.

iv. SS must be used in striking balance b/w state's interest in protecting "prenatal life" b/c abortion was fund right.

v. Ct looks to history and sees that women enjoyed subst broader right to abortion previously than today. 

vi. Looks at 3 reasons to explain enactment of such laws and justifies them: 

1. Designed to discourage illicit sexual conduct

2. Medical procedure back then was hazardous (but modern medical techniques have changed this)

3. State's interest in protecting prenatal life: new human life is present from moment of conception

vii. Potential grounding of the right:

1. Reproductive/procreative autonomy

2. Bodily integrity and sovereignty might be another C foundation of Roe v. Wade. Control over her own body. Husband consent law would give him control over woman's body

3. Sex quality: restrictions on abortion fall immediately on women. Only women can get pregnant so requiring identical treatment isn't something our doctrine could readily impose.

viii. Beginning of life and personhood:

1. Court need not decide when life beings, "person" in 14th amdt doesn't include fetus. They decided this w/ intra-textualism, taking w/n text and looking for relationships among text for meaning. (Census clause never counted fetuses)

ix. Steven's concurrence: TX has legit objectives but broad abridgement infringes on right of married/single persons to bear/beget a child and doesn't justify.

x. Rehnquist/White dissent: question of abortion should have been left to legislative process. Was extravagant use of judicial process. Also, fact that majority of states have restricted abortions for long time seems that right to abortion is not so rooted in tradition as thought.

xi. Criticisms: 

1. Ct was wrong to protect right to abortion b/c neither mentioned in text nor intended by framers. Can judiciary protect unenumerated rights?

a. But ct has protected rights concerning family and reproductive autonomy throughout century.

2. Cts give insuff weight to states' interest in protecting fetal life

a. But woman shouldn't be forced to be incubator against her will

3. Ct erred in using DP rather than equal protection as basis for decision. Laws prohibiting abortion apply exclusively to women and is gender discrimination and thus unC

a. But nothing is gained by shifting analysis, would be unC or C under both DP or EP

9. Contraception and Abortion II

a. Planned Parenthood v. Casey: reaffirmed that states cannot prohibit abortion prior to viability (but overruled trimester distinctions and said govt regulation of abortions prior to viability should be allowed unless there is "undue burden" on access to abortion. Tweaked trimester framework and said women had right to seek pre-viability abortions and state's power to ban post-viability abortions w/ exceptions for maternal health and life.)  Undue burden: placing subst obstacle in path of women getting abortion [if act has purpose/effect of imposing subst obstacle in way of getting abortion, it fails] Must have a permissible purpose.

b. Plurality: right to abortion is C protected b/c of importance of choice and intrusion in forcing woman to remain pregnant against will. She should be able to choose her destiny. But abortion is NOT a fund right and thus doesn’t merit SS.
i. Stare decisis: Ct upheld Roe b/c it had not proven to be unworkable, people have rlied on availability of abortions, no evolution of legal principles which undermine Roe doctrine, no changed circs, factual understandings, ct’s reputation of legitimacy on the line.   

ii. Got rid of SS. Test for evaluating constitutionality of state reg of abortion is whether it places an "undue burden" on access to abortion. This std is appropriate means of reconciling the State's interest w/ woman's C protected liberty.

1. State reg has purpose or effect of placing subst obstacle in path of woman seeking abortion of nonviable fetus.

2. To protect state's interest in potential life, throughout pregnancy the state may take measures to ensure that woman's choice is informed, and measures designed to advance this interest will not be invalidated as long as the purpose is to persuade woman to choose childbirth over abortion. Must not be undue burden.
iii. Applied undue burden test to 24 hour waiting period and reqmt that woman be told of availability of info about fetus, reporting and recording reqmts. Only spousal notification unC.

c. Stevens/Blackmun concur/dissent in part: would use SS b/c offers the most secure protection of woman's right to make her own reproductive decisions free from state coersion. Informed consent and 24 hour waiting are unC.
d. Rehnquist/Scalia: abortion is not rooted in tradition and not fund right. Plessy is like Roe where ct should have overruled Roe as wrong. Stare decisis is not a reason to retain Roe. Undue burden test gives cts ability to closely scrutinize abortion regs w/o C mandate to do so. Abortion is not fund right. RBR would have it upheld. Roe is value judgment, not legal judgment.
e. What is undue burden? Combines latter 3 questions of liberty analysis

i. Tension b/c opinion says that law is undue burden if "its purpose or effect places subst burden" but also says that to promote state's interest in prenatal life, state may take measures to persuade woman to choose childbirth over abortion. Hard to tell if measures would be undue burden.

ii. As for scope of fund right, mashes them all together. Hybrid b/w RBR and SS and collapses the prongs

f. Stenberg v. Carhart (2000):  stat that made “partial birth abortions” a felony was struck down b/c constituted an undue burden on right to choose D/E w/o exception for maternal health. (D/X method might be safer for mother than D/E sometimes). Also, since language of stat was ambiguous, cts may construe D/E as partial birth abortion and thus place undue burden.
i. Concur: no rational basis for distinguishing b/w D & E and D & X.
ii. Dissent: interest in ensuring phys were viewed as healers, and it was clear that stat didn’t reach D/E. D/X may have to banned too if shown that such procedures show less respect for life than even D/E.

iii. Scalia dissent: majority opinion is policy judgment but C is silent on this issue. Shouldn't extend the right any further.
iv. Bottom line: cts will closely scrutinize state efforts to regulate abortion procedures. 
10. Govt regulations of abortions: (tells us more about scope of right articulated in Roe)
a. Waiting periods: 

i. Prior to Casey, USSC had invalidated waiting periods for adult womans' abortions

1. In PP v. Casey: USSC used undue burden test and upheld wait as C’l. 

ii. Informed consent reqmts 

1. After Casey, more likely to be upheld. 

2. States may regulate abortions in a way to encourage childbirth

iii. Recording/reporting reqmts: ct generally upholds so long as info is protected as confidential. In Casey, ct found that regs served important purpose w/o being undue burden on access to abortion. Related to health b/c collecting info on patients is vital to medical research. 

iv. Govt restrictions on funds and facilities for abortions

1. USSC holds that govt is C reqd to subsidize abortions even if it is paying for childbirth. 

2. In 3 cases, ct upheld ability of govt to deny funding for non-therapeutic abortions (abortions not performed to protect life and health of mother)

a. Maher v. Roe: upheld C of state law that denied use of Medicaid funds for nontherapeutic first trimester abortions, although law provided funding for medically necessary first trimester abortions.

b. Making abortion less attractive is not the same as placing direct obstacle.
3. In 2 1980 cases, ct went further and upheld C of laws that denied public funding for medically necessary abortions except where necessary to save the life of the mother

a. Harris v. McRae: Ct upheld Hyde amdt (fed law) that prohibited use of fed funds for performing abortions "except where life of mother would be endangered if fetus were carried to term" or in cases of reported rape/incest.

4. In all these cases, ct gave same basic reasons as to why it is C for govt to deny funding or facilities for abortions even though it pays for childbirth

a. Existence of C right doesn't create a duty for govt to subsidize exercise of that right

i. DP clause generally confer no affirmative right to govt aid

b. Denial of public funding places woman in no diff position than she would have been if there were no Medicaid program or no public hospital. Govt didn't place burden, poverty did

i. Maher: places no obstacles in woman's path to abortion

ii. Harris: leaves indigent woman w/ at least same range of choices in deciding to obtain medically necessary abortion as she would have if Congress chose to subsidize no health care costs at all

c. Govt constitutionally could make choice to encourage childbirth over abortion

5. Dissent: mothers were being pushed. Roe was preserving right to make choice free from state interference but govt was skewing their incentive w/ the law so it interference.

a. Roe implies no limitation on the auth of state to make value judgment favoring childbirth over abortion, and to implement that judgment by the allocation of public funds.

b. Criticisms: denial of public funding has both the purpose and effect of preventing abortions and thus should be regarded as a violation of the right. In essence, denying funding for abortions is a penalty of the exercise of a C right.

6. Spousal notice and consent reqmts: unC b/c likely to prevent many women from obtaining abortion b/c of threat of abuse. State reg has far greater impact on woman’s liberty than men’s. Parental consent C as long as there is judicial bypass procedure.
11. Sexual Autonomy

a. Bowers v. Hardwick (1986): stat was C under RBR. Didn’t violate DP.
i. White: Homosexual sodomy is not a fund right b/c there is no support by formulations of fund rights as rooted in tradition or implicit in concept of ordered liberty, bears no resemblance to recognized right to privacy for matters of family/marriage, not enumerated in text, not found in tradition (which found sodomy to be crime in common law). Thus stat was found C under RBR.

1. Judicial restraint: White draws lessons from Lochner era and subsequent repudiation of it. Ct comes nearest to illegitimacy when it interprets rights that aren't enumerated  (especially w the lack of textual foundation)

ii. Burger: holding homo sodomy is protected as fund right would be to cast aside millennia of moral teaching. Act is immoral so is not a fund right.

iii. Blackmun dissent: case was not about right to homosexual sodomy but about the right to be let alone.  Right of privacy includes right of consenting adults to engage in sexual activity in their home under DP clause and to control their intimate relations and autonomy. [decisional and spatial]

iv. Stevens dissent: GA law applied to hetero as well as homosexual activity. Using cases protecting privacy in the area of sexual activities said that they est that a State may not prohibit sodomy w/n the sacred precincts of marital bedrooms or b/w unmarried hetero adults.

v. 2 major issues in analysis: 
1. Did Ct correctly characterize the issue as being about whether there is a fund right to engage in homosexual sodomy? 

a. There is no fund right to engage in homo activity. Critics say that b/c statute applies to hetero and homo and prohibits all oral anal contacts, issue was govt regulation of adults in their bedrooms rather. Tradition is constantly evolving too.

2. Is there meaningful distinction b/w privacy rights previously recognized by ct and private consensual homosexual activity w/n the home?

a. Deals w/ interpretation of C: Rights regarding procreation, though not in text or intent of framers, are about protecting privacy and autonomy in areas that are crucial in life. Sexual activity are also w/n this zone of activity that are integral to personhood.

vi. Casey adhered to essential holdings of Roe b/c of reliance interest, to prevent undermining of ct’s legitimacy, underlying facts supporting decision hadn’t changed, and doctrines hadn’t proven unworkable so didn’t call for overruling just yet.

1. How do these reasons implicate using Bowers as precedent? 

12. Autonomy in Dying

a. Medical self-determination: (1) medical care (2) treatment refusal (3) physician-assisted suicide.

b. Medical care: C has not been understood to require govt to provide medical care except in special circs exception like prisons

c. Treatment Refusal: negative liberties( Cruzan

d. Cruzan v. Director:

i. Ct prevented parent’s wish to terminate food and hydration and thus end her life.
ii. Rationale: 
1. Ct said competent adults have C right to refuse medical care, inferred from prior decisions, and that right includes right to refuse food and water to bring about death. (Dissent said cts have no business in this field)
a. Dissent says there is a right. Only Scalia says there is no. But none say the right is fund.
2. State may req clear and convincing evidence that a person wanted treatment terminated b/4 it is cut off
3. Ct said right to end treatment belongs to indiv and state may prevent family members from terminating treatment for another.  
iii. Criticisms:
1. Ct didn't articulate level of scrutiny to be used in evaluating govt regulation of personal decisions concerning refusal of treatment.
2. Didn't resolve what is suff to constitute clear and convincing proof of a person's desire to terminate treatment (living will would be suff to meet test, but state can prevent oral testimony)
3. Ct doesn't address situation where competent person designates surrogate to make decision.
e. Physician-Assisted Suicide:  [no general liberty interest in “committing suicide”]
f. Washington v. Glucksberg (1997):
i. WA's prohibition against causing/aiding suicide offends 14th amdt facially or as-applied to competent, terminally ill who wish to hasten death w/ medicine is C.

ii. Rationale Rehnquist: interests are legit and ban is at least reas related to protectn

1. As in all DP cases, examine history, traditions, and practices: despite changes in medical technology and attitudes, laws have consistently and continually made assisting suicide a crime.

2. In substantive DP analysis, 2 primary features are asserted: DP protects fund interests which are 1) "deeply rooted in tradition and history" and 2) "implicit in concept of ordered liberty" such that "neither justice nor liberty would exist if sacrificed."  [Threshold reqmt]
3. Distinction w/ Cruzan: decision to commit suicide w/ assistance may be as profound and personal as decision to refuse unwanted medical treatment, but it has never enjoyed similar legal protection. Cruzan derived from common law rule that forced medication was battery so was consistent w/ nation’s traditions. Committing suicide has never enjoyed similar legal protection. 2 acts are widely and reas regarded as distinct.

4. Casey: that many of rights/liberties protected by DP clause sound in personal autonomy doesn't warrant sweeping conclusion that any and all important, intimate, and personal decisions are so protected.

5. WA's interests:

a. Preservation of human life (but assertions are less controversial here b/c patients are competent and conscious)

b. Protecting integrity of medical profession

c. Protecting vulnerable groups (poor, elderly, disabled)

d. Fear that permiiting it will start it down path to voluntary and involuntary euthanasia

6. These interests were deemed important and legit and reas related to promotion and protection by statute. So thus it doesn’t violate 14th on its face or as applied to competent, terminally ill patients who wish to hasten their deaths by obtaining medication from docs. Satisfies RBR.

iii. Oconnor concur: in NY and WA, patient suffering from terminal illness who is experiencing great pain has no legal barriers to obtaining medication to alleviate suffering, even to point of hastening death. But state's interest in protecting the incompetent or facing imminent death, whose decisions wouldn't be truly voluntary, are suff weighty to justify prohibition against physician-assisted suicide. 

iv. Stevens: There is possibility that some applications of statute might be invalid.  State has in interest in preserving/fostering life but supporting general rule that bans practice of phys-assisted suicide doesn't have same force in all cases. Should allow indiv to make judgments about quality of life. State's legit interests don't apply to everyone since not everyone is suffering depression. As in Cruzan, unqualified interest in preservation of life is not suff to outweigh interest in liberty that may justify only means of preserving dignity and alleviating intolerable suffering.  Stats weren’t always unC so facial attack had to fail.

v. Souter: State has suff interests to defeat claim that law is arbitrary/purposeless. Especially interest of protecting patients from euthanasia b/c doctors may abuse. People have interest in medical care, the doctor-patient relationship, and control over one’s own body (even more than freedom from intrusion). The ban is a balanced approach b/c flat ban would protect against slippery slope (that was found to exist in Dutch study which showed occurrence of euthanasia despite procedural safeguards)

vi. Glucksburg was a facial challenge, a claim that stat couldn’t C’ly be applied to any terminally ill/competent patient. Left door open to “as applied” claims-P may claim that state ban on suicide infringes his particular autonomy DP interest.

vii. Note the diff bw putting something in body and taking something out is enough for rat’l basis for distinguishing b/w physician-assisted suicide and refusing medical treatment.

13. EP problem: determine if it is facial, as-applied, 14th (state/local govt) or 5th (fed govt) and what is level of review? 
14. EQUAL PROTECTION ANALYSIS (Does the law bear a ___ relation to a ___ govt purpose?)

a. Equal Protection Clause: widespread discrimination against former slaves led to passage of 14th amdt: no state shall…deny to any person w/n its jx the equal protection of the laws.

b. Prevents govt from making improper classif and guarantees that the similarly situated will be similarly treated and differently situated be treated differently.
c. Framework for analysis:

i. What is the classification?

1. Facial: law in its very terms draws distinction among people based on particular characteristic

2. Facially neutral (as-applied): there is discriminatory impact or discriminatory effects from its administration (req police officers to be 200 lbs. Discriminates on its face based on height and weight but has discriminatory impact on women) [for race/gender classif, need to prove disc purpose]

ii. What is the appropriate level of scrutiny?

1. Depends on type of discrimination

a. Race/nat’l origin: STRICT--law is upheld if it is proven necessary to achieve a compelling govt purpose. 

i. Law must truly significant reason for discriminating and.

ii. Must show that it cannot achieve its objective thru any less discriminatory alternative, even if it won’t achieve compelling goal quite as well.

iii. Govt has burden of proof 

iv. Virtually always fatal to challenged law

b. Gender/Non-marital Children: INTERMEDIATE( law upheld if it is substantially related to an important govt purpose

c. Rational Basis Test: law upheld if it is rationally related to a legit govt purpose.

i. Burden of proof on challenger

ii. Enormously deferential to govt

2. How to decide which level of scrutiny to use for particular classifications:

a. Immutable characteristics warrant heightened scrutiny: unfair to penalize person for characteristics the person didn’t choose and cannot change

b. Ability of group to protect itself thru political process

c. History of discrimination

i. Likelihood that classif reflects prejudice as opposed to permissible govt purpose

3. Criticisms of rigid tiers of review: Advocate of sliding scale

a. Ct should consider factors like constitutional and social importance of interest adversely affected and invidiousness of basis on which classification was drawn

b. Level of scrutiny is usually decisive and unduly limits the scope of judicial analysis

c. Sliding scale may lead to more candid discussion of competing interests and provide better decision making.

iii. Does the govt action meet the level of scrutiny?

1. In evaluating relations of means and ends, USSC often focuses on degree to which law is under/over inclusive (or both)

a. Underinclusive: doesn’t apply to indivs who are similar to those to whom law applies (or if law proceeds one step at a time)

b. Overinclusive: applies to those who need not be included in order for govt to achieve its purpose

d. EP is used usually to analyze govt actions that draw distinction among groups of people based on specific characteristics, but sometimes used if the govt discriminates among people as to exercise of fund right.

i. Use of EP to safeguard fund rights was based in part on USSC’s desire to avoid substantive DP, but effect is same whether right is deemed fund under DP or EP b/c govt infringement’s are subject to SS.

e. RATIONAL BASIS TEST: Legislation carries w/ it a presumption of rationality that can only be overcome by clear showing of irrationality and arbitrariness, unless challenger can prove that it has no legit purpose or that means used are not reas way to accomplish goal. Exceedingly deferential to legislative judgments.

i. More demanding: 

1. Royster Guano Co v. Virginia: classif must be reas, not arbitrary, and must rest upon some ground of diff having a fair and subst relation to object of legislation.

ii. Less demanding:
1. New Orlean v. Dukes: classif must be rat’ly related to legit state interest
2. McGowan v. Maryland: EP violated if classif rests on grounds wholly irrelevant to achievement of state’s objective.
3. Heller v. Doe or FCC v. Beach: makes it very difficult for P challenging law on EP grounds. Look at handout.

4. MN v. Clover Leaf Creamery: states are not reqd to convince the cts of the correctness of their legislative judgments.

iii. Underlying issues:

1. USSC has been extremely deferential to govt when applying RBR

2. Ct has often said that law should be upheld if it is possible to conceive any legit purpose of law, even if not govt’s actual purpose…thus rare for ct to find that law fails the rational basis test.

3. Since 1937, ct has made clear that it will defer to govt econ/social regs unless they infringe on fund right or discriminate against grp that warrants special judicial protection. {is this propr judicial restraint, or too deferential as to allow unfair laws to stand? Has ct been consistent in applying RBR?}

f. IS THERE A LEGIT PURPOSE FOR LAW?

i. WHAT CONSTITUTES LEGIT PURPOSE?

1. At least it is legit when it advances police purpose

a. New York City Transit Authority v. Beazer (1979):  legit purpose of safety and efficiency (methadone). Policy doesn’t violate EP. Promotes objectives of safety and efficiency and isn’t directed against any particular category of person but is rational policy choice w/ which cts can’t interfere.
b. Railway Express Agency v. NY: Ct upheld law that prohibited operation of advertising vehicle but created exception for “business notices upon business delivery trucks, so long as engaged in usual business…”

i. Rationale: law had legit purpose of enhancing traffic safety b/c city might perceive that prohibited ads might be more distracting.

c. Williamson v. Lee Optical: upheld OK law which made it illegal for any person other than optometrists and ophthalmologists to fit eye glasses lenses or duplicate/replace them except w/ written prescription from optometrist/ophthal

i. Rationale: potentially advancing public health

d. McGowan v. Maryland: upheld state law that reqd business to close on Sunday b/c of benefit to having one day of uniform rest.

2. In short, any govt purpose will be counted as legit unless it is prohibited by the C. But sometimes ct will conclude law is serving illegit purpose.

a. US Dept of Agric v. Moreno: struck down fed law that excluded from participation in food stamp program any household containing an indiv who is unrelated to any other member of house. Disc against hippies is forbidden animus. Also wouldn’t have survived RBR. 

ii. HOW IS IT TO BE DECIDED WHETHER THERE IS PURPOSE PRESENT? MUST IT BE ACTUAL OR CAN IT BE CONCEIVABLE?

1. Enormous judicial deference under RBR is partly due to willingness to accept any conceivable legit purpose as suff to justify disc, even if it was not govt’s actual purpose.

a. US RR Retirement Board v. Fritz: ct upheld fed law designed to prevent retired RR workers from receiving benefits under both social security system and under RR retirement system. Since ct has never insisted that legislative body articulate its reasons for enacting a statute, plausible reasons were enough to uphold under RBR. 

i. Reas that people who met criteria are more likely to be grp that Congress wanted to protect. [because they were still employed in RR and had more equitable claim]

b. Dissent: challenged classification can only be sustained if it is rationally related to achievement of an actual legit govt purpose. Otherwise it is a tautology b/c you can say about any law that what occurs as result of law was what Congress conceivably intended.

c. FCC v. Beach Communications: ct reaffirmed that any conceivable legis purpose is suff and even went so far as to say that those attacking the rationality of the legislative classif have burden to negate every conceivable basis which might support it.

2. Debate: those who defend USSC view point out that there is rarely a single, identifiable purpose for a law.

a. Moreover, once a law is struck down for lack of adequate actual purpose, Congress could simply reenact the law and assert permissible goal.

b. And if you took it further and said ONLY purposes explicitly spelled out in statute, then Congress may start putting in boiler-plates.

c. How about proferred purposes? If justices can dream up their own purposes, then can be passed under any conceivable purpose. But can’t be arbitrary as to be irrational.

g. Tolerance for underinclusiveness: raises concern that govt has enacted law that targets a particular politically powerless group or that exempts those w/ more political clout.

i. But ct has said that subst underinclusiveness is allowed b/c govt may take one step at a time addressing itself to phase of problem which seems most acute to legislative mind. (one step at a time doctrine)

ii. RR Express Agency:. Ct concluded that govt might have perceived some difference among ads and it was immaterial whether govt failed to deal w/ even greater distractions to motorists( it is no reqmt of equal protection that all evils of same genus be eradicated or none at all.

h. Tolerance for over inclusiveness: unfair to those who are unnecessarily regulated and risk burdening politically powerless grp which would have been spared if it had enough clout to compel normal attention to relevant cost and benefits.

i. Beazer: exclusion of all methadone addicts was subst overinclusive relative to goal of safety b/c majority posed no safety risk. UnderI in that it allowed employment of others who would be safety threat.

i. Even if classif is both over and underI and law drawn is imperfect, perfection is not reqd. 

j. Active RBR

i. Cleburne: struck down law b/c no legit purposes and not reas way of accomplishing the goals. Indulging private biases is not legit purpose. Went through the justifications and found them inadequate for treating this grp differently by law

1. Contrasted w/ economic RBR where we have to be deferential even if statutes don't work very well. Here, more active than passive.

k. STRICT SCRUTINY
i. State v. Post:  Slavery was deemed to exist under state C, and left to political process. No man is absolutely free and indep. Must yield portion of natural rights for overall protection.

ii. Dred Scott v. Sanford: USSC (7-2) MO Compromise freeing salves was deemed unC. Slaves weren’t citizens but property b/c legislation, history, language of Decl of Indep all show that slaves, free or not, weren’t intended to be included as citizens. Overruled later by 14th amdt. 

iii. Justifications for SS:

1. long history of racial discrimination makes it likely that racial classifications will be based on stereotypes and prejudices.

2. relative political powerlessness of these groups

3. Carolene footnote: prejudice against discrete and insular minorities may be special condition which tends to curtail operation of those political processes ordinarily to be relied upon to protect minorities

4. Race is an immutable characteristic

5. general irrelevance of trait. 

6. ferrets out disc purpose

iv. Justifications against SS:

1. minorities could form voting blocs indicating more political power 

2. deference to legislative majorities

3. congress as primary equality guarantor

4. never discriminate against minorities

5. take race into account to help minority

6. more searching scrutiny if were anti-black

v. Facial race classifications:  

1. Laws that expressly impose a burden or disadvantage on people b/c of their race or nat'l origin(
a. Strauder v. West Virginia: Law limiting jury service to whites was unC b/c it singled out and disc against blacks and branded them inferior. 14th’s EP clause implicated here. Mere potential for disc impact is enough to violate EP.

b. Palmore v. Sidoti: USSC deemed unC a state court's denying a mother custody of a child b/c she had married a person of a diff race.  Race was the explicit "BUT FOR" cause. Palmore Principle says that ct cannot indirectly give effect to private biases through the law. Preservation of public peace is important aim but cannot be accomplished by laws that deny C rights.

c. Korematsu v. US: upheld constitutionality of the evacuation of Japanese Americans. Enormously overinclusive and underinclusive. 

i. Extreme emergency made govt obj compelling but means “necessary” was very suspect.

ii. Holding: it was not beyond war power of Congress and Exec to exclude Japanese from west coast during war era.

d. Carolene footnote: stricter review might be appropriate in such cases b/c prejudice against discrete and insular minorities may be a special condition which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities.

i. Prejudice directed at certain minorities may obstruct their ability to form coalitions

ii. blinds us to overlapping interests that in fact exist

2. Govt actions that burden both whites and minorities

a. Loving v Virginia: reject notion that mere equal application of statute concerning racial classif is enough to remove it from 14th's proscription of all invidious racial discriminations. EP means more than equal application.

b. Palmore:
3. Laws requiring separation of races 

a. History: During Reconstruction Era following Civil War, South was under military rule and Congress enacted civil rights laws. By 1880s, came to end and military rule came to end. In Civil Rights Cases, USSC declared Civil Rights Act of 1875 prohibiting discrimination by places of public accommodations was declared unC saying that 14th only applied to govt action, not private conduct. Many states also adopted discriminatory laws "Jim Crow Laws."

b. Plessy v. Ferguson (1896): USSC upheld laws that mandated that blacks and whites use "separate but equal facilities." 

i. Rationale: 14th amdt addressed civil/political equality, not social. If people assume that enforced separation stamps race w/ badge of inferiority, it's their problem (whites wouldn’t if situation were reversed). If 2 races are to meet upon terms of social equality, must be voluntary and result of natural affinities. Legislation is powerless to eradicate racial instincts. 

ii. Dissent: C is colorblind. Even if blacks are inferior, we can't draw arbitrary distinctions b/c our C doesn't recognized diff castes of people. Destinies of the 2 races are indissolubly linked together.

c. Separate but equal became the law of the land.

i. McCabe v. Atchison: upheld OK law requiring separation of the races on RRs, but ruled that if there was dining car for whites, should be one for blacks too.

d. Between 1938 –1954, USSC found that states denied equal protection by failing to provide educational opps for blacks that were available to whites.

e. After 1954, seg is clear violation of EP so issue is how to distinguish b/w de jure (intentional/unC) and de facto (unintentional) and remedies.

i. Missouri ex rel. Gaines v. Canada: unC for MO to refused to admit blacks into law sch but instead to pay blacks to attend out of state schs b/c distinction was based on color.

1. Equal protection is a personal right so it doesn’t matter if there aren't enough black students going to law sch to make it economically worthwhile to make him go out of state for sch.

ii. Sweatt v. Painter (1950): ordered white univ to admit black student and looked at objectively measurable factors, tangible facilities (size of library, reputation of faculty) to find that black law sch and Univ of TX law sch were patently unequal. Intangible benefits would be unequal.

iii. McLaurin v. OK State Regents: held that once blacks were admitted to previously all-white sch, univ couldn't force them to sit in segregated areas of the classrooms, libraries, cafeterias. Hindered ability to learn his his profession.

f. Brown v. Board of Educ: rejected separate but equal doctrine.
i. Framers’ intent and history of 14th are inconclusive. We must consider role of public educ in light of its full dev and its present place in American life thru nation.

ii. Seg deprives kids of equal educ opps b/c separate educ facilities are inherently unequal, badge of inferiority. Even if tangible factors were equal, intangible factors were.

iii. Criticisms: unjustified assertion of judicial power

1. why did ct decided desegregation was constitutionally required alternative to a judicially mandated regime of real equality that ct committed itself to (ct were duty bound to decide do novo whether equality b/w separate educ facilities actually existed)

iv. De jure (legally imposed segregation) and its vestiges must be eliminated “root and branch” but de facto segregation (eg from residential patterns) doesn’t violate C.

v. Legal impact of Brown: per curiam decisions started striking down seg in public parks, beaches, etc. (though one might argue seg in these contexts aren’t as crucial as educ) Case seen as a broader repudiation of Plessy and segregation, but didn’t overrule it.

vi. Brown II: directed fed dist cts to use general equitable principles to carry out deseg. Allowed for public interest in eliminating deseg gradually w/ all deliberate speed (not immediate)

g. Bolling v. Sharpe: held sch segregation in DC unC. Couldn't rely on EP clause b/c 14th only applies to states but reasoned that C prohibits States from maintaining racially segregated public schs so same C wouldn't impose a less duty on fed govt. Figured institutional safeguards on fed level made consti'l guarantee of equality unnecessary.

i. What justifies saying fed govt ought to be subjected to equal protection? Potential arguments: 

1. equal protection clause clarifies what DP law requires

2. consistent w/ original intent (at high level of generality)

vi. Facially neutral laws w/ discriminatory impact/administration

1. Issue is discriminatory/disproportionate/disparate impact/effect (do we invalidate or apply heightened scrutiny?)

2. When disc impact is proven, govt must show that law is neutral on its fact and serves proper govt end.

3. USSC has held that there must be proof of disc purpose in order for such laws to be treated as racial/nat'l origin classif.

a. Washington v. Davis: Police exam which failed more blacks than whites was upheld under RBR b/c disc purpose was not proven. Disc impact not enough. There was rational relation b/w test and communication skills that are important for the job. 
i. Allowing disc impact to suffice in proving racial classif may invalidate a whole range of laws that may be more burdensome to the avg black than to the more affluent white.

b. Mobile v. Bolden: at-large electoral scheme which reflects majority opinion led to election of only whites (b/c of racially polarized voting history) but no EP violation b/c there wasn’t suff evid of disc purpose (as needed for 14th & 15th SS). Failure to elect proportional numbers of minorities is not suff proof.
c. McCleskey v. Kemp (1987): Proof of disc impact in administration of death penalty was insuff to show an EP violation and thus can’t hold GA laws to SS. D would have to prove that Legislature enacted or maintained death penalty statute b/c of disc purpose, and furthermore, in his particular case. Failed to show “because of,” not “despite.”
i. Death penalty is irreversible so unlike other sentences in that have to consider “full range of mitigating factors”

d. Civil Rights statutes often allow violations to be proven based on disc impact w/o evidence of a disc purpose 

i. Title VII of 1964 Civil Rights Act: allows employment disc to be est by proof of disc impact

4. Should disc purpose be proved by showing disc impact? 

a. Arguments for saying no: 

i. EP clause is concerned w/ stopping disc acts by govt, not in bringing about equal results.

ii. Concern that countless laws might have some disc impact given the enormous inequalities b/w whites and minorities that continue to exist

iii. Laws that have impact of benefiting minorities that may have counterbalancing effect. 

b. Arguments for saying yes: 

i. Proving disc purpose is very difficult b/c motivations are rarely expressed and benign purpose can be articulated for most laws

ii. Evidentiary probs may caused laws w/ both disc purpose and effect to be upheld )esp since racism is often unconscious)

iii. EP should be concerned w/ results of govt actions and not just underlying motivations b/c minorities can be injured when govt is only indiff to suffering or merely blind to how prior official disc contributed to it and how current acts will perpetuate


5. Is disc purpose by itself suff to est a EP violation?

a. USSC seems to require both for facially neutral law to be regarded as creating a race or nat'l origin classif.

i. Is disc impact reqd? USSC never clearly said. In Palmer, needed disc impact b/c disc purpose was insuff

ii. Palmer v. Thompson (1971): closing down of segregated pool rather than integrating was EP violation b/c both b and w were equally affected. Disc purpose is not good b/c if law is struck down for that reason rather than b/c of facial content or effect, it would presumably be valid as soon as the leg repassed if for diff reasons. Plus it is difficult to prove legislative purpose. It would damage rep.

6. How is disc purpose proven?

a. Reqs proof that govt desired to disc, not enough to show that govt took action w/ knowledge that it would have disc conseqs. Also, disc purpose need not be sole purpose. Can show that propose was motivating factor in leg decision to enact law.

b. Arlington Hts (1977): involved challenge to a city's refusal to rezone a parcel of land to allow construction of low/mod income housing. Enough to show that disc purpose was motivating factor.

c. USSC identified several ways in which a disc purpose can be demonstrated.

i. Impact of law may be so clearly disc as to allow no other explanation than that it was adopted for impermissible purposes (sometimes clear pattern, unexplainable on grounds rather than race, emerges from effect of state action even when leg seems facially neutral). Only 2 cases where ct infers purpose from impact. Overwhelming disc impact

1. Yick Wo: city ordinance requiring that laundries be located in stone/brick building unless waiver be obtained was so obviously disc directed exclusively against particular class of person. Enough to warrant and req conclusion that whatever the intent, application was oppressive as to amount to denial of EP.

2. Gomillion: govt’s drawing of city’s boundaries showed a statistical pattern that could only be explained by purpose of excluding blacks from participation in election.

3.  Impact alone is not determinative unless you show pattern as stark as these 2 cases. 

ii. Thru history surrounding the govt's actions, particularly if it reveals a series of official actions taken for invidious purposes.


1. Guinn v. US: declared OK law that reqd literacy test for voting, but in effect exempted whites via 'Grandfather clause" was unC b/c obvious purpose and clear effect was to disenfranchise blacks.

2. Lane v. Wilson: OK law invalidated which said that those who voted in general election in 1914 were automatically eligible to vote but those who might be eligible and not registered could register only in 12 day period. Left no doubt as to disc purpose and doesn’t pass SS.

iii. Through legislative or administrative history of a law.

7. Burden shifting: If P produces evidence of disc purpose, the burden shifts to the govt to prove that it would have taken the same action w/o the disc motivation, that same decision would have resulted even had the impermissible purpose not been considered.

8. P only need show that disc purpose was “motivating” or “subst” factor in leg’s enactment decisions.  Was disc the “but for” cause of the act?

a. Texas v. Lesage: defended that he wouldn’t have gotten in even if admission was race blind.

b. Hunter v. Underwood: AL law permanently denied the right to vote to anyone convicted of crime of moral turpitude was held unC b/c race disc disenfranchised those convicted of misdemeanors. Attempt to disenf blacks was “but for” cause. Found no persuasive evid that law would've have been adopted w/o this motivation.

9. Thus, if law is racially neutral, challenger must show a disc purpose and disc effect. If such proof is provided, burden shifts to govt to demonstrate that it would've taken the same action regardless of race. If ct accepts the govt's justification and rejects the claim of disc purpose, only RBR is used, If ct is convinced that there is disc purpose, the law will be invalidated. SS application is unnecessary b/c persuading the ct that the purpose behind the law is disc forecloses the govt's ability to show a compelling purpose for it.

10. Application to disc use of peremptory challenges: 

a. Peremptory challenge: ability of atty to exclude prospective jurors w/o having to prove cause. These laws are facially neutral

b. Ct has held that race of gender based peremptory challenges deny EP whether exercised by prosecutor, criminal D, or civil litigant.

c. Batson: single invidiously disc govt act is not immunized by absence of such disc in the making of other comparable decisions. Burden-shifting scheme were D has burden to prove purposeful disc.

d. Disc use of P challenges by prosecutor denies EP.

e. Sets for 3 step process for determining whether there is impermissible disc in jury selection.

i. Criminal D must set forth a prima facie case of disc by the prosecutor 

ii. Then burden shifts to prosecutor to offer a race neutral explanation for peremptory challenges (clear and reas specific explanation of his legit reasons for challenge)

iii. Decide whether race neutral explanation is persuasive or whether the D has established purposeful disc.

f. Hernandez v. Lopez: 

i. Plurality: when Batson says prosecutor has to give race neutral explanation, has to give some basis other than race. Pros excluded people who might have difficulty accepting translation, or not.

ii. Concurrence: “neutral” means on basis other than race. Neutral expl may be related to race though.

iii. Dissent: prima facie case est intent, purpose to disc on basis of race. Disparate impact is evid of disc purpose. Disproportionate disqualification of Spanish speakers show proxy for disc practices. 

g. Hernandez v. Texas: held unC and violated P’s right to jury selected w/o regard to race, nat’l origin.

i. Texas’s argument for C: EP only concerned about disc b/w black and whites.

ii. P’s argument: violation of EP when class is singled out on racial basis. P’s burden is to show there is a “separate class” in area. Community attitudes: Community regards Mex as subject to treatment as separate class. They have never sat on jury.

l. Identifying racial classifications.

i. Rice v. Cayetano (2000): 

1. Facts: OHA controlled by bd of trustees, elected. Had to be Hawaiians and electors had to be Hawaiians in statutory sense. Rice wasn’t allowed to vote b/c he wasn’t “Hawaiian” and sued on EP and 15th amdt grounds.

2. Holding: violates 15th amdt

3. Majority: 15th protects persons, not particular races. Doesn’t matter that he’s white. Concerned about dignity of indiv as unique.

a. Ancestry is a proxy for race so classif is a racial one. It treats early Hawaiians as distinct people commanding own recognition and respect to the state, in enacting leg, indulges racial purpose.

b. Corruption of legal democratic order by generating prejudices and hostility.

4. Dissent: “trust relationship argument”

a. OHA has fiduciary responsibility for administering trust for native Hawaiians. Much like Indian tribes had become dependant sovereigns on US and US is in trust relationship to them (to take care of them), we are also in trust relationship after overthrow of Hawaiian kingdom.

b. OHA holds assets in trust for benefit of Hawaiians and electors are simply beneficiaries of this trust. Should be in their hands, as trust commonly provide that trustees shall be elected by beneficiaries. 

c. History of congressional efforts, such as “apology resolution” show that we help native w/ self-determination.

d. Rational basis review should apply to limitation of electors to Hawaiians.

e. Cited Mancari: hiring preferences went to people identified by “blood quantum” so tribal structure was irrelevant. Was only subject to RBR. Here, we’ re not saying you need blood quantum. 

f. OHA elections are instruments for implementing fed govt trust relation w/ once sovereign indigenous people.

g. This is a “political classif.”

5. Majority criticisms:

a. There isn’t a good fit b/w who votes for OHA and who benefits. Race cannot determine who is more qualified to vote on certain matters. 

b. 14th amdt only violated by race. Not things w/ close relation to race. 

c. Hawaiian is not analogous to tribe membership.

m. Racial classifications benefiting minorities (first few cases were inconclusive)

i. Bakke, Fullilove said intermediate scrutiny was the test. Not until Croson that SS emerged as test for evaluating state and local affirmative action programs.

ii. Bakke: 

1. Brennan 4: would have upheld and utilized an intermediate scrutiny test.

a. Rationale: recognized risk that racial classif est for benign purposes might be misused. Purpose of remedying prior disc was legit and suff important to satisfy end, and use of race was reas in light of program’s objectives.

2. Stevens 4: thought program violated Title VI of Civil Rights Act so don’t’ need to reach C.

3. Powell: argued that all racial classif, benign or evil, were all suspect and should be subject to SS. Legit interest didn’t justify Davis program b/c there was no prior judicial, legislative findings of prior disc. Diveristy is permissible purpose but program w/ rigid separate race tracks was not narrowly tailored. Need to compare applicants individually.

a. Rationale: he would have permitted an admissions program under which race was a “plus.”

iii. Current law on preferential admission: SS reqd and compelling objectives are either remedying past disc or achieving diversity.

iv. Fullilove: ct upheld statute which provided federal financial aid to state/local govt to build public facilities and mandated 10% of funds be set aside for minority business enterprises. 

1. Plurality: (6-3) C. Emphasized narrowness of holding. Rejected that Congress must act in color-blind fashion in remedial context but called for close examination. Reached outer limits of congressional auth but in light of limited duration of program, fact that no non-minority contractor was injured by the program, and fact that waiver provision permitted deviation from 10% in certain cases, diffuse burden, upheld program as subst related to achievement of remedial purpose.

a. C b/c it passes intermed scrutiny and statute is subst related to remedying.

v. Pre-Croson: Ct remained divided on issue and disagreed concerning appropriate std of review. Ct seemed to steer middle course.

1. Made plan that voluntary use by govt employers of race-conscious “goals’ or “timetables” designed to remedy was not per se unC. Also, court-ordered AA plans were not per se unC.

2. Ct recognized that racial remedies must be carefully scrutinized and that it was unlikely to approve loosely drafted race conscious measures not closely tied to remediation of prior violations.

vi. Arguments for SS:

1. all racial classif, whether invidious or benign, should be subjected to SS. C reqs that govt treat each person as an indiv w/o regard to his/her race. Ss ensures this occurs.

2. Racial classif stigmatize and breed racial hostility

vii. Arguments against SS::

1. long history of racism and disc, no similar history of persecution of whites.

2. achieving social equality reqs AA at this point in history b/c of continuing disparities b/w blacks and whites. 

3. Would impede remedial efforts b/c relatively little has survived SS review.

4. Major diff b/w majority disc against a minority and major discriminating against itself.

viii. Goals of AA

1. Remedying past disc

a. Identified victim and perpetrator: Person or entity who is proven to have violated the law can be reqd to provide a benefit to an indiv who personally suffered past disc 

i. If not limited to identified, may be overbroad.

ii. Identification of actual victims of disc makes remedial measures for racial class unneeded b/c if you know who, then just make those specific people better off.

b. Can be used to req that proven violator of law provide a remedy to a class of persons who were the subject of disc, even though the benefits are not limited to the indiv that were proven victims of disc 

c. Req that those in field or industry where there is proven disc provide a remedy, even if it is not demonstrated that the particular entity violated the law and even though the recipient need not be show not have personally suffered disc.

i. Croson: 1st case where we get majority opinion on std to use. Amorphous claim that there has been past disc in a particular industry cannot justify use of unyielding racial quota. There was no direct evid of disc by anyone in Richmond industry. SS applies to state/local FRCS, even AA.

1. Rationale: no way to tell which racial classif are truly benign (smokes illegit use of race), stigmatic harm, and won’t achieve goal of becoming truly race neutral otherwise.
2. Unliked state/subdivisions, Congress has specific C’l mandate to enforce 14th
3. to allow states to use racial classif for benign purpose would give them full power of Congress under 14.5—the object of 14th was to limit state’s use of race as criterion for legislative action.
4. Under EP clause, state/subdiv may eradicate effects of private disc w/n jx but only if disc is identified w/ particularity reqd under 14th
5. P’s statistical evid was insuff to show disc.
6. Also, P’s plan covered wide range of people who weren’t disc against.
7. Solution to past disc that consists of aggravating present disc is no solution.
8. Auth to eradicate disc must be exercised under constraint of 14.1, city can use spending power to remedy private disc.
9. Must be trying to remedy a past official disc in that particular industry. Inequality of economic opp does not equal racial disc.
10. Quotas usually fail muster b/c probably are less restrictive ways to do it.
ii. Metro Broadcastng v. FCC (1990): fed minority ownership policies giving minorities a “plus” when applying for new licenses was held C. When fed govt uses remedial race classif, subject to intermed. States are subject to SS.

iii. Adarand: federalizes Croson. Federal affirmative actions efforts are to be treated the same as those by state/local govts so SS applies to all FRCs (overruling FCC).

1. The 5th guaranteeds against arbitrary treatment by fed govt but not equal treatment.

2. Ct’s cases thru Croson have est 3 general propositions wrt govt racial classif which are derived from basic principle that 14th and 5th protect persons, not groups.

a. Skepticism: any preference based on racial classif must receive most searching examination

b. Consistency: when govt treats any person, not matter what race of person is, can’t apply diff lower std to remedial than we do to other classif.

c. Congruence: EP analysis of DP clause of 5th is the same as that of 14th.

d. Used to remedy general societal disc (legacy of racism) 

i. No accepted as suff.  Must show prior disc by the govt unit involved

ii. Wygant: Ct insist on “some showing” of prior disc by govt unit involved, suff evid of prior disc to justify remedial hiring practices. [disc in teacher hiring, laying of whites w/ more seniority]

iii. Croson: amorphous claim that there has been disc in a particular industry cannot justify use of unyielding racial quota. Thus definitely can’t excuse it for broader history of disc in society in general.

e. THUS, clear that AA will be allowed if it is directed at entities that are proven to have engaged in illegal disc and if it is limited to providing a remedy to those who are proven victims of that disc. It also is clear that AA will not be allowed if it is based on desire to remedy long history of racism in history

2. Enhancing diversity


a. Education is enhanced when there is diversity. Diversity interest is compelling in context of admission program (can’t be abstract, must have context)

i. Bakke: ideally diversity would occur thru race-blind admissions and hiring policies but b/c of legacy of racism, AA is used to enhance.

ii. Hopwood v. U of Tex: (1996): USSC denied cert (not judgment on merits) Said diversity was not compelling goal.

iii. Grutter v. Bollinger: U Mich’s law sch’s admissions program. Was not compelling interest so couldn’t satisfy SS. Program was not narrowly tailored to justify interest of diversity.

1. Must be 100% correlation b/w racial quota and diversity to be narrowly tailored. 

3. Providing role models: 

a. Wygant: rejected this justification b/c role model theory allows Board to engage in disc hiring and layoff practices long past the point reqd by legit remedial purposes. Also doesn't necessarily bear a relationship to the harm caused by the past disc hiring practices. Could be used to escape the obligation to remedy such practices by justifying the small percentage of black teachers by reference to the small number of black students.

4. Enhancing services provided to minority communities

a. Legacy of disc is that minority communities generally have less access to professional services than white areas. 

b. Justification not accepted by USSC b/c there is not proof that training more black docs would mean that there would be more docs practicing in minorities communities.

i. There might be more direct ways of serving this goal such as providing incentives for docs to work in areas that are underserved.

ix. Techniques of affirmative action suff to meet the level of scrutiny:

1. numerical set-asides:

a. Rigid quota probably struck down in favor of more flexible goals.

b. Croson: Ct emphasized that set-aside was not narrowly tailored b/c it also benefited a lot of minorities who may have never suffered disc in the construction industry in Richmond. There also has not been any consideration of use of race-neutral means to increase minorities business participation in city contracting.

2. using race as one factor in decisions to help minorities

a. race or ethnic background may be deemed a plus in a particular applicant's file as way to enhance diversity.

3. deviations from seniority systems

4. drawing election districts to increased minority representation

a. Shaw v. Reno

i. Ruled that use of race in drawing election districts must meet SS to be permissible. 

ii. Threatened EP values b/c reinforces racial stereotypes to assume that all blacks think and vote alike and tells representatives that they represent races, not whole constituencies.

iii. Race of P doesn’t matter. Can state a claim w/o reference to your race.

1. Dissent: AA in voting is diff from AA in areas such as employment or education. In latter areas, racial classif benefiting minorities arguably disadvantage a white indiv who is not hired or admitted b/c of the affirmative action program. In voting, every person still gets to vote, and every vote is counted equally.

iv. 2 ways to demonstrate that race was used in drawing election districts and thus SS is to be applied (appearances matter)

1. If district has a bizarre shape that makes it clear that race was the basis for drawing the lines

2. if use of race in districting cannot be inferred from the shape of the district, SS is justified if proven that race was predominant factor in drawing the lines

v. Bears uncomfortable resemblance to political apartheid when reapportionment plan includes groups w/ nothing in common other than race.

vi. Didn’t rely on 15th b/c no one was getting disenfranchised. Could still vote. It was just a question of which district you’ll be in.

b. US v. Hayes (1995): to challenge redistricting which created maj-min districts that are irregular on EP grounds, P’s have to show individualized harm. If you live in racially gerrymandered dist, you have been denied equal treatment b/c of legislature’s reliance on racial criteria. Thus may suffer representational harms (as in Shaw).

c. Miller v. Johnson (1995): GA’s redistricting of maj-min/irregular was unC on EP grounds b/c it didn’t pass muster SS which is used if race was the “predominant” factor in drawing district lines. But bizarre shape is not reqmt for violation.

i. Critics were uncomfortable w/ this language b/c the dist Shaw was considering was the most integrated in the country and it was clear they were not creating a separate “white” and “black” district)

ii. Govt must treat citizens as indivs, not as components of a racial class.

d. Shaw v. Hunt: struck down district saying didn’t satisfy SS.

15. GENDER BASED CLASSIFICATION

a. Early cases (until 1970s):

i. Ct only applied minimal scrutiny as these cases were decided against backdrop of Slaughterhouse which gave narrow reading to 14th’s DP and EP clauses. These cases did not address equal protection.

ii. Bradwell v. Illinois (1873): State’s refusal to license a woman to practice law was upheld b/c right to practice law was not P/I of nat’l citizenship (14th) and she wasn’t being prejudiced as out of stater (Art IV).  Woman’s role is as wife and mother.

iii. Minor v. Happersett (1875): ct acknowledged that women were “persons” and “citizens” w/n 14th meaning but held that right to vote was not privilege of US citizenship.

iv. Muller v. Oregon (1908): upheld statute prohibiting employment of women for more than 10 hours/day. Said “inherent diff b/w 2 sexes” justified limitations on woman’s right to contract.

b. Some early cases upheld facial gender classif under EP clause.

i. Gosaert v. Cleary (1948): MI statute prohibiting woman from working as bartender unless wife/daughter of owner did not violate EP clause. C doesn’t require legislatures to reflect shifting social stds. Subjected to RBR and passed.

ii. Hoyt v. Florida (1961):  upheld as rational a jury selection system excluding women who didn’t affirmatively indicate a desire to serve. Using RBR, state, acting in pursuit of general welfare, may conclude that woman should be relieved of civic duty unless she herself determines that service is consistent w/ her own special responsibilities.

c. Road to intermediate scrutiny

i. Reed v. Reed (1971): first USSC decision to invalidate gender classification under EP clause. Stat establishing hierarchy of persons entitled to administer the estate of decedent who died intestate, giving preference to males, was unC on EP grounds b/c administrative convenience objective didn’t bear rati’l relationship to means of gender classif. More active than tradit’l RBR. 

ii. Frontiero v. Richardson (1973): Fed law which allowed men but not women to automatically claim spouse as dependent for more benefits violated EP of 5th b/c fails SS. Stats which draw line b/c sex for administrative convenience sake commands dissimilar treatment for the similarly situated so is arbitrary. Also, sex is immutable characteristic, women faced history of disc, and sex bears no relation to ability to perform.

1. Ct acted prematurely b/c equal rights amdt was pending in Congress, which would have resolved the issue if passed. Said ct interfered w/ tradit’l democratic processes.

d. Reed inaugurated period of intense judicial interest in gender classif and Ct began to utilize variety of techniques to invalidate laws of gender class

i. Stanley v. Illinois (1972): struck down IL statute that made children of unwed fathers automatically wards of the state on death of moms while unwed mothers could be deprived only upon showing of unfitness.

1. Ct held this scheme deprived father of DP of law by erecting a “conclusive presumption” of unfitness

ii. Cleveland Bd of Ed v. LaFleur (1974): invalidated regulations requiring sch teacher to take maternity leave early on. Ct held that DP clause didn’t permit “conclusive presumption” that such women were medically unfit to teach.

iii. Taylor v. Louisiana(1975): held that exclusion of women from jury service deprived D of 6th amdt right to fair/impartial jury. 

iv. Weinberger v. Wiesenfeld (1975): used EP analysis to strike down section of Social Security act entitling widowed mother to benefits based on earnings of deceased spouse, and not widowed fathers.

1. Characterized Frontiero as standing for proposition that gender classif based on “archaic and overbroad generalizations” were unC. 

v. Stanton v. Stanton (1975): ct held that statute requiring parents to support males till 21 and females till 18 violated EP clause b/c adhering to old notions of males needing good educ while females get married early no longer supplied rational connection b/w statute and objective.

vi. Kahn v. Shevin (1974):  upheld statute providing prop tax exemption for widows but not widowers. Held that distinction was justified by greater financial difficulties of lone women b/c of inhospitable work force.

vii. Geduldig v. Aiello: rejected attack on CA’s disability insurance program that excluded pregnancy related disabilities from coverage by using RBR and one- step-at-a-time doctrine.

1. Rationale: Does not exclude anyone from benefit eligibility based on gender. Merely removes pregnancy from list of compensable disabilities.

2. There was evidence that distinction based on pregnancy was pretext for disc against women.

viii. Schlesinger v. Ballard (1975): sustained fed statute granting women in navy longer period in which to achieve mandatory promotion than men b/c men and women in navy are not similarly situated wrt opps for professional services.

ix. Craig v. Boren: [declares intermed scrutiny for gender classif]

1. Stat fails under SS (Reed). Relationship b/w gender classif and traffic accidents is tenuous since law is easily circumvented, and correlation of 2% between maleness and drinking/driving was also tenuous fit. Thus it violates EP.

2. Stevens concur: classif is not totally irrational b/c there is evid that there are more males than females in this age bracket who drive and also more who drink. But this justification is unacceptable b/c statute minimally copes w/ prob of traffic safety. Only has minimal affect on access to a not very intoxicating beverage and doesn’t’ prohibit its consumption.

3. Rehn dissent: Concl the men challenging gender based statute which treats them less favorably may invoke a more stringent std of judicial review is objectionable b/c men have not suffered type of prior disc that support such a std.

a. Also, ct’s enunciation of intermediate scrutiny std has no basis anywhere. There is no history of past discrimination. How are we to determined what objectives are “important?” Whether law is “subst related? Just creates confusion.

b. Correct std is RBR. State passes this test.

x. Personnel Admin v. Feeney (1977):  MA law which said all veterans who qualified for state civil service positions had to be considered for appointment ahead of any qualifying nonveterans operated at advantage of males. Stat was upheld though against EP attack b/c purpose was not to exclude women. Disc intent must be more than intent as volition or awareness of conseqs. Implies that stat was enacted “because of” and not merely “in spite of” adverse effects on other group. No indication of this intent. Disc intent needed.
1. Neutral law may have disparate impact on group but 14th guarantees equal laws, not equal results. 
a. Is classif really neutral? 
b. If so, does adverse effect reflect invidious disc?
i. If so, purposeful disc invalidates law.
c. Stat is neutral facially b/c distinction is b/w veteran and nonveteran. (pretext?)
xi. Look to Arlington Heights for guidance on how to prove purposeful gender disc. MUST show disc purpose as well as effect.
e. Even if framers of EP clause didn’t intend to ban gender discrimination specifically, can we analogize to racial classif so to make it require a special burden of justification?

i. Arguments for this analogization

1. Based on trait that is immutable and highly visible, lending itself to system of thought based by stereotype

2. Pervasive nature of sexual stereotypes and historical subjugation of women

3. Exclusion from political process (critics say women aren’t insular and aren’t a minority)

ii. Limits to analogy:

1. Segregation as in men and women bathrooms is diff in that it doesn’t imply inferiority

a. USSC held rejection of Hogan from nursing sch was violation of EP clause. Denying males would impose burden that isn’t imposed on females and was unC b/c it perpetuates stereotype that nursing is a woman’s job (self-fulfilling prophesy)

f. In cases since Craig, Ct has attempted to assimilate analysis of gender discrimination into basic EP methodology. With heightened scrutiny, it looks to see whether law or policy treats men/women differently. IF so, asks whether diff corresponds to relevant diff b/w the genders. 

i. Michael M. v Sonoma Cty Superior Ct

1. Stat which made men alone criminally liable for act of sex w/ minor female was declared C b/c state’s purpose to prevent illegit teenage pregnancies was important govt objective and punishing man alone was “subst related” to that end. EP doesn’t req that stat necessarily apply equally to all persons. Only women bear profound burden of conseqs of sex so risk of pregnancy is subst deterrence to young females. Thus, the stat equalizes deterrents on both sexes.

2. Legis may make broad generalizations, but may realistically reflect fact that sexes are not similarly situated in certain circs.

3. here, stat is suff related to objectives.

4. Dissent:

a. CA has burden of proving that there are fewer teenage pregnancies under its gender-based statute rape law than there would be if the law were gender-neutral. To meet this burden, state must show that b/c its statute rape law punishes only males and not females, it more effectively deters minor females from having sex.

b. It arguable has the effect on twice as many potential violators.

c. Fact that class of persons is esp vulnerable to a risk that a statute is designed to avoid is a reason for making the statute applicable to that class.

d. Only acceptable justification for general rule require disparate treatment of 2 participants in joint act must be leg judgment that one is guiltier than the others.

ii. Roystker v. Goldberg (1981): Congress permitted to req that only men register for the draft since purpose of registration was to facilitate eventual drafting of combat troops, and since only men were eligible for combat, the male-only scheme was “closely related “ to the purpose in authorizing registration.

1. Men and women are not similarly situated wrt combat so classif doesn't violate C.

iii. US v. Virginia (1996)

1. 2 ultimate issues:

a. Does VA’s exclusion of women from educ opps provided by VMI deny capable women the equal protection of laws guaranteed by 14th amdt?

i. Ct answered yes. Gender based classif must not rely on ovrebroad generalizations about different talents, capacities or preferences of men and women. Cannot be used to create/perpetuate inferiority of women.

ii. There were some women for whom VMI’s program was suitable and attractive and VMI couldn’t deprive these unusual women of opp to attend.

b. If VMI’s unique situation as VA’s sole single-sex public institution of higher educ offends the C’s EP principle, what is the remedial reqmt?

i. Women only program at VWIL wasn’t adequate remedy. To remedy EP violation, solution would have to place victims in position they would’ve occupied in absence of disc to eliminate disc effects of past.

2. Std of review: parties who seek to defend gender-based govt action must demonstrate an “exceedingly persuasive justification” for that action. Burden rests on State to show that challenged classif serves “important govt objectives” and that disc means employed are “substantially relate to the achievement of those objectives.” And the justification must be actual, not hypothesized. And must not rely on the overbroad generalizations of differences in sexes.

3. Holding: VA has not shown “exceedingly persuasive justification” and thus violated the 14th EP clause.

4. VA’s asserted justifications:

a. Single-sex education provides important educational benefits and the option of single-sex contributes to diversity in educ approaches.

b. The unique VMI method of character development and leadership training, the adversative approach, would have to modified to admit women.

i. Women have had successful entry into federal military academies and their participation in military force indicate the VA’s fears are not solidly grounded.

ii. Would be bowing to traditional stereotypes and self-fulfilling prophesies…fixed notions.

5. Rationale:

a. VA had to show that its remedial proposal “directly addressed and related to” the violation of EP but VWIL is substandard to VMI in intangibles.

b. Rationale of majority focused on striking down gender classif that were based on faulty generalizations or stereotypes about women.

6. Concurring: Justification doesn’t serve important govt objective. State doesn’t have subst interest in adversative methodology unless it is pedagogically beneficial. State hasn’t shown that adversative method is more likely to produce character traits than another.

7. Scalia dissent: 


a. Majority rejects finding that there exist gender-based developmental differences supporting restriction of adversative method to only a men’s institution.

b. Drastically revises std of review for sex-based classif.

c. Disregards long tradition of men’s military colleges supported by state and fed govt.

d. Std of reviews are used to protect EP, not prescribe on our own authority progressively higher degrees. 

e. Practice not expressly prohibited by BoR and bears endorsement of long tradition of unchallenged use, we have no proper basis for striking it down.

f. The new test that majority came up w/ is like SS. But intermed should be used. VA does have an important state interest in providing effective college educ for its citizens and single-sex instruction is an approach subst related to that interest.

g. This ensures that single-sex public education is functionally dead.

8. NEW STD: “exceedingly persuasive justification” std is tougher than mid-level review but Ct won’t apply SS to gender classif. Ct will now insist that objective being advanced by one that actually motivated the govt (SS).

g. Benign Gender Classifications

i. If Ct finds that gender-conscious stat represents attempt to remedy past disc against women, both prongs of intermed-level test will be satisfied. Aim of remedying sex disc is “important” govt objective.

1. Califano v. Webster: SS provision by which female worker’s avg monthly wage could exclude 3 or more lower-earning yrs than a male worker's was upheld under SS b/c ct found it to be strictly remedial (redress disparate treatment of women) and not role typing, which is important govt objective. Moreover, scheme is subst related to objective b/c increasing benefits alleviates lower earnings due to disc.

a. Line b/w remedying past disc and merely viewing women stereotypically is blurry.

2. Remedy must be specific: improvement must come in a particular, narrowly-defined sphere in which women have been previously disadvantaged

a. MUW v. Hogan: women-only policy struck down under intermed scrutiny of Craig. Members of sex benefited by educational affirmative action must have actually suffered disadvantage relating to that classif to be justified but here, women were not disadvantaged in the field of nursing.
3. Califano v. Goldfarb (1977): Under Fed Act, survivor’s benefits base on earnings of deceased husband covered by Act are payable to his widow. Benefits based on earnings of deceased wife were payable only if he was receiving ½ his support from wife. Violates 5th DP b/c differential treatment resulted not from congressional intention to remedy greater need of widows but rather from intention to aid the dependent spouses of deceased wage earners, couple w/ presumption that wives are usually dependent. Such assumptions were insuff to justify disc
16. Sexual Orientation Discrimination

a. Watkins v. US Army (1988)

i. Holding: regulations facially disc against homosexuals on basis of their sexual orientation

ii. P’s arguments: army’s regulations constitute invidious disc based on sexual orientation violating EP of 5th’s DP clause.

iii. D’s arguments: would be “incongruous” to hold that its regulations deprive gays of EP when Hardwick holds that there is no C’ly protected privacy right to engage in homosexual sodomy

1. Ct disagrees b/c nothing in Hardwick suggests that state may penalize gays for their sexual orientation and nothing actually holds that state may make invidious distinctions when regulating sexual conduct. Unlike Army’s regulations, GA’s sodomy statute was neutral on its face (made oral and anal sex a criminal offense for both homo and heterosexuals) At least it regulated it evenhandedly.

iv. Rationale:

1. EP doctrine reqs that majority apply its substantive value choices evenhandedly to advance political legitimacy of majority rule by safeguarding minorities from majoritarian oppression.

2. USSC has several factors that guides its suspect class inquiry:

a. Whether group at issue has suffered history of purposeful disc

b. Whether disc embodies a gross unfairness that is suff inconsistent w/ ideals of EP to term it invidious.

i. Whether disadvantaged class is defined by trait that “frequently bears no relation to ability to perform or contribute to society.”

1. Ct said Sexual orientation has no relevance to person’s ability to perform/contribute to society.

2. Thus, probably based on stereotypes.

ii. Whether trait defining class is immutable.

1. Ct said sexual orientation is immutable b/c immutability may describe those traits which are so central to a person’s identity that it would be abhorrent for govt to penalize person for refusing to change them.

iii. Whether group burdened by official disc lacks political power necessary to obtain redress from political branches of govt.

1. St said animus towards homoS may render participation ineffective, and pressures to conceal would affect the way they vote (or don’t)

3. Upon evaluation of these factors, USSC declares gays a suspect class and thus need to subject regulations to SS. Decides that Army’s justifications for disc are not compelling, and even if they were, that regulations are poorly tailored to advance that interest.

b. Steffans v. Perry (1994); applies RBR in deciding whether govt could draw connection b/w statement that one is gay and conduct.

i. If govt can make homoS conduct criminal, group defined by such conduct cannot be “suspect class” so RBR applies.
ii. HomoS is NOT just status b/c is relevant to homoS conduct which is C permissible grounds for discharge.
c. Ct has been willing to strike down legislation that is motivated by “animus” against a politically-unpopular group even though only “mere rationality” review is used. Ct usually uses one of 2 rationales:

i. That desire to harm unpopular group cannot be “legit govt objective.”

ii. That to extent some apparently legit state objective is cited by stat’s defenders, the means drawn are so poorly linked to achievement of that objective that not even “rational relation” b/w means and ends is present.

d. Romer v. Evans (1996):

i. Facts: Amdt 2 provided that neither state nor any subdivision shall enact, adopt, enforce any stat/regulation/policy whereby gays/lesbians/bisexual orientation, conduct, or practices shall constitute or otherwise be basis of or entitle any person or class of persons to have or claim any…protected status or claim of disc.

1. Prevented both state legis and any city from passing stats that would protect homoS from disc. Existing regs would be wiped out. Gays could obtain protection against disc on basis of sexual orientation only by re-amending state C.

ii. Holding: used “mere rationality” review to strike down as unC (RBR)

iii. Rationale: 


1. CO defended amdt by saying it merely put gays in same position as all other persons and merely denies them special rights. But Kennedy maj found that amdt singled gays out for worse treatment than other groups. W/draws from only gays the specific legal protection from injuries caused by disc, forbidding them the safeguards that others enjoyed w/o constraint.

2. By identifying persons by single trait and denying them equal protection across the board was unprecedented in our jxprudence and not w/n C’l tradition. Furthermore, animus is illegit.

3. CO argued that Amdt 2 was rationally related to protection of other’s freedom of association, but Kennedy found the means-end fit to be fatally loose—breadth of amdt was too far removed from justifications.

4. There’s a fund right to eq
ual and full political participation and if homosexuals aren’t counted, it is a violation.

5. invokes Plessy dissent when saying that we can’t tolerate classes of citizens, and though overbreadth and underbreadth can exist in the same law, if it is so extremely overbroad, it can raise inference that they’re baesd on animus.

iv. Dissent:

1. Gays weren’t singled out. Amdt only said that gays may not obtain preferential treatment w/o amending the state C. Ridiculous to consider forcing gays to resort to state-constitutional-amdt level when others don’t have to as violation of EP.

2. Majority’s reasoning was inconsistent w/ Bowers. If it is C’ly permissible for State to make homosexual conduct criminal, surely its same for State to enact other laws merely disfavoring homosexual conduct.

3. Homosexuals are not politically unpopular. They enjoy enormous influence.

v. Significance: Romer may be first step in applying heightened EP review to govt actions that disfavor gays.

vi. The relevance of Bowers: Bowers may preclude heightened review of sex orientation disc b/c the USSC went out of its way to disc. The stat just referred to oral sex act but the opinion only addressed homosexual sodomy. Also, White was worried that cts were going crazy creating fund rights.

vii. So how do we get heightened scrutiny for sex orientation disc? Look at sex orientation disc as sex discrimination. Like in Loving, a man gets kicked out of service for wanting to go out w/ a man but a women wouldn’t get kicked out for wanting to go out with a man.


e. Alienage: suspect if state laws disc. Defer to fed laws b/c they have plenary power.

17. Protecting Fundamental Rights and Interests under Equal Protection [not WHO is being disc but WHAT disc is]

a. Education

i. San Antonio v. Rodriguez (1973): 

1. Facts: P claimed that TX’s system of financing public education violated EP b/c it relied principally on local prop taxes. Districts w/ high prop tax based per pupil consistently spent more on educ than those w/ low base were able to do.

2. P’s 2 main arguments:

a. Residents of prop-base-poor districts formed “suspect class” since poorer families tended to live in districts w/ smaller prop tax bases. Violated EP as wealth disc.

b. Educ was fund right where inequalities in distribution of which must be strictly scrutinized. Denied right to educ was fund.

3. Holding rationale:

a. Rejected “suspect class” theory b/c maj simply disagreed that poorest families lived in districts w/ smallest tax bases. Residents had none of the tradit’l indicia of suspectness.

i. Class was large, diverse, amorphous and unified only by common factor of residence in districts w/ less taxable wealth.

ii. Members had not been subjected to history of “purposeful unequal treatment” or relegated to position of political powerlessness so as to req “extraordinary protection from majoritarian political process.

b. Importance of service performed by state (educ) doesn’t determine whether it is “fund” for EP purposes.

i. Test is whether right is “explicitly or implicitly guaranteed by the C”, not “relative societal significance.”

ii. C doesn’t explicate guarantee education as fund right. Though Ps argue that it was implicitly guaranteed b/c educ was essential to effective exercise of 1st amdt rights, absolute quality in educ was not guaranteed, even implicitly.

iii. Absolute deprivation of educ might be found an impairment on fund rights, but here, no indication that TX system fails to provide each child w/ opp to acquire basic 

minimal skills. No basis for interference when only relative diff in spending levels are involved.

iv. How do you distinguish educ from interest in food and shelter, necessary for effective participation in political process?

v. institutional competency: state sov and 10th amdt say states have more fiscal expertise and familiarity w/ local problems than fed cts.

vi. To impose SS on tax scheme would put under fire all local fiscal tax schemes.

c. Since neither suspect class or fund right was at issue, maj held that “mere rationality” review applied. TX system passed this test b/c scheme had been enacted for purpose of giving each local dist a large measure of control over educ given to its residents, a legit goal.

d. Marshall: advocated a sliding scale approach, spectrum of stds. Not rigid tiers of scrutiny approach. Said degree of scrutiny should depend on C’l and societal interests at stake and recognized invidiousness of classif.

i. Nexus theory: close tie b/w educ and other textualized rights. Determines review.

e. Dissent and majority disagreed over how scrutiny is conducted and battled over right to vote arguments. There is right to vote implicitly, but not right to educ. Tiers of scrutiny also reflects institutional concerns.

ii. Plyler v. Doe: Level of scrutiny must be rational. But seems to be quasi-heightened b/c “in order to be rational, has to further subst goal of state.” This is an example of doctrinal muddiness. Ct admits it is not merely RBR b/c argues that Ds must make some sort of showing. 14th applies to illegal aliens.

1. Education is not a right but it has fund role in maintaining fabric of society so declared the law unC. Recognized harm done to children if deprived of education.

iii. If Fed govt imposes alienage classif, subject to RBR b/c Congress have plenary power over immigration. If state distinguishes on that basis, is subject to SS. 

iv. Legitimacy: intermediate scrutiny

b. Voting Rights

i. Ct has held that state may exercise subst control over the right to vote. C doesn’t place any explicit limits on this power.

ii. Ct has treated right to vote as fund b/c voting is integrally related to 1st amdt rights and other civil rights and liberties which depend on public officials’ accountability to electorate. Essential to democratic society and preservative of all rights.

iii. Once there is election, any laws that limit/deny ability of citizens to vote must meet SS.

1. Any inequality in way which state allocates right to vote will be subject to SS. 

2. Basic issue is not whether one has right to vote generally, but once elections are decided upon, there must be equality in distribution of right.

iv. Harper v. VA Bd of Elections (1966): 

1. Holding: ct struck down annual poll tax of only $1.50 as prereq for voting was unC.

2. Rationale: Right to vote was fund b/c it was preservative of all rights.

a. Applied SS and failed tax b/c means-end link did not have requisite tightness b/c “wealth, like race creed, etc” is not germane to one’s ability to participate intelligently in electoral process.

b. didn’t hold there was affirmative right to get to vote in any particular decision-making process. Theory was that once leg had chosen to hold an election for certain offices, then leg decisions about access to participation in that election, the qualif as to who could participate under what conditions had to meet SS.

c. Violation of EPC when state makes wealth of voter an electoral std. Voter qualification has no relation to wealth.

v. Malapportionment: voting dilution. Voters in more populous districts have proportionately less influence in political process than in small districts. This is unC in state.
vi. Reynold v. Sims (1964);
 one person, one vote.

1. Facts: challenged to apportionment of AL state legis struck down under EP theory which reqd that seats in both houses of bicameral state legis must be apportioned on population basis…individual’s right to vote for state leg is unC’ly impaired when its weight is in subst fashion diluted when compared w/ votes of citizens in other parts of the state.

2. Rationale:

a. EP generally reqs the uniform treatment of persons standing in same relation to govt action questioned. No apparent reason for making one person’s votes count more than another’s in election. Some deviations from equal-population rule would be permissible if they were directed toward carrying out of “rational” state policy.”

b. even after access to ballot box is nearly universal, the EP clause can impose limits on the ways in which those votes are aggregated to produce the actual electoral outcome.

c. Structure of US Senate as unique so that it was C’ly reqd that representation be based on political units, but was unC to dilute weight of citizen’s vote. 

d. Does not req that there be a vote for any particular public office or representative body but it does hold that once a body is elective, the franchise must be extended on equal terms that avoids diluting the voting power of indiv voters on the basis of C’ly irrelevant factors such as where they happen to reside w/n the jx that is choosing the officeholders.

e. Recognized legitimacy of taking local boundaries into account when dividing—if you’re trying not to divide cities, counties, political boundaries.

f. Need to make showing of 10% disparity b/4 state has to account for it

g. Harlan dissent: og intent of 14th doesn’t make it applicable to elections. No C’l basis.

h. Stewart: rat’l basis that won’t result in grossly unfair districts.

18. Bush v. Gore (2000)

a. Electoral college: Art II says states appoint electors, who vote for VP and P and Congress counts the votes. If there isn’t a clear winner, 12th throws elections into the house. FL’s election laws were ambiguous.

b. Facts: 12/8/00, FSC (FL Sup Ct) ordered that Circuit Ct of Leon Cty hand tabulate 9000 ballots in Miami-Dade Cty. Further held that relief would req manual recounts in all FL counties where “undervotes” had not been subject to manual tabulation to begin at once. Bush filed emergency application for stay of this mandate, USSC granted cert.

c. Under Art II Sec 1, state legis’s power to select manner for appointing electors is plenary (may even choose them itself).  Once granting right to vote to its citizens for elector, on equal terms, State may not arbitrarily value one person’s vote over another (Harper). EP is violated even when right to vote is denied by dilution rather than prevention altogether (Reynolds).

d. PBC Canvas Bd v. Harris: the Shall and May conflict (shall/may disregard some recounts after deadline) ensued. Harris decided she would and Bush sued. FRC resolved the statutory languaged by saying that recounts will extend under some circs but secretary’s discretion is very narrow (so if recounts wouldn’t be counted if deadline not extended, then count them). The USSC wasn’t sure of precise basis for FSC’s holding here so remanded, limiting discretion of Harris.

e. Gore v. Harris: USSC granted cert and stay order. Manual recount of Miami-dade was necessary b/c of vote tabulation error doe to machines not registering votes correctly. Have to recount all undervote counties in state and will of people is paramount.

f. Why kind of scrutiny is there when counting of ballots violates EP? RBR or SS? Maybe experimentation would provide rational basis for diff in vote counting? Maybe SS wouldn’t allow one county to use punchcards and another to use optical scanners if the error rate is diff. Some poorer counties may not be able to afford optical scanners.

g. Issue: whether the recount procedures the FSC adopted are consistent w/ obligation to avoid arbitrary and disparate treatment of members of its electorate.

i. FSC ordered that intent of voted be discerned from each ballot but there is absence of specific stds to ensure equal application.

h. EP problems: 

i. FSC ratified uneven treatment but mandating that recount totals from 2 diff ctys be included in certified totals. 

ii. Votes certified by ct included partial total from one cty giving no assurance that recounts included in final certification was complete. Desire for speed was not excuse for ignoring EP guarantees.

iii. Actual process: order by ct didn’t specify who would recount the ballots (were composed of ad hoc teams)

iv. These procedures are inconsistent w/ minimum procedures necessary to protect fund right of each voter and equal treatment

i. Solutions:

i. Reqs adoption of adequate statewide stds for determining what is legal vote and practicalbe procedures to implement

ii. orderly judicial review of any disputed matters that might arise

j. Holding: b/c it is evident that any recount seeking meet the 12/12 date will be unC for the reasons we have discussed, we reverse the judgment of FSA ordering recount to proceed.

k. 7 justices agree that there are C’l problems w/ recount that demand a remedy. Only disagree as to remedy.

l. Rehn concurring: 

i. Respect for federalism compels us to defer to decisions of state courts on issues of state law.

ii. C imposes duty or confers a power on particular branch of State’s govt. Text of this takes on indep significance from interpretation by courts of the states. 

m. Stevens dissent:

i. While state legis power is subject to judicial review pursuant to Arti V of FL Const, nothing in Art II of Fed C frees the state legis from the constrains in the state C that created it.

ii. Safe harbor provision provides safe harbor for states to select electors in contested elections by judicial or other methods est by laws prior to election day. Section 5 assumes involvement of state cts in interpreting state election laws and resolving election disputes, but section 5 and art II grants does not grant fed judges to intervene on matters of state law.

n. Souter dissent:

i. Ct should have allowed state to follow course indicated by FSA, and let it perhaps worked out political tension in Congress following procedures. 

ii. EP doesn’t forbid use of variety fo voting mechanisms w/n jx (such as concerns about cost, potential value of innovation) but in this case, the differences seem arbitrary

o. Ginsburg dissent: 

i. Art II doesn’t imply that Ct could disrupt State’s republican regime Contradicts basic principle that State may organize itself as it see fit by holding that Art II reqs USSC’s revision of state ct’s constructions of state laws in order to protect one organ of state from another.

ii. We must be mindful of dual sovereignty and separation of powers. 

p. Breyer dissent: 

i. there is no preeminent legal concern or practical concern related to legal questions which would necessitate USSC involvement.

ii. Fund EP claim might have been left to state ct to resolve thru a remand conditioned upon issuance of a uniform std rather than reversal of FSC.

iii. 12th amdt commits to Congress the authority and responsibility to count electoral votes and legislative history of Act makes clear its intent to commit the power to resolve such disputes to Congress rather than courts. A detailed, comprehensive scheme is given for counting electoral votes.

iv. Congress, being a political body, expresses the people’s will far more accurately than does an unelected court. And people’s will is what elections are about.

v. History also dictates that involvement of judges didn’t lend process illegitimacy.

q. Right to Travel

i. Basis principle: any American is free to travel from state to state and to change is his state of residency whenever he desires. Right to travel is not explicitly given by any one C provision but is treated as fund.

ii. Scope of protection: 

1. Private interference (US v. Guest)

2. Govt interference (state or federal)

a. Saenz says citizenship clause applies to everyone.

iii. Residency v. Durational Residence (Rehn dissent): reqmt that you live in state 1 yr b/4 you can est residency has been upheld. So why Saenz?

1. Benefits here aren’t portable in the way college educ or divorce is.

2. CA has not contested that tehse Ps are residents and thus citizens of CA.

3. Durational residency reqmts restrict interstate travel so applies SS.

iv. Shapiro v. Thompson (1969): invalidated denial by 2 states and DC of welfare benefits to residents who had not resided in jx for at least 1 yr.

1. Rationale:

a. 1-yr reqmt impaired fund right of interstate movement.  Right to travel freely is necessary to C’l concept of personal liberty.

b. What was being denied was extremely important as very means to subsist (necessities of life)

c. SS: state’s objectives were flatly unC b/c interests were not compelling and less drastic means were available.

2. Penalty v. Deterrent: ct wasn’t asking if this was deterring people but rather if you’re being penalized for traveling. We’re not giving any less that state where you were gave. Problem is that you’re penalized. Had you not exercised your right to travel, then you’d get full measure of welfare benefits. (saezn)

3. Deterring migration of people from other states is impermissible purpose.

4. Dissent: feared that ct might apply SS to any classif bearing on availability of such "necessities” of life

v. Saenz v. Roe (1999):

1. The only case where USSC invalidated law on grounds that it violates P/I of nat’l citizens under 14th. Right of state citizens to equal treatment was aspect of right to travel protected by 14th.

2. Ct identifies 3 components to the right to travel:

a. right to enter/leave another state (free interstate movement)

b. Right to welcome visitation (non-alienage)

c. equality of citizenship

3. C’l basis of the right to travel

a. Right to free interstate movement

i. Arts of Confed  (art IV: free ingress and regress)

ii. No textual source identified in Saenz

iii. Possibly a “necessary concomitant of stronger union the C created?

iv. Edward v. CA (1941) p911

v. Crandall v. Nevada (1867) b/4 14th amdt

vi. We are members of one community, must have right to pass and repass thru every part of it w/o interruption.

b. Right to welcome visitation (non-alienage)

i. Priv/Immunities of Art IV, section 2, cl1

ii. Some disc against non-residents might be justified here (such as gamehunting license case)

c. Right to be treated as equal citizen of state

i. Guaranteed by person’s status and state and nat’l citizenship.

ii. Citizenship Clause, Amdt XIV Section I

iii. Priv/Immunities Clause, Amdt XIV Section I

iv. Slaughterhouse—recognized right to travel

4. P/I clause of 14th amdt protects right to travel. Right of person who has recently become a citizen of state to same privilege enjoyed by longer-standing citizen. Using means predicated on length of state citizenship is unacceptable. Applied SS.

5. 14th P/I clause reqs SS b/4 state may treat newly arrived residents less favorably than those of longer standing.

6. 14th P/I clause bars state from abridging any US citizens right of nat’l citizenship (right to travel) while Art IV P/I protects rights of state citizenship.
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