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                                                                                                             Contracts Outline


History of K

I. Consideration

a. No precise or consistent dfn of consideration

b. Decided after the fact

i. If court thought K should be enforced, said it had consideration

ii. If court thought K should not be enforced, said it did not have consideration

iii. Standard for deciding was benefit to promisor or injury to the promisee

II. Quid Pro Quo Relationship

III. Promissory Estoppel

a. Based on reliance, but not a K

IV. Material Benefit Code

a. Enforceable when material benefit is conferred

b. To prevent unjust enrichment

c. Must be disproportional (N 42)

Appendix B

I. Discussion of Consideration from mid-16th to late-19th century

a. Ensure that the law went far enough in recognizing consensual liability

b. See that such liability did not go too far

II. Forms of Action

a. Was the English common law until the 19th century

i. Kings Bench, Common Please, Exchequer

1. Equity

2. Merger of law in 19th century

b. Writ

i. Had to fit the fact pattern with one listed on the Register of Writs

ii. No substantive right to a remedy if there was no available form of action

1. New writs were added to the list haphazardly

2. Lawyers used procedural law to fit also

iii. Writs in Contracts

1. Covenant

a. Only available to recover for breach of promise under seal

2. Debt

a. Enforce a broken promise to pay a sum certain in money in return for a loan, or goods sold, or services received

i. P had to prove that D had actually received the loan, the goods, the services, etc.

1. Quid pro quo

b. Sue for the agreed price of undelivered goods

3. P could not recover damages for a breach of a bilateral executory agreement not under seal

4. Assumpit

a. Grew out of “trespass on the case”

b. Used in cases where there was a consensual arrangement in which the D undertook to do something for the P and then did it poorly

i. Theoretical basis for this form was the tortuous wrong of the D causing a loss to P

c. Eventually also occupied most of the field formerly occupied by debt

i. Necessary to allege only that the defendant indebted to the P in a certain sum, promised or undertook to pay the debt

d. Consideration – eventually enabled the P to maintain an action of assumpit

i. Helped bring about full recognition of liability for the wholly unperformed promise as part of an executory exchange and the absence of consideration imposed outer limits on the liability that came to be recognized

History of UCC

I. No codification historically

a. Agrarian society

II. Codification begins

a. Suggestion of ABA

i. First attempt to organize the legal profession

b. NCCUSL (Nat’l Conference of Commissioners on Uniform State Law)

i. To develop uniform laws at state level; to head off federalism

ii. First uniform law – 1896 Negotiable Instruments

c. ALI

i. Founded 1923

ii. Response to American Leal Realist Movement

1. Questioning legal doctrine

2. ALI to deal with uncertainty of common law

d. UCC

i. 1940 proposed

ii. Draft enacted 1960

1. Lots of rewriting

2. Key battles worked out in committees

iii. Adoption process

1. ABA approval then state legislatures

a. Strain on committee process b/c committee could work to get all parties to agree – including businesses who are to abide by this

iv. Not protective of consumers

1. Consumer protection in fed and state statutes

Chapter Two:  General Theories of Obligation

I. Bargain Concept of Consideration
a. Consideration defined:  

· Rest $75 (1) Consideration is: (a) an act other than a promise, or (b) a forbearance, or (c) the creation, modification or destruction of a legal relation, or (d) a return promise, bargained for and given in exchange for a promise.  (2) Consideration may be given to the promisor or to some other person.  It may be given by the promisee or by some other person

· Rest $81 (1) The fact that what is bargained for does not of itself induce the making of a promise does not prevent it from being consideration for the promise.  (2) The fact that a promise does not itself induce a performance or return promise does not prevent the performance or return promise from being consideration for the promise

i. If it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise

b. Functions of consideration

i. Evidentiary function – consideration provides proof of the transaction and rules out suspicious cases ( is the promise evidence?

1. Must have evidence that parties take assurances seriously or act upon them in some way (Baehr v. Penn-O-Tex Oil [promise to pay rents on gas stations] B60, N10-11)

2. Must have evidence that there is an honest belief that the claim has some foundation in law or equity, if not, no consideration (Springstead v. Nees [children with property from father; we won’t bother you about property X, if we can have property Y] B63, N12-13)

3. Forbearance is sufficient if any reasonable ground exists for the claimant’s subjective belief that it is just to try to enforce his claim (Dyer v. Nat’l By Products [employee injured on the job and promised not to sue for lifetime employment] B65, N13)

4. Forbearance = refraining from something that you have the legal right to do

ii. Cautionary function – perhaps we should not enforce a promise made on emotion or impulse; ill conceived promises are spur of the moment and will not be enforced ( was it deliberate?

iii. Channeling function – bargained promises are the most important to enforce b/c parties must show intent through actual wording and courts can channel energies into arena of mkt transactions ( was it relied on?

c. Types of contracts

i. Unilateral K – promise in exchange for an act

1. Does not require mutuality of obligation

2. Promise on one side, consideration is performance of promisee

3. Lost Dog Ad

ii. Bilateral K – promise is exchanged for a promise 

1. Needs mutuality of obligation

2. Promise to pay or deliver goods is most common 

3. Most common

4. Return promise may be express or implied

iii. May move consideration from promisee, may be third party

d. Value of consideration

i. If a promisor chooses to bargain for something it must be a benefit to the promisor and if the promisor needs to bargain for something in order to extract it from the promisee, it must be detriment to the promisee

ii. When a party gets all the consideration he honestly contracted for, he cannot say he gets no consideration (Hardesty v. Smith [contract for worthless lamp – enforceable] B47, N5-7)

1. McD says precedent value is that it doesn’t matter whether exchanged things are of equal value; doesn’t matter if it is “worthless”

e. Gifts and consideration

i. Promise of a gift is not enforceable if not accompanied by subject matter of the gift

ii. Nothing is consideration that is not regarded as such by both parties (Dougherty v. Salt [aunt gave promissory note to 8 year old boy – promise unenforceable, merely a gift, no reliance] B48, N6-7)

iii. Promise of a gift is usually not regarded as adequate consideration 

1. Lack of evidentiary function

2. Lack of reliance

3. No mkt reason to enforce

f. Test for consideration

i. Rule of thumb test:  if happening of the condition will be a benefit to the promissor, usually consideration (Maughs v. Porter [promise of chance to win Ford if attend auction, promisor benefited from auction attendance] B55, N7-8)

g. Promisor and benefit

i. Bargain test of consideration does not require us to ask if nephew’s forbearance was either a benefit to the uncle or a detriment to the nephew; never says is a bargain, but say that it is enough for enforcement that something is promised, done, forborne, or suffered by promisee as consideration (Hamer v. Sidway [promise not to drink, smoke, etc. until age 21] B57, N8-9)

1. Rejects the bargain theory of consideration

h. Mutuality of Obligation and Bilateral Contracts

i. Mutuality of obligations is an essential element of every enforceable agreement

ii. Mutuality is absent when only one of the contracting parties is bound to perform and the rights of the parties exist at the option of only one

iii. Where a promisor agrees to purchase services from the promisee on a per unit basis, but the agreement does not specify quantity and the parties did not intend that the promisor should take all his needs from the promisee there is no enforceable agreement and the promisor is not obligated to accept any services from the promisee and may terminate the relationship at anytime w/out liability other than to pay for the services accepted (De Los Santos v. Great Western [hauling K – supply trucks to move beets] B71, N14-15)

iv. A promise may be lacking and yet the whole writing may be “instinct” with an obligation imperfectly expressed

v. P’s promise to pay half of all profits was a promise to use reasonable efforts to bring profits and revenues into existence (Wood v. Lady Duff Gordon [hired guy to sell and promote her work] B73, N15-16)

i. Mutuality of Obligation and Unilateral Contracts

i. In unilateral Ks only promisor is bound, promisee is at will to perform, mutuality of obligation is not necessary

ii. Employment Contracts

1. Employer bound to a promise not to discharge employee without just and sufficient cause and an opportunity for rehabilitation even though employee has made no return promise and may terminate self at will (Weiner v. McGraw Hill, B75, N17)

j. Mutuality of Obligation with “satisfaction clauses”

i. If clause relates to commercial value, then promisor must act reasonably

1. Promisor does not have power to arbitrarily say he is not satisfied

ii. If clause is more subjective, relating to fancy, taste, etc., promisor must act in good faith as to whether it is satisfactory

1. Promisor’s duty to exercise his judgment in good faith is an adequate consideration to support the K

2. Promise condt’l upon the promisor’s satisfaction is not illusory since it means more than that validity of performance is to depend on the arbitrary choice of the promisor

3. Contract was neither illusory nor lacking in mutuality of obligation b/c parties inserted a provision (“satisfaction clause”) in their K making promisor’s performance dependent on his satisfaction with the leases to be obtained by him; b/c he must make judgment in good faith (Mattie v. Hopper, B77, N18)

k. Pre-existing duties doctrine

i. Promising to do what you are already required to do is not consideration for a new K or terms of K

II. Obligation Arising from Justified Reliance – Promissory Estoppel
a. Generally

i. Must have a promise

ii. Promise must be reasonably expected to induce action or forbearance by promisee or 3d person

iii. Promise does induce action or forbearance resulting in detrimental reliance

iv. Injustice can only be avoided by its enforcement

v. Definition:  Principle that a promise made without consideration may still be enforced to prevent injustice if the promisor should have reasonably expected the promisee to rely on the promise and promisee did rely

· Rest $90 (1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person which does induce action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach may be limited as justice requires.  (2) A charitable subscription or a marriage settlement is binding under subsection (1) without proof that the promise induced action or forbearance.

· Changes in 1981:

· Reliance by a 3d party counts

· Reliance does not have to be definite

· Remedy may be limited

· Charity and marriage don’t need reliance
vi. Adopted in 1931; promulgated in 1932

vii. Need reliance for promissory estoppel

viii. Limits recovery to reliance interest
ix. If induce reliance – counts for purpose of promissory estoppel

x. Gilmore worried that promissory estoppel would swallow bargain K theory, it has not

1. 362 cases of promissory estoppel, only 8% recovery

xi. O.C.G.A. 13-3-44(a) – only place in GA that has adopted the Restatement

b. Precursors of promissory estoppel

i. No bargain in 1845 when promisee moved 60 miles to live with and have promisor care for her, was mere gratuity (Kirksey v. Kirksey, B83, N18-20)

ii. Bargain found in 1859 b/c the possibility that promisor's property would increase in value b/c of promisee’s efforts in labor was adequate consideration from both sides (Ryerss v. Trustees of Presbyterian Church, B84, N20)

iii. Bargain was found in 1882 b/c promissory note given to son and son’s expenditure of labor in improvement of land is consideration (Seavey v. Drake, B84, N20-21)

iv. Bargain found in 1898 b/c grandfather gave promissory note to granddaughter and she terminated her employment on reliance, was adequate consideration (Ricketts v. Scothorn, B88, N21)

v. Bargain found in 1923 when promisor promised to insure furniture of promisee left with promisor b/c property exchanged is consideration and money still owed  (Siegel v. Spear & Co., B 88, N22)

c. Rise of Promissory estoppel

i. Bargain K lacking b/c of missing elements in K, but promisor held liable b/c of dramatic reliance by promisee (Wheeler v. White [tore down bldgs in reliance on K for financing for land improvements] B94, N24-25)

ii. Bargain K lacking b/c were only negotiations, never definite decisions, promisor bound b/c injustice would result if promisee not granted some relief from the failure of promisor to keep their promises which induced promisee to act to his detriment (Hoffman v. Red Owl Stores [closed old business, moved, etc. in preparation for new job] B97, N25-26)

iii. If promisor is aware that promisee is incurring expenses b/c of reliance on promisor’s words he may be compensated (Elvin Associates v. Franklin [promise to perform in musical] B104, N27)

iv. To have case for promissory estoppel need to show that promisee did his part of K (Local 1330 U.S. United Steel Workers v. U.S. Steel Corp., B106 [no dramatic reliance, reliance was simply to continue working] N27-28)

1. Hypo:  U.S. Steel formally makes the promise if workers agree to 10% cut in wages and elimination of 3000 jobs, after a period of time, prescribed plants are profitable but only in marginal sense:  $1000/year, court may be reluctant to grant relief b/c of deeply felt conviction of idea of capitalism, court reluctant to use promissory estoppel here

2. Perhaps more possibility of recovery on damages based on loses – reliance, not expectation

III. Obligation Arising from Unjust Enrichment
a. Generally

· Rest of Restitution $1 A person who has been unjustly enriched at the expense of another is required to make restitution to the other

i. Definition:  Retention of a benefit conferred by another without offering compensation where it is reasonably expected

1. Also known as restitution

2. Fall back for court to award damages to party

ii. More likely in non-commercial settings

iii. Hypo:  Call plumber to fix clogged sink, do not discuss price, he works for 2 hours and fixes the sink, he bills you for $160 (fair mkt value).  Implied agreement requires homeowner to pay

1. Implied in fact K

2. Got service – enriched, must pay

iv. Hypo:  A goes on vacation, B comes and by and paints A’s house w/out consent.  A does not have to pay intermeddler

v. Hypo:  A’s injured in auto accident, doctor stops and provides medical assistance and saves A’s life.  Doctor sends a bill for services.  A must pay, not proper to discourage doctor’s behavior as an intermeddler

vi. Hypo:  A is contracted to paint B’s house, by mistake A paints C’s house

1. Both B and C were not home when A painted, C does not have to pay, A was volunteer/intermeddler from C’s perspective

2. If C saw A painting his house and waved and did not tell A of his mistake then C must pay A

3. If C saw A but did not let A know he saw him, C has to pay

b. Gratuitous service conferred

i. Recovery will be denied if there is no expectation of compensation at time agreement is made (Bloomgarden v. Coyer [man introduced parties who entered business together] B113, N29-33)

ii. If services are of the type for which one would normally expect payment, recovery is permitted (Sparks v. Gustafson [conferring management services] B118, N32)

c. No benefit conferred

i. Bargain btwn parties is evidence of K; does not have to be benefit to the bargainer, may be third party (Gay v. Mooney [agreement to provide house for children in exchange for man caring for sick friend] B122, N32-33)

1. Recovery of quantum meriut = as much as he deserves

a. More normal use today 

ii. Where one party has in good faith and believing that valid K existed, performed part of the services which he had promised in reliance to do => places a legal obligation upon one to do that which in equity and good conscience he ought to do; does not matter that breaching party is not necessarily enriched by other’s efforts (Kearns v. Andree [promise to buy the house if certain changes were made; seller made changes relying on man’s promise to purchase] B123, N33-34)

1. Today this is better classified as promissory estoppel

iii. If impossible to determine how to allocate payments, no recovery; no evidence to prove the value conferred was greater than amount already paid (Anderco v. Buildex Design [K to stabilize structure and raise foundation; did stabilize structure, but did not raise foundation] B127, N35)

1. McD says unusual case not to have recovery

d. Quantum Meruit

i. As deserved

ii. Even with bargain Ks there are cases where you can disregard the K and recover under quantum meruit (Posner v. Seder [wanted pay for overtime worked] B130, N36)

e. Claims brought by breacher of K

i. Breacher can recover for partially filled K if other party accepted the services

1. Hypo:  K to deliver all wood to build a house seller has partially filled K, then breached; entitled to payment to extent buyer accepted

· UCC 2-709 (1) When the buyer fails to pay the price as it becomes due the seller may recover, together with any incidental damages under the next section, the price (a) of goods accepted or of conforming goods lost or damaged within a commercially reasonable time after risk of their loss has passed to the buyer; and (b) of goods identified to the K if the seller is unable after reasonable effort to resell them at a reasonable price or the circumstances reasonably indicate that such effort will be unavailing.  (2) Where the seller sue for the price he must hold for the buyer an goods which have been identified to the K and are still in his control except that if resale becomes possible he may resell them at any time prior to the collection of the judgment.  The next proceeds of any such resale must be credited to the buyer and payment of the judgment entitles him to any goods not resold.  (3) After the buyer has wrongfully rejected or revoked acceptance of the goods or has failed to make a payment due or has repudiated, a seller who is held not entitled to the price under this section shall nevertheless be awarded damages for non-acceptance under the preceding section.

2. Exception with real property

a. Cannot return work on real property

b. Abandoned K by breacher gets no recovery (Kelley v. Hance [construction K to build sidewalk for property owner] B132, N37)

3. Breacher-employee can recover from employer if he quits work before K is up

a. If recovery were not allowed it would make employee worse off than if he had not performed at all

b. If recovery were not allowed employer could treat employee bad to force him to quit (Briton v. Turner [employee worked 9 ½ months out of a one year K] B134, N37)

4. Down Payment for real estate

a. Majority rule is that if sum not too high, no recovery by breacher

b. Some cases allow return of deposit less damage to other party by the breacher’s breach (Deleon v. Aldrette [paid $1070 out of $1500 for a tract of land] B137, N37-38)

f. Cohabitation

i. Cohabitators may raise claim of unjust enrichment following termination of their relationship where one of the parties attempts to retain an unreasonable amount of the property acquired through efforts of both (Watts v. Watts, B139, N38)

1. Meretricious

a. Historically recovery not allowed in cohabitation cases

b. In GA, not K or unjust enrichment

i. Backward

IV. Obligation Arising from Promises for Benefit Received “Material Benefit”
a. Generally

· Rest $86 (1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.  (2) A promise is not binding under subsection (1) if (a) the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or (b) to the extent that its value is disproportionate to the benefit

i. Promise made by promisor in recognition of benefit received previously conferred by promisee 

ii. A promise made in recognition of a benefit received previously by the promisor is binding to the extent necessary to prevent injustice

iii. Not binding under certain conditions

1. Promisor conferred benefit as a gift

2. Value of promise is disproportionate to benefit received – can only recovery value of benefit

3. Promisor has not been unjustly enriched

b. Mere moral obligation is not enforceable (Mills v. Wyman [nursed son, died anyway, father promises payment] B144, N39)

i. Moral obligation is enforceable where promisor has received some benefit (Webb v. McGowin [saved mane from falling block, injured himself permanently] B146, N40)

c. Owner is liable for K made by tenant if owner is benefited and he accepts the benefit (Edson v. Poppe [agreement with D’s tenant to dig well, owner must pay, he was benefited from well] B152, N40)

V. Obligation Arising from a Tort

a. Generally

b. Nonfeasance – failure to perform

i. Hypo:  K for engineer to draw plans, engineer never draws a single line, never attempted to perform in anyway

1. Breach of K

2. No tort

c. Misfeasance – negligently breaking a K

i. Hypo:  engineer starts to perform, but not with care, law says professional must perform using care that is appropriate

1. Tort

d. Intentional misrepresentation is fraud and is a tort

i. Lying about quality of goods in K is a tort (Hargrave v. Oki [nursery selling diseased vines] B164, N44)

e. Hypo:  Mfg sold freezer to wholesaler, wholesaler sells it to a restaurant, it had a manufacturing defect and it explodes in the restaurant and injures a customer

i. Tort of personal injury

ii. Strict liability for products liability

iii. If freezer just doesn’t work, pure econ loss, no tort

· Rest $402A One who sells any product in a defective cond unreasonably dangerous to the user or consumer or to his prop is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property, if (a) the seller is engaged in the business of selling such a product, and (b) it is expected to and does reach the user or consumer without substantial change in the condition in which it is sold.  (2) The rule stated in subsection (1) applies although (a) the seller has exercised all possible care in the preparation and sale of his product, and (b) the user or consumer has not brought the product from or entered into any contractual relation with the seller

f. Good faith and fair dealing in K

· UCC 1-203 Every K or duty within this Act imposes an obligation of good faith in its performance or enforcement

i. Tort arising from K

ii. Hypo:  ins policy to pay $1000/month, pays premiums for 10 years, then is injured and unable to work, goes to policy for help and ins co. refuses to pay unless D settles for $500/month, ins co. is taking advantage of D’s desperate need for money

1. Tort

iii. Does not extend to employment Ks

1. Not from calamity

2. Marketplace – other jobs

3. No antagonistic relationship – employer has interest in retaining good employee

iv. Georgia extends tort to employment in 2 cases

1. Violation of anti-discrimination act

2. Violation of express K that fixes time of employment

VI. Obligation Arising Solely from Form

a. First promise to be enforced was promise under seal

i. On writ enforced sealed writings

1. Formal kind of commitment

2. No consideration necessary

ii. No longer basis for enforcement

iii. In most states, statutes provisions state that writing under seal is not binding as such, also need bargain, consideration, etc.

1. Seal can still have impact

a. Statute of limitations longer 

i. In GA, SOL for K = 6 years, but if it is sealed = 20 years

VII. Obligation Arising from Statutory Warranty

a. Express Warranty

· UCC 2-313(1) Express warranties by the seller are created:  (a) any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the affirmation or promise (b) any description of the goods which is made part of the basis of the bargain creates an express warranty that the goods shall conform to the description (c) any sample or model which is made part of the basis of the bargain creates an express warranty that the whole of the goods shall conform to the sample or model
i. Created from almost any statement, representation, or promise from seller to buyer that becomes basis of bargain
1. Not essential that seller use formal words or intend to make a warranty

2. No requirement of an intentional misrepresentation

3. Puffing or sales talk do not qualify as warranty

· UCC $2-313(2) It is not necessary to the creation of an express warranty that the seller use formal words such as “warrant” or “guarantee” or that he have a specific intention to make a warranty, but an affirmation merely of the value of the goods or a statement purporting to be merely the seller’s opinion or commendation of the goods does not create a warranty
4. Sometimes statements in brochure can be part of basis of bargain, under presumption that affirmations of fact become part of basis of bargain, not need to show that buyer relied on comments (Keith v. Buchannan [seaworthy boat] B179, N49-50)

a. Eliminates very general statements to be express warranties

i. Usually when a major breakdown directly after buyer purchases

(a) Hypo:  A buys used car, seller said “this is a damn good used car,” A drives off the lot and the car breaks down one mile down the road

ii. Informal warranties

1. Characteristics of an informal express warranty

a. No drafted warranty document given by seller

b. Arise from advertising, statements by reps, displays, and models

c. Claims arise when statements are not fulfilled, no negligence needed

2. No express warranty predicated on silence of seller

a. Sellers of goods can avoid making express warranties by not affirming

iii. Express warranty for repair and replacement
UCC 2-719

1. Warranted to be free from defects in material and workmanship which arise during normal use and service

a. Limits the range of the promise of warranty 

b. Doesn’t want to assume responsibility for effectiveness

c. “Materials” means that the part is as the part is require to be

d. “Normal use and services” – avoids the problems due to buyer’s misuse and external factors

UCC 2-719(2) Failure of essential purpose when limited remedy (ie. for repair) fails in its essential purpose, the buyer may have another remedy as provided elsewhere in UCC (mfg has opp to repair or replace before buyer can sue); if mfg can’t repair buyer may get damages under 2-714(2)

iv. Disclaimer of Express Warranties

1. Can’t disclaim an already made express warranty with general, sweeping language

2. If you have a merger or integration clause which invokes the parole evidence rule (writing K) that this will avoid the earlier express warranty may be able to disclaim

· “The express warranty herein is in lieu of any and all other warranties, expressed or implied, no implied warranty of merchantability is made and there are no warranties which extend beyond the description on the face hereof”

· UCC 2-316(1) Words or conduct relevant to the creation of an express warranty and words or conduct tending to negate or limit warranty shall be construed wherever reasonable as consistent with each other; but subject to the provisions of this Article on parole or extrinsic evidence negation or limitation is inoperative to the extent that such construction is unreasonable

b. Implied Warranty

i. Generally

1. Do not need a statement of warranty or representation for implied warranty

2. Apply only to goods

ii. Fit for a particular purpose

· UCC $2-315 Where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller’s skill or judgment to select or furnish suitable goods, there is unless excluded or modified under the next section an implied warranty that the goods shall be fit for such purpose

1. Hypo:  need artic condition boots, seller sells boots to you, apparent that you are relying on salesman’s knowledge and expertise

2. Don’t have to be a merchant seller; as opposed to implied warranty of merchantability

a. Where seller knows or has reason to know of a particular purpose that the goods are to be used for and the buyer relies on seller to select or furnish the goods – goods must be fit for the particular purpose

3. Buyer must prove three things and goods must be unfit

a. Seller has reason to know of buyer’s purpose

b. Seller knew the buyer was relying or had reason to know 

c. That the buyer relied on the seller’s knowledge

4. Does not have to be for the “particular purpose” that is envisioned by the parties

a. If the warranty expresses a specific limitation – must follow disclaimer

· UCC 2-316(2) To exclude or modify the implied warranty of merchantability or any part of it the language must mention merchantability and writing must be conspicuous, and to exclude or modify any implied warranty of fitness the exclusion must be by a writing and conspicuous

iii. Fit for ordinary purpose – Implied Warranty of Merchantability
· UCC 2-314 Unless excluded or modified, a warranty that the goods shall be merchantable is implied in a K for their sale if the seller is a merchant with respect to goods of that kind.  
1. Fish bones in fish chowder, still makes chowder fit for ordinary purpose (Webster v. Blue Ship Tea Room [reasonable expectations test for food] B185, N50-51)

2. Fit for ordinary purposes

a. Attaches automatically

b. Strict liability – no negligence or fault required

3. If K is silent and seller is merchant of goods, give warranty of merchantability by default

iv. Disclaimer of implied warranties

· UCC 2-316(3)(a)  “Magic words”:  “with all faults,” “as is”

· UCC 2-316(3)(b) Buyer must examine goods for reasonable defect, if he refuses to examine, no implied warranty; no warranty if examination should reveal defect

· UCC 2-316(3)(c) Implied warranties can also be excluded or modified by prior course of dealing, course of performance or usage of trade

1. When disclaimer was introduced is important; if it is in warranty booklet not opened until after the goods are bought, it doesn’t count

c. Disclaimers in general

i. Courts power to invalidate disclaimers

1. Language must be inconspicuous

2. Must be part of K/bargain

3. Unconscionable

· UCC 2-302 (1) if the court as a matter of law finds the K or any clause of the K to have been unconscionable at the time it was made the court may refuse to enforce the K, or it may enforce the remainder of the K without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result.  (2) When it is claimed or appears to the court that the K or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination. 

ii. Magnuson-Moss Warranty Act

1. Can’t disclaim an implied warranty and can only limit the duration of an express warranty

iii. International Ks

1. CISG for warranty laws

a. Doesn’t use the word “warranty”

d. Warranties in the marketplace

i. Soft goods (food, clothes) – sellers content to rely on UCC implied warranties

ii. Hard goods (cars, furniture) – marketplace forces warranties

e. Presumption of warranty – seller’s statements are presumed to create a warranty unless the seller can introduce evidence that they were not part of the bargain – lack of reliance 

i. Burden of showing reliance is NOT on the buyer, seller must show
VIII. Statute of Frauds

a. Generally says that agreement must be in writing to be enforced 

i. Does not apply to all Ks or even all important Ks

ii. Usually applies in certain situations

1. Executor/administrator agreements

2. Suretyship

a. Third party pays obligation for another

i. Main object doctrine

Rest $184 Where the consideration for a promise that all or part of a previously existing duty of a 3d person to the promisee shall be satisfied is in fact or apparently desired by the promisor mainly for his own pecuniary or business advantage, rather than in order to benefit the 3d person, the promise is not within the SOF

(a) If third party made promise primarily to benefit himself rather than debtor, not under SOF (Howard Shoor v. Holmdel Heights, B192, N57-58)

a. Mixed motivations, can’t tell 

i. “Garbage doctrine” gives courts a way to enforce agreements they feel should be enforced

3. Marriage

4. Sale of real estate

5. Agreements if agreement cannot possibly be performed/completed in less than one year (McIntosh v. Murphy [enforced under promissory estoppel] B200, N62)

6. Will

b. Jettison from statute of frauds in sale of goods

i. Courts construe statutes requiring writing very narrowly – judicial reluctance to allow technical requirements to be a hindrance to a good promise

ii. SOF is not a bar when there has been partial performance (Seavey v. Drake, B88, N22)

iii. Legislature to deal with electronic Ks

iv. Electric commerce bill

1. K cannot be declared unenforceable b/c K is in electronic form

a. Electronic signature is okay

c. Essential terms of K

i. Generally, under SOF, K must contain all essential terms to be enforceable – UCC doesn’t require this

1. Criticisms

a. Party could admit agreement and still not perform by invoking SOF (Jonesboro v. Cherry [Ds said would sell, no writing, ha ha, no sale] B197, N59)

b. Could make mistake and leave out term that court finds essential

c. Allows enforcement from only one side

i. Document must be signed by party to be charged

ii. K by letter, only sender is bound

2. SOF for sale of goods
· UCC 2-201 Except as otherwise provided in this section a K for the sale of goods for the price of $500 or more is not enforceable by way of action or defense unless there is some writing suff to indicate that a K for sale has been made btwn the parties and signed by the party against whom enforcement is sought or by his authorized agent or broker.  A writing is not insuff b/c it omits or incorrectly states a term agreed upon but the K is not enforceable under this paragraph beyond the quantity of goods shown in such writing.

a. Not insufficient K b/c omits terms

i. Not enforceable beyond quantity stated in K

(a) Not objective

ii. If price is omitted, can look to objective factors to determine (ie. Mkt)

iii. Hypo:  I agree to sell Model T to Buster Bill for $60K, Susan Dealer signs

b. If receiver of letter knows it is a K, is bound, even without signing

· UCC 2-201(2) if within a reasonable time a writing in confirmation of the contract and sufficient against the sender is received and the party receiving it has reason to know its contents

i. Curves the one sided problem

ii. Btwn merchants

· UCC 2-104 person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction

iii. Within a reasonable time

c. Buster Bill does not sign and now he wants out of deal

i. If admit that made agreement, bound, even without writing

d. Orally Susan Dealer and Buster Bill agree, then she wants out, if she doesn’t admit in trial, she may not be held, this is risky – perjury

e. If deliver goods or receive payment, bound

d. Can use promissory estoppel to recover if have dramatic reliance

Chapter Three:  Remedies

I. Purposes in awarding K damages

a. Restitution interest – P has, in reliance on the promises of D, conferred some value on D, D fails to perform his promise, court may force D to disgorge the value he received from P

i. Object is the prevention of gain by the defaulting promisor at the expense of the promisee, the prevention of unjust enrichment

b. Reliance interest – P has in reliance on the promise of D, changed his position, we may award damages to P for the purpose of undoing harm which his reliance on the D’s promise has caused him

i. Object is to put him in as good a position as he was before the promise was made

c. Expectation interest – without insisting on reliance by the promisee or enrichment of the promisor, we may seek to give the promisee the value of the expectancy which the promise created

i. Object is to put P in as good a position he would have occupied had the D performed his promise

II. Expectancy Damages for Breach of Bargain K

a. Breach by contractor

i. Cost to complete

1. Non econ motivation

a. Hypo:  McD has mansion in Mansfield, wants a giant pink flamingo on the side; he contracts with BB to do the work for $40K, BB stops half way through

i. McD motivated by non econ factors; can be compensated for cost to complete

ii. Flamingo probably declines the value of the home so difference in value award would be zero

2. Breach of K is obvious, willful, not in good faith

3. Damages make good sense from an econ point of view

a. Idea is to avoid econ waste

4. Liquidated damages clause – specific clause in K that defines how damages will be measure

5. Proportionality – look at difference btwn CTC and DIV

6. P’s motive

7. Circumstances (ie. Depression)

a. D contracted with P to remove sand and gravel at uniform grade, didn’t do so; court chose cost to complete, seemed it should have been difference in value, court may have considered the Depression times (Graves v. John Wunder, B215, N65-66)

8. Environmental considerations

ii. Difference in value

1. Hypo:  McD wants to build $500K mansion, hires BB, they specify that all pipe will be reading mfg type pipe, BB uses cohose pipe.  Stipulate that cohose and reading type pipe are same quality.  After mansion is complete, discovers mistake; to remove the defect would have to tear down the house and start over

2. Do not want to fund econ waste

a. Give award, person would just keep the money and it would be a “windfall in transaction”

3. K to remove coal for five years, D promised to do restoration work at end of lease, did not; court awards difference in value, seemed like may be non econ factors b/c it was a family farm, also they forwent the usual initial down payment of coal removers, may be b/c of ineffective representation (Peevyhouse, B224, N66-67)

4. Where there is a disproportionate value in the value of the land and cost to complete, award difference in value (Rock Island [breach of promise to restore surface after mining operation] B226, N67)

b. Owner breach

i. Hypo:  McD contracts with BB to build the giant flamingo for $50K, after BB starts, McD changes his mind

1. K price (-) cost to complete (savings from breach) = $30K

$50
 (-)
$20

2. Profit (+) expenses incurred = $30K

$10    (+)
$20

3. Formulas should turn out to be the same, but you have to prove the evidence for the jury to use to figure out the formula with

c. Efficient breach

i. Argument that do not want to set damages too high b/c don’t want to discourage breach when it is efficient to do so (Handicapped Children [better teacher case] B237, N68-69)

1. This disregards attorneys fees, cost to relationships, etc.

2. Criticism:  should never encourage breach

d. SALE OF GOODS

i. Buyer remedies – where seller fails to deliver goods or repudiates

1. Market formula (UCC 2-713)

Market (-) K price (+) Incidental damages (+) Consequential damages (-) savings

a. Use market price at time buyer learned of breach

i. Sometimes hard to say exactly when the breach occurred and this can affect the price b/c the mkt fluctuates

b. Applies only if do not cover

c. If the difference btwn the K price and market price is zero, no damages (Cooper v. Clute [K for the purchase of cotton, breached, seller resold to another] B242, N69-70)


2. Cover formula (UCC 2-712) “substituted transaction”

Cover price (-) K (+) I (+) C (-) savings

a. Buyer may cover by making in good faith and without unreasonable delay and reasonable purchase of or K to purchase goods in substitution for those due from seller

b. If you cover you can’t disregard the cover and use the mkt formula

c. Theory is that this is best measure of expectation damages

3. Buyer’s damages for breach in regard to accepted goods

· UCC 2-714 (2) and (3) where the buyer has accepted the goods and given notification, we use the difference btwn the value of the goods as warranted and the value of the goods as delivered plus incidentals plus cover

DIV (Buyer keeps – difference btwn goods as warranted and as accepted) + I + C

a. Valuation is by the mkt price at the time and place of the acceptance of the goods, it is when acceptance is made

4. Restitution 

· UCC 2-718(2) “Nuisance provision”

Where the seller justifiably withholds delivery of goods b/c of the buyer’s breach, the buyer is entitled to restitution of any amt by which the sum of his payments exceeds (a) the amount of which the seller is entitled by virtue of terms liquidating the seller’s damages by subsection (1) or (b) in the absence of such terms, 20% of the value of the total performance for which the buyer is obligated under the K or $500 whichever is smaller

a. Allows penalty on breaching buyer seeking restitution 

b. Lost volume seller situation

5. Specific Performance

· UCC 2-716(1) SP may be decreed where the goods are unique or in other proper circumstances





a. When goods are unique

ii. Seller remedy

1. Upon non acceptance or repudiation of the buyer, damages measured by:

UCC 2-708(1)

Unpaid K price – mkt price + I – S

a. Valuation is mkt price at the time and place of breach

2. Resale formula

UCC 2-706

K price – resale + I – S

a. Every aspect of the resale must be commercially reasonable

b. Doesn’t say that if you resale, resale price must control

i. Seller discretion

ii. Different from requirement of cover price b/c buyer can cover entire mkt, aggrieved seller may attempt to resale and not be able to get fair price, so may recover under mkt formula

3. Profit based formula

UCC 2-708(2) 

Net profits + expenses – proceeds + costs

a. New way, may be used when other 2 are inadequate or do not apply – where P is a volume seller (“loss of volume seller theory”)

b. Can add what you would have profited if he had volume for 2 sales (Neri v. Retail Marine Corp [uses 2-708(2) without all the steps] B245, N72)

III. Availability of Lost Expectancy Damages

a. Limitations

i. Foreseeabilty

ii. Mitigation

iii. Conformity

iv. Causation

v. Exclusion

b. Consequential Damages – loses resulting from requirements or needs that seller has reason to know about at time of making K

i. Can give damages which fairly and reasonably arise or such as may reasonable have been in contemplation of the parties at the time of K as probable result of breach of it

1. To recover lost profits must be disclosure of special circumstances at time of K (Hadley v. Baxendale [delay in the repair of shaft, had to close mill] B251, N73-74)

a. Contemporary application of Hadley v. Baxendale

i. Don’t have to be certain, just probably, likely

ii. Rejects tacit agreement (implied, not explicit)

iii. Adopts “reason to know”

2. If K is service K that presupposes level of care by the repairman, may recover lost profits from delay caused by repairman’s lack of care in his work (Armstrong [another crankshaft at the mill, in this case repairman failed to repair in a workmanlike manner] B255, N74)

· UCC 2-715(a) Any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise

· UCC 2-719(3) Consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable

· Rest $351(3) A court may limit damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance or otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation

3. Seller misinforms buyer on product for a specific purpose, buyer may recover lost profits (Lewis v. Mobil Oil, N75)

4. Wire transfers (4A)

a. Cannot recover lost profits as a result of err in wire transfer (Evra Corp v. Swiss Bank, N75)

b. Keep price low and sender can take precautions to prevent loss

c. Mitigation of Damages – cannot recover damages you could have prevented

i. Hypo:  food processor contracts to purchase peanuts, seller does not deliver, food processor does not have to cover 

1. Not same as with lost profits, food processor must work to cover for loses

ii. If buyer tells seller to stop before seller is finished and seller does not stop, buyer is not responsible for loses after that point (Clark v. Marsiglia [K to repair and clean paintings, finishes one and the owner of the paintings says don’t do the other painting, repairman does it anyway then wants payment] B257, N76)

iii. Seller has two options when buyer breaches

1. Stop performance

a. Market formula contemplated as if will complete project

i. Not adequate to put seller in same place as if performance had been completed

UCC 2-708(2)

[Net profits – resale price + I – savings]

K – cost + overhead + all expenses except overhead – sale of component parts (savings as consequence of the breach) – diverting to other projects (savings as consequence of the breach)

2. Complete performance and try to sell to another buyer

3. Seller has duty to proceed in a reasonable manner (Schiavi Mobile Homes v. Gironda, B259, N79)

· UCC 2-704(2) Where the goods are unfinished an aggrieved seller may in the exercise of reasonable commercial judgment for the purposes of avoiding loss and of effective realization either complete the manufacture and wholly identify the goods to the contract or cease manufacture and resell for scrap or salvage value or proceed in any other reasonable manner

a. Party may have substitute option after other party breaches, but if it is different or inadequate then nonbreacher party will not be required to mitigate by taking it (Parker v. 20th Century Fox [Shirley McClain does not take substitute role in film] B262, N80)

iv. Nonbreaching party does not always have to subtract profits from substituted K (Olds v. Maples, B269, N80-81)

d. New business rule

i. New business should not be allowed to recover lost profits b/c not certain of amount that it will be (Evergreen v. Milstead [K on construction of a new movie theatre] B272, N81)

ii. Rejected today, may just need a reasonably certain factual basis for computation of probable losses

e. Goodwill

i. May be able to recover for damage to goodwill of commercial enterprise

IV. Validation of Clauses Providing for a Specific Monetary Remedy in the Event of Breach of a Bargain K

a. Courts don’t just accept these clauses; look at them with special scrutiny

b. Liquidated damages provision – specifies money sum or provides a formula to calculate damage different from stated provisions

· UCC 2-718(1) Damages for breach by either party may be liquidated in the agreement buy only at an amt which is reasonable in the light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy.  A term fixing unreasonably large liquidated damages is void as a penalty

i. These provisions are a contradiction in terms; clauses are accepted only when damages are incapable of being accurately predicted, but they predict damages

ii. Provision that doesn’t provide for varying extents of breach are not enforceable; is more like a penalty than a damage remedy (McGrath v. Wisner [K for tomatoes] B297, N82)

iii. If the amount of actual loss is difficult to maintain and the amount of clause is reasonable to the damage it is enforceable (Truck Rent Center v. Puritan Farms [milk delivery trucks] B299, N82-83)

iv. Clause that states that if you take a certain number at a discounted price and then don’t purchase that number then you must pay regular price is not unreasonable (Pace v. Moonlight, B304, N83)

v. Clause may limit recovery (Betterfoods v. American District Telegraphic [P bought burglar alarm from D, D didn’t respond to alarm properly] B308, N83)

V. Specific Performance

a. Directs that K be performed

UCC 2-716

i. If decree of specific performance is made and party fails to obey, public official may perform on behalf of that party

1. Disobedient party will be held in contempt

b. Notion that remedy at law is inadequate is a precondition for grant of specific performance

i. Hypo:  K to purchase standard strand of pearls for $500, seller breaches, damages can be readily assigned

ii. Hypo:  K to purchase the strand of pearls worn by Jackie O. for $500K, legal remedy is inadequate, there is only one set of pearls in the world like that

1. Land considered unique in our legal tradition (Kitchen v. Herring, B343, N87)

iii. Output K designed to guard against having to try to cover b/c timing of delivery is very critical, if no delivery would be too late to cover (Curtice Bros. v. Catts [K for tomatoes to a cannery at a certain time] B345, N86)

c. Cannot decree specific performance for personal services

d. Courts favor money judgments over SP b/c they don’t want to have to supervise SP

Chapter Four:  Agreements and Promises

I. The Nature of Assent

a. Objective intent

i. Both parties do not need to intend K

1. If D says something that reasonable man would take as K even if D didn’t intend it to be so and other party did take it as a K, it is a K; secret intentions are irrelevant (Embry v. Hargadine, B384, N90-91)

2. Intent that is manifested is what courts look at

ii. Joking is not a defense unless the joke is such that a reasonable person would know that it was a joke; manifested (Lucy v. Zehmer, B389, N91)

1. If joke made clear and offer revoked before reliance, may be okay

iii. Critics say should use subjective intent b/c with objective intent, you impose liability for careless or negligent use of words

b. Subjective intent – claimant has to subjectively believe that there was a K

c. Actions as intent

i. Signing is an objective manifestation of intent

1. Ted Turner and Helmsley K for the Empire State Bldg, Helmsley unsure, but she signs, she doesn’t say a word, and leaves the room

2. Sear’s credit card affirmation agreement

d. Non K agreements

i. Gentleman’s agreement

1. Turner and Helmsley make gentleman’s agreement to sell the Empire State Bldg – not enforceable in court

ii. Social setting

1. Agreements btwn H and W generally are not enforceable

2. McD agrees to go to lunch with Shipley, but he cancels and goes with Sentell (of course) – not enforceable

3. Clear that neither party intends K

e. Notice

i. Notice of cancellation must be received to be effective (Tilbert v. Eagle Lock Co., B400, N94-95)

f. Provisions

· Rest $211 (1) Except as stated in subsection (3), where a party to an agreement signs or otherwise manifests assent to a writing and has reason to believe that like writings are regularly used to embody terms of agreements of the same type, he adopts the writing as an integrated agreement with respect to the terms included in the writing.  (2) Such a writing is interpreted wherever reasonable as treating alike all those similarly situated, without regard to their knowledge or understanding of the standard terms of the writing.  (3) Where the other party has reason to believe that the party manifested such assent would not do so if he knew that the writing contained a particular term, the term is not part of the agreement.

i. Hypo:  employee signs K saying that at any time he may be strip searched when leaving the bldg

1. Most likely would not be enforceable; shows exception to consent to form K with signature

a. Few cases that deal with this – not widely accepted

g. Mistakes

i. Wrong word

1. If party who doesn’t make mistake relies on the mistake of the other, binding K (Cowgill v. Mowey, B405, N96-97)

a. Must reasonably believe the mistake

b. If party who is relying on the mistake knows it is a mistake, no K

i. Nolan Ryan card case – can’t take advantage

ii. Different meanings of same term

1. If parties attach different meaning to a word, no meeting of the minds, no K (Raffles v. Wichelhaus, B407, N98)

a. Critics of the outcome – allows subjective meanings to words

i. Today, would take addt’l step to look for a reasonable ground (an objective reason) to prefer one of the meanings – objective

· UCC 2-322 Unless otherwise agreed a term for delivery of goods “ex-ship” or in equivalent language is not restricted to a particular ship and requires delivery from a ship which has reached a place at the named port of destination where goods of the kind are usually discharged 

· RSK 20 (1) There is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations and (a) neither party knows or has reason to know the meaning attached by the other, or (b) each party knows or each party has reason to know the meaning attached by the other.  (2) The manifestations of the parties are operative in accordance with the meaning attached to them by one of the parties if (a) the party does not know of any different meaning attached by the other, and the other knows the meaning attached by the first party, or (b) that party has no reason to know of any different meaning attached by the other, and the other has reason to know the meaning attached by the first party 

ii. Usually will find some factor that leads to preferring one over the other – want to save K if we can

1. Hypo:  K was in Sept and we know that it normally takes 3 months for delivery, then when choosing btwn Oct and Dec Peerless, reasonable to assume it is Dec Peerless

2. Letter subject to 2 interpretations, but actions of the receiver indicated the meaning he held, so sender had duty to inform him of his mistaken understanding, otherwise is bound (Dickey v. Hurd, B409, N99)

II. The Offer
a. Definition

· Rest $24 An offer is the manifestation of willingness to enter into a bargain so made as to justify another person on understanding that his assent to the bargain is invited and will conclude it

i. Presupposed that parties will have preliminary negotiations before they move from no K to K

ii. Communication of offer has 2 attributes

1. Criticality

a. I will do this on this basis

2. Completeness

a. Terms required for exchange are included

i. Varies by subject matter

1. Ie. Sale of goods, not need as much detail as other areas

iii. No additional consent needed from the offeror if the offeree says “I accept”

1. Offeree can move them from preliminary negotiations to K

2. Tennis analogy:  if offeror hits the ball to offeree and offeree hits it back, the offeror does not have to hit it again

b. Requirements

· UCC 2-204(3) Even though one or more terms are left open, a K for sale does not fail for indefiniteness (1) if the parties have intended to make a K and (2) there is a reasonably certain basis for giving an appropriate remedy

· UCC 2-311(1) An agreement for sale which is otherwise sufficiently definite to be a K is not made invalid by the fact that it leaves particulars of performance to be specified by one of the parries.  Any such specification must be made in good faith and within limits set by commercial reasonableness

· UCC 2-204(1) An agreement for sale which is otherwise sufficiently definite to be a K is not made invalid by the fact that it leaves particulars of performance to be specified by one of the parties
i. Expressing of a promise; undertaking, or commitment to enter a K

1. Certainty and definiteness in the essential terms

2. General language is not K (Courteen Seed Co. v. Abraham [merely stating price is not an offer, “I am asking”] B413, N102)

ii. Communication specifically to the offeree

1. Considerations for determining this

a. Surrounding circumstances

b. Prior relationship of the parties

c. Industry custom

d. Method of communication

i. Circulars and mass mailings will not do it

iii. Price quotations are not necessarily offers

iv. Read offer in context 

1. “For immediate acceptance” after listing assortment of prices is offer although specific jars not decided (Fairmont Glass Works, B415, N102)

c. Advertisements

i. Usually not offers

1. Don’t usually meet elements of criticality and completeness

2. To be offer, must give reader ability to complete the deal

ii. Car ad that doesn’t state positive terms to sell to particular person is not an offer (Ford Motor Co. v. Russell, B412, N101)

iii. Court is suspicious of “bait and switch” advertising; may construe an ad to meet elements of offer (Lefkowitz v. Great Minneapolis Surplus Store, B410, N101)

d. Parties’ Powers

i. Offeror 

1. Master of the offer

2. Specify any terms (ie. Time, place, method of acceptance)

3. Can revoke

ii. Offeree

1. Assortment of goods (UCC 2-311(2))

2. Once offeror has made offer, it is out of his hands, offeree has power of acceptance

e. Real Estate

i. Usually need more detail

ii. Face to face conversations strengthen likeliness of offer (Southworth v. Oliver [K for real estate, gentlemen talk, one leave to look for financing to buy the land, other goes to determine what price to ask, more than a casual conversation] B418, N103-104)

III. The Acceptance
a. Dfn:  Voluntary act of offeree whereby he exercises the power conferred upon him by the offeror and thereby creates the set of legal relations called a K

b. Mirror Image Rule – acceptance must be same as offer

i. If acceptance lists provisions in addition to the terms of the offer; not an acceptance (Ardente v. Horan, B423, N105)

ii. Counter principal – suggestions and requests don’t spoil the deal; mere requests will not adversely affect the offer (materiality is the key here)

c. Method of Acceptance

i. Offeror can set exclusive method of acceptance 

1. Timing may be crucial (Eliason v. Henshaw, B426, N106)

2. Suggested method of acceptance is not mandatory as long as offer is not setting exclusive acceptance

· UCC 2-206 Unless otherwise unambiguously indicated by the language or circumstances, an offer to make a K shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances

· Rest $32 In case of doubt an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests or by rendering the performance, as the offeree chooses

· Rest $30(2) If the mode of acceptance is not stated by the offer, acceptance is valid by any manner and by any medium reasonable in the circumstances
a. Performance may be clear acceptance (Allied v. Ford, B428, N106)

b. If performance is acceptance, must be manifested, intent is not acceptance (White v. Corlies, B431, N108)

ii. Silence is not generally an acceptance (Ducommun v. Johnson, B433)

1. Only good if

a. Offeree takes services or benefits where he has opportunity to reject

b. Offer states that silence will be acceptance and offeree is silent b/c he intends to accept the offer (only operates to benefit the offeree b/c offeror cannot prove this)

c. B/C of previous dealings, silence may be okay (bartender puts beer in front of you)

d. Silence as a gift – ordered merchandise mailed to you (except from charity) – 39 U.S.C. 3009

· Rest $69 Where an offeree fails to reply to an offer, his silence and inaction operate as an acceptance in the following cases ONLY: (a) where an offeree takes the benefit of offered services with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation, (b) where the offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction, and the offeree in remaining silent and inactive intends to accept the offer, (c) where b/c of previous dealings or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept 

IV. Duration of Offers

a. Methods of termination of the power of acceptance

· Rest $36 An offeree’s power of acceptance may be terminated by: (a) rejection or counter-offer by the offeree, or (b) lapse of time, or (c) revocation by the offeror, or (d) death or incapacity of the offeror or offeree

i. Duration of meeting; presumption that offer made in conversation lapses at the end of the conversation

1. One’s conduct may show there is no acceptance (Akers v. Sedberry, B435, N109-110)

ii. Promise standing alone not to revoke is not binding, need consideration (Dickinson v. Dodds, B447, N111)

1. If both parties know amount is nominal, it is not consideration

· Rest $87(1) An offer is binding as an option K if it (a) is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time; or (b) is made irrevocable by statute

iii. Performance – gives period of irrevocability to offeree when acceptance act has started

iv. Counter offers by offeree

1. If offeree makes a counter offer, he has lost his power to accept the original offer

a. Courts don’t want 2 powers of acceptance at the same time

2. If the original offer is irrevocable (option K) a counter offer will not terminate the offer

· Rest $39(2) An offeree’s power of acceptance is terminated by his making of a counter offer, unless the counter offer manifests a contrary intention of the offeree

3. Once counter offer is made, power of acceptance shifts to the original offeror

v. Rejection by offeror – kills power of acceptance b/c offeror may rely on conduct

1. If the offeree rejects the offer, the offer ends unless the offeror indicates that the offer still stands

· Rest $39(1)(2) The offeree states that although he does not want to accept now, he wants to consider further

vi. Firm offer

· UCC 2-205 An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed 3 months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror

b. Time

i. Hornbook Rule = reasonable amount of time to accept

ii. Offeror should specify a date

c. Effectiveness of acceptance

i. Effective when sent
ii. Revocation terminates power of acceptance – accept after revocation of offer, not effective

1. Revocation not good until received


a. Can revoke rewards w/out communication

d. Bilateral and Unilateral Ks

i. Bilateral – promise for promise

1. In cases of doubt, assume bilateral so at least give offeree option of accepting

ii. Unilateral – promise for an act

1. Flagpole hypo

e. Credit Card

i. Issuance of credit card is offer, no K until K is used (City Stores v. Henderson, N116-117)

1. Can cancel without warning

a. McD’s social dinner nightmare

ii. Regulation Z

1. Disclosure of finance terms in consumer transactions

a. 15 day notice of change in terms

f. Contractors

i. Offer can be revoked before accepted, Hand (James Baird v. Bimbel, B468, N117-118)

1. Sub cannot be bound b/c general wouldn’t consider itself bound to hire sub if offer was accepted

2. Promissory estoppel doesn’t apply in purported bargain

3. Sub didn’t intend to subject itself to one-sided deal

ii. General not free to delay acceptance or reopen K, but has period of time after use of sub’s figure to form bilateral K, Traynor (Drennan v. Star Paving [applies promissory estoppel] B470, N118)

1. Believes in protecting reliance interest


2. Better view

iii. B/C sub bids at the last minute, there are reasons to hold sub, but not the general, to give time to clarify (Holman v. Orville, B476, N119)

1. No mutuality of obligation

V. Bargaining at a Distance

a. Dispatch Rule

i. Completed when acceptance is sent

1. Offeree needs dependable basis for decision on whether to accept

a. Offeree doesn’t have to wait to know 

b. Offeree can immediately act or prepare to act 

2. These reasons make “mailbox rule” applicable to all forms of communication

b. Special situations

i. Sending withdrawal of acceptance after acceptance, but withdrawal reaches offeror first – K is formed when acceptance is dispatched

1. If allowed offeree to revoke acceptance allow mkt watch

ii. Send rejection, followed by acceptance – not acceptance

1. Makes acceptance a counteroffer

VI. Agreements to Agree

a. General rule:  agreement to agree is not binding
i. Counter principal – parties can agree that preliminary agreement is a binding K, even though it says parties will finalize later

ii. Can agree that it is not binding 

b. Look at circumstances of case to see if preliminary agreement should be binding

i. Words/language

ii. Specifics

iii. Terms

Alternative Dispute Resolution

I. Arbitration Agreement – K provision that provides for disputes to be settled privately

a. Requires disputes to be settled by neutral arbitrator

i. American Arbitration Association

1. Most historically known, but not the only one

2. List of arbitrators

a. Specialists/experts

ii. Parties together choose arbitrator

b. Proceedings

i. Confidential


ii. Cheaper


iii. Less formal

c. Used for all kinds of Ks

i. Not just big commercial parties

d. Corporations favor arbitration

i. Fear of litigation

ii. Fear of publicity

iii. Fear of losing business relationships

iv. Fear of class action

II. Mediation

a. Mediator tries to get parties to settle, but has no power to actually settle (unlike arbitrator)

b. Problem solving mindset

c. Time limit on arguments

d. Warranty in the box

i. Courts do not just accept them, courts look to see; collective effect is to make sure that P would not arbitrate, court said was unconscionable clause, must litigate (Brower v. Gateway, N88)

ii. If rules are one-sided, not good faith, must litigate (Hooters case, N88)

