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                                                                                                             Contracts Outline


Chapter 4:  Agreements and Promises

I. AGREEMENTS TO AGREE

a. General rule – agreements to agree are not binding

i. Parties can agree that preliminary agreement is a binding K even though it says parties will finalize later

ii. Can agree that it is not binding

b. Look at circumstances to see if preliminary agreement should be binding

i. Words/language (Arcadian [language in memo that says “negotiations may fail” shows no intent to be bound] B496 N2)

ii. Specifics

iii. Terms

c. When is it a K?

i. Emphasis is on acceptance = offer – 19th century

1. Moves parties from no K to K

2. Terms must be reasonably definite and complete

a. Parties make Ks, courts will not find deals for them

ii. Mid 20th century – criticize emphasis on acceptance = offer

iii. Relational theory of Ks – McNeil 

1. Distinction btwn discreet and relational K

a. Discreet = one shot

b. Relational = longer term, develop over time

2. Stresses that could be K even without a specific point in time where acceptance = offer

a. May drift through negotiations over time

iv. INTENT – Llewellyn

1. Thought was too mechanical of a process – should look at intent

2. More tolerate of gaps

a. If leave open terms need to indicate method to determine it later if want it to be binding (Martin [not binding b/c left open rent term saying “would be agreed upon”] B505 N4)

b. UCC 2-204(3) 

Even though one or more terms are left open a K for sale does not fail for indefiniteness if the parties have intended to make a K and there is a reasonably certain basis for giving an appropriate remedy

3. Look at what parties in fact intend (Palmer [despite writing saying memo of intent and “subject to” language, court said no s/j, need trial, language does not rule out K] B490 N2)

a. Leaving gaps that leave open important terms may indicate intention not to be bound (Empro [“subject to” controls – not a K] B501 N3)

II. BATTLE OF THE FORMS 

a. Background

i. Writings used by businesses do not follow legal terminology

ii. Each side prepares their own forms

1. Lots is pre-prepared by each side, with legal assistance

2. Often forms do not match

b. Mirror image rule 

i. Acceptance must match offer – purported acceptance with addt’l terms is not acceptance, is counteroffer

ii. Problems with MIR

1. Creates risk of one side being able to be a welsher – provides avenue of escape
a. Hypo:  food processor (buyer) and mfg of emulsion (seller) – buyer sends purchase order for quantity and type of emulsion (PO is silent as to warranties – means implied warranty of merchantability), seller sends acknowledgement form (disclaims all warranties), then there is a swing in the mkt and buyer can now buy cheaper somewhere else, so buyer looks at forms and notices discrepancy – can get out of the K, although before the mkt swing, both parties felt bound

2. May lead to implication of terms – performance may override MIR

a. Change facts of food processor and emulsion mfg hypo – no change in mkt, emulsion mfg ships emulsion and food processor accepts and uses it, then buyer alleges breach of warranty and seller says warranties were disclaimed

i. No K with exchange of forms – MIR

1. Disclaimer was new term, made it a counteroffer

ii. CL would say K formed when there was performance by both parties

1. Critical act – buyer’s acceptance of emulsion

iii. Last shot doctrine – form on table at time of crucial performance controls

1. Causes acknowledgment form with disclaimer to be part of the deal – no implied warranty

iii. UCC 2-207 tried to do away with MIR problems with sale of goods

1. UCC 2-207(1) 

A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms
a. Starts with language designed to repeal MIR 

b. Either can stipulate for MIR

c. For definite and seasonable acceptance – can’t leave out crucial elements of the bargain

i. Hypo – buyer sends purchase order for $250, seller sends acknowledgement for $300 with goods, buyer uses goods

1. Leaves out essential element – not definite and seasonable acceptance

a. Unless – if $300 is apparent on shipment and not hidden in boilerplate language and buyer uses goods, then may be agreeing – McD thinks doesn’t offend policy of 2-207

2. UCC 2-206(1)(b) 

Agreement to price of order can be found by acknowledgment itself

a. Unilateral K trick

b. Buyer has invited acceptance

2. UCC 2-207(2) 

The addt’l terms are to be construed as proposals for addition to the K.  Btwn merchants such terms becomes part of the K UNLESS (a) the offer expressly limits acceptance to the terms of the offer, (b) they materially alter it, or (c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received

a. Doesn’t say “different terms” only says “addt’l terms”

i. Some make a big deal of this and say applies only if are addt’l

ii. Consider trade usage – if is reasonable to disclaim, etc.

1. Trade usage is a question of fact

2. Arbitration must be expressly agreed to, not a supplemental term

b. Btwn merchants usually become part of K (Daitom v. Pennwalt [one said one-year SOL other said SOL as prescribed by law (4 years) – different, so “knock out” and are left with supplemental of UCC – 4 years] B522 N11)

i. If not merchants usually wash out of K

3. UCC 2-207(3) 
Conduct by both parties which recognizes the existence of a K is sufficient to establish a K for sale although the writings of the parties do no otherwise establish a K.  In such case the terms of the particular K consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act

4. McD says 2-207 creates flexibility for court to push case anyway it wishes to enforce the bargain K

5. Process with 2-207 

a. Which communication is the offer?

b. Did either party expressly cop out? (did they say offer or acceptance must pass MIR)

i. If opt out will not be K without exchange of forms

c. Was there an expression of acceptance?

i. Acceptance of goods (Hill v. Gateway [awareness that written terms come with box and using product past 30 days means bound to terms]

1. “30 days” hypos

a. When agent brings box, says not have K until you have it for 30 days, give an extra $200 or I’ll take it back – doubt court will say no K, right of title has passed

b. Box delivered, explodes before take computer out, doubt court would say no warranty b/c no K of sale b/c haven’t had for 30 days

d. At any point do we have parties assenting to disputed terms? (Daitom v. Pennwalt [responding PO acknowledged initial proposal, “in accordance with Pennwalt’s proposal,” could have been troublesome, court did not use that] B522 N10)

i. If so will hold disputed terms

iv. UCC 2-204(2) 

An agreement sufficient to constitute a K for sale may be found even though the moment of its making is undetermined

Chapter 5:  Policing Agreements and Promises

I. Debate on POLICING DOCTRINES
a. Utilitarian

i. Emphasize efficiency

ii. Formally manifested agreement

iii. Want to cut down on enforcement of policing doctrines

b. Paternalistic

i. Hardship – look from perspective of those with unequal bargaining power

ii. Want to expand relief under policing doctrines

c. Llewellyn – need to allow courts to have policing doctrines, otherwise to avoid unconscionable Ks they will manipulate the rules and strain interpretation

II. DURESS – any wrongful act or threat by one contracting party that compels or induces through fear the other party to enter into a transaction against his will

a. Clear case hypo:  the Sibley Tie – offer to sale tie for $80K to be delivered May 1, has written memo, puts gun to your head, sign it or else, agree

i. Is objectively manifested agreement, but not binding b/c obtained under duress

ii. Physical harm cases never litigated, clear cut, question is with econ pressure

b. Elements of duress

i. Illegal Threat

1. Increase in prices not usually sufficient threat for duress (Standard Box v. Mutual Biscuit B540 N16)

a. Not illegal

b. No emergency

c. Pure increase as precipitated by mkt factors

2. Econ pressure – may be morally wrong but not illegal

a. Today we recognize that it may be basis for duress

3. REST 176 

(1) A threat is improper if (a) what is threatened is a crime or a tort, or the threat itself would be a crime or a tort if it resulted in obtaining property, (b) what is threatened is a criminal prosecution, (c) what is threatened is the use of civil process and the threat is made in BF or (d) the threat is a breach of the duty of GF and fair dealing under a K with the recipient

(2) A threat is improper if the resulting exchange is not on fair terms, and (a) the threatened act would harm the recipient and would not significantly benefit the party making the threat, (b) the effectiveness of the threat in inducing the manifestation of assent is significantly increased by prior unfair dealing by the party making the threat, or (c) what is threatened is otherwise a use of power for illegitimate ends

ii. Illegal threat induces fear 

1. Reasonable person standard

2. May sometimes look to subjective factors

iii. Illegal threat overwhelms the free will of the victim

1. Subjective standard applied – what is the will of this actor? (Dunham v. Kudia [dept store and fur storage] B543 N17)

a. Does not require that an objective reasonable person be overcome

iv. Is litigation possible
1. A threat to refuse to perform a K cannot be made predicate of duress b/c litigation is possible for breach of K (but breach is illegal)

a. Court may consider circumstances (time, availability of parties, etc.)

III. UNDUE INFLUENCE

a. Elements

i. Weakened condition

1. Not in normal mode

ii. Excessive bargaining pressure from other side

b. Sometimes turns on conditions of situation (Odorezzi v. Bloomfield School District [teacher resigns under undue influence from superintendent who says he will tell of his homosexual activity, resignation procured after teacher had been up for a long time and police questioning] BN19)

IV. FRAUD (AKA MISREPRESENTATION)

a. Dfn – misleading (broad meaning)

i. Econ actor is misled into thinking a deal is good when it is not, by words or actions that undermine integrity of bargain K

ii. Fraud is inconsistent with theory of freedom of K

iii. Discourages econ activity 

1. In countries without protection, not want to play in their mkts

2. Utilitarian and paternalistic views both condemn fraud

b. Background

i. Starting point of Anglo American law of K – was no duty to disclose

ii. UN negotiations

1. Civil law countries want general duty to act in GF in negotiating stage of K

2. America and England do not want this, just want GF once there is a K

iii. CL

1. No duty to disclose, but can’t do or say anything to impose on other (Lardlaw v. Oregon N22)

2. Fried – protect rights in info to encourage investment 

a. Want system where actors are encouraged to seek info – if have to disclose everything, takes away incentive to learn things

iv. Modern (since 1850)

1. McD not think you will find cases that say no duty to disclose

2. Kronman 

a. Cases finding duty to disclose usually involves casual info (Smith v. Peterson [state was going to condemn hwy that provided direct access to the bldg sold] B556 N24)

b. Cases allowing nondisclosure usually involves info that required investment to acquire

3. Usually rests on an affirmative act, not pure nondisclosure (Obde [termite infestation, seller made some repairs] N23), (Weintraub [roaches in house when lights off, seller always kept lights on] B553 N23)

c. Elements – elements of fraud usually lead to jury questions (Holcomb v. Hoffscheider B548 N21)

i. Affirmative representation of fact – statement (Gibb v. Citicorp [damage to a single area pointed out, mislead by trying to “shore up” visible damage] B559 N24)

1. Silence – sometimes called constructive fraud

ii. Statement of fact as opposed to a promise – something that exists now or existed in the past

1. GA courts are fond that fraud can’t be based on representations that are promissory in nature

a. Exception – if never have intent to honor promise, that would be a present misrepresentation

iii. Representation is material to transaction – would affect purchase (Simmons [no water service at night, misleading, no way to know needed to check at night for water] N22-23)

iv. False

v. Known to be false by person making the statement (“scienter”)

1. Also includes reckless disregard for truth – don’t know, but say you do

2. Some courts add an addt’l element – intent to mislead

a. McD says this is with “scienter”

vi. Relied upon by buyer

1. “As is” clause attempts to rule out any reliance, but court says that is relevant to reliance but not conclusive (Gibb v. Citicorp B559 N24)

vii. Causes injury or damage

d. Clear cut case example

i. Used car hypo:  look at used Toyota, salesman says this car has never been wrecked (he is lying, has been wrecked), you pay $3K (fair mkt value for unwrecked car), have problems with the car, take it to mechanic (who happens to be the mechanic who repaired it after it was wrecked, he tells you), find out really only worth $2K

e. State of the law in fraud

i. Common elements of cases that recognized duty to disclose

1. Failure to disclose very unfair info with sellers failing to disclose to buyer

2. Casually acquired info

3. Vital, critical info

4. Buyer at marked disadvantage in learning of situation

5. Buyer with unfair bargaining power

ii. Uncertain how far duty extends

1. Janet, mom of 3 learns of child sex offender in neighborhood, can she sell her house without telling potential buyers?

f. Remedies

i. Rescind

1. Sometimes will allow rescission even without all elements of fraud if can return parties to original place (Bates v. Cashman [innocent misrep by seller concerning right of way that was essential to corp’s profit, no scienter] B540 N21)

ii. Affirm K and keep it and sue for damages

iii. Benefit of bargain rule (some jurisdictions)

1. Difference in promised and delivered price

iv. Out of pocket expenses

V. PUBLIC POLICY
a. Generally

i. Looking at substantive terms

b. Exculpatory clause – K clause that disclaims liability

i. Some courts employ a strict interpretation of the language – you can disclaim liability for negligence, but must be expressly specific

1. Example – must refer specifically to “personal” injury for it to be disclaimed, not just “injury”

2. Problem with this approach – invite atty for landlord to use more specific language In future leases

ii. Some courts say is volatile of public policy (McCutcheon v. United Homes [attempt to disclaim negligence liability in multi-dwelling housing is volatile of public policy] B565 N25-26)

1. Follows paternalistic approach

c. Covenants not to compete

i. Clear cut example – owner of Thai restaurant sells to buyer, for buyer to succeed, it is essential that present owner agree that he will not compete in the mkt with buyer, to sell goodwill of restaurant it is essential that he not compete, reasonable to sign cov not to compete for 5 years

ii. Courts recognized the legitimate int in having covs not to compete incident to selling business as long as is reasonable in extend and duration

iii. Considerations

1. Time duration

2. Area

3. Subject matter

a. Can’t be overbroad (Karpinski v. Ingrasci [said couldn’t practice oral surgery or dentistry] B573 N27)

b. Attorneys can’t cov not to approach customers – under public policy clients should always be able to choose their attorney (Duyer v. Jung B570 N27-28)

iv. Invalidation – courts  can invalidate entire clause as against public policy or they can “blue pencil” the invalid part

VI. UNCONSCIONABILITY

a. Generally

i. CL

1. Law courts would not invalidate b/c K was considered unfair 

a. Based on freedom of K – duty to read

2. Equity recognized unconscionability

ii. Courts can refuse to enforce on grounds of unconscionability, but no dfn of unconscionability – empowers courts

b. UCC 2-302 

(1) If the court as a matter of law finds the K or any clause of the K to have been unconscionable at the time it was made the court may refuse to enforce the K, or it may enforce the remainder of the K without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result

(2) When it is claimed or appears to the court that the K or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination
c. Chain of questions in deciding unconscionability

i. Is there unequal bargaining power
1. Adhesion K – take it or leave it, not automatically invalid

ii. Element of surprise – procedurally unconscionable

1. Quality of agreement with respect to the terms

2. Conspicuous or buried in legalese

a. Can be conspicuous even though not introduced until package arrives at your home (Rinalid v. IO Mega Corp [disclaimer effective] N33)

i. No consensus on rolling K issue

3. Understandable, explained (if explain pro rata clause will be okay, but that never happens)

iii. Harsh substantive impact 

1. Consider individual and community as well

2. Leverage given (Williams v. Walker Thomas Furniture [pro rata clause] N29)

3. Product itself (Industrialease [product never worked at all, K unconscionable b/c of unequal bargaining power and procedural unconscionability – **finance lease – 3 parties (equip supplier, lessee and lessor), lessor not know about product, usually disclaims, leasing Ks today governed by UCC 2A – 2A-103(1)(g) lessee may approve or be informed of terms of sale btwn mfg and lessor, no implied warranty given by financing leasing agent**] B595 N33-34)

iv. Any possible commercial justification 

1. If can say, we can’t do business without this clause, they can do it

a. K with security int is okay – payments applied as they are made, items freed from repossession as they are paid off – normal customer expectation, is okay

2. Not unusual to disclaim all warranties

a. Used goods

b. High risk or experimental goods

c. Other setting where someone else is giving warranty

i. Ex – with car dealership, should look to mfg for warranty

3. Consequential damages

a. Exclusion of consequential damages is okay as long as it is not unconscionable (UCC 2-719(3)) (NEC Technologies v. Nelson [GA case – TV blew up, disclaimer was conspicuous and comprehensive, fire risk was remote, not unreasonable] N35)

b. Seed cases different – price is not set by product itself, it is set by what grows from it (Mullis [GA case – disclaimer providing for return of purchase price only was unconscionable] N35)

i. Opinions are divided, GA on paternalistic side

v. Consider market imperfections
1. Persuasive, not crucial element

d. Arbitration agreements

i. 9 U.S.C. 2 – U.S. Arbitration Act – arbitration agreements can only be avoided by standards at law or equity for revocation of K

1. Statute prevents states from treating arbitration agreements differently from other Ks

ii. Courts are policing fairness of arbitration agreements under unconscionability doctrine

1. Generally must be procedural and substantive elements of unconscionability, but substantive alone may be sufficient

a. Even if consent to arbitration clause, will not enforce if too harsh on buyer (Gateway v.  Broader [buyer in NY has to go to Chicago for arbitration, which is only legal redress available, unconscionable] N36)

i. May not be in line with standards set by SCOTUS for policing Ks for unconscionability

1. Clause is not per se unenforceable b/c doesn’t give cost and fees involved (Green Tree Financial [financial agreement to arbitration, also required to buy ins from them, not told price of ins, must go to arbitration] N37)**WHO DECIDES MATTERS

e. Rolling Ks

i. 2 different issues

1. Whether term in question is part of agreement?

a. Should UCC 2-207 (wash out) or Hill (Easterbrook) apply

2. Assuming term is part of K, is term unconscionable or should it not be enforced for some reason?

ii. Public policy discussion

1. If prepared to accept more policing then may not have to worry so much about K formation b/c can invalidate them with policing

2. But if limited on policing doctrines then K formation becomes very important

3. May be able to combine – if there is an arguable lack of consent may strengthen unconscionability case

f. PRICE UNCONSCIONABILITY

i. Not as strong a case for procedural unconscionability b/c people know price when they buy

1. Factor to consider – door to door sales, some customers have problem with pressure, can’t just leave like in a store

a. FTC rule now dealing with door to door sales

i. Gives buyer right to cancel within a certain time period

ii. Consumer advocates like FTC rule, say unconscionability doctrine not as effective b/c have to try every case – expensive

2. Shocking price disparity is unconscionable (Jones v. Star Credit Corp [refrigerator valued at $300, sold for $900] B601 N38-39)

ii. Consider that finding price unconscionable cuts people out of the mkt 

iii. Bank charges – bank under duty to act in GF when setting amt, if not disclosed to consumer it is a question of GF, if bank gives advanced disclosure of fee schedule, no BF, amount not unconscionable (Best v. Bank of Oregon N40)

VII. FAILURE OF ESSENTIAL PURPOSE 

a. UCC 2-719

(1) Subject to the provisions of subsections (2) and (3) of this section and of the preceding section on liquidation and limitation of damages, (a) the agreement may provide for remedies in addition to or in substitution for those provided in this Article and may limit or alter the measure of damages recoverable under this Article, as by limiting the buyer’s remedies to return of the goods and repayment of the price or to repair and replacement of non-conforming goods or parts; and (b) resort to a remedy as provided is optional unless the remedy is expressly agreed to be exclusive, in which case it is the sole remedy

(2) Where circumstances cause an exclusive or limited remedy to fail of its essential purposes, remedy may be had as provided in this Act

(3) Consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable.  Limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable but limitation of damages where the loss is commercial is not

b. Remedy in SOG can be limited to exclusive remedy (repair and replacement)

i. So long as K says it is exclusive remedy

ii. If the exclusive remedy fails of its essential purpose, may have other remedies

1. Classic example – warranties

a. Have opportunity to fix it

b. If can’t, damages may be available

i. Difference in value as warranted and as delivered

iii. Disagreement – whether failure of repair and replacement leads to consequential damages 

1. Some courts say yes, some say no

VIII. POLICING THE STANDARD FORM K

a. Const’l right to jury trial cannot be waived in standard form K (Fairfield Leasing B613 N42-43)

i. McD curious why con law hasn’t come up with arbitration clauses – some even say cannot require arbitration clause to be conspicuous

b. Meaning of terms

i. Some courts employ reasonable expectations doctrine – define in terms of what party should reasonably expect it to mean (C&J Fertilizer v. Allied Ins [meaning of burglary not limited to ins co’s dfn of visible entry, court say was surprise] B618 N43)

1. Not generally accepted

ii. Not allow surprise

iii. Consider if there are commercial reasons for dfn used (C&J case, McD says to avoid disputes on what is burglary, require visible entry)

iv. REST 211 – NOT FOLLOWED

(3) Where the other party has reason to believe that the party manifesting such assent would not do so if he knew that the writing contained a particular term, the term is not part of the agreement
1. Not generally accepted (mainly in Arizona for ins cases)

2. Not included in Article 2

IX. POLICING MODIFICATIONS

a. Pre-existing duty rule – promising to do what you are already obligated to do is no consideration (Alaska Packers Assoc v. Domenico [seamen want increase in pay to do same work] B629 N44-45)

i. Ways around PEDR

1. Promise to do something new (such as: we want more money to fish and we will give you our hats after we finish work if you pay us more)

a. May bring up nominal consideration issues

2. Mutually rescind and waive original K, then make new K (tear up old Ks to where both parties are “free” then make new K)

a. May not work b/c really nothing changed

b. Issue of coercion

c. Consider if other options are available (Schwartzreich v. Bauman-Basch [clothing designer mkt, others around that can be hired, recession ritual is okay] B632 N46)

3. Unforeseeable difficulties in performance of original K

a. REST 89A 

Promise modifying is fair if is prompted by unanticipated occurrences (Angel v. Murray [income of trash collectors pay went up when number of garbage cans goes up] B642 N50-51)

ii. Court should consider all and see if modification should stand, if think modification is okay, invoke an exception

1. The more pressure on the party from who you are trying to get modification, the more BF

2. Commercial justification – consider other options available to parties

3. Timing (Austin v. Loral [component parts for military hardware – found econ duress during Vietnam] B637 N50)

4. Honesty of statements

5. Threat of breach 

a. We are beyond the statement “a threat to refuse to perform K cannot be made the predicate of legal duress” (Standard Box v. Mutual Biscuit B540)

b. UCC 2-209(1)

Modification, Rescission, and Waiver – an agreement modifying a K within this article needs no consideration to be binding – consider wedding cake hypo

i. As it eliminates consideration requirement, repeals PEDR – one with the other

ii. Imposes GF test

1. In performance and enforcement – not negotiations (1-203)

2. GF = honesty in fact (1-201(19))

a. Honesty in reasons for seeking modifications

i. Hypo:  baker really facing employee money problems

3. For merchant, honesty in fact and observance of reasonable common standards of fair dealing in trade (2-103(1)(b))

iii. Need legit commercial reason – extortion of modification without legit commercial reasons is ineffective

1. Mere technical consideration cannot support modification in BF

2. Hypo:  possible financial distress of baker may be legit reason to seek modification

iv. Need writing
1. UCC 2-209(2) 

A signed agreement which excludes modification or rescission except by a signed writing cannot be otherwise modified or rescinded, but except as btwn merchants such a requirement on a form supplied by the merchant must be separately signed by the other party

v. Must satisfy SOF – written modification must have all the terms 

1. UCC 2-209(3) 

The requirements of the SOF section of this Article (2-201) must be satisfied if the K as modified is within its provisions

2. Functions of consideration can be served by writing requirement

a. Evidence function

b. Cautionary function

c. Channeling function

vi. If does not meet requirements for a modification, it may be effective as waiver – voluntary relinquishment of a known right

1. UCC 2-209(4) 

Although an attempt at modification or rescission does not satisfy the requirements of subsec (2) or (3) it can operate as a waiver

2. Conversation agreeing to increase in price waived right to have cake delivered at K price

vii. Party making waiver may retract by reasonable notification

1. UCC 2-209(5) 

A party who has made a waiver affecting an executory portion of the K may retract the waiver by reasonable notification received by the other party that strict performance will be required of any term waived, unless the retraction would be unjust in view of a material change of position in reliance on the waiver

2. Call right back – sufficient, no reliance

3. After delivery – unjust, reliance

a. McD says is estoppel

c. Payment in full check

i. Plumber hypo

1. Hire plumber to fix sink, agreement in writing to pay $500, plumber performs perfectly, no dispute, now owe $500

a. McD says, if you release rest of your claim, I’ll give you $400 today 

i. Plumber agrees – make agreement in writing

ii. Later plumber sues for $100, McD uses written agreement for $400 as defense

1. Plumber says PEDR, no consideration

a. General CL would support plumber’s position

b. GA (OCGA 13-4-103) indicates that actually paying the money would be consideration

2. K with plumber says fair mkt value, after he finishes McD says $300, plumber says $500, both have GF belief that their amount is fair and just

a. McD says I’ll pay $400 if you drop it

i. Plumber agrees, put it in writing

ii. Plumber sues

1. No dispute anywhere, this is valid consideration

a. Each side has given up right to assert its side in GF

b. Bona fide dispute – can have compromise

3. Change facts – no agreement on fair mkt value, disagreeing getting unpleasant, in effort to break out of this McD sends $400 check to plumber, in legend writes conspicuously “payment in full for all claims plumber may have”

a. Plumber takes it and cashes it

b. Later sues

i. Courts would say accord and satisfaction – he didn’t have to take it

1. Accord = agreement

2. Satisfaction = payment of the money

4. Change facts – plumber wants money, but not want it to be considered accord and satisfaction, so he takes pen and strikes through legend and writes “taken under protest” or “with full reservation of rights”

a. At CL – not matter, actions speak louder than words

b. UCC 1-207(1) 

Party with explicit reservation of rights who performs or promises or assents to perform does not thereby prejudice the rights reserved

i. Sharp division on whether 1-207 changed the law to extend that it will allow plumber to cross out legend and write qualification on check

1. Some thought too much pressure on debtor

2. Others felt payment in full check was way to get compromise

ii. Debate lingered until added subsec (2) – says that (1) does not apply to accord and satisfaction

1. Can’t cross through language and avoid compromise

a. Retains practice of unilateral means to induce settlement

2. So subsec (1) covers waiver and estoppel situations

a. Late delivery, B would like to take goods but worried that if he accepts them that will estop him from suing for damages for late delivery – “I’ll take goods, but under protest”

ii. UCC 3-311 

Want to guard against surprise accord and satisfaction
1. Allows organization to specify person to which payment in full checks should be sent

2. If is an organization can return to party trying to pay within 30 days

3. Overriding provision – if can prove that check got to the one responsible and that person took the check – organization is bound

Chapter 6:  Substantive Content of the Duty to Perform

I. PAROL EVIDENCE RULE 

a. General rule – once in writing it is inappropriate to consider extemporaneous statements that contradict the writing

i. Policy considerations

1. Writing more accurate than human memories in reflecting actual agreement

2. Fear that finder of fact may be misled by evidence that is fraudulent or unintentional invention by witnesses that will bias the outcome of litigation

3. Certainty

4. Minimize disputes about what terms of deal are

5. Avoid risk of expos facto considerations

ii. Criticism

1. Words do not have plain and ordinary meaning

a. Must always define terms in context (Pacific Gas [D said indemnity clause for 3d parties’ property only, not P’s – no look at intent] B682 N62)

2. Exclusionary rule does not allow jury to consider what parties said before and after written K – if litigation is to be search for the truth then should let finder of fact hear everything

3. Typically used by party who was dominant econ party against econ underdog – party is dominating the making of the writing in favor of selves

4. Can admit in court and still not be held (Baker v. Bailey [water lines, hardball of the year award] B671 N59)

a. Not same as with SOF – if admit, enforceable, but not beyond quantity admitted

b. With PER, oral agreements not enforceable, can’t jump from this oral agreement to legal commitment of written K

iii. Support – economically efficient

b. Integration clause – says writing contains complete exclusive and final agreement of the parties – formal clause designed to say this is complete integration of relationship, nothing else agreed to

i. Designed to invoke the application of PER

ii. Doesn’t have to be exact wording (Baker v. Bailey [“intent of parties to fully set forth their conditions on water use”] B671 N59)

c. SOG

i. UCC 2-202 

Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented (a) by course of dealing or usage of trade or by course of performance and (b) by evidence of consistent addt’l terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement

1. Unless K was meant as complete and final 

2. If addt’l terms are such that if are agreed upon would be in writing, not allowed

ii. Post writing promise is PEDR problem (say will put tires on after sign K)

iii. Writing can always be explained by course of dealing, usage of trade or by course of performance – do not have to show ambiguity

1. Course of dealing (1-205) – a sequence of previous conduct btwn the parties to a particular transaction which is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct (what parties have done in other Ks)

2. Usage of trade – any practice or method of dealing having such regularity of observance in a place, vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question.  The existence and scope of such a usage are to be proved as facts.  If it is established that such a usage is embodied in a written trade code or similar writing the interpretation of the writing is for the court

3. Course of performance (2-208) – where the K for sale involves repeated occasions for performance by either party with knowledge of the nature of the performance and opportunity for objection to it by the other, any course of performance accepted or acquiesced in without objection shall be relevant to determine the meaning of the agreement

iv. If ambiguity – always let in evidence

d. Exceptions to the parol evidence rule 

i. Collateral agreement – can have written K and have collateral agreement on the side, if proper separation exists btwn the 2 then PER does not preclude enforcement of collateral agreement

1. Requirements to be collateral

a. Must be collateral in form
b. Express or implied provisions must not be contradicted (Gold Kist v. Carr [K said tiem to time but under no obligation, P says had exclusive hauling rights] B678 N60)

c. Must be something normally not expected to be in the writing (Mitchell v. Lath [removal of icehouse form neighboring property normally expected to be in the writing – policy attitude of Andrews: believe that purpose of rule was right one, not to be discarded in spite of injustice from time to time] B660 N55-56)

2. Things likely to be found to be collateral

a. Stylized legal document, not varied to transaction

b. Family transaction

ii. Explanation (Masterson v. Sine [explanation of depreciation value allowed] B664 N57-58)

1. Rule prohibits contradiction (Trident Center [loan agreement with acceleration clause and clause that said lender not entitled to early payment] B684 N64)

2. Cannot explain what is already clear

3. Allowed to explain ambiguity
a. Ambiguity – reasonable person of knowledge and intelligence of the area could attach more than one possible meaning to the word 

4. Cannot explain secret agreements (Eskimo Pie [can’t explain that companies had secret agreement for meaning of “nonexclusive” – P said this meant only nationwide, not locally, not admissible] B680 N62)

5. Contradictory terms – look at intent
II. General principles of interpretation – slogans

a. Effectuate mutual understanding of the parties

i. Course of performance – have to have more than once (Nanakuli v. Shell [K said posted price at time of delivery, P said there was understanding of price protection, D had delayed implementing price increases for P before] B714 N64)

1. UCC 2-208

(1) Where the K for sale involves repeated occasions for performance by either party with knowledge of the nature of the performance and opportunity for objection to it by the other, any course of performance accepted or acquiesced in without objection shall be relevant to determine the meaning of the agreement

(2) The express terms of the agreement and any such course of performance, as well as any course of dealing and usage of trade, shall be construed whenever reasonable as consistent with each other, but when such construction is unreasonable, express terms shall control course of performance and course of perf shall control both course of dealing and usage of trade

(3) Subject to the provisions of the next section on modification and waiver, such course of perf shall be relevant to show a waiver or modification of any term inconsistent with such course of perf

2. Still consistent with the writing 

3. Just an exception to the K, doesn’t annul the writing
ii. REST 201 

If both sides have attached different meanings and one side knows of discrepancy then the party that knows of discrepancy loses

iii. Conditions known (Berke Moore v. Phoenix Bridge [knew of estimate of deck, agreeing to pay subcontractor for more than estate makes no sense] B701 N66)

iv. Carry out objective of K (Keating v. Stadium Mgmt [commission from advertising] B789 N67-68)

v. Construe against drafter in event of ambiguity

vi. BOP is on party seeking to show narrower meaning (Turner Holdings v. Howard Miller Clock Co [meaning of “under consideration”] B704 N67)

1. Can use trade usage info to support meaning

b. Ascertain intention of the parties

c. K should be construed as a whole
d. Course of dealing and usage of trade (UCC 1-205)

III. GOOD FAITH – overriding meta-principle of commercial law in general

a. Objective – reasonable common standard

b. GF is used as a way of excluding kinds of behavior that we find unacceptable

i. Question to ask – what is court objecting to in this case?

c. Employment context

i. BF can be found despite K language giving employer discretion – restraint on exercise of discretion power by doctrine of GF

1. Improper motive (Fortune v. Nat’l Cash Register Co [fired him to deny him his bonus as salesperson, even though said he could be fired without cause] B737 N69)

a. Firing to deny benefit

b. Increasing quota benefit (Tymshare B742 N69)

2. Can’t work without taking compensation (Pillors v. Billingsley [even though K said compensation was employer’s judgment on what is reasonable] B750 N70)

3. Not likely to find courts using this power in GA

a. Would say “at will” means no constraints

d. Creditor/debtor context

i. Utilitarian – never BF to do what K says you can do

ii. Paternalistic – GF requires giving other party a chance to make good (KMC [grocery store has money in trust, groc store having financial difficulties, trust cuts off payments, can’t do it] N71)

e. Permanent Editorial Board of UCC (PEB)

i. Purpose – effort to maintain uniformity of law

ii. Commentary #10

1. Failure to act in GF under UCC Is K, not tort

a. No chance for punitive damages or atty fees

2. K must be read in light of K context as it is 

a. No absolute insulation b/c K says is permitted

b. Critical question – has party acted in GF to act within terms of K?

i. Otherwise overlook distinction btwn enforcing and recognizing that should be interpreted in commercial context

f. Bad check charges

i. Could be issues of GF when amount of charges are greatly in excess of cost to bank

ii. If depositor is informed of all charges at the outset and whenever changes are made, then no issue of BF

g. Output and performance Ks

i. UCC 2-306

(1) A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in GF, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded

(2) A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale

ii. If go completely out of business – that is okay

iii. Problem if still in business, just not producing that particular product anymore (Feld v. Henry Levy and Sons B747 N73)

1. Facts

2. Motives

3. Timing

4. K provision

Chapter 7:  Conditional Nature of the Duty to Perform and Permissible Responses to Failure of Conditions and Breach of Duty

I. Vocabulary

a. Express condition – put in by parties

b. Implied cond – put in by court

c. Term – which relates to a particular matter (1-201(42))

d. PROMISE – manifestation of intention to act or refrain from acting in a specified way, so made as to justify a promise in understanding that a commitment has been made (REST 2)

i. Example – I will build sidewalk in accordance with attached plans in Nov

ii. Commitment that something will happen 

iii. Provides COA – gives aggrieved party a sword

e. CONDITION – an event, not certain to occur which must occur, unless its nonoccurrence is excused before performance, before K becomes due

i. Example – I will build sidewalk for you in accordance with these plans in Nov provided that the sun shines 20 days that month

ii. Failure to satisfy condition does not give rise to COA – shield from liability rather than sword that gives rise to liability

1. If cond not met, no breach for not performing 

a. Excuses promisor

i. Limits risk of promisor

2. Failure to satisfy condition results in forfeiture of promisee’s position under the K

f. PROMISSORY CONDITION

i. Example – builder promises to construct sidewalk during Oct for owner in accordance with attached plans and owner promises to pay $4500 for the sidewalk on cond that builder construct the sidewalk

1. Construction of the sidewalk is simultaneously a promise and a cond

II. Specific uses of express conditions and their operation and effect

a. Identifying promise, condition, and promissory cond

i. Way labeled in K

1. Not all controlling, but a strong factor indication

ii. Implications

1. Cond – no breach of promise, no consequential damages, relives performance of other party

a. Excuses party form performance

b. Does not give rise to COA

2. Promise – failure to perf can get consequential damages, but does not relieve other party from performing

a. Gives COA for damages

b. Does not excuse performance

3. Promissory cond – can get damages and are excused from perf

iii. Consider entire K

1. Implied cond of subst’l perf

a. No room for subst’l perf with express conditions (Brown Marx [bank will provide financing if get certain amount of signed leases, didn’t meet completely, bank is relieved from perf] B769 N78-79)

b. Different than with promise – there IS room for substantial perf

iv. If cond is not labeled a cond courts may characterize it as a promise rather than a cond to avoid forfeiture 

1. REST 227(1) 

In resolving doubts as to whether an event is made a cond of an obligor’s duty, and as to the nature of such an event, an interpretation is preferred that will reduce the obligee’s risk of forfeiture, unless the event is within the obligee’s control or the circumstances indicate that he has assumed the risk

III. Interpretation of K language to determine if it creates an express cond

a. Language comparison (Howard v. Fed Corp Ins Co [one clause said explicitly was cond precedent, clause in question did not have label of cond] B776 N79)

b. Consider purpose

c. Terms used (Fidelity-Phoenix [used term warranted, court said same as cond; McD thinks unwarranted sounds more like promise] B778 N79)

i. Usually saying is a condition does mean it is a cond, but not totally controlling

d. Context of situation (North American Graphite v. Allen [K said $4K/$5K to be paid as soon as plant reached production phase, never did, court says not a cond, was just term to describe convenient time, rely on fact that engineers do not usually work on contingent basis] N80)

IV. Common types of express conditions

a. Satisfactory clause (I will do X if I am satisfied)

i. Antiquated view – total discretion of the party, can decline to accept if is unsatisfactory to him in anyway (Gibson v. Cranage [K to pay for painting if satisfaction to buyer] B780 N31)

ii. Modern – 2 ways to constrain (Forman v. Benson B782 N81)

1. Reasonableness

a. If dealing with operative fitness or other subject to evaluation

2. GF (Forman [court decided party not acting in GF when they began raising prices] B782 N81)

a. If dealing with taste, feelings or judgment

b. 3d party expert clause – owner promises to pay if expert certifies that work was done in accordance with plans

i. Expert’s purpose

1. Quality control agent of owner

2. Settle disputes (on what is proper construction)

ii. Courts are reluctant to 2nd guess expert in their area of expertise – so without certificate, cond not met

1. But if find they fail to certify b/c of reasons not within their area of expertise, then failure to obtain certification is excused

c. Obtaining financing

i. Implied promise to use due diligence to obtain financing (Luttinger v. Rosen [DD satisfied by going to only S&L that would make that amount of a loan, P said should have gone to others, law does not require the perf of a futile act] B788 N82)

V. Excuse and avoidance of express conditions

a. Impossibility

i. Created by person who cond went in favor of (DuPont v. Schlottman [letter proposed a test that DuPont would operate for a year and see results, they sold plant after 6 mos, selling plant made it impossible to meet the express cond – allowed to show that value of plant was greater] B790 N82)

ii. Still consider protection of legitimate interests of the other party (Hanna [legit ints of ins co, to tell cause of accident, were triggered by long delay of reporting accident, those ints prevail over impossibility] B791 N82-83)

1. Evidentiary function

b. Contrary to public policy (Strickland N85)

i. Leg amputation example – ins policy said had to be within 90 days of injury, GA remanded case to consider if it was contrary to public policy

1. Considerations

a. Med science with respect to rehabilitation of limbs

b. Other time limits

c. Time limit related to econ exposure of ins co

d. Relationship of time limit to various causation factors

2. Most courts uphold such clauses

ii. Have upheld ins policy limitations to expenses within one year

c. Waiver

i. Dfn – voluntary intent’l relinquishment of a known right

1. Giving away a legal right that you have 

2. Predicated on consent of party waiving the term

ii. Anti waiver clause in K – just b/c we do this doesn’t mean we give up right to do this

1. Can’t waive consideration for the agreement b/c would make it a gift and not binding (Conn Fire Ins v. Fox [jury could have found waiver by inspection b/c proof of loss requirement was not the consideration to the policy, premiums were the consideration] B795 N86)

2. Court will look to regular motivations, cannot just say X is consideration (Clark v. West [staying sober is not consideration for paying to write books] B799 N87)

iii. Course of performance – can show waiver

1. Accepting late installment payments 

a. Waiving fee schedule, not the payment itself, payment is consideration, can’t waive

2. Things creditor can do to protect self

a. Reservation of rights (1-207)

b. Inform debtor that will not accept late payments in the future

d. Estoppel

i. Arises based on reliance factor

ii. When create impression that will not insist on satisfaction of a cond and other relies by not satisfying cond

iii. Estoppel is not faced with same requirements as with waiver

1. Reliance can be substituted for consideration

e. Failure to give notice of breach

i. UCC 2-607 

Buyer who has accepted goods must give reasonable notice of breach

1. Failure to give required notice of breach bars all remedy

2. Seller’s try to strengthen this defense by specifying time limit in K

a. Time limit will be enforced unless manifestly unreasonable (Vandenberg [time limit for flower bulbs was 8 days – found manifestly unreasonable] N89)

VI. The overriding of express conditions to prevent forfeiture 

a. REST 229 

To the extent that the non-occurrence of a cond would cause disproportionate forfeiture, a court may excuse the non-occurrence of the at cond unless its occurrence was a material part of the agreed exchange

b. Examples

i. Money loan, one day late, acceleration clause kicks in to make entire debt due – okay

ii. Home mortgage loan, homeowner is diligent in payments for 15 years, on one payment is 5 days late, bank forecloses, accelerates debt – court will not lend support to this

1. Must give borrow opportunity to correct technical default, not talking about permanent refusal to pay

iii. Commercial office lease, fail to pay RE taxes on time, 15 days late

1. Many cases say lessee has property int, excuse

a. Harm to lessor very slight – maybe reputation

b. Taxes have been paid, just late

2. Look at reliance int (JNA Realty Corp v. Cross Bay Chelsea [improvements, goodwill in restaurant, should allow renewal of lease even though past renewal period] B804 N91)

3. Look at subst’l perf (Loehmann’s [default in paying for common area charges, court says not a material breach] B812 N 91)

4. Extremity 

iv. Stock option – exercise option late, not forgiven

1. Must be timely

a. No property int in stock before you exercise stock option

i. We worry most about property int

b. Functional justification – price stk or goods may change rapidly

i. If late may allow option holder to get by with speculation at optionee's disadvantage

v. Option to buy RE – most courts hold must be timely

1. Distinction btwn exercising option and paying for it (Holiday Inn v. Knight [CA case, not likely followed, civil law influence] B816 N91)

c. Where cond is important to risk parties have undertaken, will not be excused (Brown Marx [leases] B769 N78-79)

i. Difference to consider is context – property int

VII. Express conditions and the law of pleading and procedure

a. Cond precedent 

i. Dfn – must occur before other has to perform

ii. Ex – insured must file proof of loss before ins co has duty to pay

iii. Pleading requirements – promisee must plead that it satisfied requirement of filing proof of loss

b. Cond subsequent

i. Dfn – must happen to keep duty of performance in effect

ii. Ex – loss must be filed within one year of loss, if don’t file within one year, extinguishes duty to pay

iii. Pleading requirements – promisor must prove non satisfaction on cond subseq

c. McD says just a change in language, no monumental difference

VIII. Theory of implied conditions

a. Simultaneous perf 

i. Unless otherwise agreed and when possible, promise of B to pay and S to deliver are treated as concurrent obligations

1. Where can’t perform simultaneously imply cond against doer

ii. Hypo:  K to buy condo, promises to deliver deed on 4/15 and B promises to pay $90K, did not specify time of perf, not say who will go first

1. What if…

a. 4/15 buyer says, give me deed and I’ll pay on the 20th
b. Or on 4/10 S goes to B and says pay me now and I’ll deliver on the 15th
2. Neither bound to do this, did not agree to bear credit of the other party

3. Simultaneous performance is implied
4. If neither party tenders perf on 15th, neither is in breach, both excused

b. Anticipatory breach

i. Courts try to hold the deal together, so parties should tell problem and give other the chance to cure

ii. Curable defects do not allow party to cancel K, must give opp to cure (Cohen v. Kranz [sales K for mktable title, B discovers curable defects but doesn’t give seller opp to cure] B823 N94)

iii. Do not want to be first to materially breach

c. SOG

i. Simultaneous performance implied

1. UCC 2-507(1)

Tender of delivery is a cond to the B’s duty to accept the goods and, unless otherwise agreed, to his duty to pay for them.  Tender entitles the S to acceptance of the goods and to payment according to the K

2. UCC 2-511(1) 

Unless otherwise agreed tender of payment is a cond to the S’s duty to tender and complete any delivery

ii. S has right to cure

1. UCC 2-508 

(1) Where any tender or delivery by the S is rejected b/c non-conforming and the time for perf has not yet expired, the S may seasonably notify the B of his intention to cure and may then within the K time make a conforming delivery

(2) Where the buyer rejects a non-conforming tender which the S had reasonable grounds to believe would be acceptable with or without money allowance the S may if he seasonably notifies B have a further reasonable time to substitute a conforming tender

iii. Can be overridden by K language 

1. Simultaneous is not most common way these deals work, K usually alternative performance 

2. Also consider

a. Context terms

b. Usage of trade

c. History of relationship

d. Sequential perf

i. Employment arrangement

1. Universally understood that in employment context, work first, pay 2nd – alternating conditions

a. Party to do work is required to go first

i. Assumed that employer is superior credit risk and that employee needs incentive of getting paid later

1. In extreme situation of employer filing for bankruptcy, employee could become unsecured creditor

a. Slim chance to recover, if at all in bankruptcy

ii. Construction K

1. Most always will specify for installment payments
2. Where no time specified, must substantially perf before being paid (Steward v. Newbury [jury charge that if find no agreement to pay installments then payment due at reasonable time, court says that is not the law] B826 N96-97)

IX. The bearing of breach on the other party’s duty to perf and on remedial rights of both parties

a. SOFTENING THE BLOW
i. Statutory provisions

1. Examples

a. Gain lien on RE, entitles you to right in RE

i. Mechanics lien – leave car for repair, he can hold car until you finally pay and he could ultimately sell it for payment

ii. Can sell to get payment

ii. Subst’l perf – not have to completely perform (Grun v. Cope B833 N97)

1. Material breach – goes to root of matter or essence of K

a. Consider what is important to reasonable person (Grun v. Cope [roof looks patched, external appearance of house is important to ordinary reasonable homeowner] B833 N98)

2. Can find subst’l perf even with some breaches (Plante v. Jacobs [K to construct home, wall need replaced, cracks in ceiling, many other problems, still not material breach, was substantially performed] B830 N97-98)

iii. Restitution – payment due for benefit conferred (not allowed in Grun case b/c no benefit conferred)

iv. Divisibility – look at situation as individual Ks – magnifies ability of subst’l perf

1. Installment payments do not necessarily mean divisibility (Kirkland B846 N101)

b. SOG

i. PERFECT TENDER (hypo: 20 white refrigerators and one is green)

1. UCC 2-601 

Subject to the provisions of this Article on breach in installment Ks (2-612), and unless otherwise agreed upon under the sections on contractual limitations of remedy (2-718 & 2-719), if the goods or the tender of delivery fail in any respect to conform to the K, the buyer may (a) reject the whole, (b) accept the whole, or (c) accept any commercial unit or units and reject the rest

a. If fail to conform in any respect

i. Exception for installment K – requires or authorizes separate delivery (2-612)

2. UCC 2-711 

If buyer rightfully rejects, can cancel

3. Problem with perfect tender – gives allowance out on trivial defect

a. No right to reject except with subst’l impairment (Hubbard v. UTZ Quality Foods [potato color, not trivial defect, was subst’l defect to value, buyer can reject even though is an installment K] B860 N108)

i. Can reject that installment, to cancel whole K have to have impairment of purpose of overall K

ii. Why it isn’t perfect – qualifications on perfect tender
1. Seller’s right to cure (Wilson v. Scampoli [repairman has right to take TV out of home to try to fix it] B857 N105)

a. UCC 2-508

Idea of cure is to provide goods that conform to K, not to offer price reduction

2. Acceptance hinders rejection – no longer requires perfect tender

a. UCC 2-607 

Right of rejection goes away with acceptance

b. UCC 2-608 

Revocation of acceptance if accepted on assumption that defect would have be cured (Jacobs v. Chrysler [revocation of acceptance on failure of warranty by not investigating fire, entitled to return of purchase price] N106-107)

i. Hints at subjective with “to him” the buyer

3. Material delay

a. Shipment K

i. Free on board buyer – authorizes delivery

ii. Free on board seller – responsibility of S to give to carrier

1. Must notify buyer of delivery

a. Failure to notify buyer is ground for rejection only if material delay or loss ensues

i. “Material” indicates dealing in world of subst’l perf – hidden exception to perfect tender

4. Substituted performance (UCC 2-614) – if is just as good, B will have to accept goods

iii. Documents – specifications must conform

1. Refrigerator hypo – veg trays are ½ inch narrow than says in K, trivial, but non-conformity)

a. Every K carries duty to act in GF – rejecting for veg trays so can buy somewhere else is not GF

X. Anticipatory repudiation

a. Immediate suit

i. Cons

1. May lead to needless litigation if is retraction of repudiation before time of perf

2. May lead to need to calculate damages at trial prematurely

a. May get damages not actually incurred

ii. Pros

1. Need to excuse other party

2. Repudiation impairs relationship int involved in K

3. UCC 2-609 

Implied promise to have due expectation of perf

4. Since there is immediate injury, should be immediate remedy

b. Difficult to determine if there is repudiation (Taylor v. Johnston [not repudiation b/c never declared they would not perform and D never unable to perform] B869 N112)

c. Demanding assurance for perf – if worried of other side breaching, can request assurance for perf

i. May ask for letter of credit – so can get damages

1. Issuer of letter makes commitment in letter to named beneficiary done at behest of applicant

d. Inapplicable to unilateral Ks

i. Unilateral K (in this context) – Ks where only remaining executory duty is payment in installments

ii. Even if debtor says I’m never going to pay you anymore ever, lender has no immediate right to recover all, only payments missed

iii. Way to overcome this exception = acceleration clause

Chapter 8:  Grounds of Rightful Cessation

I. MUTUAL MISTAKE

a. Mistake is a belief not in conformity with the facts

i. Must go to substance of exchange, not an accident (Sherwood v. Walker [barren cow] B893 N115-116)

ii. Otherwise would be unjust enrichment

iii. Attaching different meaning is not mutual mistake (Noroski v. Fallet [assign different meanings, no agreement] B908 N120)

1. Mistake = not keeping with fats

2. Misunderstanding = about language of agreement, different meanings attached to words of agreement

b. Requirements to grant relief due to mutual mistake

i. Basic assumption – mistake must concern a basic assumption on which the K was made

ii. Material effect – must have a material effect on the agreed exchange of performance

iii. Risk of mistake – the adversely affected party must not have assumed the risk of mistake (when party has assumed the risk under REST 154)

c. Mistake in writing

i. Need clear and convincing evidence that there is a mistake in writing

ii. Reform the writing

d. REST 152 – risk of mistake (Lenawee v. Messerly [defect discoverable by reasonable inspection, assumed risk] B900 N117)

(1) Where a mistake of both parties at the time a K was made as to a basic assumption on which the K was made has a material effect on the agreed exchange of perf, the K is voidable by the adversely affected party unless he bears the risk of the mistake under the rule stated in sec 154 

(2) In determining whether the mistake has a material effect on the agreed exchange of perf, account is taken of any relief by way of reformation, restitution, or otherwise

1. REST 154 – When the party bears the risk

a. Is risk allocated to him by agreement of parties OR

b. Is he aware, at the time agreement is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient OR

c. Is the risk allocated to him by the court on the ground that it is reasonable to do so under the circumstances

i. This is where the Restatement is less certain

ii. Courts react fact by fact to exceptional situations

1. They are compelled by calamity or windfall, will allow rescission 

II. UNILATERAL MISTAKE

a. No ground for relief on unilateral mistake b/c other party’s reasonable expectations will not be met 

i. Hypo:  hire painter to paint house, painter estimates cost of paint at $500, will charge you $1000, you agree not knowing P has made estimate mistake (really $1200), you have reasonable expectation for job to be done for $1000

b. Exceptions

i. Public bidding Ks – enforce bidding K but NOT the construction K (Triplet v. Rural Water Dist No. 4 [math error] B917 N121)

1. Not cancel bldg K – want to protect bidding process (fraud, etc.)

2. Cancel construction K 

a. Bidder acted in GF, honestly, without gross negligence

b. Reasonably prompt in notifying of mistake

c. Mistake pertained to material part of K

d. Enforcement would be unconscionable

e. Relief would return parties to status quo without prejudice

f. Evidence that mistake in fact exists

ii. Where non mistaken party has reason to know may be mistake (REST 153) 

1. If non mistaken party has expertise, there is probably a duty to make the other party aware of their error

2. If you call mistake to their attn, and they reaffirm, you have done enough (Appleway Leasing v. Tomlinson Dairy B921 N121)

iii. If mistake is promptly discovered and is not willful and there is no reliance or damage, most courts will grant relief

III. IMPOSSIBILITY

a. Generally – where law creates a duty and impossibility creates a problem, may be relieved, but if created duty in K may not be relieved for impossibility (Paradine v. Jane [T expelled from property, no profits to pay with] N122)

i. If want excuse, provide for it in the K

b. Exceptions

i. Common features of exceptions

1. All have supervening event that comes along after K made

2. Impossible to perform promise made

3. Imposing damages on promisor seems to be too harsh
ii. Recognized exceptions

1. Death or incapacity of person who contracted to provide personal services
a. Ex – McD’s K to teach, if he dies, Regent’s can’t assert claim for damages (cost of hiring new prof) to his estate 

i. Different than credit card debt

2. Destruction of identified goods to K of sale before title has passed to buyer

a. UCC 2-613 

If loss is total, both are excused

b. Ex – Rose the cow killed by bold of lightening

3. Destruction of thing essential to perf of K (Taylor v. Caldwell [fire destroyed musical hall where concert was to be held – cannot have concert, both parties excused even though K was silent, court says implied cond that hall continue to exist] B925 N123)

a. Something assumed as foundation of K by both parties

4. Crop failure (Howell v. Coupland [disease attaches potato crop, only able to deliver 80 tons, all that could be produced was delivered] N124)

5. Govt condemnation – eminent domain

a. May extend beyond consideration

i. Ex – K calls to ship goods to Iraq, govt issues prohibition of shipment of goods to Iraq – excused

c. When impossible is not an excuse
i. When impossible due to mkt conds chances of relief much less hopeful or unlikely

1. Rationale – K designed to assign risk of change in mkt conds

a. Should provide for it in K

ii. Failing to get K with supplier does not excuse middleman (Canadian Industrial Alcohol v. Dunbar Molasses [middleman should have made K with refinery to ensure production] B934 N124)

iii. Temporary impossibility will not be excused (School Dist No 1 v. Dauchy [fire destroyed bldg, buyer extended time for perf, contractor was in pssn of the RE during construction phase and so is in best position to prevent calamity, should have ins, must rebuild] B 927 N125)

d. SOG – risk of loss

i. Pre-code – ask if title has passed

1. If so – risk to buyer

ii. UCC 2-509 

(3) In any case not (involving a carrier or a bailee) the risk of loss passes to the buyer on his receipt of the goods if the seller is a merchant; otherwise the risk passes to the buyer on tender of delivery

(4) The provisions of this section are subject to contrary agreement of the parties

1. Shipment K – point of tender seller’s location

a. Risk of transport is on buyer

2. Destination K – point of tender buyer’s location, responsibility of seller to deliver to buyer

a. Risk of loss during transport on seller

3. Risk passes on receipt of goods if are merchants otherwise passes on tender of delivery 

IV. IMPRACTICABILITY

a. Impossibility roots – law says that perf is impossible when not practicable – commercially impossible thing to do (used to be called impossibility)

i. If is one of the calamities under impossibility, likely will be impracticable

b. Standards for impracticability

i. Need unexpected contingency
ii. Risk not allocated by K

iii. Occurrence of contingency must have rendered perf commercially impracticable

1. Magnitude of burden must be out of universe of risk assumed in K (Transatlantic v. U.S. B944 N127-128)

a. Sometimes projections will not work to find burden (Freidco v. Farmers B954 N132)

2. Not impracticable just b/c uneconomical (Marcovich v. Newberry B936 N128)

iv. Does not have to be impossible

c. Allocation (UCC 2-615(b)

i. Any manner that is fair and reasonable

ii. Buyer who gets an allocation may cancel or modify K (UCC 2-616)

iii. Allocation is equity – should not distinguish 

d. Sometimes court may allow reformation of the K (ALCOA case N131-132) – not a common thing to do

i. Risk allocation will not always be decisive

ii. Will consider kinds of risk assumed, consider if is abnormal

V. FRUSTRATION OF PURPOSE

a. What is frustration

i. Value that parties thought to achieve

ii. Identify foundation of the K

b. Standards

i. Risk must be something that is unforeseeable

1. Knowledge of how exactly would be impacted not necessary, but knowledge that something could happen

ii. Must be total frustration

iii. Not impossibility

c. Look at compelling equities

VI. LONG TERM CONTRACTS – want to protect business confidence in long-term Ks

a. Considerations

i. How great is the burden?

ii. What is the promise actually made?

Chapter 10:  Third Party Beneficiaries

I. THIRD PARTY BENEFICIARY theory – those who are not in privity may in some circumstances still be able to sue

a. Pro TPB

i. Not necessary that consideration come from one who wants to enforce

ii. Protected expectations

iii. Reliance int

iv. Problem of missing link

b. Anti TPB

i. Lack of privity – respects free choice that promisor has made with who he will deal with

1. Big part of freedom of K – who will you K with

ii. Lack of privity increasing number that can sue – increasing the risk

iii. May be confusing who controls the agreement

II. Intended and incidental beneficiaries

a. REST 1st 133 

(1) Where performance of a promise in a K will benefit a person other than the promisee, that person is (a) a donee beneficiary if it appears from the terms of the promise in view of the accompanying circumstances that the purpose of the promisee in obtaining the promise of al or part of the performance thereof is to make a gift to the beneficiary or to confer upon him a right against the promisor or some perf neither due nor supposed to be due from the promisee to the beneficiary; (b) a creditor beneficiary if no purpose to make a gift appears from the terms of the promise in view of the accompanying circumstances and perf of the promise will satisfy an actual or supposed or asserted duty of the promisee to the beneficiary, or a right of the beneficiary against the promisee which has been barred by the SOL or by a discharge in bankruptcy, or which is unenforceable b/c of SOF; (c) an incidental beneficiary if neither the facts in (a) or (b) exist

i. Intended beneficiaries – protected (not really final)

1. Creditor beneficiary

2. Donee beneficiary – if appears from terms of agreement that obtaining promise is to confer upon him a right to some performance

ii. Otherwise incidental beneficiary and not able to enforce according to Restatement

b. REST 2d 302

i. Effort to diminish decisiveness of creditor and donee categories
1. If fall in creditor or donee category not necessarily protected

a. Still must find “appropriate to effectuate the intention of the parties

b. Weigh extent 3d party beneficiary is burdensome on promisor

c. Not qualify as TPB

i. General support promise (Drake [child support in divorce, children can’t enforce] B1029 N41)

ii. Contractually remote (Alaniz v. Schal Assocs B1029 N141)

d. TPB is subject to position of promisee 

i. If promisee releases promisor, TPB is subject to the modifications

III. Defenses

a. TPB is derivative of promisee – takes with benefits and burdens

i. If promisee can assert defense so can TPB

b. Warranty defenses (UCC 2-318)

i. Must fall within designated class

ii. States adopt one of three alts

1. Most choose Alt A

a. Alt A:  Any natr’l person who is in the family or household of his B or who is a guest in his home if it is reasonable to expect that such person may use, consume or be affected by the goods and who is injured in person by breach of the warranty

b. Alt B:  Any natr’l person who may reasonably be expected to use, consume or be affected by the goods and who is injured in person by breach of the warranty

c. Alt C:  Any person who may reasonably be expected to use, consume or be affected by the goods and who is injured by breach of the warranty

iii. Courts reluctant to extend rule of beneficiaries to warranties 

1. Tort theories are available

2. Dilemma of controlling K – question of which K terms to impose (first or fourth?)

iv. GA not need privity for “pass-through warranty” and those that qualify under 2-318

1. Warranty that follows product to last buyer

Chapter 11:  ASSIGNMENT AND DELEGATION
I. Development

a. CL – could not do it

i. Fear of excessive litigation

ii. Felt to be undesirable as a matter of public policy

b. Modern – with mkt economy, power to assign and delegate is imperative

i. Allowed unless there is a compelling int on other side that goes against doing so

II. UCC 9-318

Secured transactions (financing arena)

(1) Unless an acct debtor has made an enforceable agreement not to assert defense or claims arising out of a sale as provided in sec 9-206 the rights of an assignee are subject to (a) all the terms of the K btwn the acct debtor and assignor and any defense or claim arising there from and (b) any other defense or claim of the acct debtor against the assignor which accrues before the acct debtor receives notification of the assignment

(2) So far as the right to payment or a part thereof under an assigned K has not been fully earned by perf, and notwithstanding notification of the assignment, any modification of or substitution of the K made in GF and in accordance with reasonable commercial standards is effective against an assignee unless the acct debtor has otherwise agreed but the assignee acquires corresponding rights under the modified or substituted contract.  The assignment may provide that such modification or substitution is a breach by the assignor

(3) The acct debtor is authorized to pay the assignor until the acct debtor receives notification that the amount due or to becomes due has been assigned and that payment is to be made to the assignee.  A notification which does not reasonably identify the rights assigned is ineffective.  If requested by the acct debtor, the assignee must seasonably furnish reasonable proof that the assignment has been made and unless he does so the acct debtor may pay the assignor

(4) A term in any K btwn an acct debtor and an assignor is ineffective if it prohibits assignment of an acct or prohibits creation of a sec int in a general intangible for money due or to becomes due or requires the acct debtor’s consent to such assignment or sec int

a. Vocab

i. Account = K

ii. Account debtor = consumer

iii. Assignee (secured party) = party right is assigned to (bank)

b. Provision that says rights under this K cannot be assigned – ineffective
c. Requirements

i. Need written agreement

ii. Public notice (financing statement)

1. So that assignment will be effective in event of bankruptcy)

d. Assignee steps into the shoes of the assignor – his position is derivative

III. UCC 2-210

Assignment of rights and duties

(1) A party may perform his duty through a delegate unless otherwise agreed or unless the other party has a subst’l int in having the original promisor perform or control the acts required by the K.  No delegation of perf relieves the party delegating of any duty to perform or any liability for breach

(2) Unless otherwise agreed all rights of either S or B can be assigned except where the assignment would materially change the duty of the other party, or increase materially the burden or risk imposed on him by his K or impair materially his chance of obtaining return perf.  A right to damages for breach of the whole K or a right arising out of the assignor’s due perf of his entire obligation can be assigned despite agreement otherwise

(3) Unless the circumstances indicate the contrary a prohibition of assignment of the K is to be construed as barring only the delegation to the assignee of the assignor’s perf

(4) An assignment of the “K” or “all my rights under the K” or an assignment in similar general terms is an assignment of rights and unless the lang or the circumstances (as in an assignment for sec) indicate the contrary, it is a delegation of perf of the duties of the assignor and its acceptance by the assignee constitutes a promise by him to perform those duties.  This premise is enforceable by either the assignor or the other party to the original K

(5) The other party may treat any assignment which delegates perf as creating reasonable grounds for insecurity and may without prejudice to his rights against the assignor demand assurances from the assignee

a. Neither assignment nor delegation can release assignor or delegator from legal responsibility on its own part


i. Can’t unilaterally release self from contractual obligations – need consent of both sides

b. K may be too personal to assign

i. Question – does promisee have a subst’l int in requiring promisor to perform instead of delegate?

c. Can’t materially change duty of other party or increase risk

d. If terms of K say can’t assign – probably will be upheld in SOG

IV. Availability of defenses and claims of the obligor against assignee

a. General rule – position of assignee is derivative – whatever existed on contractual relationship, also goes to assignee 

b. Exceptions

i. Negotiable promissory note – splitting the obligation to pay away from the underlying K

ii. Waiver of defenses clause in K

iii. Arrange the deal as a direct loan
1. “Dragging the body”

c. FTC rule – practically has eliminated ability to cut off defenses and claims for consumer obligations assignment

i. Requires bold legend that take subject to risks of assignor

ii. Does not apply in checking situations

d. Set off claims – UCC 9-318(1)(b)
i. Assignee is subject to any other defense or claim of the acct debtor against the assignor which accrues before the acct debtor receives notification of the assignment

1. Exception to rule that assignee is derivative

2. Theory – financing assignee can investigate the facts when it takes the assignment to see if perf has been filled and not subject to later set off claims

a. Can buy without being held to later accruing problems

ii. Assignee can be subject to modifications btwn original parties, if comply with GF and reasonableness

1. Assignee can protect self against risk – can say need my written consent for modifications

