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I. Mutual Assent, Offer, Acceptance

Mutual Assent
· Required for K. Ordinarily arrived at by offer and acceptance.

1. 
Objective Standard

· Objective approach to manifestations of intent (Lucy v. Zehmer)

· Objective standard determined from reasonable man in the position of the other party.

· If the other party has special knowledge of the true intent of the other party, even if the reasonable man without special knowledge would think differently, the standard is “reas man with the special knowledge the other party has” 

2. Must the parties intend legal consequences?

· Parties do not have to specifically intend for K to be legally binding for agreements to be enforceable at law. The default standard.

· If from statements, conduct, or circumstances clear that do not intend to be bound, then they are not legally enforceable. (i.e. man who angrily offers big reward for an object stolen that is little value)
· If the parties’ K specifically states that do not intend to be legally bound, but the parties have acted under the agreement and would result in unjust enrichment/detriment to a party, can be enforced under theory of promissory estoppel. 
i.e. pension plans, employee death benefits and bonuses.

· Quasi-contractual recovery can result if one party received benefit/goods that should be paid for.

Sanchez v. Life Care Centers

Sanchez was fired for calling in sick. Held that the employee handbook was a K even though there was disclaimer – because it was inconspicuous.  Listed termination reasons that implied good cause required before firing. K of adhesion.

-
In absence of agreement, employment is at-will

KD v. ETS

Kid sued SAT makers b/c they accused him of cheating and hid his better scores. Wanted injunction to get the scores to count. Held that the K was good b/c the clause stating their rt to investigate scores allows them to do this. A reasonable clause and K valid even though one of adhesion. In another case ct implied good faith  requirement on ETS. 

MCC Marble v. Ceramica

Businessman signed a K in Italian, which he did not speak. No intent to K to those things, so not a K? No. Only need objective intent, which he did by signing. Could have bargained for better terms. He was reckless. An experienced businessman.

Rudder v. Microsoft

Law school grads disputing forum selection clause in a click-wrap agreement (like shrink-wrap around a CD with licensing agreement inside). They had a duty to read the whole thing and not just click. Not unconscionable b/c the clauses had rational jurisdiction, not just a barrier to suit by having it in “Fiji Islands”. 

How is a shrink-wrap agreement a valid K?

Pro-CD

Even though the K is inside the box, valid. Product on shelf is offer, buying is acceptance, says on box there is licensing agreement inside. Payment is a binder. Other agreements also get details later: airline ticket, life insurance, electronics purchase) Can make the conduct of opening the wrap agreement. Can always reject goods under UCC.

Examples:

· A invites B to dinner, stands him up. No K b/c understood as social obligation. 

· A social obligation that involves a payment negates any understanding that there was merely a social obligation (pay celebrity to come to party)

· H and W agree on a budget for the W. No K, just working arrangement. Known that circumstances may change. (Balfour v. Balfour- H did not intend to K when gave wife a budget)

· NY Domestic Relations Law allows agreements during/before the marriage to be upheld. Provision for the amt and duration of maintenance, provided reasonable and not unconscionable. 

· H and W make household agreement. Binding? In NY, if signed and notarized can have a legal agreement. (Balfour v. Balfour- no legal consq between H and W) Cts split.

· If H and W separated and no longer “living in amity” the separation agreement would be binding.

3. Intent that agreement be memorialized

· If parties agree not to be bound until sign formal agreement, no K

· If the future writing only for memorializing agreement for reference, bound whether or not the agreement is written or signed.

· When it is not clear what the parties intended in regards to writing the agreement (do not say), question of fact whether was intended for memorializing or finalizing K

· During negotiations, sometimes “letter of intent” signed. Not intended to be legally binding but cts known to have deemed some as  K.

· To decide whether the agreement should first be in writing, think whether the agreement would normally be in writing, if the amount is large or small, the amt of details, whether writing necessary for full expression of the K.

Texaco v. Pennzoil

Getty made an offer for Pennzoil shares for $110/share which was written into a Memo Agreement with Pennzoil. Memo was to expire if not approved by Getty’s board. A counter-proposal was made which was approved by the board. Later, Getty kept looking for a better deal and found one in Texaco. The original deal was held to be a K since they intended to be bound then. Issue of fact from the jury- they intended to be bound before signing the formal written K. 

Rxn to Texaco case- Arcadian Phosphates v. Arcadian Corp

Detailed memo was made concerning the purchase of phosphate plant- subject to approval by the boards. Referred to fact that the negotiations might fail in the memo (intent not to be bound). There was partial performance. Held not a binding K. But may recover in promissory estoppel b/c relied foreseeably on a promise? Question for the jury. Remanded. Spent money on the deal, introduced as the new owners of the plant. 

A. Offer

· Definition: A promise to do or refrain from doing some specified thing in the future.

· An offer empowers an offeree to create K via acceptance. 

· For a promise to be an offer, it must clearly communicate assent is invited and will finish the process of offer and acceptance. 

· Under the UCC and Restatement 2nd, possible to have an offer w/o a promise- reverse unilateral K. The offeror on formation of the K has already fulfilled his part by immediate performance, leaving the offeree with a promise to be fulfilled. 

1. Promise

· Definition: A manifestation of intent that gives assurance that a thing will or will not be done. Need language of commitment. 

Examples

· “I will sell you my car for $1000.” Even though word promise not stated, it is a promise. The language would justify someone believing acceptance is invited which will conclude the deal.

· A pays $1000 with application to insurance company to insure house against fire, for the promise to pay $200,000 if fire consumes the house. A is an offeror but has made no promise. A has requested a promise from B. When B makes the promise there is a K. Reverse unilateral K. 

2. Offers v. Statements that are not Offers

· Expressions of opinion and words of reassurance are not promises, and are therefore not offers. “Prophesy, not promise”

· Statements of hope, desire, and estimates

· Inquiry/invitation to other party to make an offer is not an offer in itself

Sullivan v. O’Connor

Entertainer went to doctor to enhance nose. Had 3 operations, making appearance worse (promised only 2 operations) This ct recognized the promise to have a result- usually doctors do not do this. The damages here were affirmed as appropriate: out-of-pocket expenses, damages from disfigurement, and pain and suffering for 3rd operation. 

Examples
· Doctor says “you will be well in 3-4 days” Reas person knows this is just an opinion, not a promise.

· “Electroshock treatments 100% safe” “I promise to perform a C-section” reasonable person can think promise made. Question of fact.

· “I am going to sell my car” – not an offer, just statement of hope

-
An estimate for certain work to be done. The estimate is not a promise, so not an offer.
· “Will you sell me your property for $50,000?” An inquiry, not a promise. 

· In response “It would not be possible to sell it unless I get $60,000 cash” not an offer (didn’t empower the other person), no promise. If he sends $60,000, not obligated to a K. 

3. Ads, Catalogs, and Circular Letters (The 1 Black Lapin Stole case)
· Ordinarily not offers because they have no language of promises/no quality terms/no commitment to any person (s)

· (Think whether liability should result from an ad if all the items are sold out before buyer gets there)

· If a sign in a store on a shelf under product, an offer? Older view: not an offer, no lang of commitment or quantity per person stated. Some modern cases say it is offer b/c implied promise to sell at that price, but has a products liability influence. Not the better view.

· An ad is just an invitation for offers

· If someone offers as a result of the ad, the ad lang is implicitly part of the offer

Craft v. Elder

Sewing machine advertised for $26/ea in paper; they refused to sell it at that price (prob typo). No quantity terms in the ad. Ads are sources for info on what things cost. 

4. Price quotations

· A price quote is usually a statement of intent to sell at a given unit price- not an offer but a request for an offer. No express quantity stated (what if they want 1000 units and he only has 100 to sell?)

Fairmount Glass v. Gruden Martin Woodenware

· Quote can mean offer, and offer can mean quote. Use context to determine:

· P asks D for quote on 1,000 gross mason jars. D answers price as “price quote” but writes “for immediate acceptance.” This is an offer despite the word quote 

(a) Came as response from what was obviously a request for an offer

(b) D’s communication included detailed terms such as the quantity of 1,000 gross asked by P

(c) “For immediate acceptance”- language of commitment.

· S sends letter to B saying “we quote two cars flour at $1/barrel” 

· No clear answer – may be an offer b/c quantity stated

· Restatement 2nd- offer only if has detailed terms

· Did not come from a response to an inquiry seeking an offer, just sent the letter

· Does not contain language of commitment

US v. Briggs

Briggs gave Toombs an estimate to ship freight, inducing him to make the K, which turned out to be incorrect. The court estopped Briggs from getting the excess money from Toombs since he is allowed to rely on an estimate even though not part of a formal K. The estimate here was construed as an offer because the estimator claimed to be an expert.

5. Offers v. Preliminary Negotiations

· Preliminary negotiations means any communication prior to an offer. Everything not an offer that is discussed beforehand. 

Lonergan v. Scolnick

Mailed letters back and forth regarding an ad in a paper for sale of land. Sent a form letter first, send answers to inquiries re: bank escrow, and then warned to decide fast b/c there is another interested buyer. Mailed a letter for the land on April 8th. Sold to the other guy April 12th. Held that there was no valid offer here, only request for offers. The minds of the parties never met. 

6. UNILATERAL V. BILATERAL

· Unilateral- where only one party makes a promise to the other party

· Looks to acceptance by performance, except in reverse unilateral K

· Only one party comes under an obligation to fulfill the K

· Bilateral- exchange of promises are bilateral. Two parties are under obligations to one another. 

· Offer for bilateral looks for a promise from the offeree

· Acceptance: may be accepted by express or implied promise. In addition, and act may be designated to serve as a promise, “blink three times” because the act implies your promise. 
7. Indifferent Offer

· Sometimes not clear whether offer looks to a promise or a performance

· In that case, can be satisfied by either but it is a bilateral K that is formed

Brackenbury v. Hodgkin

Promised daughter and son in law if they moved to Maine to be with her until she died would give them her home. After a few weeks, she kicked them out and gave the land to her other son, who knew about the arrangement. Held that part performance of the K was a K die to the irrevocable offer and the п’s able to get the prop. Was the promise enough, saying they were coming? Yes. 

Examples
· “I will pay you $100 if you enter and finish the marathon” Acceptance can only be by performance, not in a promise to do the act

· “If you promise to walk across the Brooklyn Bridge, I will pay you $100” offer made to bilateral K. If offeree makes the promise, there is acceptance. There is also acceptance if he starts to walk across the bridge in offeror’s presence b/c then the promise could be inferred.

· A pays $1000 to insurance co with application asking for company’s promise to insure house. Reverse unilateral K b/c the offeror (A) wants to exchange his performance (the money sent) with a promise to insure the house. Only the insurance carrier ever comes under an obligation. 

· A promises to pay $1000 to insurance carrier asking for insurance promise. Bilateral K. The fire acts as a condition to the comp’s duty to pay A’s loss. 
B. Acceptance

1. General Requirements

· Definition:  Offer creates the power of acceptance in offeree. This power creates legal obligations of K. and terminates power of revocation that offeror normally has.

2. Acceptance by Authorized Party

· Offer only valid to person to whom it was made

· Offeror is master of the offer and controls who can agree to it

· Even if one person assigns his rights to another, the offeror may reject the third person’s acceptance. Can’t sell your rights to accept, while you can assign your K rights away.
Exceptions:

A) Options- 
If A makes irrevocable offer (an option K) to B, B may assign the option to anyone w/o A’s permission consistent with rules governing assignments.

B) Undisclosed principal -  If an offeror has made clear he will not deal with a certain person, an undisclosed agent for that person may not accept the offer.

3. Knowledge of the Offer

· If it is a unilateral K, the offeree must have known about the K in order to have accepted it (case of bounty offer and escape criminal who was returned w/o knowledge of bounty-Broadnax v. Ledbetter)

· Conflict as to when the knowledge must exist

· A offers reward for lost watch. B finds. B finds out about reward. B returns. Traditional rule: cannot recover because lacked knowledge at start of performance

Modern rule: Sufficient that completes performance with knowledge of the offer



Industrial America v. Fulton Industries

Broker working for a company that merges comps together was working to merge Comp X with Δ. Δ had an ad in the paper inducing brokers to find someone to merge with them. The п was refused a commission b/c the ad was not primarily why he wanted to merge the comps- he was getting commission from the other guy. Can still recover b/c had knowledge of offer and overtly manifested assent through his performance.

· Identical cross offers do not create a K (no knowledge of acceptance) unless there is another K provision stating that cross-offers do constitute a K

Examples:

· A writes to B “If you walk across the Bridge, I will pay you $100” W/o knowing of the offer, walks across the bridge. Not acceptance of the K b/c unilateral K. 

· A write B an offer, and B does not read it but writes back “I accept” – is a valid K b/c objective standard would say A thought B accepted.

4. Intent to Accept

· If offer is unilateral, offeree must intend to accept

· If bilateral, possible that you have a K due to the objective theory of K

Examples:

· “I will pay you $100 if you walk across the bridge” B walks. Maybe he just wanted to go across like he does every day. Traditional view: if B testifies that did it with intent to accept, valid K. If B did it for many reasons, one of which to get the money, also valid K. Modern view: B may not testify as to his subjective intent- objective actions speak for themselves and assumed to be acceptance with intent. 

5. Necessity for Communication in Bilateral K

· The offeree in bilateral must understand that the offeror expects to know that offeree has made a return promise so that the offeror’s conduct can be guided accordingly

· Must tell the offeror of acceptance, not merely accept

· Exception: since the offeror is master of the K, can waive the communication requirement (the contest with Smoke Ball)

· Sometimes K’s say “not a contract before signed by executive of company” Means signor is the offeror and comp is the offeree.

6. Necessity for Communication in Unilateral K

· Unilateral K arises on performance. 

· 3 different views:

a) Notice not required except if specifically requested. Small minority view.

b) Majority view: both Restatements: same as above with exception: the offeror’s obligation ends if notice of performance is not given in a reasonable amt of time in a limited set of circumstances. If offeree knows the offeror has no way of learning of his performance, the offeror’s duty will end after a reas amt of time unless offeror states no notice is necessary.

c) Minority view: same as b but if notice is required, no K is made until notice of performance is sent.

The majority view: b

-Balances the offeror’s wish to avoid making the same K to more than one person on same topic

-But if offeror is in position to know someone performed, no notice necessary. 

Carbolic Smoke Ball

Ad said that whoever got influenza after using product for 2 wks would get 100 £. Put 1,000 £ in the bank on “good faith”. A woman who got influenza was refused the money. Held that was not mere puffing, was real offer. Unilateral K: п’s buying the product was the act required in return for the promise to pay if she got influenza. Notification not necessary here b/c not all people who did buy can reas inform that they bought product. 

7. Acceptance of an offer Looking to a Series of K

· Usually, an offer looks to a single K. 

· Can be K for series of unilateral or bilateral K’s

· Distinguish between many K’s and one K with several performances. The difference is whether the offeror can revoke the offer- depends on question of fact and intent of the parties.

· I.e. a credit card is a series of unilateral K’s- you use it, they extend credit.

Examples:

1. A says to B that he will cover any losses of money that he lends to X. B lends once, then twice. A revokes. B lends a third time. The third time is not covered because each time was a unilateral K on its own, and the last one was no K b/c no offer.

2. A offers B certain quantities of goods at fixed prices during the year. A made offer for series of bilateral K's: I promise  to sell to you X amounts at X price, and you impliedly promise to pay me for them.

3. A has K with B to buy 100 lbs goods each month for one year, cost divided among the months. B accepts. One K many performances.
8. Acceptance of Bilateral K by Silence

· Ordinarily, silence does not give rise to offer or counteroffer.

· Issue: does the offeror have justified expectation of reply? When silence is deceptive, have duty to speak

· If offeree intends the silence to be acceptance, then K results when offeror intended silence to act as acceptance (this is subjective to be proven at ct with testimony)

· The parties can mutually agree that silence operates as assent, or course of dealing

· Someone takes offered services with oppty to reject them, and reas to assume someone wants payment for them. (exception: family member – reas to assume does not want payment)

NY Law- no acceptance by silence
Day v. Caton

П built a brick wall expecting Δ to pay for ½. He saw the wall go up and said nothing. Cannot benefit when know п expects payment by just remaining silent. Factual quest whether п expected payment and Δ knew.

Wilhoite v. Beck

Distant 2nd cousin came to live with in house over 20 yrs. Took meals alone, said she’d take care of them in her will. No express agreement to pay for room and board. She died and left the estate equally to cousins including п. П sued for costs of services provided and wins. Not close family member that gratuitous intent implied. Implied promise to pay for valuable services accepted. 

9. Acceptance by Conduct

· Acceptance can arise from conduct- offeree asserts dominion over goods- implied acceptance of offer that came in the mail with it to buy it

· The offeree who does such a thing cannot say “I stole it” but is estopped from saying the conduct is tortious. The result is a K relationship, an acceptance. In cases ppl claim their own conduct is wrongful, it is b/c the cost of the item is less than the K price for it. 

· Statutory exceptions - Some states have enacted statutes that unsolicited sending of goods need not be paid for at all, have defense to action by offeror. Postal Reorganization Act 1970 states that “unordered merchandise” by mail be treated as gift.

Hobbs v. Massasoit Whip Co.
Eel skins were dropped off and the п got paid for the last batch he dropped off. The last time, the eel skins were just left to rot. Not returned and did not state they didn’t need them anymore. Prior course of dealings was that the silence constituted acceptance. Reverse unilateral K- performed by shipping, promised to pay. 

10. When is acceptance Effective?

· Unilateral K- upon performance

· Bilateral K- acceptance must be communicated

· If offeror prescribes set way of accepting, only that way may be used to accept. Mandatory and exclusive. If another way of accepting comes to offeror, treated as an offer that the offeror may accept. Not reasonably intended to be exclusive in that case. 
Fujimoto v. Rio Grande

Employees got a K from employer, signed it, but there was no stated way of acceptance. They just kept the K and did not return it signed to employer. Suing for enforcement and win. Reasonable for them not to have given them in, the employer knew assent anyhow. Continued working there w/ no complaints. The offeror can make exclusive means of acceptance and did not here. 

· Is act of acceptance when the offeree puts it out or when it is received?

· Parties at a distance: The Mailbox Rule
· Acceptance is authorized when the offeree surrenders possession of the acceptance (to protect them from having the offer revoked before the acceptance gets there)

· Mirror rule- if no specified way of sending acceptance, copy the means the offer came in by

· If unauthorized means of acceptance used (no postage, improper addressing) effective on receipt, provided the offer is still open at that time.

· UCC and Restatement 2nd- Means of acceptance need not be authorized, only reasonable. According to Restatement 2nd, even unreasonable/careless means of acceptance is valid if sent and received timely. UCC similar w/ carelessness, but no rule for unreasonable means used.

· Since offeror is master of the offer can reject mailbox rule and state that acceptance only valid when received. 

· Rejections/revocations are effective when received

· Lost/Delayed acceptance- Majority rule: Restatement 2nd-mailbox rule applies, but offeror only held to breach of the K if he receives notice of the acceptance somehow

· If offeree sends letter through the mail but retrieves it legally through the postal system, then a K is still formed.  As practical matter, acceptance may never come to notice of offeror, but some ppl have found out these facts and applies this rule. 

· When parties are in the presence of one another, the offer dies when they part if no acceptance. Offeror must hear the acceptance- unless he is at fault for not hearing it.
C. Termination of Revocable Offers

a. Lapse of Time

After the specified amt of time or, if there was none specified, after a reasonable time.

1. “Will give 8 days for you to accept or reject”

· Is this from time the offer written or received? Usually date received.

· If the offer was delayed by the mail-

· If offeree knows or has reason to know that it is late, calculate from time it should have been received, even if the offeror sent it late

2. Time not specified in the offer

Determine reasonableness according to circumstances. Restatement 2nd: was the offeree acting in good faith?

3. Termination at the happening of a named event

Kills the offer even if the offeree does not know the event happened.

i.e. terminates when offeror sells the house to someone else

4. Effect of Late Acceptance

Classical view: if the acceptance is late, the offeror can waive the lateness by communicating this to the offeree. If not, no K.



Alternate view: offeror can accept and not communicate anything. Subjective intention. 

Intermediate view Restatement 2nd: if received in arguably reasonable time but late, there is a K unless the offeror tells him that it is not accepted b/c late.   

b.
Death or Lack of Capacity

Death

Offeror:
If the offeror dies after making offer but before acceptance, offer terminates. Minority view holds terminates only if offeree not aware of the death. If after acceptance, the estate is responsible for breach. Impossibility of performance is the only way out.

If a thing/person necessary for the K dies, the offer is also killed whether or not the parties know about that. 

Offeree: 
If they die, prevents a representative of him from accepting the offer. 

Incapacity

Where there is an adjudication of mental illness all outstanding offers are terminated. Even if the offeree does not know. Small minority view, like in death, to the contrary.

If there is no adjudication of incapacity, terminated only if the offeree should have known that he was not well. 

Swift v. Smigel

Smigel decedent had a K for delivery of goods to the sanitarium. Smigel subsequently adjudicated to be insane, but the notice of withdrawal was never made by his reps. П did not know of the incompetency. Held the adjudication of insanity does not automatically make the K void- old rule and rule of Restatement. This ct rejected the majority view (would be different if incompetent at the time of offer). 

c.
Revocation


Direct

· Must be before acceptance

· Under majority view, rejection is effective when received

· By statute in some states when sent

By publication

· If offer was published to people unknown identities, must publish revocation 

· If know the ID, make reasonable efforts to contact them 

Indirect

· Acquire reasonable notification indirectly that offeror engaged in activity that the offer is dead. I.e. he sold the house to someone else.

Unilateral K’s

· Classical view that can be revoked up until the performance is actually completed- obsolete, unfair- also 2nd view that creates a bilateral K at beginning of performance (bad b/c liable for breach if do not complete)

· Start of performance actually creates an option K- irrevocable offer for a reas amt of time

Old rule of revocation at any time before performance- Peterson v. Pattberg. Refused tendered money when presented. Can revoke before full performance.

Irrevocability through part performance- Motel Svcs v. Central Maine Power

Motel Svcs K’d to buy housing projects. Arranged electric heat at extra cost to get a rebate. Put the paper work in, then sold the houses. The new owners got the money refund. Sued for the refund and won b/c they had significantly performed under the bargain. Was owner at start of performance. OPTION K.

Preparation v. Performance

While part performance will create an option K, mere preparation will not do anything to protect the offeree. 

Promissory Estoppel- can be basis for relief

Supervening illegality- If a law is passed that makes something in the offer illegal, the offer dies whether the parties know about it or not. 

d. Rejection/Counter-Offer  

Kills the offer. 

· Rejections effective upon receipt. Don’t need to protect the offeree in this instance.

· A counter-offer must be distinguished from a counter-inquiry, comment on the terms, request for modification of the offer, grumbling assent, acceptance plus an additional offer, future acceptance (agree when a specified event occurs, they both have a K. Can withdraw at any time before the stated event happens)

When Acceptance/Rejections Both Sent

Acceptance sent, rejection sent, acceptance received, rejection received- No problem. Acceptance sent first, binding K, and received first. 

Acceptance sent, rejection sent, rejection received, acceptance received- Acceptance effective on dispatch, but rejection effective on receipt so objective theory of K’s would say that K unless seller relied on the rejection. Restatement 2nd. Split in cts whether there is a K or not. 

Morrison v. Tholke

Acceptance sent via mail, called in a rejection of the acceptance. Was the rejection valid since it came first? This ct took position that the acceptance irrevocable on mailing. Restatement good position b/c otherwise offeree can accept, then if mkt is not in his favor, move to reject. He has unfair advantage that way. 

Rejection sent, acceptance sent, acceptance received, rejection received- Rejection kills the offer, but since the acceptance received first may have reliance on the acceptance. 

Rejection sent, acceptance sent, rejection received, acceptance received- Other party may have injuriously relied on the rejection. If not, there is a K.
THE UCC 

Whenever the UCC does not have a rule, follow the common law. In offer and acceptance, not much UCC laws.



§ 2-204

States that the ct should focus on the existence of an agreement and do what it can to uphold the agreement.

§ 2-206

Technical rules on the manner and medium of acceptance. Emphasizes that offer should be accepted by any reasonable mode unless offer or circumstances make clear the mode is not accepted. 

UCC § 2-207--- “Battle of the Forms”

Negates the “mirror image” rule in cases w/ sale of goods (sect 1-2), and the “last shot” principle in common law (section 3). 


Subsection 1

Even though the acceptance may provide additional/diff terms there is an acceptance as long as there is not an expressly made condition on assent to the additional terms. 

· Warranties not thought to be dickered terms (unlike quantity, description of the goods, price, and delivery terms) that cannot diverge from the offer.

Subsection 2- 

If there are additional (new) terms, discusses whether they become part of the K

· Makes distinction between merchants and non-merchants. 

· One party is a Non-Merchant- addt’l terms are to be construed as additions to the K not part of K unless accepted by the offeror.

· Between  Merchants- addt’l terms part of K unless

·  (a) offer expressly limits to its terms or 

· (b) material alteration (i.e. arbitration clause is material according to majority)

· (c) notification of objection to the term already given in the past 

(b)
Dorton v. Collins & Aikman

The standard acceptance form the Δ sent to the п to use had an arbitration clause on the back. Does this constitute acceptance or is it an additional term that is not consented to? Due to standard forms, UCC recognizes that the terms will not always be identical. Additional terms OK if not material alterations. Remanded to see if material here. Ny Ct Appeals says it is material change.

(c)
Diamond Fruit Growers

The cooling unit leaked ammonia and ruined fruit. The tubing comp used a limited liability clause that limited liability to 30% of damages. Diamond objected to the term and clearly did not accept, but they kept doing business. This is not waiver, rather, conflicting views cancel each other out in neutrality principle. Reject “last shot” rule. Here the tubing comp waived need for acceptance by doing business. 

Different terms- Contradict terms of the offer. Two views:

1. A different term is like an additional term- not part of the offer unless accepted by the offeror 

2. Different terms cancel each other out. Cancelled term is replaced by a gap-filler as provided by the UCC. This is called the “neutrality principle” and is gaining ground.

Subsection 3

This governs acceptance by conduct where the parties don’t form a K
Negation of- “The last shot principle” said that whoever made the last communication to the other before acceptance of goods had the terms of the unformed K.

· If the conduct of the parties recognizes the existence of a K, there is a K. The terms are which the parties’ writings agree, together with supplementary terms incorporated with the provisions of the UCC to fill in the gaps.

· Treating the last communication as a counteroffer because it does not match the offer exactly with a preprinted form produces unfair result of subjecting someone to a term they did not want just b/c it was the last comm before they acted. 

· Therefore subsequent performance is not deemed an acceptance by conduct. UCC provisions replace the “counteroffer” terms

· If the term was a warranty of merchantability, the UCC has that so it would be in the K. If arbitration clause, not in the UCC so is not in the K.

Confirmation

§ 2-207 (1) also states that a confirmation letter sent in reas time operates as an acceptance even if it states additional/diff terms. 

· Applies where oral agreement/informal agreement formed and one party sends a writing to the other about it

· Where the memo and the addt’l terms conflict, the terms are not in the K. They knock each other out.

· If the clause is “A and B” and the other party feels C belongs in there, can prove via parol evidence rule. 

D. Option K’s- Irrevocable Offers

An offer can be made irrevocable with:

(a) consideration (b) statute (c) part performance or tender of performance in unilateral K (d) promissory estoppel (e) sealed instrument in some jurisdictions

Statute

UCC §2-205 “Firm offer”

· Offeror must be a merchant 

· Offer must be in a signed writing

· If the lang of irrevocable offer is in a preprinted form from offeree, must be signed next to the option and under the whole document. 

· Must have clear lang of irrevocability

· Can be for no longer than three months (if no consideration)

Termination of Irrevocable Offers

· Lapse of time

· Death or destruction of a thing essential for  the K (impossibility)

· Supervening legal prohibition

Not terminated by:

· Revocation, rejection/counteroffer (modern view- unless relied on rejection to detriment), death or incapacity of the offeror/offeree

Acceptance of Irrevocable Offer- effective on receipt 

-Mailbox rule is to protect the offeree from a revocation that may happen w/o offeree’s knowledge. Here, no need to protect offeree b/c the option is irrevocable. 

E. Certainty

The offer must be definite as to material terms so that performances rendered by each party are reasonably certain.

Material Terms: subject matter, price, quantity, payment terms, quality, and duration of the work to be done. (In a 1 mil K for construction work, $9000 has been found to be immaterial)

-If an offer says “Will sell between 1-10 copies of a book at certain price, state number in acceptance” this is a good K because K is definite when they reply as to quantity.

Cure of Indefiniteness:

-Indefiniteness may be set aside if the subsequent conduct of the parties clarifies the K terms

Example: A promises to pay B “well enough” upon retirement. When A sent $200/wk, B agreed to it.  Indefiniteness cured.

Types of Indefiniteness:

1. Where parties have purported to agree on material term but left it indefinite (not reasonably certain)

· No room for gap-fillers or implication so the K is void

· “Fair share of the profits” too indefinite

· “First class theater” is not indefinite. If there is a way to figure out the meaning of the words, the cts will use it rather than find a K void. “neat and classy RR station”

· Cts can cure indefiniteness by public policy considerations:

Wagenseller v. Scottsdale Memorial Hospital

Woman was fired after she refused to participate in immoral activities and was harrassed. The employer’s rt to terminate an at-will employee is limited by public policy considerations. If a law is meant to protect someone, cannot let employers just fire employees when they act under legisl. given rights. Good faith is implied into all employment K’s. 

2. Where parties are silent to material term

· Term may be implied from circumstances of use a gap-filler

· Gap-filler is what the parties would have agreed to if brought up, or what community standards would be for fairness

· A hires plumber for work, gap filler is that should be paid reasonable price if the price not stated up front

· UCC continues gap filler of “reasonable price”

· Agreement that A will work for B at $50,000/yr. The “per year” creates a binding K on the minority view. Majority says this is “at-will” employment.

· Permanent employment or lifetime employment -terms too vague, still at will. Minority view- until retirement age. 

· If more consideration given than just the labor, then perm employment is literal. I.e. drop a tort claim against the comp in return for a perm job.

· Under 1 yr service K, do not renew but continue performance, K will be renewed automatically 1 yr

Haines v. City of NY

How definite must K be?

A K said that NY must maintain a sewer system, which was now overloaded. Denied permission for п to connect 50 lots to the sewer system. Is this a breach? The K does not say duration that NY must maintain. Does maintenance mean expansion? Held that need only maintain the current plant. Time was filled in as reasonable time. Ct held maintenance to mean the plant w/o expansion. 

Oglebay Norton v. Armco

Two comps agreed to long term shipping K, based on a price in a trade magazine. The magazine stopped printing, and the price mechanisms broke down. Ct held the ct can decide a reasonable price if the parties cannot agree on one. Clear intent to K. SP necessary b/c there are no clear rates for breach of K here. 

3. Where parties agree to agree to a material term

· Gap filler cannot be used since they decided to use their own

· Common law- no binding K but where parties agreed to use reasonable efforts to reach an agreement, there is a K. Different than “agreeing to agree”

· Modern rule- try to make a K to uphold the fact that the parties did intend an agreement to come out of this. Use gap-fillers. 

Example: A agrees to sell to B 1,000 widgets. All material terms are agreed on except price. They agree to agree. Modern cts according to UCC and Restatement 2nd would use reasonable price as a gap-filler. Not fatal for indefiniteness. If parties only intended for a K when they agreed on the term, then no K. § 2-305. Rationale: to prevent ppl from getting out of K’s with the excuse of indefiniteness.

Joseph Deli v. Schumacher

Renewal clause on lease said the rent will be “agreed upon.” They could not agree. The renewal clause cannot be upheld b/c agreement to agree isn’t promising anything. Definiteness to material matters important. No indication Δ intended for a reasonable mkt price rent to be substituted for lack of agreement. UCC does not apply here.

Eckels v. Sherman

Essential v. Non-essential terms

A basketball coach left before his 7 yr K term finished. Claimed that no K b/c his pension and price to buy 5% of stock was not determined yet. If this is an essential term of the K, there is no K and performance may be discontinued. Intent is ambiguous, need jury. Remanded for trial.

UCC gap-fillers

-Place of delivery- the seller’s business or alternatively, residence. If the goods are in a place the parties know of, then that place. 

-Time for shipment/delivery- reasonable time

-Time for payment- when the buyer receives the goods COD

-Failure to specify assortment- breach if the seller refuses the buyer to specify assortment or if the buyer refuses to supply assortment. The specification of assortment must be made in good faith and within limits set by commercial reasonableness. Not void for indefiniteness. 

Only Quantity Cannot be Substituted! No such thing as reas quantity. 

**May be different in the case of a relationship w/ the other party over the years if will agree to quantity at beginning of year, and after 8 yrs the quantity goes up 10% a year. Course of dealing.

Southwest Engineering Co. v. Martin Tractor

Agreed to buy generator for $18,000. Then, raised price to $21,500 and still agreed. Then the Δ refused to deliver claiming the terms of payment were not agreed on. The UCC says in a case like this can use a gap-filler where there is indefiniteness as long as the parties intended to K. UCC says payment due at the time and place of delivery if not agreed otherwise.

Mistakes in Transmission

· If offeree knows that the price stated cannot possibly be right, no K can result from acceptance. Same rule applies to unilateral mistakes.

· If offeree does not know, cts split. Some allow K because the intermediary, like telegrapher, is an agent of the offeror. Some do not allow on the basis no actual meeting of the minds. Either case, intermediary can be liable for negligence
II
Consideration

Not all promises are enforceable. Need consideration.

Gratuitous promises in order to be enforceable must deal with Promissory Estoppel or moral obligations. 

Definition:

1. The promisee must incur legal detriment (act or forbearance)  that normally entitled to do/not to do. 

· If the promisee incurs a detriment, assume this is a benefit to the promisor.

· Someone other than the promisee may incur the detriment (A promises to pay B if C paints his house. Detriment to C is sufficient consideration for promise to B)

2. Detriment must induce the promise (have a relationship to-have to do with an exchange)

· A gift is not enforceable because no exchange given

3. The promise must induce the detriment. Promisee must know of the offer and then accept. 

· A promised to give sister-in-law place to live on his farm if she moved there. The ct held her moving there was not a detriment, but rather, a condition to getting that place on the farm. No consideration b/c it was a gift-making state of mind. Assumed gift b/c family. If asked for her to be a housekeeper, would have been consideration b/c presumption of gift in family is negated. Questions of fact. (Kirskey v. Kirskey- conditional donative promise)
· Uncle promised nephew $5000 to refrain from smoking and drinking. Refraining form doing what one legally entitled to is a detriment, which was bargained for here. Question of fact. (Hamer v. Sidway)
1.
Past Consideration not Valid

Misnomer- how can consideration in the past be consideration at all?

“In consideration that you are not as rich as me, I will pay you $100”- no consideration, just intent of gift made known

However, if there are 2 promises one made on past consideration and one on future consideration, one consideration is good for both. “I promise to pay for the books you delivered in the past  to my brother and future deliveries”

Central Adjustment Bureau v. Ingram

Employees forced to sign covenants not to compete after they begin working. Consideration- after all, already got the job and working. Held there is consideration- the ongoing employment. Got promotions by staying and working- additional benefit they would not get had they not signed. So not past consideration.

2.
Adequacy of Consideration-

Normally any detriment will suffice for consideration. 

Batsakis v. Demotsis

Woman agreed to pay $2,000 at 8% interest when she got back to the US in return for $25 while in Greece. Fundamentally inadequate? Cts will not examine sufficiency of consideration, the littlest consideration sufficient even if a hard bargain. (There was depression $25 would prob be a lot in Greece). Do not second-guess the bargain.

Even if less than should be, cts will not judge whether consideration sufficient or not based on mkt value, etc. Unless:

1. Unconscionable

-i.e. poor person on welfare agrees to pay $1500 for $300 appliance. Sufficient consideration, but unconscionable.

2. CT can always review fairness of lawyer’s fee agreement/other agreement with a client.

White v. McBride

Disproportionate attny fee demanded- $2500 retainer plus 1/3 of the spouse’s forced share. Attnys fees are scruitinable consideration. If attnys can charge whatever they want and just have the ct make it lower if taken to ct, encourages abuse. 

3. Promise to exchange specific amount of money or goods for the same or lesser amount of money/goods at the same time and place not legally enforceable. Restatement 2nd omits this exception as highly unlikely to be made. 

Sham Consideration

· Falsely states that consideration was given when it was not. 

· The parol evidence rule will not exclude contradiction of statements of fact

· Minority view: the promisor may be estopped to claim there was no consideration to prevent him from getting out of an option K, or option K will arise to implied promise to pay the stated consideration. Restatement 2nd joins the two views: if in writing and signed by offeror, consideration is stated, and proposes exchange in reas time = valid K.

Nominal/Token Consideration

· Parties know need consideration for a bargain so add on $1 or something to make consideration. Invalid b/c it is not really a true detriment.

· Restatement 2nd- says the promise should not be binding b/c undermines the whole doctrine of consideration. States that it can be binding as long as bargain in fact. Former Restatements said should find a way of enforcing it as long as it is a true agreement. 

· Token consideration in business context OK b/c there is real bargain there. Gifts to not have bargain aspect.

Eleanor Thomas v. Benjamin Thomas

H left her a life estate in the house, but did not put the will in writing. The executors, in order to fulfill the true last wishes, made Eleanor pay 1£ a yr rent to enforce the K. Held to be valid consideration, since the love he had alone not adequate consideration. Can also say that the condition to the gift was that she remain a widow, that is legal detriment. Might be a condition, ct uses them as promises. 

4. Invalid Claims

A promise to surrender a valid claim is detriment. A promise to surrender an invalid claim is questionable. 

· The early view that it is not a detriment is abandoned

· Some cts say that if made in good faith and reasonable, then valid

· Others say only requirement is good faith. Some of these cts require the invalidity not be patently obvious.

· Restatement 2nd says that good faith or objective uncertainty is sufficient consideration.

i.e. insurance comp wants to pay man $200 to sign that he will not sue them on a claim in his file. Man believes there is not valid claim, but signs. There is detriment b/c the comp sought a release for its own purposes knowing the claim not valid. 

Fiege v. Boehm

Boehm pregnant woman threatened to sue Fiege in bastardy suit if he did not pay her child support. Δ paid for 3 yrs then stopped when blood tests showed the kid wasn’t his. Ct held the agreement up because her dropping her lawsuit claim (even if it was not true) is valid detriment if claimed in good faith. 

5.
Preexisting Duty Rule

If you already owe a duty to that person, using that duty as consideration is invalid because it is not to your detriment. No legal rt surrendered.

· Situation comes up when have a K and want to add things to it later. Need to add on consideration to the additional things. Keeps people from unfairly pressuring someone to modify a K.

· Criticized. Trend is towards letting parties modify K’s they have already made. 

· Easier now as a result to get modification set aside on ground of duress.

Schwartzreich v. Bauman-Basch

Man working at $90/wk got another job offer, and to keep him there the comp raised his salary to $100/wk. He was then fired. The ct upheld the new employment K, b/c even though was under preexisting duty and seems like no new consideration provided, two parties can revoke prior K then there is consideration for the new one. 

Duties Imposed By Law

Not a detriment if sign K “I am a sheriff and will try to apprehend criminals” because already under that duty at law in his job. Want to prevent public officials from getting bribes/incentives for doing some jobs and not others. 

Modifications of Two Party Case

Majority: follows the pre-existing duty rule.

Minority views: Some modifications do not count as a pre-existing duty. 

· Incur addt’l legal detriment if agree not to breach K

· Wisconsin says the former consideration applies to the new modification. Some cts say no consideration needed for modifications.

· Some say modification is a way to attempt mitigation of damages

· Some cases enforce modifications w/o consideration in promissory estoppel

· Restatement 2nd (minority view but likely the law of the future) : modification will be upheld if it is made after unforeseen difficulties- and is fair under circumstances. I.e. make K to dig hole in rock, turns out the rock is harder than expected. Will cost double. Ok to charge more and modify, even though already a duty to dig the hole. Also UCC view.

Angel v. Murray

K with city to pick up garbage. The comp asked city to modify K for $20,000 more due to unforeseen expenses. They agreed. Tried in ct to invalidate the extra money, but held that as long as parties agree can have no addt’l consideration. 

Three Party Cases

The modern view accepted by both Restatements is that when a 3rd party wants to form a K with someone who already has the same duty to someone else, enforceable because addt’l duty is now created in the second K. Another rationale is that less possibility of duress if already has that duty.

· C can pay A and B not to rescind their K. It is a detriment that they are entitled to do, under both Restatements.

· In unilateral K, father and uncle both promise to pay A $1000 if he runs the race. No problem of preexisting duty b/c not obligated to either offer to begin with.

Agreement to Accept Part Payment in Satisfaction of a Debt

Foakes v. Beer rule

· If A owes B $10,000, and B says give me $5,000 and I’ll consider it paid in full, not a valid K. There is no additional consideration in the new promise to A because A does owe more than the $5,000. 

· Restatement 2nd- says if this is due to a recession where money is tight/worth less, OK

· A owes B money now, pays less than that on the condition he give some money for security of the rest. This is new consideration. Valid modification of K.

· This rule only applies to liquidated claims (the claims in the K- i.e. owe $5000, got 2,000- the liquidated claims are 3,000) 

6.
Accord and Satisfaction

An accord is an agreement to give/accept a stipulated performance in the future in exchange for satisfaction or discharge of the obligor’s existing duty.

Questions to ask:

1. Have the parties reached an accord through offer and acceptance? Offeror must make it clear that seeking a total discharge. If not clear, any payment made is considered partial payment.

2. Is accord supported by consideration?

3. Is there a satisfaction- has the accord been carried out? 

Check cashing situation:

D owes C $1000. D sends check that says “payment in full” for $500. C cashes it. 

· By the language “payment in full” clear that D seeking a discharge- offer

· Most cases hold cashing the check is acceptance. Some say that even holding onto check for unreas amt of time acceptance. Typically, holdings are cashier’s check which is like cash. Cashing in is the acceptance through performance.

· No consideration. Already owed $1000, so $500 payment is a preexisting duty. No K.

In re: Allan Segall Attny

Attny tried to satisfy $12,000 in debt with a $90 check saying “paid in full” Clearly trying to perpetrate a fraud on the ct. No consideration here. Already under duty to pay the ct’s judgment.

Kibler v. Frank L. Garret

Agreement to pay him 18 cents/bushel or more if circumstances called for it. Billed him 20 cents. He got half that amount in a check, that said on it cashing it is an acceptance of that amount and acknowledgement of full payment. Is this valid accord and satisfaction? No. Must have meting of the minds. Δ has burden to show meeting of the minds.

Assume good faith dispute. D says $500 owed, C says $1000 owed. 

· D sends payment for $750. Same analysis offer, acceptance, but here there is consideration b/c the settlement incurred detriment to both parties. 

C gets the check, and cashes it by crossing out the “payment in full” statement or writes letter saying will be cashed as partial payment only. 

· Common law- can’t cross this out. Cashing = acceptance

· UCC- can cash the check but reserve rights

RMP Ind v. Linen Center

Money was paid in attempt to satisfy a larger debt saying “payment in full” The casher neded money to pay workers, so cashed it w/ the words “under protest all rt reserved.” Ct held this was valid accord and acceptance. If the uCC applied, would not be, but here it does not apply. When there is a mix of goods and services, need to see which was predominant. Most costs were due to the labor here. 

-Accord and satisfaction works for unliquidated claims- a dispute. 

 UCC and Modification of K’s

§ 2-209 (1)

“An agreement to modify a K with this article needs no consideration to be binding”

Roth Steel v. Sharon Steel

A modification to raise the price was made in bad faith. The only limitation on modifications is good faith in the UCC. Inference of bad faith since they threatened to stop delivery if did not get higher price. So while no consideration needed, need good faith. 

§2-209 (2) and (3)

For modification (with or without consideration) need writing in two cases:

1. Statute of Frauds

2. When required by subsection 2

· A signed K that says cannot be rescinded or modified except by a signed writing can be between merchants in the UCC provided they make the changes to a separate form and signed by the other party. If non-merchants, must sign next to the changed clause and at the bottom. 

(If there is a no oral modifications clause modifications must be in writing)

§2-209 (4) 

Even if the modification is not a signed writing, can operate as a waiver. A waiver is retractable unless they are stopped by promissory estoppel. 

§2-209 (5)

A party who has made a waiver may retract it by reasonable notification received saying that strict performance is required, unless retraction would be unjust b/c of reliance of it.

NY General Obligations Law- a modification or discharge is provided w/o consideration if in writing and signed by the party to be charged.

BILATERAL K Consideration

· A promise is consideration only if performance of that promise is deemed consideration

7. Mutuality of Obligation

In a bilateral K, “both parties must be bound or neither is bound.” 

· Case law supports mutuality of consideration, not obligation

Texas Gas v. SA Barrett

 П agreed to supply gas to Δ w/min amt specified, but Δ was then evicted and didn’t need the gas anymore. П wants the min payments. Δ wanting to get out of K, claims that п was only obligated to supply gas if it was available. Is this not illusory? Ct held it is not at п’s whim not to have gas, so not illusory promise. П spent a lot on making the pipes go to the Δ. Not lack of mutuality of obligation.

Lucy v. Wood (Lady Duff-Gordon case)

Exclusive agency was meant to sell Lucy’s designs. Wood would get ½ profits. Reas effort was implied to sell her goods. Therefore, not one-sided exclusivity on her part and nothing on his side of bargain. 

Unilateral K’s

Never mutuality here b/c at no point is the offeree bound to perform. Just made a promise, which is also consideration for the deal. So not obligated to have mutual consideration here:

A owes B $1000. A says he will pay B the $1000 he owes him if B paints  his house. Valid K b/c unilateral K- can collect on the original debtor claim or on this new one, but can’t recover twice. 

a. Voidable v. Unenforceable promises

Voidable: Fraud, duress, undue influence, mistake, or lack of capacity is voidable but not void. Policy to protect the person who was tricked/unfairly K’d with

Unenforceable: S/F, S/L

Does not mean that these K’s lack mutuality, because a voidable or unenforceable promise is still consideration. So the victim can still ratify the K if they want to.

8. Illusory Promises

Promise cloaked in promissory terms but in reality shows no commitment. No detriment.

· One way to get around this way out of a K if ct wants to enforce it is by putting into the agreement the requirement of good faith and reasonableness. Therefore, the nature of the performance not subject to the promisor’s whim and caprice.

· I.e. A makes a promise to “spend such time as I see fit in developing a business” old view- illusory. New rule- add the reasonableness and good faith requirement- makes it good. 

a. Termination Clauses

If one or both of the parties can terminate, it is treated as an alternate performance. The rule: each performance must be detrimental.

UCC §2-309(3) 

Termination by one party except at the happening of a named event requires reasonable notification be received (if clause says that no notice required, is unconscionable and reas time is substituted). 

Unconscionability is judged from time of termination, and not at the time of K formation. Good faith is always implied in the K.

Examples: A and B have bilateral K that A will work for B for one year. There is termination clause that gives B ability to fire A within 30 days. There is a clause for consideration that will pay A for either the 30 days or for the year. 

B cannot have a clause to terminate at any time w/o notice. That is Illusory. But if there is a clause for notification in case of termination, that has been considered by some cts to be detriment on its own- just giving the notice. May be a stretch for cts in order to affirm K’s.  

Coca Cola v. Orange Crush

K said that Coke could terminate the agreement at any time. This is illusory promise if at any time they can jut back out of agreement. Lacks consideration- did not promise anything.

UCC requires that termination of one party, except for at a determined event, must have a reasonable notification period. In this case, would be amt of time it took them to find another bottler. Agreement to dispense with notification is unconscionable

b. Conditional Promise

A condition to acting on the promise is not illusory if the condition is not in the promisor’s control. 

Promise to perform if . . . 

“I feel like it” illusory

“If war does not break out”- not in his control, not illusory

“If A is able to get a mortgage” not illusory- reas efforts to get a mortgage. Implied promise. 

Mezzanotte v. Freeland

K said that sale of prop conditional on getting a mortgage. Imply good faith in this promise so that it is not illusory. Also said that mortg had to be satisfactory to him. Not illusory since implied good faith- restraint on the whims of the mortgagor.

c. Aleatory Promises

A promise that is conditional on an event supposed to be fortuitous that is wholly out of the parties’ control. Not an illusory promise. 

Ex: A will pay $10,000 to someone in exchange for $1000 consideration in the event that “I recover my gold mine” Conditional on fortuitous event and not illusory.

d. Agreements allowing a party to Supply a Material Term

If a bilateral agreement allows a party to supply a material term (such as price changes from time to time to reflect mkt conditions is permitted) and will not void out mutuality according to the modern view. UCC insists on good faith.

e. Void K’s are not a Nullity

If there is performance under a void bilateral K, cts treat the promises as if they were offers to unilateral K’s. Party who performed is the offeree. 

Requirements for a good unilateral from a bad bilateral:

· Offer and acceptance must be fulfilled

· Performance of the party seeking enforcement must have suffered a detriment

Ex: Send goods to someone who did not agree on the quality of the goods. The buyer accepts the goods. Good unilateral made because sent goods was an offer and the accepted goods the acceptance. Forging doctrine- make good out of bad K.

9. Requirements and Output K’s

Buyer’s requirements or seller’s output is a valid quantity amt

Not illusory- detriment in that they promise to exclusively use that source. UCC § 2-306 says requirements/output K’s valid.

UCC § 2-306

States requirement of good faith in these K’s. Two exceptions:

(1) If there is a stated estimate, anything grossly more than the estimate not required to provide/buy

(2) If there is no estimate, only reasonable quantities may be demanded. Can’t demand too much.

Canusa v. AR Lobsco

П sold recycled paper, and Δ collected and cleaned it. П sued for breach b/c could not supply the minimum 100 tons of number 8 quality. When the output K requires a minimum amount, good faith requirement to meet that. If you don’t, breach. Δ did not make good effort: said would cost too much to clean the paper to standard (too much?  A little money? Didn’t show would be unprofitable) 

May a requirements/output party go out of business, or change methods so that don’t need the other party’s services anymore?

· UCC- buyer can if this is in good faith- even if much less used than before

· Conflict whether good faith is if they shut down to curtail losses. Comment 2 seems to think no, but there are cases where  you can if the loss is more than trivial.

Does a requirements buyer have duty to promote the goods?

Not settled in the law:

· UCC says must use the best efforts to promote the sale of the goods. Only applies when buying the goods for resale. This duty may exist only if it is in an “exclusive territory”

Can this K be non-exclusive?

Yes, in order to uphold a K w/o a quantity term that would dash the reasonable expectations of the parties in making the K. 

Must all of the consideration be valid?

If a person gives two considerations, and one is not valid, the valid one can support the K.

i.e. “I will in consideration of your saving my life and your promise to stop smoking . . .”

Consideration and multiple promisors

One consideration can support the promises of more than one promisor.

i.e. L promises to rent to T in exchange for T’s promise to pay rent and X’s guarantee of the rent if T defaults. X has no consideration on his own, but is still good.

-A third party C can supply consideration for promise between A and B

Conjunctive Promises

If one of the conjunctive promises is consideration it is sufficient to support a counter-promise. 

“I will pay you the $50 I owe you and paint your house if you give me your horse” 

Alternative Promises

When the promisor has a choice:

If the promisor has a choice of alternatives in the promise, both promises must be detrimental. Otherwise, they’d just be able to pick the one that isn’t detrimental and would be illusory promise. 

· Restatement 2nd says this is valid if there is a good chance the non-detrimental choice will be eliminated before the promisor makes a choice. 

When the promisee has a choice:

Only one of the choices need be detrimental for it to be valid. This is because the offeror is the master of the offer, and can say that he can choose which choice the promisee must do at a later time. 

10. MORAL OBLIGATION

Except in some exceptions, cannot make a promise in recognition of a prior moral or legal obligation because consideration is invalid. The detriment is a past one, so not consideration.

The exceptions:

Promise to pay a liquidated debt

As long as it is substantially same amount, promising to pay an old debt is valid K. 

UCC- if the creditor has a note, check or other instrument for the 2nd promise, enforceable even if can recover in suit for a claim that is still open in the 1st K.

· Although 2nd promise to pay debt has no consideration, is valid due to moral obligation

Promises to pay Fixed Amounts for services already rendered

This is an unliquidated debt (where K does not specifically state the amt of loss)

· A asks B a plumber to fix his toilet. No price discussed, he does it. A offers a fixed amt to pay for the service.

· Usually, in K principles, unless B accepted that amount, not payment since B did not take it.  

· Majority view: the promise to pay is enforceable w/o new consideration and mutual assent. Minority Restatement 2nd view: acceptable only to the extent that not disproportional to the services

Sheldon v. Blackman

Niece was requested by Aunt and Uncle to quit good job and take care of them for 30 yrs. Executed written promise to pay $30,000 for past services rendered and reas amt for future services. Left wills for bulk of estate to п, but were lost. Clearly not gratuitous even though related b/c quit job. 

Promise to pay fixed amount for services not requested

(a) Where promisee entitled to quasi-contractual recovery- in limited situations. I.e. furnishing medical care to a minor child. If A promises to pay for it, then need no consideration. Unliquidated debt applies.

(b) Where promisee not entitled quasi-contract recovery-  Usually cannot recover because no consideration. 

· Minority view: Restatement 2nd view:  promise enforceable to the extent that you avoid injustice. If the promisor gets a direct economic benefit, may be enforceable. 

· Example: P was crippled while saving D’s life. In gratitude D promised $100 per mo for the rest of P’s life. D died and P sued the estate for his money. According to Restatement entitled to recover b/c D did get a benefit. (Webb v. McGowin) Moral obligation enough here to support the promise.

Harrington v. Taylor

Volunteer stopped someone from being killed but got hand severely hurt. The saved person said they’d pay for the medical bills but never did. No recovery b/c never requested to render svcs. No quasi-K either- no injurious reliance on anything. Today, might enforce such a promise. 

Promises to pay a debt that us Unenforceable By Law

 Someone goes bankrupt, but promises one person he will pay him the debt back anyhow. Used to be that could enforce this, but the Federal Bankruptcy Act makes it impossible to make this sort of promise. 

The Statute of Limitations

Renewing a moral obligation in the form of a promise starts the S/L going again on the K claim against the person. This is even if the S/L passed a long time ago. 

-
Most of the time the promise must be in writing to be effective

-
Both liquidated and unliquidated damages.

· Voluntary part payment may have the same effect as a written note renewing the promise

· Limitation: does not apply to promises arising in tort or breach of K. 

· If a promise is made “I will pay when I am able” the promise cannot be enforced until he is able to pay. Limitation put in there is valid.

· The promise cannot be made by someone else- must be by the person w/ the moral obligation. 

Promises to Perform Voidable Duty

A promise to perform a duty that was voidable (infancy, fraud, etc) can be ratified as long as the incapacity that was there before is no longer there. 

Statute of Frauds

K’s within the S/F not enforceable w/o a writing. A sufficient memo of the K that was oral that is made at any time afterward makes the K enforceable. 

· An oral promise reaffirming the K that was not written is not sufficient to enforce it (that would defeat the purpose of the S/F in the first place!)

· A written note has at times been enforced even if not specific enough to satisfy the S/F

i.e. A K to buy a house says that the broker should get $2000 for services (a commission). Usually a promise to pay broker commission is w/in the S/F and need separate agreement. Despite there not being sufficient consideration and no writing between broker and seller, the other K can be used to enforce even though that writing would not satisfy S/F on its own. 

III
Promissory Estoppel

A promise that foreseeably indices substantial acts of injurious reliance by the promisee or 3rd party is enforceable.

Requirements:

1. A promise is required. Estimates, statement of intent not enough.

2. Reliance must be definite, foreseeable and reasonable. The promisee had to rely on that promise, causing the damage 

3. Reliance must be injurious, not just detrimental in consideration sense

4. Will not be enforced unless that is the only way to prevent injustice. Enforcement may be limited to reliance losses, although mostly will be the same as breach costs.

i.e. Uncle promises $20,000 to nephew for his 18th birthday. Before his birthday, the kid buys a very expensive car. The Uncle then does not give the money. Reliance?

· Williston would say that this is not a case b/c there was no foreseeability that this would definitely happen.

· Corbin would say that it is a jury question b/c he does not require foreseeability to be precise or definite, just foreseeable. 

Precedents that lead to Promissory Estoppel- Gratuitous gifts

· A gave granddaughter promissory note indicating so that she will not have to work. She stopped working. No consideration, a gift promise. Was upheld in ct on a narrow doctrine it created for this case- Estoppel in pais.
· Intra-family Promises- Uncle promises nephew if he goes to Europe on a trip he will reimburse him. To uphold promise ct found consideration, even though the detriment incurred by the nephew was not likely bargained for in the promise.

· Equity rule for the gifts of land- someone makes a gift of land, you move in and make improvements. Entitled to specific performance/ other equitable remedies based on promissory estoppel.

· Bailee’s misfeasance- gave barrel of brandy to a shipper who said he’d ship for free. Negligently damaged it. Since the promise had no consideration, not normally enforceable. However, imply a promise of due care and the consideration is not needed b/c of the injurious reliance. 

· Agent’s misfeasance- A told the insurance comp that could not afford to make the premium life insurance on H. Comp said OK no problem we’ll take care of it. They didn’t, policy lapsed. He died. PE used because injurious reliance even though is nonfeasance (didn’t pay). Older cases refused to enforce nonfeasance, only misfeasance. Restatements both say misfeasance = nonfeasance. 

· Charitable subscriptions- A promises to pay B a college $50,000 in four annual installments. 2 are paid before A dies. Enforceable even though gratuitous b/c for public policy reasons even despite injurious reliance. 

Slasbury v. Northwestern Bell

Promised to give money to college. The college didn’t work out, so didn’t want to pay the debtors. Had to pay based on promise even though no consideration. Not really gratuitous b/c  prestige is consideration. Other people’s donations your consideration.

· Marriage settlements- Where an engagement to be married is a K, and the father ,makes a promise “in consideration of the marriage” this is consideration, because not legally obligated to marry the girl so it is consideration. If they are legally required to get married (due to K) then the only recovery would be PE. If not legally required to be married, valid K b/c there is consideration.  What if can prove he would have married her anyway, so it is not injurious reliance? Due to public policy wanting to enforce such K’s, Restatement 2nd says that assume the promise induced the marriage.

***Need not show injurious reliance in marriage K’s and charitable subscriptions due to public policy

DeCicco v. Schweitzer

Father promised to pay the couple per month if they decided to marry. Paid for 10 yrs. They assigned the payment to 3rd party, and the father stopped. Is this lacking in consideration? Any proof the promise induced action or forbearance? No, but due to public policy these agreements enforceable. Theories (detriment in not being able to rescind marriage K)

Promissory Estoppel- In K’s based on a bargain 

Can be used to:

1. Make offer irrevocable

2. Enforce a promise that it part of a defective K

3. Enforce a promise made in preliminary negotiations

Examples:

· A, a subcontractor, makes a bid for work. B, the general contractor, uses this bid as the lowest bidder and makes a bid for the contract. A tries to revoke the offer. Cannot, because B relied on the bid when making its bid. Irrevocable until B in reas time can notify A that they accept his offer. (Drennan) 

· Reliance on a bid that was so low as to be obvious mistake is not justifiable to rely on

· A an employer agrees to let employee retire in consideration of her working there many years. Will pay $200/mo. Not good consideration. But, they did pay her for a while, and she did not find other work because she could get by on what she had. Reliance. Upheld. (Feinberg v. Pfeiffer) 

East Providence Credit Union v. Geremia

Clause in insurance K said that if the premiums were not made on insurance, the comp would get insurance and pass the cost to the policy owner. They did not get the insurance, and the car was totalled. Held that the reliance on comp to get insurance made the comp liable. 

Grouse v. Group Health Plan

Relied on the job offer, turning down others and quitting his job, only to be fired when he could not fulfill the unknown requirement of having letter of recommendation. Relied on the offer, so can get damages in PE. The damages are lost wages from his first job, because that’s what he gave up on reliance.

Werner v. Xerox

Werner sold 3 machines to Δ, and set up facilities to be the off site management place. Manager at Xerox said would not use their facilities, but Wolf at Xerox said the guy didn’t know what he was talking about and lead the п to believe would be doing business. П got damages only up until he reas should have not believed Wolf. Here got damages for things said during preliminary negotiations which were relied on. 

K does not allow for Emotional Damages claims

Deli v. U of Minnesota

Athletic director promised not to look at a tape but did, causing embarrassment to п. By handing over tape, ct held the oral promise not to view the tape was not a K. No consideration b/c the tape belonged to the University. No PE b/c only damages were emotional. 

Other Applications of Promissory Estoppel

· Alternative to restitutionary recovery

· Options 

· Application to the Statute of Frauds

· Contract Modification

IV
Legal Capacity


Infants


Under the age of 18/majority. Infant until the first moment of the day preceding their 18th birthday. 

· Promise is voidable, not void. Executed sales are also voidable.

·  The infant may back out, but the adult may not. Result is that can still sue for tortious interference with K. i.e. minor is a singer w/ K. 

· The infant can disaffirm the K within a reas time after majority. The passage of too much time or an outright ratification can make the K completely valid. 

· Cannot disaffirm parts of the K. Either ratify the whole thing, or disaffirm the whole thing.

· Can disaffirm before majority, but cannot ratify. 

· Minors are liable for necessities they use in quasi-contract: food, shelter, clothing. If the parents neglectful of needs or there is an emergency, can recover in K from the parents reas value, not agreed value. 

· If a minor sues on disaffirmance for the return of the consideration, under the modern view recovery will be allowed minus the value of the use and depreciation of any property obtained from the Δ. Old rule said just gets the consideration and does not have to pay for use and depreciation. 

Ex: Minor bought motorcycle for $300 with $100 downpayment. Trashed bike, wanted to cancel the K. Had to give back the motorcycle (whatever was left of it) and  since the $100 cost less than the damage he did to it, the use and depreciation made him recover nothing. But did not have to pay for the bike at all in the end. 

-
If the K is not binding on the infant, how can they settle a tort claim? By petition of the ct, guardian ad litiem. 
Mentally Ill

· K made by someone mentally ill not under guardianship are voidable. 

· If prior to the transaction, declared incompetent and has a guardian appointed, majority view by far is that the transaction is absolutely void. 

· Once the person regains full capacity, there is an ability to ratify the K (similar to infant that becomes majority) within a reasonable time of K.

· The test of mental infirmity is that they did not understand the nature and consequences of the transaction. Restatement 2nd test is that in addition to “ability to understand” voidable if the has inability due to mental illness to act in a rational way with respect to the transaction and the other person has reason to know this.

· The case that used Restatement 2nd: NY teacher was out on disability for a psychiatric illness. The transaction was electing to get max benefits under her life insurance plan, but H would get nothing if she died before him. They should have known she was not in her right mind and not made the transaction. 

Unconscionability

Historically, cts of Equity have always had a doctrine of Unconscionability enjoining parties from enforcing K’s at law. This does not invalidate the K, just leaves the parties to get their remedies.  

Definition: Restatement 2nd §2-302:  Prevention of “oppression and unfair surprise.”

Whether unconscionable is a question on the law, not for the jury. 

· Judged at the time it was made- was it unconscionable then? 

Since UCC, the country as a whole has enforced Unconscionability more methodologically

Can do three things:

1. Not enforce K

2. Strike out the unconsc. Clause

3. Limit the reach of the clause

Most quoted judicial definition: “An absence of meaningful choice on part of one of the parties together with K terms which are unreasonably favorable to one of the other parties.”

Oppression and unfair surprise. Posner said you need both. 

Unfair Surprise: A term in a form K that you would not think would be there. The reason it was not noticed was b/c buried in small print. Unfair surprise is not enough on its own, need oppression.

· Welfare recipient was coaxed into buying a fridge from a door-to-door salesman for a lot more money than it was worth. Clause said if you don’t pay it off, entitled to confiscate both the fridge and everything else ever bought from the company even if she finished paying for them. This is also oppressive term. 

· Franchise agreement with gasoline comp for filling station said that any accident that happens, the franchisee is responsible for including Amoco’s negligence. The Amoco driver himself was negligent and caused damage. Amoco said that the franchisee still responsible due to the clause. Size of the print unconscionable. Shifting of the risks should be explained in a K w/ someone of low level education.

Oppression: On its own enough to get K voidable

· Gateway required an arbitration agreement, which forbids class actions. The damage to ea computer was only $20. The filing fees for arbitration is $4000. Ct found this to be oppressive. 

Plain English Statutes- NY effective date June 1978- All residential leases and consumer transactions must be written in non-technical language in clear and coherent manner, with words of every day meanings. Goal is 8th grade education. 

· No cases on this b/c most comps changed their documents  to satisfy the law

· If law is violated the consumer has the right to actual damages plus $50. Results not to exceed $10,000 in class action. 

Duty to Read

Assumed that you assented to a document that you signed. A few exceptions:

(a) the document/particular provision is not legible

(b) the provision is not conspicuous. Cannot be valid unless can show the buyer was a ware of the clause (i.e. limitation of liability)  

V
Parol Evidence Rule

· If the writing is a total integration (intended to be final and complete) may not be contradicted or supplemented by parol evidence.

· If the writing is a partial integration, can be supplemented but not contradicted.





Theory of the Rule

K Theory- If the parties intend the K to be full and complete, they want it to supercede all prior agreements.

Evidentiary Theory- Sound policy requires that prior and contemporaneous agreements are suspect and the writing deserves a preferred status against potential perjury.

Mitchill v. Lath

K to purchase land. Claims oral K that the seller would remove an icehouse on an adjoining prop. Refused to. Held that the oral agreement barred by parol evidence rule since the K was total integration and the oral promise contradictory to the K. It was a deal maker or breaker so should have put in the K. The evidentiary theory here.

FINALITY- How do you prove the writing was intended as a final K?

Any evidence is admissible to prove the K was final 

As opposed to a preliminary memo or draft K
· The final writing need not be signed. 

· Crucial requirement is the party’s intent. Can be evidenced through how detailed, long the K is. Most valid K’s have enough to at least be partial integrations.
COMPLETENESS

Is it a total integration or just partial integration?

Six approaches (Three real ways)

Common Law:
1.
Four Corners Rule

Can look solely at the instrument to see if it is complete

or not. Although this is losing favor, many jurisd still use this rule.


2.
The Collateral Contract Rule

(a) If the term offered does not contradict the writing, may be received as evidence. In effect, means the writing is a partial integration.

(b) Important issue is whether the term relates to subject matter dealt with in the writing. If the term is dealt with in the writing, it is a total integration. If not, a partial integration.

3.
Williston’s Rules Most used- traditional approach

(1) If the writing expressly states that it is a final expression of all terms and is complete, a merger clause, then establishes it is a total integration barring fraud/mistake in putting the clause in the K or obviously incomplete. A merger clause would not prevent enforcement of a separate K that has consideration on both sides. 

(2) In the absence of a merger clause, look to the writing to see whether there is total integration. Consistent terms may be added if incomplete on its face- partial integration. 

(3) When the writing is complete on its face, the writing is deemed totally integrated unless a reas person in the position of the parties would have naturally excluded that clause from the writing. 

Contemporaneous Agreements

If it is complete on its own, separate, independent- may be admitted into evidence.

Lee v. Joseph Seagram and Sons

Sale of 50% of the business to Lee on condition he relocate to another place that is convenient for him. The writing did not include clause saying to relocate. The ct looked into the surrounding circumstances and decided it would not be expected to be written in the sales K. The long personal relationship indicates would listen to oral agreement. The sales K did not contain the customary integration clause (merger clause). The promise went to the person, not the corp sale of business. Did not use 4 corners test here.



5.
UCC Approach- 






UCC §2-202(b) Presumes Partial Integration

-This presumption overcome if parties intended to be a total integration (Corbin) 

-Or if certain that parties in their shoes would have included the term in writing (variation of Williston)

Most cts find a merger clause conclusive according to the UCC.

The 5 criterion the UCC uses to determine the parties’ intent: 

1. The inclusion of merger or integration clauses

2. the disclaimer of warranties

3. whether extrinsic term they would have definitely put in

4. the sophistication of the parties
5. nature and scope of prior communications between parties and purported extrinsic terms. What did parties negotiate over?
UCC §2-202(a) Trade usage may be used to supply a consistent additional term even though the writing is a total integration in (b)

Betaco Inc. v. Cessna Aircraft Co.

K for sale of airplane that had a certain range. There was an integration clause that excluded any other agreements. They told them it had a better range than it did in an ad letter. Is this evidence admissible? Sale of goods, UCC applies. Presume partial integration except where there is evidence to the contrary (there was here- a strong integration clause). The sophistication of the parties shows they were capable of reading the agreement. 

Confirmations

Under CL, a confirmation can work like a total integration if the party does not object before performance. This can only happen if both parties sent memos with the same clauses. Sometimes, one memo has been seen as a total integration, in cases of individual, non-form, tailor made confirmations.

6.
The Restatement 2nd

Except for when the parties had a real (as opposed to objective) intent to have total integration, the writing must be a partial integration. (Corbin) The additional term must just be consistent with the writing to be admitted into evidence. Can still use certain evidence if a total integration:

· If the parties would have naturally left term out

· If the offered agreement not in the scope of the integration

· If the alleged agreement made for separate consideration



Corbin’s Treatise

Actual intent of the parties must be sought, and not the objective intent through the writing. Must use all relevant evidence, including prior negotiations of the parties. Merger clause is only one factor to look at.

Role of the Judge and Jury

The judge determined whether a K is partial/total integration. Reviewable on appeal as questions of law. Is more substantive law, so can be raised for the first time on appeal.

Subsequent/Other Agreements

· Parol evidence does not prohibit evidence from other oral K’s w/ consideration on both sides, provided it does not contradict. Unanimous point. 

· Parol evidence never excludes evidence of subsequent agreements

· Under UCC, can make a clause “no oral modifications” clause. This would prohibit proof of a modification of the K being in evidence. C/L says no oral modifications allowed at all. 

CONSISTENT OR CONTRADICTORY TERMS?


UCC  says that the term must expressly contradict a direct term. 


Use the above 6 rationales to decide this question

Parol Evidence Admissible to show Void, Voidable, Recission granting/denial, reformation, or specific performance. Many cases say this applies to promissory fraud, where one party had no intent of performing at all. 

Rationale:  do not want to use parol evidence to defeat a party’s right to avoidance of a K.


Parol Evidence offered
Other party objects











Parol Evidence Can Always Be used to Show Not a K

Val-Ford Realty Corp v. J.Z. Toy World

П wanted rent due on a lease, but Δ says this wasn’t a real K at all. Parol evidence is always let in to show not a K. Claims that meant to defraud the construction lender to get extra money. A fraud.  

VI
Interpretation


Plain Meaning Rule- Determining Existence of Ambiguity


If the writing has a plain meaning, then no need to resort to extrinsic evidence of any kind

· Whether there is plain meaning is a question of law for the judge

· Mainstream, just look at the text to see if has a plain meaning. Some judges will look at extrinsic evidence to see if it is truly ambiguous.

· When dealing with technical language, will always look to extrinsic evidence 

· If it is in fact ambiguous, then can look to outside evidence

· I.e. prior and contemporaneous statements, prior course of dealing, course of performance, trade usage. Evidence can be written or oral.

If a writing is deemed to be ambiguous, and both interpretations are reasonable, how do we fix it w/o canceling the K (defeating the intent of the parties completely)?

Williston’s Rules

· Rejects the plain meaning rule and sets up rules for interpretation that vary, depending on whether the writing was an integration or not.

· Integration
· Use the reasonable person standard who knows all the operative usages and the circumstances prior to and contemporaneous with the writing- subjectively what the parties thought.
-
Non-integration
· Where there is no ambiguity and no integration, give the terms the meaning that the reasonable expectation of the parties was. All evidence in a non-ambiguity is allowed except for subjective intent of the parties. 
· If there is ambiguity, subjective intent should be used. 
· Example: The Peerless
· Made a K to ship cotton on the Peerless, a ship. There were 2: one leaving in Oct, one Dec. Seller thought the Dec one, and shipped late. How to interpret? 
· If both parties meant the same ship, no problem.
· If one party knew/had reason to know there was more than one Peerless and the other didn’t know, K against that person. 
· If both should have known but neither did actually know, no K. (Raffles v. Wichelhaus
· Does not matter if one should have known and the other knew. Does not weigh fault.) 
In this case, there was no K made b/c there was never a meeting of the minds. Both had good faith. Misunderstanding means no K. Cts will generally strive to enforce a K by using “reas meaning” if there is one, i.e. 10% of gross profit- how to define gross profit? Use parol evidence or stare decisis. 
Corbin’s Rules/ Restatement 2nd
(Does weigh the fault of the parties)
· All extrinsic evidence is available, even if no ambiguity or integration

· Trial judge must see if the meaning a party is stating is reasonable with all the evidence. If not, cannot use at all unless both parties agree to the meaning. 
· If both parties agree, a K on that term
· The party with the least fault wins. Should have known<knew
· Both parties at fault, no K on a material term
Relationship with the Parol Evidence Rule

Restatement 2nd says that the parol evidence rule should not count in regards to interpretation in the meaning of language. The parol evidence rule applied to the meaning of the K, not a term. 

Pacific Gas and Electric v. Thomas Drayage

Indemnity clause in a K. No clear meaning- ambiguous. Question as to whether this meant the clause protected against injury to 3rd parties, not to п’s property. Held that can use parol evidence to clear up the meaning of a term as long as the term is susceptible to that meaning. This throws out the “plain meaning rule”- Perillo thinks this is good improvement on the c/l.

Trident Center v. Conn General Life

Wanted to admit parol evidence to explain a very clear, unambiguous term. The ct held that they are able to present their alternative meaning even if it is clear on its face. Based on CA law, the parties’ obligations based on the parties’ intent. Since that suit, CA returned to the plain meaning rule. 

UCC- Trade usage and course of performance is always admissible

I.e.

· “Will sell 1000 shingles” trade usage says that this means 2 boxes, even though there may be more or less in there. Can win according to UCC. The older plain meaning rule might still win though.

-
Expert witness must be used to establish trade practices

· Course of performance/dealing can use subjective intent of parties, third parties that saw it (employees)

Nanakuli Paving v. Shell

Bought all asphalt from Shell, and supply K said that the price would be the posted price at time of delivery. However, all suppliers followed the trade custom of price protection where the suppliers would charge pavers the price in effect when they bid on a construction K. 2 times already did have price protection with the п. Here п already made a K and Shell rose the prices (oil crisis 1980’s). Held trade usage ALWAYS available in UCC cases as parol evidence.

Other basic rules in interpretation:

· specific terms are given more weight than general terms

· separately negotiated terms treated better than standardized terms

· inconsistency between a types and printed term, use the typed term

· construe in favor of lawful and operative means rather than illegal and inoperative.

· in choosing reasonable meanings, if anything, construe against the person who drafted it

Unitedt v. Grand Laboratories

K with attny to get 40% of “recovery” for handling the case. Ambiguous as to whether the attny gets 40% of the judgment plus the attny fees that were granted. Since we are dealing w/ an attny, construe the ambiguity against him b/c he drafted it. Should be clearer.

VII
Statute of Frauds


If a K does not satisfy the S/F is unenforceable, and not void. 


Means:

· S/F is a defense that if it is not raised it is waived

· The issue can be raised only by parties in privity with the K

· The unsigned promise is consideration for an unsigned counter promise

· If one party has signed and one not, can be used against the party that did sign.

-
Complete performance eliminates any S/F problem. 

-
Where there is substantial reliance on unenforceable oral promise, “unconscionable injury” there is promissory estoppel. Restatement 2nd says if reliance was substantial, reasonable, foreseeable and no other remedy is adequate this can apply. If another party represents to the other a written memo was signed when it wasn’t, that party will be estopped from denying the existence of a K.


Major classes of cases covered under S/F
MY LEGS

(1) Promise to answer for the debt of another, including an administrator of a will- suretyship

(2) K to transfer interest in real property (land)

(3) Promise by its terms that will not be performed w/in one year

(4) Promise in consideration of marriage

(5) K for the sale of goods

Real Property

-
K for a sale of land or option for a sale in land

· Interest in land- leases, assignments of leases, easements, restrictions on land

· Not w/in the statute: licenses and assignment of a mortgage

Effect of Performance

If one fully performs w/o a written agreement: if one gives the goods to a vendee, the oral promise to pay is enforceable. 

K not to be Performed Within a Year

Bilateral K’s

If performance is possible w/in one year, even though unlikely, does not need to be written.


Promises of uncertain duration not w/in the statute.

· Conditional upon the happening of a named event- OK if can happen in the year

· Extended performance until a conditional event happens OK

· Promise for permanent employment is like this. Can die the next day.

CR Klewin v. Flagship

П k’d orally for 4% of profits on a construction project that was not likely to last less than a yr. Not under S/F b/c possible to be finished w/in a yr although unlikely. 

Contracts for Alternative Performances

If there are 2 alternative promises, and one can be completed within a yr, the whole K is not w/in the S/F

What if there are many promises and only one cannot be done in a yr?

If any promises in a bilateral K cannot be done in a yr, except for alternative promises, they all fall in the S/F. Cannot be upheld w/o a sufficient memo, performance, or the application of estoppel. 

K with Options to Terminate or Renew

When a K lasts longer than a yr but one party has the option of terminating w/in a yr, it is w/in the S/F because the majority holds that termination is not performance, but rather, a breach. The minority treats this like alternative performances, so not in the S/F. Same views go to renewal of a K that is less than a yr.

Hopper v. Lennen and Mitchell

Orally k’d to perform services on radio for 5 yrs, with termination clause w/in 4 weeks notice of any 26 week period for Δ. Therefore, K might end w/in a yr. 

NY rule-minority- if the Δ was able to get out and terminate the K, then out of the S/F. If the п, then in the S/F.
Majority- if a party can terminate a K, does not make it outside the S/F b/c that is defeasance, not alternative performance or fulfillment. Death would be an impossibility- not a breach.


Unilateral K’s

Requiring performance for more than one year is not w/in the S/F because the completion of the K does not arise until after complete performance. (Partial performance = option K)

· If you make a K to work for one year, with work beginning the next day, not in S/F b/c the law disregards fractions of a day

· Make K to work from July-July in June, w/in the S/F because cannot be completed w/in the yr

· If the parties in a one yr K change the duration of the employment adding time, this restatement is regarded as a new start-date of an agreement to K and the new time starts the next day

· The year rule does not apply to short-term leases even if they begin at a later date. 

K in Consideration of Marriage

· Mutual agreements to marry not w/in the statute

· K’s made in consideration of the marriage are in the S/F- marriage settlements, pre-nups. 

· Additional performance may be enough to render enforceable (the policy of upholding reliance of marriage agreements)

K for the Sale of Goods

For $500 or more must be in writing

· Unless the goods are manufactured specially for the buyer and not suitable to others and the seller, before notice of repudiation received, has made substantial commitments for their procurement

· The seller need not be the mfr

· Received and accepted goods need not have a writing. Reciept is the physical taking, and acceptance is the intention to keep the goods. 

· Unless there is a sufficient writing (see below)

· Promissory estoppel

SUFFICIENCY OF MEMO

Even though it is not formal or integrated, a writing can satisfy the statute of frauds. Note or memo OK. Need not be made at the time K entered into. Need not be delivered, or exist at the time of suit. 

Contents of the Writing

· Should indicate that a K is made or that the signer has made an offer

· State with certainty the ID of the parties, the subject matter, the essential terms (need not be detailed) and by whom to whom promises made

· Be signed with the party to be charged

Implied terms are deemed as a part of the memo.

What is a signature?

Any mark, written or stamped, engraved anywhere on the paper with intent to show assent and to adopt/authenticate the writing as one’s own. Initials sufficient, rubber stamp, letterhead. If the statute says “subscribed” instead of “gined” means that only a signature at the end will suffice.

Who is the party to be charged?

The party against whom the claim or counterclaim is being made.

If A signs a paper agreement, can be enforced against A but not B. If A is required to perform first, and B refuses to sign, then A is not required to perform. 

Parol Evidence and the Memo

· Offered by п

· The interaction between S/F and Parol evidence hard. If п wants to introduce evidence that is not in the memo, the evidence will be barred whether or not there is integration. Consistent additional non-essential oral terms may be shown where there is not a total integration. 

· Offered by Δ

· The Δ can show the memo does not reflect the true agreement and thus defeat the claim if the S/F not satisfied. This is only if the writing is not a total integration (since a total integration may not be contradicted or supplemented) If partial, writing can be supplemented. If supplemented term is essential term, will be defeated b/c not in the writing.

· Interpretation

· Oral evidence is admissible unless excluded by parol evidence rule. 
Consideration

The consideration must be stated in the writing if still executory (not done yet). If not, it is not a written K at all. If it was performed already, minority says must be in the writing.

More than One Writing

Where the terms necessary for the S/F are in more than one document and only one is signed by the party to be charged, the statute may be satisfied. If the docs are attached or one expressly refers to the other, no problem. If internal evidence has them referring to one same subject matter can be part of the memo. Extrinsic evidence is admissible to show the connection between the docs and the assent of the party to be charged.

Crabtree v. Elizabeth Arden 

Used in this case 2 payroll receipts with a signature and a separate unsigned K that referred to the payment on the signed slip. Held oral testimony can be used to connect the 3 writings to make up a sufficient memo. 

Provisions of the UCC with Memos

Only 3 Requirements:

1. evidence a K for the sale of goods

2. be signed by the party charged

3. specify a quantity

The memo is thus OK even though leaves out a lot of essential terms agreed on. However, only applies to the quantity of goods specified in the writing.

Written Confirmation between Merchants

If a merchant sends a written conformation about an agreement, it is sufficient against the sender and against the receiver if the receiver knows about the contents and fails to object to the contents within 10 days of receipt. 

Note: this satisfies the statute of frauds as to whether there is a K at all, but does not prove the terms of a K.  The parol evidence rule takes care of those questions. 

Auction Sales

If goods are sold for $500 or more at auction, the S/F must be satisfied. Auctioneer is authorized to sign memo on behalf of the parties within reas time after the sale.

Agent’s Authority

Memo is sufficient if signed by an agent of the party charged. 

What if there are many promises, some in the S/F and some not?

· Then none of the promises will be enforceable. 

· Except:
· All promises already performed

· Where the party to receive that S/F barred clause agrees to waive that part of the performance

· Where you make alternative performances where one is in the S/F and one is not, the promisee can enforce the promise outside the statute except when the reason they are in the S/F is the one year promise, in which case either can be enforced (since the other choice an be done in under a yr).

Oral Recission or Modification of a K w/in the S/F

Recission

Can orally rescind a written K in the S/F unless it is a transfer of Prop within the Real Prop or UCC S/F

Modification

· If new agreement not in the S/F, then oral modification  is enforceable and serves to discharge the old agreement

· If new agreement is w/in the S/F and is unenforceable, the former written K is good unless the new one is enforced under estoppel.

What if there is more than one reason the agreement must be in S/F?

General rule is that it must satisfy the more rigorous rule, except when dealing with the UCC.

Effect of Part or Full Performance Under S/F

McIntosh v. Murphy

After negotiations, job for 1 yr offered Sat. Arrived Sun. Started work Mon. No writing ever made. Fired after 2 ½ mo. The part performance makes the K ordinarily void for over 1 yr enforceable to avoid injustice. Here unconscionable to apply S/F. 

VIII
Conditions


Definition: A condition is an act or event, other than the lapse of time, that unless excused:

(1) must occur before a duty to perform a promise becomes due (condition precedent)

(2) discharges a duty of performance that has already arisen (condition subsequent)

(3) must be tendered before the other party must perform (concurrent condition). Therefore, the other party cannot sue for breach unless they have first performed. 

Audette v. L’Union

The insurance co required a sworn affidavit before could collect on life policy. Physician refused on religious grounds to swear. Condition not fulfilled, cannot recover. Express conditions must be exactly complied with. 

Inman v. Clyde Hall

Condition that before suing for K, clause said needed to give 30 days notice of intent to sue, and cannot bring suit for 6 months. П fired w/o cause and sued w/o giving notice. The condition not satisfied, so dismissed the claim. Purpose reas- to solve claims before they are lawsuits. Express condition precedent to suit. 

Credit Corp v. Imperial Casualty

П financed purchase of two autos took security interest requiring Svc Trucking to insure the interest of п in autos. Said if the owner does not pay the premium due, the lienholder has to upon demand. The truck buyers defaulted payments. The premium condition precedent to getting the money. The cars were damaged, then the demand was made for the п to pay past premiums. Can’t do this b/c they never made promise to pay the premiums. Construe confusing clause against the drafter (insurance co)

NY Bronze v. Benjamin

Non-negotiable note said in order to collect on it, needed to produce that note. Is this a condition precedent? No. Restatement- when event is in obligee’s control but not material, do not need the condition. Not clear in this case that NEEDED the note to get paid. Non-negotiable note (which you can claim defense to- I paid it already- if someone else presents it to you). A negotiable note has no defenses. No danger here of abuse. 

Oppenheimer

Condition to get a signed sublease from landlord approving a telephone system by a date. On that day, called to say the landlord promised to sign. The condition fails b/c expressly wanted a signed document, not a promise that the paper will be signed.  

Promises v. Conditions

Express language may be the basis for a condition rather than a promise:

“On the condition that”, “provided that”, “if . . .”, “subject to”

Promissory words:

Promise, warrant, I will

If a term is ambiguous, interpretation will be used to discern the meaning.

The default is a promise rather than a condition. A promise if breached, but not significant breach, K can still continue. A condition must be exactly followed. 

· True conditions subsequent are rare. Sometimes a true condition precedent will be treated like a subsequent due to the order it was written into form. Claimants have burden on precedent, defendants on subsequent.

Thos. J Dyer

I will pay you when . . . .

Does this mean that if the event never happens you don’t get your money? 

Here subcontractor would get paid when the contractor gets paid. The owner went bankrupt. Held that the intention of the parties should be upheld to pay the subcontractor. They are not concerned with solvency of the owner, just of the contractor. Want to prevent unjust enrichment. Say when it will be due, not if it will be due.

JJ Shane case- opposite of above case

Express condition that the contractor gets paid from owner’s money. Normal tort liability falls on the owner. A clearer clause was here. It really is against public policy to have the owner pay-maybe arg was not made in this case. Owner can put up a surety bond so that subcontractors always get paid.

Implied-in-Fact Condition

S agrees to sell a paper mill to B, who promises to pay the prince in paper. S promises to instruct B in the art of manufacturing paper. S fails to instruct. This promise to instruct is an implied in fact condition to B’s paying him because he can’t pay him until he knows how to make paper! 

· Implied in fact conditions must be strictly performed like express conditions

· These implied in fact conditions usually limited to times when cooperation/good faith is involved

· When a express condition says someone must first get a mortgage, an implied condition says reas effort to get the mortgage. This is what parties would have agreed to if they thought about the K a little more.

· Implied-in-fact conditions and express conditions must be fully performed, but constructive conditions (imposed by the ct to meet the ends of justice) need only be substantially performed. Constructive conditions are that A must first pay B before the good is given to A (you wouldn’t just give a good to someone first)

Swartz v. War Memorial

K of exclusive food concession said that п would be responsible for applying for all licenses. When liquor became allowed, did not apply for a license. Was this a breach? Yes, because the place gets a percentage of sales and by not applying for the liquor license is not using best effots to make profits. П defaulted.

Stop & Shop v. Gainem

Duty to stay in business?

K to rent for 13 yrs, get a percentage of sales over $3 million. Got that 2/10 yrs. There is no covenant to remain in business under these circumstances, so won’t force them to stay in business there until lease is up (they agreed to pay the rent under the lease). The rent was in mkt value range. 

Mkt St v. Frey

JC Penney has a lease where if the Δ representing the pension fund lessor did not want to finance improvements, JC Penney could opt to purchase the prop at its original purchase cost. In inflationary times, good to but at original cost. JC asked to finance the improvements w/o mentioning their option to buy if they are refused. They were refused, and wanted to buy. Δ refused to sell. Held surprising rule: must tell the other side consequences of their not taking an action. Can refer them to the lease “read this ¶” Good faith implied in K’s. 

Oral Condition Precedent

Hicks v. Bush

Oral conditions can impose a further condition precedent. There was agreement to join into a company, but the Δ insisted he wouldn’t until another oral condition satisfied. Parol evidence will allow a non-contradictory oral condition. (Why- this was a complete writing! Δ claimed there was no K) Corbin says that is nonsense there was a  K. 

**There is no parol evidence for condition subsequent

Constructive Conditions

May be applied at law in the interest of justice.


Stewart v. Newbury

Contractor had K with no clauses as to when he would get paid. Argued that the oral understanding was as per custom, 85% of work completed each month would get paid.  Ct held that if K makes no provision for payment the work must be substantially performed before payment due. Practical custom. Performance is an implied condition to payment.

Retainage: Someone assesses the value of work done, and agree in what % to pay them for. An amount is retained until the end of the project to insure project completed in timely fashion. 

Concurrent Conditions

Each party’s promises are dependent on one another. This way, prevent people from suing the other for breach if neither party performed.

Monroe St Properties v. Carpenter

Δ agreed to buy 1st mortgages from п. П had mortgages that were subject to prior encumbrances, and was planning on using the stock provided by Δ to unencumber them. Δ refused to give him the stock, sued. Ct held that п had a duty to deliver mortgages free and clear of problems.  Neither party can hold the other in breach w/o tender of their own performance. 

How do you determine whether a breach is material or not?

Implied-in-fact conditions and express conditions: if not yet performed, not necessarily a breach

Constructive condition: must be substantially performed. What is substantial? 

Factors Determining Materiality of breach: When can aggrieved party cancel?

Material Breach

(1) to what extent if any has the K been performed at the time of breach?

(2) The earlier the breach the more likely it will be regarded as material

(3) A willful breach is more likely to be regarded as material

(4) A quantitatively serious breach is more likely to be considered material

(5) The degree of hardship on the breaching party

(6) The extent to which the aggrieved party has or will receive a benefit from the promised performance

(7) The adequacy with which the aggrieved party can be compensated with damages for partial breach

(8) The type of K involved. For K of sale of goods, perfect tender applies except in installment delivery K's. In construction K’s, substantial performance applied.

Example: Someone spatters tomato on a neon sign that is rented from B for 3 months when title will then transfer to A. A calls B and complains for him to clean the sign, as B is supposed to maintain the sign. B ignores him. A gets angry and says he is canceling the K. B sues for rent and wins, because the breach was small and easily curable. Not substantial.  (Walker v. Harrison)

Note that the good faith claim was not enough to cancel the K since it was unjustified.

Factors used to determine substantial performance (may the defaulting party recover)?

(a) to what extent has the injured party obtained the benefits sought by contracting?

(b) To what extent may the injured party be adequately compensated in damages?

(c) To what extent has there been performance or preparation for performance?

(d) How great is the hardship if the breaching party is not permitted to recover?

(e) Was the breach willful?

(f) How certain can the court be that the party in breach would have completed performance?

Example: A agrees to build a house for B using Reading brand pipes. Instead, the Cohoes brand is installed which is just as good as reading but is still a breach by A. Since it is not substantial breach, A may recover from B minus B’s damages (in this case nothing). A contrary result would be harsh. (Jacob Youngs v. Kent) 

Failure to Substantially Perform

VRT v. Dutton-Lainson

П had a product that it sold to Δ on the premise that it would get a patent filed. П’s lawyer negligently did not file. The whole purpose to Δ was that they would distribute patented product.  П suing Δ for the royalties under their K. Held that since п did not provide a patented product did not substantially perform, and was in breach. Cannot sue Δ.

K&G Construction v. Harris

The construction comp caused damages to house, refused to pay. The O would not pay the monthly sum unless damage paid for. Const comp sued for their money for work done. Their doing in workmanlike manner was condition precedent to getting paid. Dependent promises. Breach.

Effect of Delay

If a K says “time of the essence” any lateness is considered a material breach. Otherwise, reas time is a material breach. The UCC makes time of the essence except in cases of installment K’s. 

· While a builder not building the edifice by the exact date is not material w/o a big showing that the date was essential, UCC has a “perfect tender” rule for goods. 

Satisfaction Cases

One party says to the other “I do not have to pay you for the good/service unless I am satisfied” This implies good faith. 

· If the performance requires mechanical fitness, utility, marketability, the ct will rewrite the K to mean “objectively satisfactory” standard. 

· If personal satisfaction of a third party is involved, cts will not rewrite the K

· How to determine unjust enrichment in cases like this? A boiler that is a fixture won’t be removed w/o injury to a party, but a picture that does not meet satisfaction still belongs to the painter. No unjust enrichment there. 

Demand

If a promise is made to render performance upon demand, this is an express condition precedent. However, an exception is that a debtor’s promise to pay upon demand is enforceable w/o a demand.

Recovery Despite Material Breach or Failure to Perform Substantially

A party who does not substantially perform is not entitled to recovery, unless performance is excused or has following exceptions:

1. Divisibility

If there is a breach in the overall K, the breaching party may be able to recovery if the K is divisible (there are really 2 parts) and the party fulfilled the other part substantially. 

· Construction K’s are rarely divisible (because as a whole the construction is a project)

i.e. A and B agree that B will work for $500/wk for 2 yrs. B quits after one week. B can get $500 for that one week even though she breached the other part.

In an installment K, if 4 truckloads go out OK but the 5th is wrecked, still have to pay for the other 4. Liable in breach for the 5th.

Carrig v. Gilbert

Had K for 35 houses, built 20, then breached. Claimed did not have to pay for the 20 b/c breached. B/c divisible, must pay for 20 but can get damages on the other 15. If the K had been for a whole community w/ common areas as a whole, then not divisible.

2. Independent Promises

When promises are independent (unconditional) followed by a conditional promise, the promisee may sue for breach even though they did nothing yet for the K (because their part was conditional on the first party’s action)

i.e. A promises to paint B’s house for $5000. A wrongfully does not perform. Since B did not have to pay until the act was done, but was wronged, can still sue for breach.

3. Independent Promises in leases

In most jurisdictions, the common law rule that tenant’s duty to pay rent and landlord’s covenant to repair/services not dependent is abolished. 

4. Independent promises in insurance

Absent a provision in the agreement of express condition that the insured pay the premium, the insurer’s duty not conditioned on payment of the premium. The insurer can still insert a clause canceling the policy for non-payment. Until the policy is cancelled, promise to pay is not reliant on the promise to pay premiums. 

5. Quasi-Contractual Recovery

While all jurisd. realize recovery for those who render services under a defective K for indefiniteness, non-compliance with requirements, or impossibility of performance, there is disagreement as to giving a breaching party relief. Even if the breaching party gave services in excess of the damages caused to the other party, old view not to allow recovery. Modern Restatement view allows recovery- don’t want to give windfall to anyone. 

Lancellotti v. Thomas

Δ leased lunchonette and said that he’d build an addition. They could not agree on the addition. П built it instead of Δ, and Δ left the luncheonette. Even though he was in breach, deserves his deposit back because do not want to give п a windfall. 

6. Statutory Relief

Many statutes provide for workers to get paid the amount they worked even if they break a K. UCC allows defaulting buyer to get restitution for the amt of payments exceeding the smaller of either: $500 or 20% of the purchase price. Restitution claim is subject to offset of seller’s actual damages and the value of benefits received by the buyer.

i.e. B makes K to buy furniture from S for $2,100, paying deposit of $700. B repudiates and sues for the money back. Can get lesser of $500 or 20% of purchase price, $420. So gets $700-$420 = $280. 

Excuse of Conditions

Prevention

When one party wrongfully keeps one of the conditions from happening. Failure to cooperate/hindrance. In every K there is a constructive condition that one party will not wrongfully prevent or hinder the other party’s performance.

i.e. Nephew agrees to care for an Uncle for the rest of his life, and in return will be paid out of the Uncle’s estate. The Uncle at gunpoint forces him to leave. The nephew wins damages because the other party prevented him from fulfilling his promise.

Flynn v. Schlosser

Δ make K to buy a coop apt, and a condition to the sale was that the board would approve him. Before the condition was fulfilled or not, the Δ wanted to breach. Held that the condition being fulfilled didn’t start a binding K. It was binding when signed. The duty only arises after the condition is fulfilled. Neither party can unilaterally revoke at that point.

Cantrell v. Guillaume

Buyers had to exercise option to purchase within 2 yrs and get 10% of rental price applied to cost of house. The broker got commission on closing. Pushed off closing by lying and saying out of the country so that could save money on commission to broker. Held that cannot prosper from preventing a condition from happening. Excuse the condition according to the Restatement and allow broker to get commission. 

Estoppel Waiver and Election 

Estoppel

If one party misrepresents a fact and the other party injuriously relies on the fact. If one party says for example that a condition precedent has occurred to their performance and they perform, meanwhile it didn’t happen, that party will be estopped from saying the condition never happened. Estoppel can be based on even innocent misrepresentation of a fact or upon a promise.

Waiver

Intentional relinquishment of a known right. Generally, waivers of rights not allowed, we are talking about the waiver of a necessary condition that protects that party.  

Waiver before signing the K- there is a form, and before signing a party says “we never enforce that clause, don’t worry” This is not waiver- really parol evidence problem. 


Waiver before failure of condition

Waiver that is a material part of the exchange is ineffective w/o consideration (as it is a modification of the original K). An immaterial part of the exchange can be waived, and even reinstated by notice prior to any material change by the other party. (Estoppel)

A waiver disables the party from canceling, but does not take away their rt to damages.

Waiver after failure of condition

A waiver after failure of express or constructive condition is an election. No consideration is needed for an election according to the majority, and once reinstated cannot be withdrawn.

i.e. A promises to build house for B’s promise to pay. A falls behind schedule so that there is material breach. Failure of a constructive condition that gives B the rt to elect to continue to contract and sue for a partial breach or terminate the K and sue for total breach.

Shipsview Corp v. Beeche Systems

K to deliver by a date a containment system- time of the essence. However, the parties modified the K because scheduled payments on the system were late and delayed performance- because the п failed to pay on time, he breached. Therefore, delivery of the system under the K’s date not required for Δ. Did not give reas time to perform, hence waived the requirement for time is of the essence.

Repeated Waivers

If a party repeatedly waives a condition of a K, reasonable that will continue to do so unless the other party reinstates the condition w/ reasonable notice. 

i.e. a mortgagee consistently waived the requirements of timely payment by accepting late payment. W/o any notice, when on came late, began foreclosure action. Case dismissed. Estopped from insisting on his rt of timely payment until reas notice given.


Excuse of Conditions Involving Forfeitures


“Equity abhors a forfeiture” want to avoid forfeiture if you can.


A condition may be excused if it involves:

(4) extreme forfeiture

(5) occurrence not a material part of the exchange

(6) One of the foundations for equitable jurisdiction exists.

i.e. pay one day late on an option K for unique land on the 4th installment. The failure is slight, the forfeiture extreme, not material part of a K (only the option to buy). Already paid $30,000. Equitable jurisdiction. 

Sharp v. Holthusen

A K for deed (installment land K) was not able to finance the loan b/c of a bad well. Made improvements on the land, tendered the cost too late. П’s insisted a release from liability before they’d give them title. Δ’s refused. Held that a party in default who tries to cure should be able to. Law abhors forfeitures- judge on the equities in a case like this. Windfall to the п if they do not get the deed. П suffers no loss if they do. Equitable conversion. 

Burger King v. Family Dining

Held that the ct should decide whether a forfeiture should happen based on the damages faced by each of the parties. While express conditions should be exactly complied with, the first restaurants were late and nothing was said = waiver of the timing requirement. Forfeiture in this case would be unfair to Δ since they wanted exclusivity and did open 10 restaurants. 

R & R of Conn v. Stiegler

Notice of exercising option to renew lease was late, so refused to accept it. Held that delay here was slight and not willful, and would result in hardship if not allowed. The sale to another person was contingent on other things, so the landlord did not change his position to result in unjust reliance. L must remind tenants of lease expiring. 

Contracts of Adhesion

C & J Fertilizer v. Allied Mutual Insurance

Clause in insurance said to collect need visible marks of force and violence on exterior. Here, was only damage to inner door. П sued to recover burglary losses. The terms of an adhesion K will not be strictly enforced if it results in a forfeiture. Unconscionable. One the facts here, was clearly an outside person who just didn’t make marks outside b/c easy to get in. Should not put the exclusions of a K in a strange definition of burglary, but rather, in an exclusions part.

Maybe implied warranty- people think “I bought insurance” not “I signed a K”. For example, needs to be fit for its purpose under UCC. 

Excuse of Conditions Because of Impossibility

Excuses the condition if an immaterial part of the K and forfeiture would occur. 

i.e. A builds B a building, and B promises to pay if A presents a certificate of the named architect. After completing the job, the architect dies. Excused b/c not a material part of the K. 

Prospective Unwillingness and Inability to Perform: REPUDIATION

Repudiation as a Breach Creating a C/A

A repudiation is a party’s unjustified statement positively indicating that they will not substantially perform, or a voluntary act that makes the promisor’s substantial performance impossible. Repudiation is a total breach of K whether or not performance is due now or in the future.

Exception: a unilateral obligation not yet due. For a c/a need to show:

(1) K exists

(2) Breach by repudiation

(3) Would have been ready, willing to perform but for the repudiation

Prospective Unwillingness and Inability as a Prospective Failure of Condition Creating a Defense

Once you see the other party will not comply with K in the future, you can:

(1) continue performance- to mitigate damages in some circumstances

(2) suspend or withhold performance

(3) change position or declare K cancelled

***Restatement 2nd says that insecure party must demand assurances before taking any of these steps b/c if they don’t they act at their own peril if cancel the K or take other action and in the end, the party proves they were ready willing and able to perform pursuant to the K. The cts do not yet agree with the restatement.

· If party does not give adequate assurances – “I can’t say for sure I will be able to supply you with the widgets I promised in the K” not justified in breaching b/c this is not a repudiation, but insufficient assurances. May be liable for breach. 

· Refusal to perform except on occurrence of another condition is repudiation. “I will not perform unless the Mets win” Same as ineffective modification. 

Retraction of a Repudiation or Prospective Failure of Condition

Can retract a repudiation/ a condition that will not happen if the other party has not cancelled or materially changed position as a result. 

· The aggrieved party can urge a party to retract while at the same time being able to look elsewhere to have requirements fulfilled. Just because they urged a party to retract doesn’t mean they can’t change their position before then. 

Constructive Repudiation under the UCC
§ 2-609 says if a party has reasonable grounds for insecurity that party can demand assurances and has a rt to suspend performances until that assurance is received. W/o assurance given in reasonable time, not exceeding 30 days, operates like a repudiation. 


Is the C/l displaced?


Restatement 2nd says that other rts are displaced.


What are adequate assurances?

Differs with the commercial context. Words of assurances from reputable party may suffice, but where prospect for inability is grave a reputable buyer may have to furnish financial statement or bank letter of credit.

Insolvency of a Buyer

If you know a buyer is not able to pay their debts, debts greater than assets, etc, you can in the UCC:

(1) refuse delivery except for cash

(2) stop delivery of goods in transit

(3)  reclaim goods delivered on credit provided that demand for their reclamation is made within 10 days of receipt of buyer

(4) Reclaim goods irrespective of the 10 day period if the buyer made false representations that they are solvent within 3 months before delivery.

Insolvency of a Seller

Can get the goods they paid for already if the seller is insolvent within 10 days of receipt of their first installment price BUT their claim may be subordinate to the other creditors and trustees in bankruptcy.

Repudiation of a Debt

Cannot claim anticipatory breach for a debt. 

i.e. п purchases a disability insurance policy that promises to pay $500/wk for life in the event of total disability. The insurer refuses to pay when he becomes disabled. When п sues, can only get the payments they missed so far, not all future payments for the rest of his life b/c that didn’t happen yet. May only get injunction for them to pay the money owed in the future.

Repudiation and the Right to Elect

The UCC relaxes the concept of not continuing to rely on a K that has been repudiated. The aggrieved party may urge for a retraction and “for a reas amt of time wait for performance by other party”

Performance of a Sales K- UCC

Obligations of the Seller

The seller must tender goods that conform in every way to the sales K. If tender is not perfect, unless otherwise agreed, the buyer can reject the whole, accept the whole, or accept any commercial units and reject the rest. “Perfect tender rule”

Many exceptions to this rule!

1. “Unless otherwise agreed”

The K may say that the seller’s obligations limited to replacing defective items. A trade usage that constitutes an implicit term of the K may be inconsistent with the perfect tender rule. I.e. may limit buyer’s remedy to a price adjustment for certain defects. 

2. Cure

a. Within the K Time

If non-conforming tender is made and the time for performance has not yet run out, the seller may seasonably notify the buyer of intention to cure and may then make a conforming delivery while still in the K time.

b. A further reasonable time

When the seller delivers something and thinks it is acceptable, but buyer rejects the non-conforming tender, has a reas time to cure. 

Bartus v. Ricardi

Knew they were giving him a diff hearing aid than ordered- an updated model. He revoked his acceptance- returned it and wanted money back. Held that the seller had a reas time to cure even though after the K time. The Δ did not purchase another hearing aid, so no reliance on the return.

A seller may know of non-conformity and still be reasonable in tendering the goods.

i.e. the hearing aid example of the wrong model given but a better model. Short-weight shipments with a price adjustment. Reading pipe instead of Cohoe. If buyer rejects, seller has reas time to cure. 

Seller may not know of non-conformity

Things are shipped in closed containers. Absent a history of non-conforming goods from the original boxer, reasonable for the seller to assume the goods are acceptable. If rejected, have reas time to cure. 

i.e. the example with .5% or less sulfur crude oil and .9% was delivered. Buyer inspected but seller did not. Has reas time to cure.

3.
Acceptance

One goods are accepted, rejection is no longer possible, although revocation of acceptance may be an alternative.

Express Acceptance

If after reas time to inspect goods buyer tells seller the goods conform or will be kept despite non-conformity, the buyer has accepted. A buyer signing a seller’s form saying they inspected and accept has not done an express acceptance unless there really was reas time for them to inspect and make more that cursory inspection.

Failure to make an effective Rejection

Failure to reject is not an acceptance until there has been reas time to inspect. After rejection properly communicated, the seller has the right to cure. §2-605 states that the buyer must state all the defects that are grounds for rejection- cannot rely on unstated defects (even if defects could be cured) that reas could have been discovered.

AB Parker v. Bell Ford

 The owner of a new truck did not notify the seller of a problem with his truck when it persisted. Just sued. Notice to the defect condition is precedent to recovery from the seller in UCC. No remedy since did not seasonably notify seller. 

“Acts inconsistent with Seller’s Ownership”

According to UCC §2-206(1)(b) if you continue using something past inspection, inconsistent. If the acceptance is by wrongful conduct, it is only acceptance if the seller treats it as such. 

4. Revocation of Acceptance

May revoke acceptance of goods if a lot/commercial unit whose non-conformity impairs its value provided (1) the goods were accepted on reas assumption that the seller would cure (2) acceptance reasonably induced by the difficulty of discovery or by the seller’s assurances.


Substantially Impairs the Value to the Buyer:

Grounded on material breach rather than perfect tender. The “value to the buyer” is based on a personal standard of material breach. 

Time limitation

Revocation must be “within a reas time after buyer discovers/should have discovered ground for it” and before the condition of the goods is changed beyond their defects. Notification is required.

i.e. a new car needs to be serviced over 30 times in 11 months by the seller. Due to continued assurances by the seller, loss of value to the buyer, can revoke acceptance.

Effect

Do to valid revocation, buyer has the same rights and duties with respect to the goods in question as if the goods had been rejected. 

5. Installment Contracts

UCC’s Presumption Against

Unless otherwise agreed, the goods are to be given in one lot. An agreement to the contrary can be inferred from circumstances as where the buyer’s storage space cannot accommodate all the goods at once, or seller cannot deliver together. If the delivery specifically divides into separate lots, an installment K will arise despite a K agreement to make each delivery separate K.

The perfect tender rule does not apply to installment K’s. 

If one or more installments substantially impair the whole delivery, then the buyer can reject all of them. However, if just that installment is affected, the buyer must accept the installment if it can be cured and seller gives adequate assurance of its cure. If no assurance given, can reject the installment. 

6. Improper Shipment

In a shipment K, the seller is required to make reas accommodations for shipping and give prompt notice of shipment to buyer. This is not subject to “perfect tender rule.”  A buyer can only reject due to breach of these obligations if material delay or loss ensues.


Obligations of the Buyer

Absent agreement to the contrary, receipt of goods and tender payment are concurrent conditions. COD. Even in shipment K when goods are placed on a ship, payment not due until they are received at their destination. 

If COD, buyer cannot inspect w/o agreement before they pay for the goods. However, can always inspect afterward, and that’s when acceptance happens.

How much will be tendered?

Under Fed regulation, seller may insist on “legal tender” (money)

Under UCC, payment can be made in any ordinary way in the course of business unless seller demands legal tender and gives extension of time in order to procure it.

Buyer’s Duty to Accept Goods/Inspect

Failure to accept conforming goods or wrongful revocation results in a breach. Accepting is subject to inspecting the goods in any reas time and manner, unless the parties make a specific time and place to inspect. If this is the case and they can’t make that happen, obligations of both parties are discharged.

Buyer’s Duty with respect to Rejected Goods

If buyer rejects the goods, must refrain from acts of ownership over the goods, and hold them with reas care waiting for the seller to remove them. 


Extra duties of merchant buyer

After rejection, must follow reas instructions of the seller in respect to goods. Contingent on the merchant providing indemnity for expenses upon demand. If no instructions give and no local agent, must sell perishable goods and others that will quickly decline in value. 

The seller is silent

Aside from perishables, buyer w/ no instructions has no duty to return the goods. An acceptance will not result from this. 


Warranties in the Sales K


Express Warranties UCC §2-313

An express warranty is a description, affirmation of fact, or promise with respect to the performance of goods that becomes part of the bargain. The affirmation can be in words, sample, or model. Affirmation of only the value of goods or seller’s opinion is not a warranty (puffing)


Merely Opinion

Whether or not it is only an opinion, the seller can be liable for fraudulent misrepresentation, which has the same remedies as breach of warranty. If the speaker is an expert speaking to a non-expert, their expression is not “merely” an opinion. 

Basis of the Bargain

The promise must be the basis of the bargain, but it need not be the reason the buyer was induced to buy. If the buyer relied on the statement, warranty is created. Additionally, if a statement is one that naturally induces a purchase, warranty- an objective standard. Therefore, a buyer can enforce a paper saying “limited warranty” even if did not know it was in there.

· A statement of fact/promise made after the sale also is warranty- a modification w/o consideration that is allowed in the UCC. Can be fair if induces the buyer to use it in a certain way or induced the buyer not to rescind the K.

Implied Warranties

Merchantability UCC §2-314

If the seller is a merchant with respect to the kind of goods in question, unless disclaimed, there is an implied warranty that the goods are fit for the ordinary purposes for which they are used.

· Perfection not required. If 3% of the goods are damaged, warranty not breached.

· If buy a used car, and needs to be fixed all the time, can revoke acceptance b/c not fit to drive, the purpose for which it is used. The seller was a merchant of such goods. Same goes if tile for floor turns yellow prematurely. Shows they are not of avergae quality.

Fitness For Particular Purpose

If the seller (can be non-merchant) has reason to know (they ask him) that the buyer wants the goods for particular purpose and knows the buyer relying on their skill and judgment, unless effectively disclaimed, there is implied warranty that goods fit for that purpose (not the ordinary purpose)

Free and Clear Title

Unless effectively disclaimed, seller implies that title is good and free from security interest/liens. Applies whether or not a merchant. Boat/car, etc. Can only be excluded explicitly. 

Infringement

Merchant who regularly deals in the goods warrants, unless disclaimed, that no patent or trademark is being infringed. If the buyer makes specifications, buyer must hold seller harmless to 3rd party claim of infringement arising out of the specifications.

Disclaimer of Warranties

Express Warranties

It is lawful to provide that no warranties given. Problems arise when the K says no express warranties, but later in the K there are in fact promises made that are warranties according to the UCC. In a conflict, the cts will try to make the clauses harmonize, but if they can’t, cancel out the clause disclaiming warranties. Also problem when an ad or oral statement by the seller is a promise but good says no warranties. Ordinarily, parol evidence rule will bar evidence. Some may be admitted in tort or restitution action.

Implied Warranties

All implied warranties can be disclaimed with language such as “as is” and “with all its faults” . . . 

Implied warranties are cancelled in regard to defects the buyer could reas inspect and discover. 

Merchantability

 Hard to exclude. If the exclusion is in writing, the rule is it must have the word “merchantability” and be conspicuous (set off by bold letters, bigger letters, highlighted in some way). Need to avoid surprise. 

Fitness

Implied warranty of fitness can be excluded only in writing and if conspicuous (but the word itself need not be used) NO implied warranty of fitness in MOST sales.

Limitations Upon Remedies

Even if no disclaimer, remedies for breach of warranty may be limited pursuant to UCC §§ 2-718 and 2-719. 

IX
Discharge of K Duties


Consentual discharge


Mutual Recission

Bilateral executory K can be mutually rescinded. The surrender of both parties rights is adequate consideration for the new promise to not hold to the K. 

· Before performance or during part performance, there is adequate consideration

· After full performance by one party, the recission is void for consideration

Implied Recission/Abandonment

After a reas time if no one acts on a K, the K can be rescinded due to parties failure to cooperate. If either party sued the other, each could not prove compliance with all conditions precedent.

Cancellation v. Recission

In the face of breach, the injured party may cancel a K. If someone canceling instead says “ I rescind” does not affect their ability to sue for breach. It was not mutual. However, if the party manifests an intent to surrender a rt to damages, then it does not need consideration.

Novation

A K is a novation if it does 3 things:

1. discharges immediately a previous K duty or duty to make compensation

2. Creates a new K duty

3. Includes as a party one who neither owed a previous duty nor was entitled to its performance.

Release and Covenant not to Sue

A release is valid according to UCC w/o consideration by signed, written waiver that is delivered by aggrieved party. A covenant not to sue requires consideration. 

X
Avoidance for Misconduct or Mistake


Certain types of mistakes prevent formation of K’s


A mistake of fact v. mistake in judgment


Must be a mistake in essential facts, not one in judgment. Judgment risks are always in a K.


Risks of changing facts go to impossibility and frustration.

Judgement: risks of stock purchase, labor hrs required to complete a task, amount of rock in an area to be excavated.

Mixed fact and judgment:

White v. Berenda

Bid was submitted for construction project. Was the lowest bidder, but made a mistake in excavation costs. П notified Δ was withdrawing bid for mistake, before was accepted or rejected. Error in amount of hard rock to excavate. Relied on reports of Δ that were wrong. Recission granted b/c the mistake was material and not result of neglect for legal duty- simple negligence, not gross. Unilateral mistake. 


Mutual Mistake

Can only be avoided when the parties are mistaken about a basic assumption and this results in a substantially different exchange of values whose risk was not allotted to either of the parties and the court deems not reasonable to allocate risk to one of the parties.

Examples:

· Pregnant cow mistaken to be infertile and sold for meat (cheaper). The sale can be avoided because the fact that she was barren was so material to the exchange that a breeding cow is an altogether different item than a meat cow. Mistake of subject matter.

· Both parties know buyer wants to buy prop just for a tax deduction. Turns out this is not valid for a tax deduction. Can be cancelled. Even though does not relate to the subject matter of the K, the modern view.

· 55 yr old man buys annuity K from insurance co where they pay him money ea month for life. He finds out he is terminally ill and will die in 6 mo. Cannot avoid b/c this was inherent risk he took when buying the K.

Lenawee County Bd Health v. Messerly

Sold tract of land w/ mult dwelling an illegal septic tank. Land worth nothing now, need to take down the house according to health codes. Condemned prop. The buyer had agreed to take as-is and stated that they examine the prop. Seller didn’t know: no misrepresentation. But the sale was reversed under mistake of material fact in existence at time of K. Both believed it was income generating prop, mistake of fact. 

Mistake v. Uncertainty

Where the parties are consciously ignorant or uncertain of a vital fact no right of avoidance.

i.e. woman took a stone to a jeweler who said he did not know what the stone was, but he’d give her $1 for it. They traded, and it turned out to be an uncut diamond worth $700. Not avoidable b/c both parties took a risk that it would be valuable. Uncertain, rather than mistaken. (Wood v. Boynton)
Mutual Mistake as to Injuries

The orthodox view is that a release to a personal injury claim can be avoided if there are unknown injuries but not unforeseen consequences of known injuries. Some jurisd. allow avoidance for mistake of nature and effect of known injuries.

i.e. get a blow to the head in car accident. Take $200 and promise not to sue. End up having a blood clot that causes more serious injuries. Even under the stricter view, can recover b/c he waived the blow to the head, not brain injury.

Mutual Mistake as to Acreage

Avoidance

If the acres discovered are diff than thought, the aggrieved party can avoid the K, whether or not the sale was “per acre” or in gross.

Restitution

If the K is on a per acre basis, can easily have pro rata restitution of the purchase price for shortage of acres. The seller has restitution for additional acres. If the purchaser did not yet pay, the remedy is an abatement in price rather than restitution.

If in gross, the only thing available is avoidance. 

Unilateral Palpable Mistake

A mistake by one party of which the other party is/should be aware is grounds for avoidance. 

Unilateral Impalpable Mistake

Avoidance is allowed if (a) the mistake is computational, clerical, rather than a mistake in judgement (b)enforcement of the K would not be oppressive/unconscionable (c) avoidance would impose no substantial hardship on the other

i.e. Construction comp enters a bid for making a building, making a computational error that would result in them taking a substantial loss. Discovers the mistake the day the bid is accepted. May avoid the K, but result would be different if the mistake not vital or the discovery came out significantly later and disadvantaged the other party. 

Mistake of Law

The orthodox view is that mistake of law (except for mistake of the law of another jurisdiction) is not grounds for avoidance, but the Restatements and modern view is that it will not be barred from avoidance  b/c it is a mistake of law. 

-Buy land and you think it is zoned properly for your purposes. In fact, several days before the K made, they changed the zoning. Because the ordinance was revised, the K may be avoided. 

-K to deliver goods by Jan 2. Delivered Jan 3. Buyer ignorant of perfect tender rule, and accepts. Cannot be avoided b/c of the ignorance of the law.

Mistake in Performance

You can get back excessive money paid if you make a mistake on a K that you thought your performance was due, even if negligent and unilateral. But must be a mistake and not just uncertainty. 

-An insured person disappears in a way that they assume the person is dead. The insurance co pays the beneficiary the money. The person appears somewhere with amnesia. The comp cannot recover the money since there was uncertainty, rather than a mistake.

-Due to a computer error, a company pays rent twice a month instead of once. They can get back the excess money.

***Note: restitution not allowed if they had a moral obligation to pay 

· If X owes money to Y but the S/L ran out, cannot go back and get the money if pay it anyhow. Unenforceable K, not voided.

· Services rendered by mistake cannot be returned. There is no duty to pay for these services.


Defenses to Avoidance or Recovery for Mistake

1. Change of Position in Reliance of K

П asks his broker to sell his shares of X stock. The broker sells the wrong shares, instead of X Corp of Colorado (cheap stock), sells X Corp of America (expensive stock) and gets $30,000 more in commission, and pays off his mortgage. This is not reliance b/c his paying the money on house is just as detrimental as if the money were sitting in this bank.

2. Affirmance of K after discovery of mistake

3. Failure to avoid the K with promptness after discovery of mistake

Reformation for Mistake-Equitable Remedy

Reformation of a writing is possible if:

-it was a prior agreement

-must have been agreement for them to put it in writing

-because of a mistake, there is a variance between the agreement and the writing

Bollinger v. Central Penn Quarry

The п allowed the quarry to get rid of waste from highway on his prop. Claimed oral K said to sandwich the garbage in a landfill. They started to remove topsoil and dispose of it that way, the said the K did not require that. The condition was left out due to mutual mistake. The evidence of the initial following the agreement indicates the original intent to include the clause. The fact that one party changes their mind post-K is immaterial. 

Trend today to be lenient b/c most ppl do not read K’s. 

The Prior Agreement

Can be oral or written. An indefinite or tentative agreement suffices. If by error, and not modification, clauses agreed on are misstated or omitted, the writing can be reformed. Must be unintentional that the writing has a mistake on it.

The Variance

Usually it is an arithmetic error or a typo. 

· V agrees to sell prop to P. It is agreed that V can remove a mill but V fails to tell his lawyer about this agreement. The K says conveying the prop “and all improvements thereon.” V signs w/o reading, or signs but does not comprehend the legal effect to transfer the mill. V can obtain reformation.

· A buys term life insurance, but secretary puts it on a whole life policy form. A asks for the cash value of the policy (should be none). I can get reformation, even though negligent. 

The parol evidence rule is inapplicable to reformation

Defenses for Reformation

Bona fide purchaser for value

A person who justifiably relied on the K cannot be subject to reformation.

Equitable Defenses

Reformation is an equitable action, so subject to defenses such as unclean hands and laches. Reformation may be withheld at the discretion of the ct. 

Duress

A threat is the inducing cause of a K is grounds for avoiding K due to duress

-
Violence or threats of violence

Subjective test used.

Wrongful Seizing of Prop/Liens

Abuse of Legal Rts or Threat Therof

· Imprisonment or threat of imprisonment

Gallon v. Lloyd Thomas

Threatened to deport Δ for bigamy. Signed a K w/ the comp to avoid an investigation for less compensation. Thought they could help him. П quit and sued for damages- actual and punitive. Held for Δ because the п did not subsequently disaffirm the K . Voidable K, but he ratified it by working under it. People who pressured him far away now.

· Economic Duress

· Threat of Breach of K- if there is no substituted supplier and person threatens not to supply, but be in violation of good faith and fair dealing to constitute breach.
· Austin Instrument v. Loral
· Austin subcontractors to Loral on govt K. Δ got another K, and notified п that would only let the п supply that K if they were the low bidders. П said they would stop their K obligations on 1st K if they do not use them for 2nd K. Austin couldn’t find replacements for 1st K so gave in to п. Δ did not pay п for the increased prices. Held a K modification under duress is not enforceable. (had they been able to get goods from another source, would not be duress)
A threat to breach w/o price change is not necessarily bad faith. Restatement says OK if there is a price rise you can. Might be show of bad faith if know you have K w/ third party and threaten to breach. 

If a third person does the duress:

-And the other K’ing party doesn’t know and gives value, the K is valid

-If knows, is duress and is voidable

Undue Influence

Unfair persuasion, not coercion. 

Persuasion unfair:

(1) person uses a position of trust and confidence to convince the other to enter K not in their best interests

(2) use position of dominance to influence a transaction against best interests (K of cohesion)

-Look for enrichment of one party at expense of the other

Francois v. Francois

Jane made her ex-husband sign a property settlement and separation agreement in order to save their marriage. Financial suicide. Was set aside for unconscionability from their confidential relationship between H and W. 

Methodist Mission Home v. NAB

The home she stayed in as a pregnant teen harassed her to sign her baby for adoption. The undue influence made the K void. Relationship as her caretakers. 

Misrepresentations and Non-Disclosure

A misrepresentation is not in accord with existing facts. Avoidance may be based on innocent misrepresentation. Intentional misrepresentation need not be material, but unintentional should be material. 

-i.e. an unintentional misrepresentation that the land was the lodge of the Delaware Indians. This is immaterial b/c the reas ordinary purchaser would not buy just in reliance of this fact. 

Deception

Must have believed the party. If not, cannot use as basis for avoidance.

Reliance

Must have relied on representation in sense that it was important fact that made the decision to K. Justified in relying even if negligently do not check up on the story. Some states won’t allow avoidance if had chance to investigate the facts.

i.e. certain real prop stated to have 580 ft road frontage and 80,000 gravel content. Ends up being 6,000 cubic yards, frontage 415 ft. Can avoid purchase even if could have checked the facts beforehand in survey. Material misrepresentations. (Cousineau v. Walker) generally caveat emptor applies, but cannot let this be a defense to people who misrepresent something. (NY fully caveat emptor)

Injury is not a Requisite

Need not show injury. Even if the party gets something more valuable than they thought, if someone misrepresents, decision-making autonomy has been tampered with and should be able to avoid the K. 

Exception: unless a seller owns adjacent land that will be affected, someone who misrepresents the reason they are buying the land has no action for avoidance. I.e. says buying farm to farm, really for electric plant. Would get more money if it is for electric plant. Can’t avoid.

Misrepresentation when Representor Claims to be An Expert

“The car is in excellent condition” spoken by auto dealer is representation of fact b/c he is an expert. Not just opinion. 

Vokes v. Arthur Murray

Widow decided to become a  dancer and bought very expensive lessons because they told her she had talent. While this is opinion that they told her, b/c experts, the representee does not have equal ability to become informed w/ the truth or falsity of representation. 

Other statements treated like fact (not opinion)

-Claim authorship of antique work if based on a family tradition

-Relationship of trust between the parties. A says “I think $100,000 fair price. Resells for $150,000 off the bat.

-Opinion intentionally varies radically from reality- owner of car says in A-1 condition. Is really a lemon. Avoidable.

-Representation of the law of another jurisdiction- fact no matter who says it. Lawyer- only a law in that jurisdiction.

Partial Disclosure Misleading

In law, silence better than partial truths. Those are misrepresentations. 

XI
Damages and Breach

The aggrieved party gets “gains prevented” (expectancy interest) plus “losses sustained” (reliance and restitutionary interests) subject to limitations imposed by foreseeability, certainty, and mitigation. The same position as if the contracts were fully performed. “Benefit of the bargain”

Foreseeability

“General damages” are those foreseeable to reasonable persons similarly situated. 

“Special Damages” or “consequential” are foreseeable because at the time of the breach the party knows there will be no substituted performance available (unable to mitigate). 

UCC Art 2 says that the seller will be held responsible for buyer’s damages that were foreseeable at the time of K OR at the time of breach.

Hadley v. Baxendale

K to get a crank for the mill. Delivery delayed. Get the lost profits b/c they had t close the mill? No, b/c did not know that they were relying on getting that crank. Should have had an extra on hand. Not liable b/c unforeseeable.

Sale of Goods

Seller’s Non-Delivery

Purchaser recovers as general damages the difference between market price and contract price or between cover price (reasonably paid even if excess of mkt price) and K price.

i.e. K to sell sugar for 17/lb to deliver April 1. The price goes up to 22/lb April 1. Therefore, the buyer gets damages of 5/lb. If B was trying to get sugar and only found for 26/lb, still gets the 9/lb damages if they did so in good effort to act in commercially reas way. In addition, can get incidental damages like a broker’s fee. 

Breach of Seller’s Warranty

Can get the difference between the value of goods as warranted and their actual value as received. Value determined at the time and place of acceptance. Has nothing to do with the price!

i.e. Buy a grinding machine for $1000 new. It is really defective and worth nothing. A new one is worth $2,000. The damages are $2,000 (think replacement value- putting the person back in the place he would have been but for the breach)

Buyer’s Breach

K for the sale of unique goods and goods not part of regular stock-

The dealer can recover the difference between the K price and the mkt/resale price. This will be almost nothing when they are just regular goods. This works when the goods at issue are commodities and goods w/ active mkt.

When the seller has an unlimited supply of the goods (car dealer) gets the profit including overhead. 

Seller’s Price Action: seller can get value of goods that are accepted or destroyed after the buyer has accepted the risk of loss. Can also recover if the goods in K cannot be reasonably resold to someone else. 

Consequential and Incidental Damages in Sales Cases
-Sellers cannot claim consequential damages. 

-Buyers can claim consequential damages if foreseeability is met

-Both can get incidental damages- i.e. broker costs, ad costs, auctioneer’s fees necessary due to the breach


Employment K’s

Employees discharged in a breach may recover the income they were entitled to in the K minus anything else they have earned or could have earned with reas diligence. 

Exception:  Attny retainer K’s can be breached at any time b/c of policy considerations. People should be able to fire their attny at will to get better representation. If the attny did something bad, and there was a liquidated damages clause, that would mean they’d still have to pay. It amounts to a penalty. Attny can only bring claim for services already rendered.

Employee’s Breach

If employee quits in breach, employer entitled to the difference between the mkt value of service minus the K price. In other words, employer only collects only if the worker was underpaid. This is how much it costs to replace the employee. In theory, consequential damages recoverable, but only a handful of cases provide this and it is for performing artists.

Construction K’s 

Contractor’s Delay

Damages are calculated as the rental value of the completed premises for the period of delay.

Contractor’s Failure to Complete

Compensated by the addt’l cost of completion plus delay damages

Defect in Construction

If the breach consists of a defect in construction the damages are the cost of repairing the defect, unless this would result in unreas economic waste.

i.e. Reading v. Cohoes pipe in the house. Non-material breach. 

Owner’s Breach in Const K

If no work has been done, get anticipated profit (K price – expenditures)

If work is done anticipated profit + expenditures 

-If K was not a profitable one, contractor will prefer to sue for restitution rather than damages (just the expenditures)

Consequential Damages in Construction Cases

If foreseeability is shown, owner can get consq damages from contractor. 

The contractor can never get consequential damages.

Contracts to Sell Realty

Vendee’s Total Breach

If the buyer of real prop totally breaches, can get the difference btwn K price and mkt value. Same rule applies to the purchaser of goods.

Vendor’s Total Breach

English rule: can recover only the down payment plus reas expenses of survey and examination of title. (no expectancy interest) Exception: if the vendor is aware of a defect of title at the time of K’ing, then responsible for the K price-mkt value. 

American rule: bare majority of jurisdictions: no matter what, liable for the diff btwn K price and mkt value. Same as in breach of seller of goods. Donovan v. Bachstadt- allowed for the money diff in interest rates btwn the purchase money mortgage and purchase price of the replacement property.

Consequential Damages

Possible under American rule and exception to the English rule. If the buyer K’ed to sell the prop quickly to a 3rd party and the seller knew this fact- because he knew the buyer’s purpose, liable for the damages between buyer and 3rd party. 

Vendor’s Delay

Get the amount of rental for the premises for the length of the delay. 

Certainty
The fact of loss must be proved by preponderance of evidence (50%+ certainty) Damages have higher standard of proof than other issues. Lost profits have a higher standard of proof. 

· S agrees to sell sugar to B who he knows relies on his for his bakery. S breaches. B forced to close bakery for a week. Can get consequential damages here if can prove how much he made in a week in profits. (If new store, hard to prove)

· Publisher breaks agreement w/ author to publish his first book. Had royalties as payment. Cannot prove how much this would have been.

Alternatives Where Expectancy Uncertain

-Protection of reliance interest: when cannot establish lost expectancy interest, can recover expenses of preparation and part performance as well as other foreseeable expenses in reliance of the K. 

***If the defendant can show the K was a losing proposition for the п then an appropriate deduction will be made for a loss not incurred.

-Rental value of Profit-Making Property:If the breach causes a party to not be able to use their property (a factory) due to the breach, can charge the rental value of the factory is cannot prove a loss of productivity. 

-Value of an opportunity

Can get the loss of the chance in aleatory K’s, such as contests and policies of insurance. 

Out-of-Pocket Expenses appropriate when cannot prove amt of loss

Gruder v. SM News – failed to promote the greeting cards for Christmas- after that time worth practically nothing. Can get compensation for the cost of producing the cards if did not know what the profit would have been.

Mitigation

Damages that could be avoided by reasonable efforts cannot be recovered. Need not display heroic efforts (i.e. Shirley MacLaine’s cancelled K in CA and replace with a diff movie role in Australia)

-Also do not have to enter into another K with the breaching party to mitigate damages.

Non-Exclusive Contracts

Not always able to mitigate. If there is unlimited amount of an item, like a rental car, just because K the same car away does not mean mitigated. Might have signed that away anyhow. 


Present Worth Doctrine

Where damages include payments that go into the future, the value of the payments should be calculated in their present worth. When a situation arises where can get someone for anticipatory breach  (like Phil and Amy) sue for the amt of money that will be owed in total and then reduce the amount to what it would cost to get annuity to yield the amount required annually for that many years. The cost depends on interest rates at the time of purchase.

Liquidated Damages

Liquidated damages are valid- penalty clauses are not. The ct will scrutinize this to see if it is penalty clause based on whether is reas and good faith attempt to pre-estimate the economic harm that would flow from breach. 

-If the breach’s consequences are hard to foresee or predict, the ct will look more favorably on liquidated damages clause

-Formulas for liquidated damages are acceptable.

-When there is a single amount “$50,000 will be paid for breach” a Shotgun clause- may be a penalty especially of does not attribute to what the $50,000 corresponds to in the breach. It is not invalid if interpreted to mean in the event of total breach, this is the amt of damages.

-If there is clause that attempts to fix damages but still allows a party to get more than that if prove it, the ct will strike down the clause b/c does not reasonably try to pre-estimate the loss.

-Specific performance is not excluded by the presence of a liquidated damages clause, but the party cannot both get specific performance and the liquidated damages. Can however get damages for the amt of time between breach and SP.

-Additional agreed damages- attny fees- the award of damages does not include attny fees unless stated in the K. Mader v. Stephenson

Wassenaar v. Panos

An employment K specified the damages in the event employee wrongly terminated. Upheld such a clause. Freedom of K as long as the amt is reasonable, as here it was. No evidence of windfall to employee even though he found alternate employment. Not a penalty.

Lake River v. Carborundum

Clause in the K that a certain amt of carbo will be shipped to be bagged. Δ did not ship enough because the price fell. П seized the carbo that was in Δ’s warehouse and sold at $31,000, subtracted from damages. Demanded $241,000 total. Ct held the min amt can constitute a penalty, since not taking into account the costs п would incur to actually bag the carbo. They deserve damages less the costs. Overrule the idea that liquidated damages clauses always OK- not if they are penalties.
Limitations on Damages

The UCC and C/L permit the parties to limit damages in the K as by limiting the buyer’s remedies to return the goods and repayment of price and replacement of non-conforming goods or parts. 

UCC further says: consequential damages may be limited unless unconscionable. Limitations on personal injury prima facie unconscionable. Normally, limitations clauses upheld in UCC.

i.e. a valid limitation is when the Yellow Pages says damages limited to the amt you pay for an ad. If they put ad in wring place, cannot be responsible for the loss of business. 


Wedner v. fidelity Security Systems

Furrier was burglarized. Clause in security system K said damages limited to the service charge. The alarm did not go off. Upheld. Cannot have security system as a reinsurer. Not unconscionable b/c experienced business people.

Failure of Essential Purpose

UCC- the limitations on liability fail if a good fails at its essential purpose. 

i.e. if a warranty limits liability on a car to replacement parts and repair, and the car needs to be repaired 50 times, it fails at being a good car at all. Invalid limitation on liability- must exchange/return the car for restitution of the K price 

Punitive Damages

Not available in K unless the breach involves an independent tort, like tortious interference with K. 

-Cannot be given w/o evidence of fraud, malice, oppression, gross negligence (Patton)

-Arbitrator cannot award punitive damages. Reserve punishment for the state (Garity v. Lyle)

-Securities law NY holds that in interstate commerce, since Fed cts encourage arbitration, they can. 

Mental Distress: aside from screwing up funeral arrangements, no recovery for this.

Nominal Damages: Every breach of K creates a c/a. If aggrieved party suffers no economic harm or cannot prove, gets just nominal damages, i.e. $1.

Efficient Breach Theory

If a party breaches, and is still better off while paying damages to the victim of breach, the result is economically superior since you are not hurting the victim since you make him whole anyhow. This is not blameworthy.

Criticism: 

(1) does not take into account transaction costs- litigation or settlement

(2) Theory does not account for real damages that are not compensable b/c of foreseeability and certainty

(3) Theory does not affect the law except in the 7th circuit. Breach is a legal wrong. 

Restitution

Places the party back in the place they would have been before the K was made. Does not include costs spent on reliance of the K that have not benefited the Δ. Theory of “unjust enrichment” here. Modern trend allows such reliance to be included in the restitution action. 


When is restitution available?

1. Total breach

2. Avoidance for incapacity, duress, etc.

3. Agreement is not a K due to indefiniteness

4. Agreement unenforceable – S/F, illegality

5. Discharged due to impracticability, frustration

6. Defaulting party seeks to recover for part performance

**Very few cases for restitution b/c usually damages you get more money. You must show that you cancelled the K (rescission). Sometimes prove restitution b/c don’t have clear damages that are calculable.

Party avoiding must return property

Before recovering restitution, must offer to return any prop received. The offer can be conditional on the other party’s restitution of what was received by the offer.

Exceptions:

· The property is worthless due to defects

· Consumption or loss of possession- services received cannot be returned. Goods that are  gone. The value of services or goods will be deducted from any restitution received. 

· Divisibility- if the K is separated into several K’s, need only return the goods in that installment. 

If return is refused, can sell the goods and credit the money toward the restitution.

Measure of recovery

Get whatever you spent (goods, services) minus benefits you got in counter-performance. Note that unjust enrichment value in the K does not always go towards the restitution recovery amounts. (b/c making them whole as if no K existed- use mkt value)

-K for attny to try case for $7,500. Repudiates almost at the end of the trial. The value of his serviced really $10,000. Gets the $10,000. 

-Contractor K’d to build ugly porch that diminishes the pop value of a house. Still gets reas value of services rendered.

No Restitution After Complete Performance

-Attny K to try case for $7500. Client does not pay after the trial. Only has action for $7500 once performance is complete. Oliver v. Campbell Substantially performed (even if there is an appeal that was not made yet). Cannot say the value of the services worth $10,000 once he finished performance even if the other party breached.

Election of remedies

Under c/l cannot get both restitution and damages. Under UCC, can get both.

i.e. machine is defective, Buyer can reject and get back deposit amount (restitution) and get damages for having to buy another machine at greater value (damages). 

Specific Restitution

When the legal remedy is inadequate.

· A K’d not to publish book on CIA activities. Breached K. Constructive trust is put on the royalties of the book for the CIA. Normally п cannot recover profits the Δ makes on a breach of K. Here special grounds for relief in equity b/c of confidential relationship.

· A conveys house and land to B in return for him taking care of A for the rest of his life. B repudiates. A can have specific restitution for the property since him getting the value of the prop was not what he bargained for. At law can only give money restitution.

Equitable Enforcement

Inadequacy of legal remedy

Specific performance or by a restraining order only if legal remedy would be inadequate

Northern Indiana Public Service v. Carbon County Coal Comp

K to buy coal w/ escalating costs. Costs ended up going down, and Δ decided to pay damages rather than keep buying the coal. Sued for SP- no good b/c damages here adequate. Profit-the cost they would have spent. Uneconomical production forces costs on society. Don’t consider the closing of the plant b/c the employees are not TPB’s here.

Uniqueness

If the subject matter of a K of sale is unique can enforce SP. Legal remedy inadequate b/c disappointed purchaser cannot replace the object on the market.

(1) Real property 

(2) Heirlooms

(3) Patents, copyrights, closely held stock, and other intangibles not in the mkt

Centex Homes v. Boag

In case of condos, SP not necessary b/c the land is not so unique. Sales are fixed by a price schedule. Damages would be adequate. Since the K clause said damages limited to money already paid, they just have to lose $500, not the cancelled check they had given in. A check is just a promise to pay, not payment. Ambiguous clause “money paid” construe against the drafter.

American Brands v. Playgirl

Suing for SP to get their ad on the back cover which was promised. Denied, because the record did not prove that the benefit so unique that should be enforced. What would the damages have been? The cost of placing on back cover of another comparable magazine. Was there any back then?

Affirmative Rule of Mutuality

If the purchaser could have sought SP for breach, the seller can too in that case. 

i.e. seller of house for $200,000. Buyer breaches. Can get SP to buy the house.

Laclede v. Amoco Oil

Δ terminated an agreement because the п had a rt to terminate on 30 days notice or when gas lines were extended, and it could not. П suing for SP to distribute the oil. Held that the remedy of SP need not be available to both parties in order for the п to be able to get it. Just need inadequacy of remedy of law- would be inadequate b/c can’t find some other supplier for long term. In the public interest here to SP.

Conjectural Damages

The legal remedy is inadequate if damages are conjectural and restitution does not carry out the ends of the K. 

-a K to supply oil for 10 yrs breached in the 3rd yr. Conjectural (speculative), and therefore restitution not enough.

Defenses to SP

The K must be valid

Nominal consideration will not be good enough, except with an option K.

Certainty of the K

If SP is desired, the K must clearly set out what was expected of the parties in order for the ct to enforce it exactly. Because there is punishment for not following a SP, the parties need to know what behavior will be expected of them.

Impossibility

If not capable of performing, won’t order SP even if damages are not adequate. 

Reasons Why SP won’t be allowed:

· Difficulty of supervision- Only rarely will a ct enforce a K to build or repair a structure. It is a problem to force people to do things they do not want to do and do it satisfactorily. 

· Personal Service K’s- Employment K’s not enforced against employee. Const- involuntary servitude. Employee can be enjoined from working somewhere else resulting in indirect enforcement. Usually not against employer either b/c difficulty in enforcement, but arbitration awards of reinstatement have been followed. 
· Undue Risk- If performance of the K would result in a big risk that counter-performance will not be returned, deny SP.
Unclean Hands

SP will be denied if the п is guilty of inequitable conduct in the transaction, even if in concert with the Δ so that there is no Unconscionability.

-Ct can deny SP due to fraud. (Schlegel v. Moorehead- Bought option K to buy prop he knew had oil on it. When asked why he wanted prop said “general interest in the area” Should have said “none of your business” then not fraud.)

- Half-truths are bad. Due to concealment of facts, can deny damages as well. Inadequacy of consideration with fraud cases.
The Baseball Example

Pro baseball player (infant) is lured into breaking a K with T and playing with P for more money. Reaches majority, disaffirmed the K. Goes with P. Then, T offers more money so that he goes back to him. P sues the baseball player for breaching the K. D used defense of unclean hands and wins b/c the “bad” party can’t sue someone for doing the same thing they did earlier. 

Laches

Even if the S/L had not run, SP denied if the п’s failure to start a lawsuit prejudices the Δ by causing him to change position or where the п is inactive until the subject matter rises in value. 

Balancing the Hardships

SP denied if there is hardship to Δ or the public in excess of any benefit to п. 

· A RR breaches K to make a private RR that had little value to the п and would cost a lot to the Δ. SP denied.

· If the Δ’s employees will strike if a K is performed, can be reas for hardship not to allow SP.

Specific Performance with an Abatement

When vendor’s title is encumbered, the vendee can get SP with an abatement in price

Relationship between SP and Damages

SP + Damages- when there is a delay in performing. I.e. conveying real prop. Can be partial breach of output K. 

Duane Sales v. Camel

Got SP for the sale of prop. Can also get the rental value between the litigation over and when they were supposed to sell the prop, minus any maintenance costs during that time. Equitable conversion.

Effect of Denial of SP

If SP is denied, can get remedy at law. Modern practice, you bring suit for both remedies and try to get one in the end. If one is denied, get the other. 

Restraining orders

Not limited to service K’s. If there is an output K for B, can enjoin that person from selling to anyone but B. No supervision necessary in that case.

Trade secrets

A duty not to divulge trade secrets will be enforced w/ injunction.

Covenants not to Compete

An agreement not to compete unconnected with another transaction is void. If reasonable, an additional covenant  connected with the sale of a business, lease, employment K and a lease may be valid.

Reasonableness- with a business- duration and territorial area of restraint not in excess which the seller enjoyed good will or the period of time the good will is expected to continue. 

Employment

Stricter criteria: enforced to the extent:

(1) prevent employee’s use of trade secrets and confidential customer lists

(2) where employee’s services are unique, special, extraordinary

i.e. Δ’s employment K states for 3 years after leaving he cannot enter competing business in 7 counties, one of which he worked in. Δ resigned and set up competing business in the same community. The injunction was denied. Why? While modern view says can enforce overly broad non-competing clauses, here there are no trade secrets, and the services not unique and extraordinary. The client lists were not secret as well. 
Karpinski v. Ingrasci

Covenant to compete forever in oral surgery in small area. Also gave up $40,000 promissory note if he breached. Held cannot have liquidated damages plus SP- either or. Reas “forever” b/c a small area. But “oral surgery” unreas b/c the employer was only a general dentist. 
**Some cts will not strike out some clauses and leave others. This is to prevent employers from making overly broad K’s and waiting for cts to fix them if brought to trial.

XII
Third Party Beneficiaries


Except for intended beneficiaries, persons not in privity may not recover on a K


Privity


Only promisors and promisees are in privity


Intended Beneficiary


Gets the benefit of the promisor’s promise. Tests of who is intended beneficiary:

(1) To whom is the performance to run? If directly to 3rd person, they are intended beneficiary.

(2) Whether the promisor reas understood that the promisee intended to benefit the 3rd person

· The parties intentions are one factor in the test. Ct have used policy considerations openly and covertly.

· I.e. lawyer writes up a will for A, making C a beneficiary. The will is written incorrectly, and C does not get as much as he should have. He is a TPB under the 2nd test, but not the first since the performance of making the will ran to the deceased. 

Who is the promisor?

The party to render the performance to the 3rd party. Normally promisee wants the promise to run to the TPB.



Can sue either party for performance

Has defenses as against

Can always sue promisor 

Promisee to the TPB

to enforce the promise

Incidental Beneficiary

Receives benefits from a promise but was not intended. Therefore, has no rights in the K. 

i.e. A borrows money from Bank to pay creditors. The creditors are incidental beneficiaries b/c they do benefit but the performance runs to A in giving him the money. 

Creditor Beneficiary-

If a promisee extracts from the promisor a promise to render performance tp a 3rd person because the promisee is indebted to the 3rd person, the third person is a creditor beneficiary. Lawrence v. Fox

Donee Beneficiary-

If the promisee wants to confer a gift on the 3rd person. Makes a difference when rights vest between creditor beneficiary. 

i.e. brother promises father he will pay $1000 to his sister if the father does not sell his wood. The father does forebear. The sister, not in privity, is a Donee beneficiary because the performance of the promise runs directly to her. Dutton v. Poole- the c/l rule.

Seaver v. Ransom

H made W promise that if she left the house to him, he would leave it to her niece when he died. He didn’t. TPB successfully can sue to enforce the oral K. No family relationship required any more.


Promises of Indemnity

An indemnitor promising against liability/loss does not arise into a TPB situation b/c the intent to benefit runs to the promisee. 

i.e. A promises B to reimburse B in the event B must pay T. A is indemnitor against the loss. The performance runs to B, and T is incidental beneficiary. Often these cases are decided on policy grounds, b/c  is an insurer and the cts want to disguise the fact that B will eventually pay any judgment T gets from A. 

Municipality Cases

Municipal K’s that create enforceable rts in 3rd parties are:

1. Where contractor agrees to perform a duty that the municipality owes to the members of public and the breach of which creates tort against the municipality

2. Where K’or promises the gov’t body to compensate members of public for injuries despite absence of gov’t duty

3. Where gov’t body enters into a K to gain advantages for indiv. members of the public

i.e. City K’d with water comp to furnish water in city’s fire hydrants at a certain pressure. A’s house burns down b/c not enough pressure. A the general public is not an intended beneficiary, but rather, an incidental beneficiary. The duty runs to the city, not A. If the comp responsible in K to all the public, would be crushing burden on the industry and be factored into water rates. Better policy-wise for house owners to have fire insurance. The water co should not be a re-insurer. R Moch v. Rensselaer- Incidental beneficiaries

If the city provides for liability to the public expressly, intended beneficiary. Also if there is schedule of water rates, intended beneficiaries. 

Attny Malpractice

Lucas v. Hamm

Beneficiaries of will forced to settle when a clause giving them money was invalid. Wanted to sue attny as TPB. Cannot unless there is negligence shown. Attnys cannot be insurers of results. Here cannot show did not have ordinary care.

Surety Bond Cases

The bond involves a guarantee by surety comp to the owner that the contractor will perform. The laborers are not intended beneficiaries, the owner is because it is meant to protect the owner against damages of a contractor’s non-performance. 

Payment bond guarantees the contractor will pay its debts on a specific project. Then the laborers, subcontractors, etc are TPBs. While it does protect the prop from mechanics liens for the owner, the intent is to also benefit the laborers. 

A joint performance-payment bond is held to run to the owner and the laborers not TPBs, because if both were protected, then the laborers might be paid off before the prop is protected as TPB’s, and the owner would like to be paid first.

Promisor’s Defenses

Defenses from the TPB K

In the absence of an agreement contrary, the promisor can assert against the beneficiary any defense the promisor has against the promisee. 

Exceptions: Where the parties agree that the beneficiary will have enforceable rts despite any defense that the promisor can assert against the promisee. 

i.e. fire insurance policies will often cover homeowner and the mortgagee. The mortgagee (as TPB) may often recover depite the homeowner not having paid the premium if no notice of cancellation was sent after homeowner failed to make payment, while the owner may not be able to recover for their own loss.

Where the rts of beneficiary have vested, the rights may not be varied by subsequent agreement between promissor and promisee.

If rights have not vested, A and B can mutually agree to curtail TPB’s rights.

When rights vest- just matters whether they can curtail TPB’s rights on their own. Does not protect TPB from failure of constructive condition. 

Omnipotence of the K

The K can say outright whether the rights vest or not.

Creditor beneficiaries

The rights vest at the latest when the beneficiary brings an action to enforce a K or materially changes position in reliance of the K. Modern view is that it vests as soon as they learn of the K and assent to it.

Donee Beneficiaries

According to original Restatement, rights vest immediately upon making the K. The Restatement 2nd and case law applies the same rule as creditor beneficiaries to donees. 

Promisee’s Defenses Against the Beneficiary

If B has a valid defense against the TPB, then can assert it depending on interpretation of the K.

i.e. TPB sold to B an oil burner. A bought the house, and got $800 deducted off the purchase price for paying a debt that B owed to TPB. Wanted to assert defense against TPB that B could have used. Would not work b/c in this case there was a promise to assume a specific debt and preffered interpretation is that A agrees to pay TPB irrespective of B’s defense against TPB. 


Why is this good rationale?

· Here A got credit for the purchase price in return for the assumption of damages

· B does not want to litigate with TPB over burner she has no interest in anymore. However, A’s assumption of debt does not discharge B’s liability. 

Cumulative Rights of Creditor Beneficiary

Has rights against the promisor and the promisee and can get a judgment against both. But they can only collect once, one satisfaction.

Novation contrasted: If a creditor beneficiary releases the promisee in exchange for the promisor’s assumption of the obligation, the substituted K between promisor and beneficiary is a novation. They get rid of the 3-party organization and have just 1-1 agreement. 

Donee Beneficiary

Although they have rts against the promisor, the donee has no right against the promisee unless after the rights have vested, the promisee gets consideration to discharge the promisor. The donee’s remedial rts are limited to consideration.

B makes a promise in exchange for A’s promise to give TPB $1000. For $200 consideration, they cut A out from the K. Ordinarily, the TPB would have no rights against B but because B got $200 consideration for discharging A can recover the consideration cost of $200.

Rights of the Promisee Against the Promissor

In addition to promisor’s liability to the TPB, the promissor is obligated to the promisee to perform the K. In donee beneficiary case, usually the promisee has not lost anything in the breach, so specific performance will be entertained since a legal money remedy cannot be determined. 

In a creditor beneficiary K, if the promisor does not pay the debt to the TPB, the promisor is primarily liable and the promisee (the one who owed the debt first) is secondarily liable. 

i.e. in a separation agreement, said that man had to leave certain percentage of his will to his children. He changed the will after she died. The intended TPB’s can sue him for the money, need not sue her. The wife would have had standing but she is dead- plus she suffers no economic injury so the remedy at law would be inadequate and she would be entitled to specific performance. Executor sued- children scared of clause that said if you contest the will you get nothing. 

X
Assignment and Delegation


What is an assignment?

A manifestation of intent of the owner of a right to effectuate a present transfer of the right. The manifestation of the intent must be addresses to the assignee or someone on the assignee’s behalf.



















Assignor


Assignee

· Cannot transfer a right just by promising that right to the assignee. If have consideration for the promise, is the same as a transfer of future rights.

· D owes C $1,000 and C tells D to pay the money he owes him directly to A. This is an order to pay and not an assignment.

· The promise to pay out of a certain fund is not an assignment. “I will pay you out of the money X owes me” is not a valid assignment. 

Donovan v. Middlebrook

Toch sold a house and earned a commission. Promised ½ the commission to Horowitz from the money the Δ was going to pay him for the commission. П is the assignee of Toch. Held that the promise was to pay Horowitz from a certain fund, not meant to be an assignment to Horowitz. Clear here that Middlebrook was required to pay the whole commission directly to Toch, and not to Horowitz. If H was assignee, it would be directly to him. The obligor must be informed of an assignee. 

UCC

Assignments are frequently made as a security device. The UCC governs the assignment of an “account” whether the assignment is really just a security interest or an outright transfer. An account is “any right to payment for goods leased or for services rendered which is not evidenced by a paper whether or not it has been earned by performance. § 9-106.

i.e. C enters contract with D where C is to make a building for D and will be paid as work progresses. C borrows money from Bank and to secure the loan assigns his right to payment to the Bank. This is a legal assignment at c/l.

Not covered: the assignment of rights, other than rights to payment, are not governed by Article 9. 

UCC Exclusions

(a) wage assignments

(b) assignments of accounts of business from which they arose

(c) An assignment of rts under a K coupled with the delegation of the assignor’s duties to the assignee

(d) Rights to receive rents from a lease of real prop

(e) Assignment of a single account to an assignee in whole or partial satisfaction of a preexisting indebtedness

i.e. C assigns to A the right to payment of a loan that C expects to make to D in the future. This is an assignment of an account of preexisting debt- so this is an equitable assignment. 

Speelman v. Pascal

Pascal delegated to Kingman 5% of profits- expectancy of a project. Not yet an existing project. Under Art 9 UCC, making assignments of K’s that are not made yet is done all the time. 

Deviants for the Norm

Three types create special problems:

1. Gratuitous Assignment

The fact that a gift was made of the right given to assignee is not a defense for the obligor (no consideration arg). Only between the assignee and assignor the gift has to be complete. If there is none,  the gift can be terminated by the death of the assignor, by a subsequent assignment of the same rt, or a notice of revocation to either the assignee or obligor. NY rule says that you do not need consideration for a written and signed assignment. Many states are the same. Makes sense b/c not changing the transaction like a modification, just switching a party. 

Complete gifts:

· The subject matter must be delivered. Since a right cannot be physically delivered:

· Receipt of payment by assignee

· Delivery of assignment in writing

· Delivery to assignee of symbolic writing that incorporates the debt

· Application of promissory estoppel

Assignment given for a pre-existing debt is not gratuitous, but “for value”

2. Voidable Assignment
AN assignment is voidable due to infancy, insanity, duress, fraud of the assignee. Same rules of K apply here.

3. Assignment of Future Rights
An assignment of a future right is a right that will arise out of a K that is not yet made. The c/l rule for this is that it is an equitable assignment. The rights of an equitable assignee are superior to the one of the assignor (because he did not have that right yet) but less than a subsequent assignee of the same rt w/o notice or an attaching creditor w/o notice of the claim provided the attachment is made before the rt comes into being.

UCC: The rule under Article 9 is very different. Generally, if the assignee of future rts complies with the perfection requirements of UCC the assignee will prevail first.

i.e. C a construction comp borrows money from a bank, and as security, assigns the money “for the next construction project” Before UCC, would be equitable assignment. Under Art 9, legal assignment. 

An assignment may be oral w/o Statute Saying otherwise

Under Art 9, a writing is required unless the assignee is in possession of the collateral involved. 

Priority

Under UCC, a perfected rt (notice given to obligor) in assignee is “first in time, first in right” The non-UCC modern view is the same. If the obligor does not have notice, loses priority. 

Non-UCC


Successive Assignees


New York Rule- first in time first in right

English view- The first assignee to notify obligor wins provided they took it for value and with no prior notice

 
Four Horsemen Rule- The Restatement View and Prevailing View- prior in time prior in right unless the subsequent assignee in good faith (1) obtains payment form obligor (2) recovers judgment from obligor (3) enters into a substituted K with the obligor (4) receives delivery of an instrument that incorporates the debt

Non-Assignable Rights

(1) if it would materially change the duty of the other party

(2) materially vary the burden or risk of the other party

Examples:

D owes C $1000 in NY. C assigns to A in Chicago. The change of where to send the payment is not material enough to make it non-assignable.

A agrees to paint B’s picture. B assigns his rights to a portrait to C. This assignment is ineffective b/c it materially changes A’s painting duties.

A sells house to B. D insures the house. A assigns his fire insurance to B. The house burns down. This is non-assignable b/c the risk of the other party is increased (maybe B has a bad track record) 

(3) would materially impair the other party’s chance of return performance

***all the cases come up here

C has a yearly retainer K with D, an attorney. D assigns the rights and delegates the duties to A, another attny. Can assign the rights but cannot delegate the duties because the delegation impairs C’s chance of return performance. Therefore, the coupled assignment is ineffective. Assignment that is OK + non-delegable duty = ineffective assignment.

Macke Co. v. Pizza of Gaithersburg Inc. 

Delegation of duty to receive someone’s services

The vending machine comp was bought out by another comp. The Pizza shops wanted to get out of the K saying that the duty was non-delegable. The ct held that they could not get out of the K b/c the non-personal service provided by servicing the machines was delegable. No special skill involved.

A company can change their personnel. Even if there is element of personal svc in it, Corp K’s are generally assignable.

Sally Beauty v. Nexxus

Nexxus’ exclusive distributor was bought by another dist that carried competing products.  Held that Nexxus could cancel the K as the dist of its goods were non-delegable to a competitor. Substantial interest in not assigning (the right to exclusive distribution)

(4)   contra public policy

A public officer purports to assign money he didn’t earn yet. Against pub policy b/c don’t want people to spend their wages before they earn them. Same with assigning pension rts and alimony and support payments, judgment for personal injury. 

Standing to Complain

An assignor cannot complain that the right he assigned is non-assignable. Only the obligor can. If the obligor consents to the assignment, there is an effective waiver. 

K prohibition of Assignment

C/L

A provision saying a K is non-assignable is generally valid under freedom of K. Some cts did strike down as an illegal restraint on alienation. If the ct is able to find that the provision is not drafted well enough to prohibit assignment as a clause, it is deemed a promise not to assign, which can be liable for breach but does not cancel the assignment. Because damages are nominal, typically the anti-assignment clause had no value. 

Aldana v. Colonial Palms

The lease said that it could not be assigned. There was a construction allowance that allotted money to improvements. To make the improvements, Aldana was assigned the money under the allowance in turn for financing the construction. The Δ paid the money directly to the lessee and not the assignee. Held that the anti-assignment clause went toward the lease and not payments entitled to in the lease. 

UCC

Article 9, anti-assignment clause is ineffective to prohibit the assignment of an account/rights to payment of money. UCC comes out strongly for freedom of alienation. Despite restraints on alienation, the assigned rights to paid for goods and rights for damages to total breach are alienable. 

Article 2

Agrees with Restatement 2nd saying that general language purporting to prohibit assignments should be interpreted as only barring the delegation of duties, unless circumstances state otherwise. Why should it matter who you pay money to? But delegation does make a difference. 



K Authorization of Assignment

If a K says that the rights are assignable (even if not otherwise assignable) the clause is valid. A routine clause “shall inure to the benefit of heirs and assigns” is not enough- too general.

Option K’s

Assignable provided the rights are otherwise assignable and duties delegable, and any promise expected to be made by the offeree is made

i.e. If an offer looks to the credit of the offeree, like a purchase money bond for the payment in an options K, only the bond of the original offeree will do. That was a basis of the option K. If it is assigned to A, he can give a bond in the name of the offeree as payment, that is OK. But a bond in his own name may be properly refused.


Franklin v. Jordan

The option K said was assignable, but not delegable. The offeree was required to supply a bond in his name to п. Instead, a bond was given in the assignee’s name. The ct held that should be in the assignor’s name as a bond. 

Defenses and Counterclaims of the Obligor Against the Assignor

The obligor may use any defense against assignee that he could have used for the assignor. Assignee stands in the shoes of the assignor. 

***If a delegation/assignment is a fraud, duress, non-capacity of parties- then the defense is good to the obligor. Bollinger v. Croll- false land sale made Δ give a bond- refused to pay the bond to assignee b/c the land was a fraud. “Smelly feet doctrine”- in the shoes of the assignor. 

i.e. D makes K to pay $5,000 to C for work he will do. C assigns payment to A. C does not do the work. D can say that C didn’t do the work if A sues him, and he will win.

When vesting occurs in the assignee, they may not be discharged or curtailed by a subsequent agreement between the original parties, obligor and assignor. Can’t just discharge someone’s rights. 


Western Oil Sales v. Wetherbee

Western assigned its rights to Amoco and disclaimed liability for future deliveries. Amoco accepted full responsibility. But the п did not accept Amoco’s word. The п brought suit for damages to Western because Amoco would not take liability. This is anticipatory breach. This was not a novation, because the п did not release the assignor from the agreement. This was a case where there was a TPB agreement as well as an assignment. 

Since п feared that Amoco would not accept liability, instead of suing for breach, what could they do? 1. Demand assurances (not so good) or just deliver and state that they act “with full reservation of our rights” to prevent a waiver.

-If Bliss dealt with Amoco w/o argument, would be implicit novation. 

One exception in the UCC:

If the performance that arises to the right to the assignee has not been performed yet, the obligor and assignor may modify or substitute the K in good faith. But the assignee still has the rts in the agreement. 

i.e. City contracts with C to build a courthouse for 25 mil. A assigns to a Bank the 25 mil in return for the bank financing the project. Citizens protest that the project is too expensive. The parties can revise to build smaller courthouse for 18 mil. The assignee, the bank, has curtailed rts but they did not get injured, only to extent have to find another borrower now.

Counterclaims

To what extent may an obligor raise a counterclaim against an assignee a claim against the original assignor? Under UCC, depends whether the c/c stems from same transaction.

Same Transaction

If the c/c comes from the same transaction the obligor can raise the defense. RECOUPMENT. Cannot be used for affirmative relief, only by subtraction. (If the c/c is for $150,000 and the assignee demands $100,000, it’s not like the assignee owes the obligor $50,000. Just cancels out to zero)

Different Transaction

The c/c can only be used if it accrued before the obligor got notice of the assignment. SET-OFF. Cannot be used for affirmative relief but only by way of subtraction. 

Must give notice to Obligor that Assignee Designated

Cooper v. Holder

Gave notice to the mayor of Moab to pay the assignee. He paid the assignor. Held liable to pay the assignee again b/c had notice.

Delegation of Duties



Obligor appoints another person to render performance owed to a third person



Liability of the Delegant

Delegants cannot free themselves from the duty by delegating duties. There is no exception. The only way a delegant can get out of it is through a consentual agreement, like a novation, a three party agreement where the delegate assumes the duties of the obligor and the assumption is accepted by the obligee in substitution of the original obligor’s liability. 

Novation




Promise







Delegee assumes the liability of the obligor w/ permission of the obligee. Now the Delegee is really in the shoes of the obligor because he is the new obligor.

The delegant is only directly liable to the third Party if they make a promise for the benefit of the 3rd person. 

i.e. D owes C $10,000 secured by a mortgage on Whiteacre. D sells house to A, subject to paying the mortgage to C. C is a TPB of the promise to pay between D and C. The delegate assumed the duties of D. But D is not off the hook if A does not come through. C can sue D or A, but can only get one satisfaction. If C had discharged D totally, that would be a novation.

Non-delegable duties

If the duty will be substantially changed due to delegation, cannot be delegated.

(a) where K is predicated on the unique skills of the obligor

(b) where the K is predicated on trust and confidence that obligee has placed on the obligor

Corbin cites non-delegable duties:

Portrait painting, writing, valet, teacher, cook, lawyer, physician, salesman, school bus driver.

Assumptions under Art 2 UCC:

· a general clause prohibiting assignment is construed to mean no delegation

· Unless contrary to K, an assignment in general terms assigns rts, delegates duties, and creates assumption of duties.  Contrary to K- includes a bank when they take security for a loan- not liable for any breach because do not assume they are accepting all liabilities.

· Can always demand assurances under UCC of a delegate or assignee. Not always the best since they can just assure but them breach.

· Can always just follow §1-207 and say “we will deliver/act/perform with a full reservation of our rights” if the assignor/assignee refuses to keep liability

Improper Delegation

If you attempt to delegate a non-delegable duty, it is ineffective and a breach. If persisted in, the breach is material.

Parol Evidence Rule: not a rule of evidence (“you can’t prove things in a particular way”). It is a rule that there are certain things you cannot prove at all.

Deals with:

1. Contradicting a writing: when parties have made a contract and reduced it to writing, extrinsic evidence of prior agreements is not admissible to contradict the writing.

2. Supplementing a writing:

a. Type 1—total integration: writing deemed final and complete. Cannot be contradicted or supplemented, even by consistent additional terms.

b. Type 2—partial integration: writing deemed final, but not complete. Cannot be contradicted, but can be supplemented.

What is a total integration? There are a number of (contradictory) approaches:
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Judge decides the integration, including any issue of ambiguity or uncertainty. If a partial integration, moves on 





If the whole agreement is integrated, unambiguous and clear (total integration)
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