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OFFER

· Objective Theory 

i. Would the reasonable Offeree have thought they were being given power of acceptance

ii. Conduct or words surrounding agreement

· UCC § 2-204

i. (1) A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract. 

ii. (2) An agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined. 

iii. (3) Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy. 

· Duration

i. Mailbox Rule

· Offer is effective when received, acceptance effective when sent 

ii. Offeror can revoke until acceptance occurs

iii. The offer is open for a “reasonable time”

iv. UCC § 2-205

· Up to three months

ACCEPTANCE

Types of Contracts

Unilateral Contract

· Involves only one promisor and one promissee.  Contract is formed upon performance of one party, and completed upon exchange for performance.  Requires a performance acceptance.
Bilateral Contracts

· Where parties exchange promises to form a contract, the contract is said to be “bilateral” insofar as there are two promisors and two promissees, with the formation of the contract occurring at the moment the promises are exchanged.  Requires a promissory acceptance.

· The Bilateral Theory
a. Upon the start of a performance in response to an offer which can be accepted only by performance, the part performance will be viewed as a promise thereby enabling the contract to take a “bilateral” character.

v. Option Contracts

· If consideration is given to the offeror in order to keep open the option to accept, the offer is irrevocable
vi. Implied in Fact Contracts

· Occurs when conduct and intent of the parties, usually in a continuing business arrangement, suggests that a contract was made, although no formal offer/acceptance took place

vii. Implied in Law Contracts

·  Unjust Enrichment

a. The π must have conferred a benefit on the ∆

b. The ∆ must have knowledge of the benefit

c. The ∆ must have accepted or retained the benefit; and

d. It would be inequitable for the ∆ to retain the benefit without paying fair value

· Manner of Acceptance

i. Objective Test

· Whether the reasonable offeror would have thought there was an acceptance

· If the offeree takes steps in furtherance of its contractual obligations which would lead a reasonable businessman to believe that the contract had been accepted, such conduct may, under the circumstances, constitute acceptance of the contract.

ii. Common Law

· The acceptance must be made according to the terms of the offer

iii. UCC § 2-206

· Unless otherwise unambiguously indicated by the language or circumstances an offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances

· An order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of …goods; such a shipment of goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation of the buyer

· Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before the acceptance.

iv. Silence as Acceptance
· Silence is normally not an acceptance

a. Exceptions may be made when conduct of the parties suggests acceptance

b. Silence may be acceptance if it is a term of the offer (Gateway)

v. Deviant Acceptance – The “Battle of the Forms”

· Matching acceptance
a. “Mirror Image” rule

b. An offeror may not change the terms of the contract; it becomes a counteroffer

· U.C.C. Sect. 2-207 Additional Terms in Acceptance or Confirmation

a. (1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms. 

b. (2) The additional terms are to be construed as proposals for addition to the contract. Between merchants such terms become part of the contract unless: 

i. (a) the offer expressly limits acceptance to the terms of the offer;

ii. (b) they materially alter it; or 

iii. (c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received. 

iv. (3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract. In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act. 

· Conditionality:
a. If the offeree’s response says that acceptance is conditional upon agreeing on the offeree’s new terms, there is a counteroffer, not an acceptance

· Knock Out Rule
a. Conflicting terms cancel each other out, and a UCC gap filler replaces them

· First Shot Rule

CONSIDERATION
· The Elements of Consideration

i. Consideration requires either a benefit to the promisor or the detriment to the promisee

ii. Consideration is present when there is some benefit to the promisor or loss or detriment to the promisee. 

iii. Consideration exists when the promisee, in exchange for his promise, does anything he is not legally bound to do, or refrains from doing anything he has a right to do, whether there is any actual loss to him as a benefit to the promisor

iv. Bargained-for-exchange

· The benefits and detriments must be exchanged

· Exists if one party’s promise induces the other party’s promise or performance

· The Legal Value Element – “Adequacy” or “Sufficiency of Consideration”

i. A legal value

· May consist of some right, interest, profit or benefit accruing to the one party, or some forbearance, detriment, loss or responsibility, given suffered or undertaken by another.

· In general, any waiver of a legal right at the request of another is a sufficient consideration of a promise
· Courts will not require equivalence in the values exchanged or other wise question the adequacy of consideration (Except for Money Exchange)
ii. Gifts

· Not enforceable because it is not “bargained for”

· The gift giver does not receive a legal benefit from the gift

· No consideration

· We don’t enforce promises to make gifts

iii. Past Consideration

· Is insufficient as consideration because it is not bargained for

· A past act cannot support a future promise

· Mutuality of Consideration
i. An “at-will” contract is not binding and may be terminated by either party without liability
· In a bilateral contract, the promise of one party constitutes the sole consideration for the promise of the other.  If one party has the unrestricted right to terminate the contract at any time, that party makes no promise at all and there is not sufficient consideration for the promise of the other.

· A requirement to give notice will give consideration to the agreement, and make it binding
· Promissory Estoppel as Consideration

i. The doctrine allowing recovery on a promise made without consideration when the reliance on the promise was reasonable, and the promisee relied to his or her detriment.
· A clear and definite promise by the promisor

· The promise must be made with the expectation that the promisee will rely on it

· The promisee must in fact rely on the promise

· Detriment of a definite and substantial nature must be incurred in reliance on the promise

ii. Promissory Estoppel can replace consideration because:

· Theory of act for promise – the induced action is the consideration for the promise
· Theory of Promissory Estoppel – The induced act works as an estoppel against the promisor

· Theory of Bilateral Contract – When an induced act is started, a promise to complete is implied and there is an enforceable bilateral contract, the implied promise to complete being the consideration for the original promise

MODIFICATIONS AND VOIDABLE CONTRACTS
· Common Law:  

i. Three Criteria for enforcing modification of contract (When no additional consideration is present):

· The promise modifying the original contract was made before the contract was fully performed on either side

·  The underlying circumstances which prompted the modification were unanticipated by the parties

· The modification is fair and equitable

· OR, If the modifications are voluntary

· UCC § 2-209
i. (1) An agreement modifying a contract within this Article needs no consideration to be binding.

ii. 3) The requirements of the statute of frauds section of this Article (Section 2-201) must be satisfied if the contract as modified is within its provisions.

· Accord and Satisfaction/Substitute Contracts
i. One of the methods of discharging a contractual obligation is by entering into a substitute contract, i.e., a modification of the original contract supported by consideration

ii. If the new agreement is made before the maturity or breach of the original contract, the new contract is simply and properly called a substitute contract
iii. If the new contract is made after the maturity or breach of the original contract, it is called an accord and satisfaction
iv. A breach of the accord and satisfaction will enable one to bring an action on the first agreement or on the accord

v. A breach of a substitute contract can only lead to an action on the substitute contract

STATUTE OF FRAUDS
· For certain agreements to be enforceable, the agreement must be accompanied by a writing.

· One Year Provision

i. An agreement which is not to be performed within one year from the date of making the agreement is not enforceable unless it is in writing

ii. EXCEPTION:  An oral contract that does not say, in express terms, that performance is to have a specific duration beyond one year is, as a matter of law, the functional equivalent of a contract of indefinite duration for the purposes of the statute of frauds

· Like a contract of indefinite duration, such a contract is enforceable because it is outside the proscriptive force of the statute regardless of how long completion of the performance will take

· UCC § 2-201(Statute of Frauds)
i. Sales of goods over $500 must have writing to be enforceable
ii. The “writing” requirement may be satisfied by documents exchanged by the agreeing parties subsequent to the contract formations within a “reasonable time”

iii. An oral contract for the sale of goods will be enforceable if:

· The goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller's business and the seller has made either a substantial beginning of their manufacture or commitments for their procurement; or

· if the party against whom enforcement is sought admits that a contract for sale was made, or

· payment has been made and accepted or goods have been received and accepted

· Federal E-Sign

i. Federal law allowing electronic records to act as writings

· UEATA

i. State law allowing electronic records to act as writings

INTERPRETATION OF CONTRACTS
· Parol Evidence Rule
i. Applies only to contracts that are integrated

ii. When parties to a contract embody the terms of their agreement in a writing, intending that writing to be the final expression of their agreement, the terms of the writing may not be contradicted by evidence of any prior agreement.

· If one of the parties alleges that the subsequent written agreement was intended to be the final and complete expression of the parties’ agreement, thereby discharging any prior agreement, the parol evidence machinery is activated.

· It now becomes necessary to decide a question of fact:

a. Did the parties intend the subsequent written agreement to be their final and complete or “integrated” expression, or

b. Did they intend any prior agreements (oral or written) to be part of their total agreement with the written manifestation?

iii. Parol evidence may be entered if it does not contradict the written agreement, only if it explains or supplements it

iv. The principle of allowing parol evidence of oral conditions is particularly applicable where the written agreement is challenged on grounds of fraud
· Types of Parol Evidence

i. Trade Usage

ii. Course of Dealing (Party specific relations)

iii. Course of Performance

· Trade usage and course of dealing will nearly always be let in unless the contract is written to contradict the trade usage, or to forbid it altogether

· Integration of Contract

i. A contract is integrated if the parties intend for it to be the final expression of their agreement

ii. Partial Integration
· A document that is intended to be final regarding only the matters contained in the document, but does not purport to contain the entirety of the parties’ agreement

a. Parol Evidence that CONTRADICTS the agreement will not be allowed

iii. Total Integration

· A document that the parties intend to contain all the details of the parties’ agreements
a. No Parol Evidence CONTRADICTING or SUPPLEMENTING the contract will be allowed

· Usually evidenced by a “merger clause”

iv. Integration Tests

· Appearance  (Four Corners) Test

a. Judge looks to see if it is “complete”

· Separate Consideration Test

a. If the extrinsic agreement is one that has been made for a “separate consideration”, evidence of that agreement is admissible

· Natural Omission Test

a. If the extrinsic agreement is one that might naturally and normally be made as a separate agreement, and therefore not included in the writing, the evidence is admissible

b. Called the “Natural Inclusion test” in its converse form

· Certain Inclusion Test

a. Unless the extrinsic agreement was such that it would certainly have been included in the writing, the evidence is admissible.

· The Writing Omission Test

a. If the extrinsic matter is mentioned, covered, or dealt with in the writing, presumably the writing was meant to represent all of the transaction on that element; if not, the evidence is admissible

v. Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented by :
· (a) course of dealing or usage of trade (Section 1-205) or by course of performance (Section 2-208); and 

· (b) evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement .

SOLVING THE AMBIGUITY IN THE MEANING OF WORDS
· Trade Usage 

i. Both parties must be members of trade for a sufficient time, or show that they had actual knowledge of the trade usage term

· Trade Terms, legal terms of Art, numbers, and common words of accepted usage should be interpreted in accordance with their de facto definitions, regardless of failure to define in the writing

· The ambiguous contract is construed against the drafter

· When two interpretations may make sense, the judge screens which evidence may be presented to a jury for decision on which one to use (mid-ground)

i. Lawyer’s Paradise of straight meaning ( Judge Screening Evidence (  multiple meanings seem legitimate

ii. No additional Evidence (  Some screened evidence (  Let it all in

· NO CONTRACT option
i. If it can be shown that the two parties were agreeing to different things, then no contract can exist, and there can be no enforcement 

· OMITTED CASE option

i. The gap is not so fundamental as to support a conclusion that there is no contract

ii. Requires extrapolation from the contract, finding a solution that is consistent with the rest of the contract

iii. UCC usually dictates what fills the gap

· MISTAKE option

i. Allows for recession of the contract, putting parties in position the same as before the contract was made

ii. Mutual Mistake

· A unilateral mistake is not sufficient to avoid a contract

· EXCEPTION:  If the one party knows the other party is laboring under a mistake

iii. Material Mistake

· The mistake must be of something of the essence of the contract, not a minor term

iv. Assumption of Risk
· The party who assumes facts without checking up on them assumes the risk of the contract

· One having only limited knowledge of the essence of the agreement, but assumes limited knowledge is sufficient assumes the risk

v. Mistake in Offer

· There is no automatic duty on the offeree to validate an offer

· A duty to inquire may be imposed on the person receiving the offer when there are factors that reasonably raise a presumption of error

a. An offeree will not be permitted to snap up an offer that is too good to be true; no agreement based on such an offer can be enforced by the acceptor

vi. Mistake of Value

· The court will almost never rescind a contract because someone has made a mistake of value

UNCONSCIONABILITY
· Involves assessment by the court of:

i. Whether, in the light of the general commercial background and the commercial needs of the particular trade or case, the clauses involved are so one-sided as to be unconscionable under the circumstances existing at the time of the making of the contract

ii. The principle is one of the prevention of oppression and unfair surprise, not of disturbance of allocation of risks because of superior bargaining power

· Two Divisions of Unconscionability

i. Substantive

· Is an unjust or “one-sided” contract

· Sufficient in itself to avoid a term in the contract

· Sometimes helps to confirm or provide evidence of procedural unconscionability

· Concerns the actual terms of the contract and examines the relative fairness of the obligations assumed

a. Indications of this are contract terms that are so one-sided as to oppress or unfairly surprise an innocent party, an over-all imbalance in the obligations and rights imposed by the bargain, and significant cost-price disparity

ii. Procedural

· Is concerned with “unfair surprise”

· Fine print clauses

· Mistakes or ignorance of important facts or other things that mean bargaining did not proceed as it should

· Analyze the factors bearing upon meeting of the minds:

a. Age, education, intelligence, business acumen and experience, etc.

b. Whether terms were explained to the weaker party

c. Whether alterations were possible

d. Whether there were alternative sources of supply for the goods in question

Reasonable Expectations – refusal term concept
· The reasonable expectations doctrine may apply to the construction of ambiguous insurance contracts or to contracts containing exclusions which are masked by technical or obscure language or which are hidden in policy provisions

i. A policy term is ambiguous under the doctrine if it is reasonably susceptible to more than one meaning

ii. When defining a term in the contract, the terms understandable to a person of ordinary intelligence is used

· Under the reasonable expectations doctrine, the objectively reasonable expectations of applicants, insured’s, and intended beneficiaries concerning the terms of insurance contracts are honored even though painstaking study of the policy provisions might have negated those expectations

· Adhesion Contract

i. A standardized contract prepared entirely by one party to the transactions for the acceptance of the other

ii. Because of the disparity in bargaining power between the draftsman and the second party, must be accepted or rejected on a “take-it-or-leave-it” basis without opportunity for bargaining

iii. The Reasonable Expectations Doctrine has evolved as an interpretive tool to aid courts in discerning the intention of the parties bound by an adhesion contract

iv. If the insurer or its agent created a reasonable expectation of coverage in the insured which is not supported by policy language, the expectation will prevail over the policy language

v. The standard under the doctrine is “a reasonable expectation.”

· Restatement 211(3) – where the other party has reason to believe that the party manifesting such assent would not do so if he knew that the writing contained a particular term, the term is not part of the agreement

DISCLOSURE
· Disclosures must clear and conspicuous

i. Whether a disclaimer is conspicuous is not simply a matter of measuring the type size or looking at the placement of the disclaimer within the contract. 
ii. A reviewing court must ascertain that a reasonable person in the buyer's position would not have been surprised to find the warranty disclaimer in the contract.  
iii. One factor to consider is the sophistication of the parties.  
iv. Also relevant as to whether a reasonable person would have noticed a warranty disclaimer are the circumstances of the negotiation and signing.

v. A term or clause is conspicuous when it is so written that a reasonable person against whom it is to operate ought to have noticed it

vi. Language in the body of a form is conspicuous if it is in larger or other contrasting type or color

CONDITIONS
· An event, not certain to occur, which must occur, unless its non-occurrence is excused, before performance under a contract becomes due

· Denotes an event which qualifies a duty under an already subsistent contract

· Interpretation of Doubtful Words as Promise or Condition:

i. Where it is doubtful whether words create a promise or an express condition, they are interpreted as creating a promise; but the same words may sometimes mean that one party promises a performance and that the other party’s promise is conditional on that performance
· The Parties’ intention when drafting a contract governs the interpretation of that contract.

i. A contract can be interpreted as either a condition precedent or a promise to perform depending on the parties’ intent

ii. There is a rule that a condition precedent in a contract is not favored and will not be given effect unless established by clear and unequivocal language.

iii. If there is any doubt as to the parties’ intention, we interpret a clause in a contract as a promise rather than a condition

iv. This rule of contract interpretation expresses the recognized policy of avoiding the harsh results of forfeiture against a party who has no control over the occurrence of the condition

· Promise vs. Condition
i. Promise:

· Always made by one party

· Creates a duty on the promisor

· Performance of promise discharges duty

· Failure to perform promise is a breach of contract

ii. Condition:
· Parties must agree

· Postpones a duty in promisor

· Occurrence of condition activates duty

· Non-occurrence of condition leaves duty dormant and duty is discharged

· CONDITION PRECEDENT

i. Existing contractual duty cannot be activated until a condition has occurred

ii. The result is that there is no contract

· Remedies:

a. Promissory estoppel

b. Detrimental Reliance

c. Unjust Enrichment

· CONDITION SUBSEQUENT
i. Restatement § 230 – Event that Terminates Duty (Condition Subsequent)

· (1) If under the terms of the contract the occurrence of an event is to terminate an obligor’s duty to immediate performance or one to pay damages for breach, that duty is discharged if the event occurs

· (2)  The obligor’s duty is not discharged if the occurrence of the event is

a. the result of a breach by the obligor of his duty good faith and fair dealing, or

b. could not have been prevented because of impracticability and continuance of the duty does not subject the obligor to a materially increased burden

· (3)The obligor’s duty is not discharged if, before the event occurs, the obligor promises to perform the duty even if the event occurs and does not revoke his promise before the obligee materially changes his position in reliance on it.
ii. The result is that there is a contract, but the obligation is conditional

· Remedies:  Default rules used

· Express, Implied, and Constructive Conditions

i. Conditions are created two ways:

· The Parties have manifested an intention (by words or conduct) that the duty to render a promised performance shall be subject to the occurrence of some fact or event other than a mere lapse of time; 

· A court, in the interests of equity and justice, determines that a contractual duty should be subject to a condition even though the parties have manifested no such intention
ii. Three types of Conditions
· Express conditions – created by words in the contract

· Implied in fact – created by conduct

· Implied in law – constructive conditions – created by the court

a. Parties often fail to manifest intention as to (1) order of performance; (2) effect of partial failure to perform or failure to perform in order; and (3) effect of unwillingness of one party to perform

· CONDITIONS CREATE ORDER OF PROMISED PERFORMANCE

i. In determining the order of performance of exchanged promises, look first to the contract itself to see if there is a preferred order of performances

· If none, apply the common law of constructive contractual conditions

a. In a case like this, the law implies a covenant and condition that the related obligations be performed concurrently
b. Neither party can claim a breach by the other until the party claiming breach has tendered performance of its concurrent obligation

c. This solves the “Deadlock” problem

ii. If the contract had specified that one party must perform before the duty of the other is activated, the first performance would be a constructive condition precedent.

· Absent such a manifestation of the parties’ intention, a typical contract for the sale of goods or land involves concurrent conditions.

MATERIAL BREACH – REPUDIATION – CURE
· Materiality of Breach 

i. What are the criteria for determining whether a breach of contract is material?
· The extent to which the injured party will be deprived of the benefit which he reasonably expected

· The extent to which the injured party can be adequately compensated for the party of the benefit of which he will be deprived

· The extent to which the party failing to perform will suffer forfeiture

· The likelihood that the party failing to perform will cure his failure

· The extent to which the party failing to perform or to offer to perform comports with standards of good faith and fair dealing

ii. A material breach is a non-performance of a duty that is so material and important as to justify the injured party in regarding the whole transaction as at an end

iii. If the failure to perform or delay in performing is so material that it will or may result in the other party not getting substantially what he bargained for, the latter is excused from his promised duty.  If the failure or delay is not of that character, the other party continues under a duty and he must recoup his loss because of the breach, through one of the procedural devices for that purpose

· REPUDIATION
i. one of the weapons available to an injured party in event the other contractor has committed a material breach
ii. The injured party’s determination that there has been a material breach, justifying his own repudiation, is fraught with peril, for should such determination, as viewed by a later court in the calm of its contemplation, be unwarranted, the repudiator himself will have been guilty of material breach and himself have become the aggressor, not an innocent victim
iii. A repudiation must be clear and articulate

iv. UCC states that language that under a fair reading “amounts to a statement of intention not to perform except on conditions which go beyond the contract” constitutes a repudiation

v. Even if a party repudiates, he can correct it by timely retraction 
vi. If a repudiation argument is made, the full contractual obligation may come due.  The contract is cancelled and all the other parties’ obligations may be sued for
· A notice of repudiation tells the other party you consider their inaction a material breach

· A Material Breach allows one to end contract and sue for all damages.

· A cure, if timely made, will fix the inaction

· If the cure is accepted, then the right to cancel the contract is waived
· In reaction to a repudiation, a responsive repudiation must be made to end the contract

· It is important to send a notice that you consider the other party to have repudiated

· The rights of parties vary depending on whether the rejection occurs before or after the acceptance of the goods

i. BEFORE acceptance:

· The buyer may reject the goods for any non-conformity

· The seller has a limited time RIGHT TO CURE

· There can be a CANCELLATION of the contract

ii. AFTER TIME FOR PERFORMANCE

· The buyer may reject the performance, or lack thereof, for any non-conformity

· The seller has a limited time RIGHT TO CURE

iii. AFTER ACCEPTANCE

· The buyer may only revoke the acceptance if the nonconformity substantially impairs the value of the goods to him
iv. The UCC preserves the “Perfect Tender Rule” to the extent of permitting a buyer to reject goods for any non-conformity.  Nonetheless, that rejection does not automatically terminate the contract.  A seller may still effect a cure and preclude unfair rejection and cancellation by the buyer.
· ANTICIPATORY BREACH:

i. A party’s insistence on terms which are not contained in the contract accompanied by a “clear manifestation of intention not to perform” unless the additional term is met.

· Can be willful or by mistake

ii. A party acts at his peril if, “insisting on what he believes to be his rights, he refuses to perform his duty”

iii. A demand for a performance of a term not contained in the parties’ contract, accompanied by an unequivocal statement that the demanding party will not perform unless the additional term is met, constitutes an anticipatory breach of the contract excusing performance by the other party

WAIVER
· Express Waiver

i. Impending breach or actual breach ( non-breaching party states that he will not enforce the terms of the contract

· Implied Waiver

i. Implied from words or actions inconsistent with the assertion of those rights

· Estoppel

i. The non-breaching party has given up some rights by allowing the breaching party to rely on his words or conduct

ii. Detrimental reliance

iii. Implied waiver does not require reliance in all circumstances

iv. Express waiver requires a promise – a modified contract is formed

v. Under estoppel, the contract is not modified

· Nonwaiver clauses

i. To preserve conditions previously waived, many contracts contain nonwaiver clauses designed to automatically reinstate conditions to future performances even though there have been one or more waivers of such conditions in the earlier performance of the contract – a nonwaiver clause, however, does not preclude the excuse of conditions by manifestations of intention to forego the benefit of one or more conditions

ii. A party may be estopped to assert a nonwaiver clause

iii. If the intention to forego the benefit of the condition is pervasive over a long period, even a nonwaiver clause may be waived
IMPOSSIBILITY, IMPRACTICABILITY AND FRUSTRATION OF PURPOSE (ASSIGNMENT OF RISK)
· The principle is that in contracts in which the performance depends on the continued existence of a given person or thing, a condition is implied that the impossibility of performance arising from the perishing of the person or thing shall excuse the performance 

i. In this type of case, an excuse is implied in law, where the nature of the contract suggests that the parties contracted on the basis of the continued existence of the building

· Test for doctrine of impossibility of performance requires all three elements to be proven:

i. A contingency, or something unexpected, must have occurred

ii. The risk of the unexpected occurrence must not have been allocated either by agreement or by custom

iii. The occurrence of the contingency must have rendered performance commercially impracticable.

· Foreseeability or even recognition of a risk does not necessarily prove its allocation

· Increased costs and difficulty in performance do not necessarily indicate Impracticability

· UCC Rule of Impracticability

i. U.C.C. Sect. 2-615 - Excuse by Failure of Presupposed Conditions

· Except so far as a seller may have assumed a greater obligation and subject to the preceding section on substituted performance: 

a. (a) delay in delivery or nondelivery in whole or in part by a seller who complies with Paragraphs (b) and (c) is not a breach of his duty under a contract for sale if performance as agreed has been made impracticable by the occurrence of a contingency, the nonoccurrence of which was a basic assumption on which the contract was made, or by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid; 

b. (b) where the causes mentioned in Paragraph (a) affect only a part of the seller's capacity to perform, he must allocate production and deliveries among his customers but may at his option include regular customers not then under contract as well as his own requirements for further manufacture. He may so allocate in any manner which is fair and reasonable; 

c. (c) the seller must notify the buyer seasonably that there will be delay or nondelivery and, when allocation is required under Paragraph (b), of the estimated quota thus made available for the buyer.
· FORCE MAJEURE CLAUSES
i. A force majeure clause is not intended to buffer a party against the normal risks of a contract

ii. A force majeure clause interpreted to excuse the buyer from the consequence of the risk he expressly assumed would nullify a central term of the agreement

iii. Contracts (particularly long-term) often contain excusable delay or force majeure clauses to excuse a party for various events beyond his control

iv. Example – acts of god; war; strikes; shortage of raw materials

· FRUSTRATION

i. The buyer may be protected from his inability to pay through FRUSTRATION

· If something has happened to make the performance for which he would pay be worthless to him, an excuse for not paying, analogous to impracticability or impossibility, may be proper
· Where the contract explicitly assigns a particular risk to one party, the doctrines of impossibility and the like have no place

· ASSIGNMENT OF RISK
i. If the risk was foreseeable, the promisor assumed the risk of damages; it was the promisor’s obligation to prevent that risk from occurring

ii. The promisor assumes the risk by taking on an affirmative promise
iii. Proof that the risk of a contingency's occurrence has been allocated may be expressed in or implied from the agreement; such proof may also be found in the surrounding circumstances, including custom and usages of trade

iv. Forseeability or even recognition of a risk does not necessarily prove its allocation

v. Parties to a contract are not always able to provide for all the possibilities of which they are aware, sometimes because they cannot agree, often simply because they are too busy – that some abnormal risk was contemplated is probative but does not necessarily establish an allocation of the risk of the contingency which actually occurs

· Damages to Goods

i. Risk of Casualty to Identified Goods

· Destination v. Shipment Contracts

a. A destination contract is covered by § 2-503(3); it arises where the seller is required to deliver at a particular destination

b. In contrast, a shipment contract arises where the seller is required to send the goods to the buyer and the contract does not require him to deliver them at a particular destination (§ 2-504)

c. Under a shipment contract, the seller must put the goods in the possession of such a carrier and make such a contract for their transportation as may be reasonable having regard to the nature of the goods and other circumstances of the case (§ 2-504)

d. The UCC favors shipment contracts; if there are no express terms indicating a destination contract, a shipment contract will be implied

e. Where the terms of an agreement are ambiguous, there is a strong presumption under the UCC favoring shipment contracts; unless the parties expressly specify that the contract requires the seller to deliver to a particular destination, the contract is generally construed as one for shipment

f. To overcome the presumption favoring shipment contracts, the parties must have explicitly agreed to impose on the seller the obligation to effect delivery at a particular destination

g. Risk of loss

i. Risk of loss does not shift until shipment is completed under a destination contract

ii. Risk of loss shifts upon delivery to a carrier under a shipment contract

iii. § 2-509(1)(a) provides that where the contract does not require the seller to deliver the goods at a particular destination, the risk of loss passes to the buyer when the goods are duly delivered to the carrier

· § 2-613 – Where the contract requires for its performance goods identified when the contract is made, and the goods suffer casualty without fault of either party before the risk of loss passes to the buyer then:

a. If the loss is total then the contract is avoided; and

b. If the loss is partial or the goods have so deteriorated as no longer to conform to the contract the buyer may nevertheless demand inspection and at his option to treat the contract as avoided or accept the goods without due allowance from the contract price for the deterioration or the deficiency in quantity but without further right against the seller

WARRANTIES
a. § 2-313. Express Warranties by Affirmation, Promise, Description, Sample.

ii. An affirmation, statement, or promise of fact by the seller that was the basis of the bargain
iii. If you give a written express warranty (FEDERAL LAW) then you can’t disclaim the implied warranties

iv. The UCC recognizes that some statements of sellers are merely “puffing” and do not create express warranties
· How to draw the line between Puffing and creating an express warranty

a. The specificity of the statements made

b. Written versus oral statements, the latter being more likely to be considered puffing

v. § 2-313(2) – an affirmation merely of the value of goods or a statement purporting merely the seller’s opinion or commendation of the goods does not create a warranty

vi. Although the UCC does distinguish between merchants and the occasional seller and applies certain rules only to a merchant, § 2-313 is not such a rule – it applies to a seller defined as a person who sells goods
· § 2-314. Implied Warranty: Merchantability; Usage of Trade.
i. The implied warranty of merchantability applies to merchants only

ii. Pass without objection in the trade under the contract description

iii. Fit for the ordinary purposes for which such goods are used

iv. Valid unless specifically Disclaimed

v. The consumer has the choice to look for products without disclaimers

· § 2-315. Implied Warranty: Fitness for Particular Purpose.

i. Where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller to his detriment

· § 2-316. Exclusion or Modification of Warranties.
· DISCLAIMER

i. § 2-316 – where a contract includes both specific warranty language and a general disclaimer of warranty liability, the former prevails over the latter where the two cannot be reasonably reconciled

ii. A specific disclaimer is valid even when there is a specific warranty because it puts the buyer on notice and it is specific enough that it is a basis of the bargain

iii. NON-DISCLAIMABLE WARRANTIES:

· Implied Warranty of Habitability of a home

· Parol evidence and integration clauses

i. An integration clause does not affect an implied warranty of fitness for a particular purpose because an integration clause essentially says that everything the parties agreed to is in the four corners of the document.  An implied warranty of fitness for a particular purpose is not something that is explicitly agreed to or discussed by the parties.  In fact, an implied warranty of fitness for a particular purpose can be given without the parties’ knowledge

ii. An integration clause would keep out an express warranty, but it cannot keep out evidence of an implied warranty because an implied warranty is not agreed to and will not appear in the contract

· NON-UCC Implied Warranties
i. Goods v. Services

· When service predominates and transfer of personal property is but an incidental feature of the transaction, the exacting warranty standards for imposing liability without proof of fault will not be imported from the law of sales

· The court will find a services contract when the terminology of the contract and the fact that the plaintiff was contracting for the knowledge, skills, and ability of the defendant

· In a services contract, standards are set contractually, and are not implied

ii. Services

· Show that the practitioner used reasonable care

· Do not impose liability without fault

· No warranties of merchantability or fitness – warranty of reasonable care only

· Performance v. Skills

a. Performance

i. Examine whether a reasonable contractor perform this way

b. Skills

i. Those who hold themselves out to the world as possessing skill and qualifications in their respective trades or professions impliedly represent they possess the skill and will exhibit the diligence ordinarily possessed by well informed members of the trade or profession

ii. Examine whether the practitioner possesses the skills possessed by well informed members of the trade or profession

· In article 2 contracts the resultant outcome of the quality of the goods is looked at as a basis for suit

· In service contracts, the method (deficiency thereof) of performance is used as a baseline for the suit

· In service contracts:

a. Reasonable expectations, not perfect results in the face of any and all contingencies, will be ensured under a traditional negligence standard of conduct. 
b. In other words, unless the parties have contractually bound themselves to a higher standard of performance, reasonable care and competence owed generally by practitioners in the particular trade or profession defines the limits of an injured party's justifiable demands.
iii. The implied warranty of habitability cannot be waived except under limited circumstances
iv. When the parties' agreement sufficiently describes the manner, performance or quality of construction, the express agreement may supersede the implied warranty of good workmanship.
REMEDIES
· Three types of interests to protect:

i. Restitution Interest – 

· the plaintiff has in reliance on the promise of the defendant conferred some value on the defendant; restitution interest prevents gain by the defaulting promisor at the expense of the promisee ( prevents unjust enrichment

ii. Reliance Interest – 

· the plaintiff has in reliance on the promise of the defendant changed his position; reliance interest puts the plaintiff in as good as a position as he was in before the promise was made

iii. Expectation Interest – 

· without insisting on reliance by the promisee or enrichment of the promisor, we may seek to give the promisee the value of the expectancy which the promise created; expectation interest puts the plaintiff in as good a position as he would have occupied had the defendant performed his promise

· A modern statement of the Hadley v. Baxendale concept
i. Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made

ii. Loss may be foreseeable as a probable result of a breach because it flows from the breach

· In the ordinary course of events, or

· As a result of special circumstances, beyond the ordinary course of events, that the party in breach has reason to know

iii. A court may limit damages for foreseeable loss by excluding the recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation.

· The level of knowledge required (dependant on what the parties know about each other):

i. The ordinary consequences of the breach

ii. Special Awareness

· UCC – under the UCC, it does not matter whether the damages were general or special; all that matters is foreseeability

i. § 2-715 – Consequential damages from the seller’s breach include (a) any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and (b) injury to person or property proximately resulting from any breach of warranty
· Remedies under the UCC
· Buyer’s Remedies – UCC §2-711

i. Rejection

1. §2-601, § 2-513, § 2-602

2. Must be done in a reasonable time for non-conformance

3. Must be rejected before acceptance

ii. Revocation of Acceptance

1. §2-608

2. Where the defect is not discoverable within a reasonable amount of time, or there is a substantial impairment of the value of the goods to the buyer

3. Where revocation of the acceptance is effective, the UCC treats the shipment as if it had been rejected

4. The buyer may proceed to “cover”

5. The buyer, instead of “covering” may opt to sue on breach, and get the “hypothetical cover”

a. the difference between the contract price and the market price at the time of delivery (§2-713)

iii. Accepted Goods

1. §2-714(2)

a. The buyer may accept the nonconforming goods and sue for the difference between the value of the goods that should have been delivered and those that actually were delivered

iv. Seller’s Remedies - §2-703 (Before use, there must be a breach by the buyer)

1. Wrongful Rejection

2. Revocation

3. Failure to Pay

4. Repudiation

a. §2-706

b. “Resale” is the counterpart to “Cover”

c. Requires notice to breaching buyer of resale

d. “Hypothetical Resale”

i. Recover for difference in price in contract and market at the time/place for tender
ARTICLE 2 MANNER OF DEALING WITH DAMAGES

· The big difference is that Article 2 works on this assumption:

· The purpose of the contract is to transfer title of the item

· Second difference

· Distinguish Behavioral remedies and damage remedies

· §2-601 - Buyer's Rights on Improper Delivery.

· Subject to the provisions of this Article on breach in installment contracts (Section 2-612) and unless otherwise agreed under the sections on contractual limitations of remedy (Sections 2-718 and 2-719), if the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may 
· (a) reject the whole; or 

· (b) accept the whole; or 

· (c) accept any commercial unit or units and reject the rest.

U.C.C. Sect. 2-711 Buyer's Remedies in General; Buyer's Security Interest in Rejected Goods

(1) Where the seller fails to make delivery or repudiates or the buyer rightfully rejects or justifiably revokes acceptance, then with respect to any goods involved and with respect to the whole if the breach goes to the whole contract (Section 2-612), the buyer may cancel and whether or not he has done so may in addition to recovering so much of the price as has been paid: 

(a) "cover" and have damages under the next section as to all the goods affected whether or not they have been identified to the contract; or 

(b) recover damages for nondelivery as provided in this Article (Section 2-713). 

(2) Where the seller fails to deliver or repudiates, the buyer may also: 

(a) if the goods have been identified recover them as provided in this Article (Section 2-502); or 

(b) in a proper case obtain specific performance or replevy the goods as provided in this Article (Section 2-716). 

(3) On rightful rejection or justifiable revocation of acceptance, a buyer has a security interest in goods in his possession or control for any payments made on their price and any expenses reasonably incurred in their inspection, receipt, transportation, care and custody and may hold such goods and resell them in like manner as an aggrieved seller (Section 2-706). 

U.C.C. Sect. 2-712 "Cover"; Buyer's Procurement of Substitute Goods

(1) After a breach within the preceding section the buyer may "cover" by making in good faith and without unreasonable delay any reasonable purchase of or contract to purchase goods in substitution for those due from the seller. 

(2) The buyer may recover from the seller as damages the difference between the cost of cover and the contract price together with any incidental or consequential damages as hereinafter defined (Section 2-715), but less expenses saved in consequence of the seller's breach. 

(3) Failure of the buyer to effect cover within this section does not bar him from any other remedy. 

U.C.C. Sect. 2-713 Buyer's Damages for Non-Delivery or Repudiation

(1) Subject to the provisions of this Article with respect to proof of market price (Section 2-723), the measure of damages for nondelivery or repudiation by the seller is the difference between the market price at the time when the buyer learned of the breach and the contract price together with any incidental and consequential damages provided in this Article (Section 2-715), but less expenses saved in consequence of the seller's breach. 

(2) Market price is to be determined as of the place for tender or, in cases of rejection after arrival or revocation of acceptance, as of the place of arrival. 

U.C.C. Sect. 2-714 Buyer's Damages for Breach in Regard to Accepted Goods

(1) Where the buyer has accepted goods and given notification (subsection (3) of Section 2-607), he may recover as damages for any nonconformity of tender the loss resulting in the ordinary course of events from the seller's breach as determined in any manner which is reasonable. 

(2) The measure of damages for breach of warranty is the difference at the time and place of acceptance between the value of the goods accepted and the value they would have had if they had been as warranted, unless special circumstances show proximate damages of a different amount. 

(3) In a proper case any incidental and consequential damages under the next section may also be recovered. 

U.C.C. Sect. 2-715 Buyer's Incidental and Consequential Damages

(1) Incidental damages resulting from the seller's breach include expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach. 

(2) Consequential damages resulting from the seller's breach include: 

(a) any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and 

(b) injury to person or property proximately resulting from any breach of warranty. 
1. New Business Rule:  

a. Foreseeability:  breaching party is liable for damages, including lost profits, which may RSBLy been within the contemplation of the parties at the time the K was made as a probable result of breach.

b. Lost profits must be established with RSBL certainty. 

i. “yardstick” method:  compares profits of similar businesses

ii. Comparison with profit history of π’s successor

iii. Comparison of similar businesses owned by the π
iv. Use of economic and financial data and expert testimony

2. Employment and Mitigation of Damages:  

a. General Rule:  An employer is entitled to a reduction in the amount of the recoverable wage loss of a wrongfully discharged employee if the evidence establishes that the employee made no RSBL effort to seek or accept similar employment.

i. Need not accept employment of a different or inferior kind, or in a different locality.

ii. Burden of proof on the party who claims mitigation of damages as a defense.

iii. No legal duty to mitigate, but limits damages that may be recovered.

b. Article 2 and 2A distinguishes between buyers and sellers (common law does not)

3. Liquidated Damages Clauses:  stipulation in the K stating that the promisor shall pay specified amount of damages if he breaches

a. damage resulting from breach was uncertain in amount or difficult to prove (if the damages are readily ascertainable ( no need for LDC),

b. intent of the parties to liquidate damages in advance, and

c. amount RSBL, not greatly disproportionate to the presumable loss.

d. Possible Purposes:

i. In terrorem, penalty to induce performance.

ii. Convenient method of determining amount paid in case of breach, possible honest forecast.

iii. Limits the amount of loss to less than probable actual loss suffered if breach occurs.

4. Lost Volume Seller:  can recover lost profits b/c depriving him of the sale to a new buyer.  Seller must establish

a. It possessed the capacity to make an additional sale

b. Additional sale would have been profitable

c. Probably would have made an additional sale absent the buyer’s breach.
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