CONTRACTS OUTLINE
I. The Autonomy and Security Principles
INTRODUCTION
-Promise:  a commitment or an undertaking that some event will or will not occur in the future; made by using express words or implied by conduct or some form of words and conduct R §§2,4
•Hawkins v. McGee:  Purpose of awarding damages for breach of contract is to put the plaintiff in as good a position as he would have been in had the defendant kept his contract.
Restatements §§1-5
-Statements of Mutual Assent, see Restatements §17-20

•Lucy v. Zehmer holds that if a person’s words and acts, judged by a reasonable standard, manifest a certain intent, it is immaterial what may be the real but unexpressed state of that person’s mind.

-For more on 
FORMATION – OR NOT – OF AN AGREEMENT

•Embry v. Hargadine, McKittrick Dry Goods Co. holds that the secret feelings, intentions, or beliefs of a party will not affect the formation of a contract if their words and acts indicate that they intend to enter into a binding agreement.
-if the other party reasonably relies on the promise, an undisclosed intention will not affect the formation of a binding contract.  

•Oswald v. Allen (“The Meeting of the Minds” case) holds that a contract does not exist when the terms used to express an agreement are ambivalent, the parties understand the terms in different ways, and neither party should have reasonably been aware of the other party’s understanding.

-subjective beliefs DO matter at least where the parties have different understandings of the basic material elements of the deal, in this case, what is being sold

OFFER & ACCEPTANCE
b. Offers

R §24:  Offer Defined
•Mesaros v. US holds that where one party solicits and receives an order or other expression of agreement from another, clearly specifying that there is to be no contract until ratification or assent by some officer or representative of the solicitor, the solicitation itself is not an offer, it is a request for an offer

-most of the time, ads do not solicit an offer and sending in an order is not acceptance

*Exception to Mesaros:
•Lefkowitz v. Great Minneapolis Surplus Store holds that a newspaper ad (for the sale of an article) which is clear, definite and explicit, and leaves nothing to negotiation is an offer, acceptance of which will create a binding contract.
-a binding obligation may originate from an ad if the facts show that some performance was promised (in the ad) in positive terms in return for something requested 
c. Powers of Acceptance
R §35:  Offeree’s Power of Accceptance
R §36:  Methods of Termination of the Acceptance

R §41:  Time Lapse for Acceptance
•Akers v. J.B. Sedberry, Inc. holds that an offer made by one to another in a face-to-face conversation is deemed to continue only to the close of the conversation and cannot be accepted thereafter.
-Plaintiffs offered resignation and Defendants said nothing at the time, but accepted it the next day; such offers must be accepted within the close of conversation or if no time is fixed, within a “reasonable amount of time”

Counter-Offers
R §38:  Rejection

R §39:  Counter-offers

R §59:  Purported Acceptance that adds Qualifications
•Ardente v. Horan holds that an acceptance which is equivocal or upon condition or with a limitation is a counteroffer and requires acceptance by the original offeror before a contractual relationship can exist.

-Ps accepted sale of house then proposed that additional items remain on the property – forming a counteroffer that Ds rejected

-“Nevertheless, an acceptance may be valid despite conditional language if the acceptance is clearly independent of the condition” BUT that does not occur in this case
R §42-43:  Revocation 
•Petterson v. Pattberg rules that an offer into a unilateral contract may be withdrawn at any time prior to performance of the act requested to be done.
OPTION CONTRACTS
R §25:  Option Contracts

R §37:  Termination of Option Contracts

R §45:  Option Contract Created by Part-Performance
•Marchiondo v. Scheck rules that where an offer invites an offeree to accept by rendering a performance, an option contract so created is conditional on the offeree’s completion of performance in accordance with the terms of the offer.

- in case of unilateral offer, the beginning of performance renders the offer irrevocable; if offerree finishes performance, then contract is bound, but if he doesn’t then contract was not accepted and there is no issue.

d. Acceptance
R §§50-69:  Acceptances
•Davis v. Jacoby rules that in case of doubt, it is presumed that an offer invites the formation of a bilateral rather than a unilateral contract.

-Unilateral contract = no promisor receives a promise as consideration for his promise

-Bilateral contract = mutual promises between two parties to the contract; each party being both a promisor and a promise
-Restatements have jettisoned the terms bilateral and unilateral contracts because they find them confusing and misleading

R §19:  Conduct as Manifestation of Assent

R §69:  Acceptance by Silence or Exercise of Dominion
•Houston Dairy, Inc. v. John Hancock Mutual Life Insurance Co. rules that a purported “acceptance” by an offeree after the time for acceptance designated by the offeror has expired constitutes a counteroffer, which must be separately accepted in a communication by the original offeror to the original offeree.

-Silence = no way of knowing whether the offer had been accepted or rejected,

•Cole-McIntyre-Norfleet Co. v. Holloway rules that delay in notification amounts to acceptance of an offer when the subject goods of the contract will become unmarketable by delay.

•Seaview Ass’n of Fire Island v. Williams rules that where there is knowledge that a private community homeowners’association provides facilities and services for the benefit of the community residents, the purchase of property there may manifest acceptance of conditions of ownership, including payment for the facilities and services offered.  

-there was an implied contract between the Defendants and the Ps that includes paying a proportionate full cost of maintaining the facilities and services where acceptance of the implied contract is buying the property on the island
-this case highlights the idea of fair play as an alternative to consent in contract cases

e. Formation of a Contract Under the UCC
-UCC §2-204, 2-206 are key and cover sale of goods

-UCC §2-105:  Definition of Goods
2-314
•ProCD, Inc. v. Zeidenberg rules that a buyer accepts goods when, after an opportunity to inspect, he fails to make an effective rejection.

-UCC does not countenance the sequence of money now, terms later

•Empire Machinery Co. v. Litton Business Telephone Systems rules that where a buyer-offeror makes an offer to purchase by means of a form supplied by the seller-offeree, the buyer-offeror has the power to waive any specified manner of acceptance in such a form, and thus the offer can be deemed accepted and ripened into a contract if the seller-offeree takes actions that are directed toward the contractual obligation.

-cites Comment 1 to UCC §2-206 that an acceptance of a contract could only be made in the manner and medium of the offer

- UCC § 2-207. Additional Terms in Acceptance or Confirmation
•Ionics, Inc. v. Elmwood Sensors, Inc. rules that where the terms in two forms are contradictory, each party is assumed to object to the other party’s conflicting clause.

-This is really a technical interpretation of the UCC

-UCC §2-207 (3) decides this case, not (1)

f. Incomplete Agreements

•Sun Printing & Publishing Ass’n v. Remington Paper & Power Co., Inc. rules that a contract will be deemed invalid due to incompleteness if the agreement does not establish the length of time that the terms of the agreement, such as the price, shall apply.

- In 1923, no UCC yet, so no standard to decide this case; With UCC this case would come out differently (UCC 2-305 (1b)):  parties can conclude a contract even if price is not settled

•Shann v. Dunk rules that a binding contract exists where all essential terms have been agreed upon in the preliminary contract, no disputed issues are perceived to remain, and a further contract is envisioned primarily to satisfy formalities.

-A case to which the UCC does not apply b/c it’s not a sale of goods, it’s a sale of stock in a corporation

•A/S Apothekernes Laboratorium For Specialpraeparater v. I.M.C. Chemical Group, Inc. rules that (1) the parties’ intentions determine whether an enforceable contract comes into being during the course of negotiations, or whether some type of formalization of the agreement is required before it becomes binding.  (2) The obligation to negotiate in good faith prevents a party from renouncing the deal, abandoning the negotiations, or insisting on conditions that do not conform to the preliminary agreement.
•Itek Corp. v. Chicago Aerial Industries, Inc. rules that an enforceable contract may be formed in preliminary negotiations if that is the intention of the parties.

-this case was really about negotiating in good faith – whether Defendant fulfilled its duty to negotiate in good faith

3. The Requirement of a Writing
Covers statute of frauds in various state jurisdictions
THE STATUTE OF FRAUDS
R §110-1:  Lists Contracts Covered by Statute of Frauds
•Chomicky v. Buttolph rules that contracts for sale of land, and any proposed changes and modifications to such contracts, must be in writing to be enforceable.
•Nebraska Builders Prods. Co. v. Industrial Erectors, Inc. rules that writings that evidence a contract for the sale of goods, that are signed by the party against whom enforcement is sought, and that specify a quantity are sufficient under the UCC to avoid the Statute of Frauds.

-See UCC § 2-201. Formal Requirements; Statute of Frauds.

R §139:  Enforcement by Virtue of Action in Reliance 
•Warder & Lee Elevator, Inc. v. Britten rules that promissory estoppel defeats the defense of the Statute of Frauds where there is proof of a clear and definite oral agreement, there is detrimental reliance on the agreement, and the equities support enforcement of the agreement; (also deals with reliance)
-UCC §2-201-1 says it is not enforceable if not in writing, but it is enforceable b/c it was a promise nonetheless (THUS, there was reliance

-Court rests its decision on R §139:  Enforcement by Virtue of Action in Reliance
II. The Justification Principle
CONSIDERATION
Definition:  -‘Consideration’ means not so much that one party is profiting as that the other abandons some legal right in the present, or limits his legal freedom of action in the future, as an inducement for the promise of the first (from Hamer)
1. The Bargained-For Exchange
• Congregation Kadimah Toras-Moshe:  an oral promise to donate money is unenforceable.

R §17:  Requirement of a Bargain

R §§ 71,72:  Considerations

R §75:  Exchange of a Promise

R §79:  Adequacy of Consideration; Mutuality of Obligation  
• Schnell v. Nell
Issue:  Will the consideration of one cent, which is intended to be merely nominal, support a contract?  

Rule:  A contract will be vitiated for lack of consideration where the consideration given by one party is only nominal and intended to be so.
• Hamer v. Sidway
Facts:  Uncle told nephew to refrain from drinking, smoking, etc. until 21 and he will receive $5k, but then doesn’t pay.
Issue:  Is forbearance, or an intentional negative act, on the part of a promise at the behest of the promisor sufficient consideration to support a contract?

Rule:  Forbearance is valuable consideration.
(Uncle got good feelings knowing that nephew is being a good boy

(Boy gave up freedom to use tobacco, drink, etc. for a period of years on the strength of the promise that he would receive $5k – thus it was to his detriment despite the fact that he was living a better life by not boozing and smoking

•Batsakis v. Demotsis:  mere inadequacy of consideration will not void a contract

-here the devalued currency had some value, so the contract cannot be voided

• Newman & Snell’s State Bank v. Hunter:  In order for a contract to be valid, valuable consideration must be exchanged between the two parties.

-When the P surrendered the something of no value to the D, it parted with nothing of value, and D received nothing of value, the P suffered no loss and the D received no benefit; the weight of authority is behind D, but it is clear that the transaction was without consideration

R § 74:  Settlement of Claims  

•Dyer v. National By-Products, Inc.
Facts:  Plaintiff claimed that he had a deal with Defendants that he would not sue for negligence if he had a job for life with the company
Issue:  Does settlement of an unfounded claim asserted in good faith constitute valuable consideration for a settlement agreement?
Rule:  Settlement of an unfounded claim asserted in good faith constitutes valuable consideration for settlement agreements.
-as a matter of policy, the law favors compromise and such policy would be defeated if a party could second-guess his settlement and litigate the validity of the compromise

-that the forbearing party assert the claim in good faith sufficiently protects the policy of law that favors settlement of controversies

UCC 2-306(1):  Output, Requirements and Exclusive Dealings
•Wickham & Burton Coal Co. v. Farmers’ Lumber Co.
Facts:  P and D entered into an oral agreement whereby P would supply all of D’s need for coal whenever he wanted coal, but there is no obligation on the part of the D to buy the coal and he was not constrained to solely buy from P

-Classic Example of an illusory promise:  “I’ll buy as much of X as I want”

Rule:  a contract to sell personal property is void for want of mutuality if the quantity to be delivered is conditioned entirely on the will, wish or want of the buyer

​-when one party offers to sell as much as the other wishes, there is a contract after the other declares what quantity he will take
•Wood v. Lucy, Lady Duff-Gordon
Facts:  D contracted P to have the exclusive right endorse and market designs by D, but D broke the contract by endorsing designs without P’s knowledge.
Issues: If a promise may be implied from the writing even though it is imperfectly expressed, is there a valid contract?
Rule:  While an express promise may be lacking, the whole writing may be instinct with an obligation – an implied promise – imperfectly expressed so as to form a valid contract.

Rationale:  **In determining the intention of the parties, the promise had a value and the P has duties:  to pay the D one-half of the profits and revenues resulting from the exclusive agency and to render accounts monthly was a promise to use reasonable efforts to bring profits and revenues into existence

-If UCC applied, Sec. 2-306:  in any contract where there is a sale of goods, there is an implied promise on the other side to use best efforts to fulfill their end of the bargain

(but this is not a sale of goods, so oh well, UCC DOES NOT apply
•PRE-EXISTING DUTY RULE

-pre-existing duty rule:  an agreement modifying a contract is not supported by consideration if one of the parties to the agreement does or promises to do something that he is legally obligated to do or refrains or promises to refrain from doing something he is not legally privileged to do

(primary duty of this rule is to prevent the “hold-up game”

-“hold-up game” – when the parties agree to a contract but one party demands more once the other party has no choice but to agree to more

(1. First Step:  very consistent rule; if someone has a pre-existing duty to do something, then it is not proper consideration
R §73:  Performance of Legal Duty
•Levine v. Blumenthal:  A promise to do what the promisor is already legally bound to do is invalid consideration and does not support a contract.
(2. Middle Step:  UCC § 2-209-1:  no P-ED rule at all when goods are covered by UCC

UCC §2-209:  Modification, Rescission and Waiver
•Gross Valentino Printing Co. v. Clarke
Facts:  P sued D for breach of contract after the parties had entered into an agreement for printing magazines at a certain price which was later increased.
Issue:  -Are the transactions at issue subject to the UCC §2-209?  If so, does modification of an existing contract within the UCC need consideration to be binding?  

Rule:  Proof of consideration is unnecessary because under UCC §2-209, a modification to an existing contract within the UCC needs no consideration to be binding 

-the transactions are subject to the UCC b/c the definition of goods under the UCC is sufficiently broad to include books, or in this case, printed magazines

(3. Final Step:  the movement from the pre-existing duty rule to a more flexible version 
R §89:  Modification of Executory Contract
•Angel v. Murray
Facts:  D wanted a raise after his job got more difficult despite having a contract to do the job.
Issue:  May a contract be voluntary modified by the parties without new consideration where unexpected situations or conditions have arisen?

Rule:  Where unanticipated circumstances or conditions have occurred, the parties to a contract may voluntarily increase the amount of compensation due even if no additional consideration is given.
Rationale:  -Second Restatement §89a:  “A promise modifying a duty under a contract not fully performed on either side is binding if the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made…”

-The Restatement does not compel a modification of an unprofitable or unfair contract; it only enforces a modification if the parties voluntarily agree and if:

1. The promise modifying the original contract was made before the contract was fully performed on either side

2. The underlying circumstances which prompted the modification were unanticipated by the parties

3. The modification was fair and equitable
2. Reliance on a Promise
RELIANCE AS GROUNDS FOR ENFORCEMENT
R §90:  Promise Reasonably Inducing Action or Forbearance
•Hoffman v. Red Owl Stores, Inc. (handout)
Facts:  Complaint alleged that Red Owl would build a store building in Chilton and Hoffman would operate it and put up an investment of $18k; BUT, Ds kept piling on new stipulations to the agreement and the price continued to be raised for the P

Issue:  1. Whether this court should recognize causes of action grounded on promissory estoppels as exemplified by §90 of Restatement, 1 Contracts?

2. Do the facts in this case make out a cause of action for promissory estoppel?

Rule:  The court finds that there was reliance and that the promise must be enforced in order to prevent injustice.

-Insofar as it’s necessary to prevent injustice, a promisor will be held to their promise if they reasonably expected that promise to induce reliance on the part of the promisee and they actually did so.

Rationale:  Is §90 a substitute for consideration or something else?  Was there consideration for Red Owl’s promise?  

-There was a bargained-for exchange, and if you have that, you have consideration

-if promise can be reasonably expected to induce behavior, then promise is enforceable

•Devecmon v. Shaw
Facts:  At his employer’s request, and in return for this promise of repayment, an employee expended his own funds making a nonbusiness trip to Europe, but Uncle died and his estate wouldn’t pay because the nephew had provided no consideration for the promise to repay from the uncle.

Rule:  Sufficient Consideration is present where the performing party, in reliance on the other party’s promise of repayment, has done something in a manner which he otherwise would not have been compelled to do.

-Consideration is sufficient b/c it involves some detriment to the promisor

Notes:  -Reliance damages:  expectation damages; you get back that which you expended in reliance

-Is reliance consideration?  Maybe, this case may be an example of it.

-Reliance when invoked is a substitute for consideration.  Does it make any difference, not really.

•Feinberg v. Pfeiffer Co.
Facts:  P retired after D company promised to pay her $200/month for life upon retirement, but the payments were yanked.

Issue:  Is a promise per se invalid if it is given without consideration by the promisor despite the fact that the promisee relied on the promise?
Rule:  The doctrine of promissory estoppel applies, as stated in §90 (1) of Restatements, and it is not necessary that such a promise be given for consideration to be enforceable.
Rationale:
•Restatement (2nd) Section 90 -- Promise Reasonably Inducing Action or Forebearance 

(1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice requires.

(2) A charitable subscription or a marriage settlement is binding under Subsection (1) without proof that the promise induced action or forbearance.

•Hayes v. Plantations Steel Company
Facts:  Plaintiff tried to enforce a promise made to him upon announcing his retirement that he would receive a pension.

Issue:  Is a promise made to an employee upon the announcement of his retirement enforceable?

Rule:  A promise made to an employee upon announcement of retirement is not enforceable.

Rationale:  -In Feinberg, the promise definitely shaped the employer’s decision to retire, here, it did not as Hayes had given his intention to retire 7 months earlier

-Hayes also asked if he would receive a pension check every year, meaning there was no absolute certainty that he would continue to receive the checks

(Restatement (2nd) §90 (1) does not apply

More on reliance; unjust enrichment as grounds for enforcement; a brief look at auctions and sealed-bid contract formation.

R §87:  Option Contract

UCC §2-205:  Firm Offers
(Also R §90 again)
•Drennan v. Star Paving Co.
Facts:  P sued D to recover damages when D could not perform the paving work at the price quoted in its subcontracting bid.

Issue:  -Does reasonable reliance on a promise bind the offeror if there is not consideration? In other words, did P’s reliance make the D’s offer irrevocable?

Rule:  Reasonable reliance binds the offeror even if there is no consideration and P’s reliance make D’s offer irrevocable
•Southern California Acoustics Co., Inc. v. C.V. Holder, Inc.
Facts:  P, a subcontractor, sued D, the general contractor, after D removed P’s bid b/c he claimed he listed it as a mistake by publishing it in a local newspaper

Issue:  Was there a valid contract between the plaintiff and Holder?  Did P have reasonable reliance because of D’s inclusion of his bid on the newspaper report?

Rule:  -No contract between the two parties b/c D never accepted P’s order

-Silence does not equal acceptance, unless a relationship could be construed as acceptance

Rationale:  Why don’t we just apply Drennan?  

-§90 applied to a promise in Star Paving, not so in this case

-publication in a newspaper is not an implied acceptance and thus not a promise

3. Unjust Enrichment
•Sparks v. Gustafson
Facts:  P sued D on a breach of contract claim for the sale of a building and an unjust enrichment claim on the maintenance of the building after P maintained it, but received no compensation.
Rule:  Unjust enrichment exists where the D has received a benefit from the P, which the P has not provided gratuitously, and it would be inequitable for the D to retain benefit without compensating the P for its value
Rationale:  Is this the case of a friend helping a friend and then opportunistically asking for payment later OR a case of a friend doing work and the owners not paying?

-one who changes the status quo should be the one to bring it up, but the Court puts the burden on the other side here

•Mills v. Wyman
Facts:  Grown son of defendant took ill upon return from overseas and plaintiff cared for him, but the son died.  Plaintiff acted as Good Samaritan and his actions were not undertaken by request of defendant.  Father of son then wrote to plaintiff promising to pay expenses, but reneged on this pledge.
Issue:  Is moral obligation deemed consideration or a substitute for consideration?  

Rule:  A moral obligation is not sufficient consideration for a promise in this case.
Rationale:  -a verbal promise, without consideration, cannot be enforced by action

-Services already rendered at the time the promise was made are NOT consideration b/c the promise is not made for the purpose of getting the service or to induce the other party to perform
R §86:  Promise for Benefit Received:  [adopts the rule of Webb and adopts the distinction between Webb and Mills] “A Promise made in recognition of a benefit previously received by the promisor from the promise is binding to the extent necessary to prevent injustice”
•Webb v. McGowin
Facts:  P saved now-dead D from serious harm or death by placing himself in danger and severely injuring his leg (at no solicitation from D) and D promised to compensate P for the rest of P’s life.  Executors of D’s will balked.
Issue:  Was the moral obligation to compensate as promised sufficient consideration?
Rule:  In this case, the moral obligation to compensate as promised served as sufficient consideration because the promisor received a material benefit, even though there was no duty or liability on the promisor

Rationale:  Where the promisee cares for, improves and preserves the property of the promisor, though done without his request, it is sufficient consideration for the promisor’s subsequent agreement to pay for the service, because of the material benefit received

Problem #4 (on p. 205):  One spouse put the other through grad school and the other agrees to put her through school after he’s done, then the other one dumps her.  Is there grounds for restitution?  Does one have breach of contract grounds?  Is this an enforceable contract?

**
Pyeatte:  Not a contract b/c terms are not sufficiently clear.  Not clear what limit on tuition, not clear how long in school, etc.  

Kyser:  That line of reasoning is slightly suspect.  Although they said there was no contract, but restitution should be available at least in cases where there was an actual agreement.  Remedy would turn out to be the lesser of what she bargained for or by the amount that the husband had been enriched by her efforts.  Pyeatte is a good place to start on a problem.
Some reasons courts will not enforce agreements
1. Mental Capacity

2. Public Policy Concerns 

3. Misrepresentation

4. Mistake 

5. Unconscionability

6. Standard Form Contracts that contain unreasonable terms

III.  The Justification Principle
1. The Domain of Freedom of Contract
R §15:  Mental Defect or Illness

(To a Lesser Extent)

R §12:  Capacity to Contract

R §7:  Voidable Contracts
• Ortelere v. Teachers’ Retirement Board
Facts:  P changed her teacher’s retirement option while she was mentally ill.
Issue:  Should the contract of a mentally ill person who is unable to act rationally be deemed voidable where the other party knows or has reason to know of the illness?
Rule:  •A contract is voidable if:  (1) one party is mentally ill, (2) the illness renders them incapable of acting in a reasonable manner in relation to the transaction, (3) the other party knows or has reason to know of the condition

Rationale:  The old method of determining competency in mentally ill has been updated by Restatement §15-1b and that should be adopted as the standard

Early Standard -Contracts of a mentally incompetent person who has not been adjudicated insane are voidable.  Even where the contract has been partly or fully performed it will still be avoided upon restoration of the status quo.
-Restatement §15-1b:  “(1) a person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect…. (b) he is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition”
R §178:  When a Term Is Unenforceable on Grounds of Public Policy

R §179:  Bases of Public Policy Against Enforcement
•In The Matter of Baby M
Facts:  Plaintiff sued the Defendants, the birth mother, to enforce a surrogacy contract and to obtain custody of Baby M.

Issue:  Are surrogate contracts enforceable?

Rule:  Surrogate contracts violate public policy and are unenforceable
Rationale:  This surrogacy contract is invalid because it is in direct conflict with existing statutes and in conflict with the public policies of the State as expressed in its statutory and decisional law

-How can one make a surrogacy contract?  If not offering to pay, is there valid consideration?  Ds said that it was altruistic and wanted to give families the gift of life.  But would that be consideration?  Sounds more like a promise to make a gift and suggests that’s exactly what she means to do.  Does her satisfaction count as consideration or just a warm fuzzy feeling of gift-giving?  She might be bargaining for the satisfaction of having a baby.

2. Mistakes
R §153:  When Mistake of One Party Makes a Contract Voidable

R §154:  When a Party Bears the Risk of a Mistake

*R §159:  Definition of Misrepresentation

R §161:  When a Non-Disclosure Is Equivalent to an Assertion

*R §162:  When a Misrepresentation Is Fraudulent or Material

R §163:  When a Misrepresentation Prevents Formation of a Contract

*R §164:  When a Misrepresentation Makes a Contract Voidable
•Stambovsky v. Ackley
Facts:  P sought to rescind a contract to buy a house upon discovering that it’s haunted.

Issue:  Does nondisclosure by the seller of facts solely within its knowledge and undiscoverable by a prudent buyer constitute basis for rescission?

Rule:  Nondisclosure by the seller of facts solely within its knowledge and undiscoverable by a prudent buyer constitutes a basis for rescission of the contract

Rationale:  -Stambovsky wants to rescind the contract also based on misrepresentation, meaning non-disclosure

-Restatement Definition of Misrepresentation:  §159:  A misrepresentation is an assertion that is not in accord with the facts.

-A false statement is misrepresentation whether or not it is knowingly false

-A statement of opinion can by a misrepresentation, but a misrepresentation is typically a misrepresentation of a false statement of fact

-statements of belief can be misrepresentations

-What makes a contract voidable b/c of misrepresentation?  See Restatement §164-1
•Misrepresentation:  An aggrieved party may avoid a contract based on misrepresentation where: 

-  the assertion was either material or fraudulent; and 

-  the person seeking to avoid the contract reasonably relied to his detriment on such assertion. [Restatement § 162] 
•If material, then one can void the contract under §164-1

What’s the definition of materiality?  §162-2:  a misrepresentation is material if it would be likely to induce a reasonable person to manifest his assent, or if the maker knows that it would be likely to induce the recipient to do so.
**Book says Restatements §§ 153-154, 159, 161-164
R §151:  Mistake Defined

R §152:  When Mistake of Both Parties Makes a Contract Voidable

R §154:  When a Party Bears the Risk of a Mistake
•Wood v. Boynton
Facts:  D bought an uncut stone from P for $1, but neither party knew the stone was a diamond worth $700.

Issue:  Where both parties to a sale are mistaken as to the nature and value of the item sold, but the thing sold was the same as the thing delivered, and the vendee has committed no fraud, may the vendor rescind the sale?
Rule:  In absence of evidence of fraud on the part of the vendee, a mutual mistake as to the nature and value of a thing sold will not afford a basis for rescission of the contract of sale

Rationale:  No fraud or mistake of identity of the thing sold with the thing delivered, so no rescission

This case is not a mutual mistake of fact thus no mistake because not based on facts, based on opinions of value that were incorrect; this case deals more with probabilities or possibilities of mistakes

-P was willing to take the $1 on the risk that it is worth more.

-P’s reasoning that this thing is only worth a dollar was not a mistake of fact

(the adversely affected party DOES bear the risk of the mistake because she sold it

(“the adversely affected party does not bear the risk of the mistake unless under the rule stated in R §154”
§154-b:  this rule is addressed to the situation when you’re aware of the uncertainty, like in this case
R §154:  When a Party Bears the Risk of a Mistake
•Lenawee County Board of Health v. Messerly
Facts:  The Lenawee County Board of Health found a defective sewage system shortly after a family bought the rental property from Messerly.  The family sought rescission of the contract on grounds of mutual mistake.
Issue:  Is rescission always granted when there is a mutual mistake?  

Rule:  A court need not grant rescission in every case in which there is a mutual mistake that relates to basic assumption of the parties upon which the contract was made and which materially affects the agreed performances of the parties.

Rationale:  -the Pickles bought the land on an ‘as is’ basis and the parties considered such risk as related to the “present condition” should lie with the purchaser, assigning the risk of loss to the buyer
R §152:  When Mistake of Both Parties Makes a Contract Voidable
R §153-a:  When a Mistake of One Party Makes a Contract Voidable – and enforcement would be unconscionable
•Elsinore Union Elementary Sch. Dist. v. Kastorff
Facts:  D discovered clerical error in his written bid for a building contract and withdrew bid.
Issue:  May a prompt rescission due to an honest clerical error in a bid for a building contract relieve a party from an unfair and unintended bargain?

Rule:  A prompt rescission due to an honest clerical error in a bid for a building contract may relieve a party from an unfair or unintended bargain.

Rationale:  

Difference between Unilateral Mistake and Mutual Mistake

If follow Restatement rules, it is a unilateral mistake on the part of Kastorff, but it is a mutual mistake which is easier b/c then there is no unconscionable element that has to be satisfied
-Why would we treat this as a unilateral mistake problem?  The relevant time is sometime before the school board was reassured.  The second party comes to believe this after being told by the first party, so maybe the unilateral mistake rules do not apply.  

(It is a mutual mistake case
-R §152 and §153-a, NOT §155

3. Unconscionability
-unconscionability = absence of meaningful choice which is determined by consideration of all circumstances surrounding the transaction

Unconscionability is a doctrine that does restrict the freedom of contract/autonomy in contract making, but it does so in the name of promoting justice.

-not a lot of unconscionability cases as a whole

Unconscionability is a 2-pronged sliding scale test:  Substantive and Procedural.

Substantive:  terms which are unduly harsh or oppressive; ie bad price, end result is grossly unequal

Procedural:  manner in which terms of the K became part of the K; grossly unequal bargaining power – ie stupid people, uneducated
*UCC §2-302:  Unconscionable Contract or Clause  
R §208:  Unconscionable Contract or Term
•Williams v. Walker-Thomas Furniture Co.
Facts:  Williams made a series of purchases on credit from the furniture company, then defaulted on payments and their contract stated that WTF could repossess items
Issue:  May a court refuse to enforce an unreasonable contract, even though no evidence of fraud can be produced?

Rule:  Where, in light of the general commercial background of a particular case, it appears that gross inequality of bargaining power between the parties has led to the formation of a contract on terms to which one party has had no meaningful choice, a court should refuse to enforce such a contract on the ground that it is unconscionable.

Rationale:  -Where the element of unconscionability is present at the time a contract is made, the contract should not be enforced.

-to determine reasonableness or fairness – the contract must be considered in light of circumstances existing when the contract was made

-if party had little bargaining power, or little choice, and signs an unreasonable contract with little or no knowledge of its terms, it is hardly likely that his consent was given to all the terms

(meaningful choice is negated by inequality of bargaining power as this is a more compelling argument and determine if there is anything in the contract to make it so unfair that it must be voided

(Absence of Meaningful choice includes lack of education, lack of language, etc.
UCC §2-302:  Unconscionable Contract or Clause  
•Toker v. Westerman
Facts:  D alleges that he was overcharged for a fridge and that the contract was unconscionable.

Issue:  Whether the flagrantly excessive contract price for the unit unconscionable, and if so, whether the provisions of the UCC §2-302 apply?

Rule:  It is unconscionable and UCC §2-302 does apply.

A flagrantly excessive purchase price for goods may be deemed unconscionable

-or if the price is bad enough, a price by itself can decide that the contract is unconscionable
UCC §2-302:  Unconscionable Contract or Clause  
•Frostifresh Corp. v. Reynoso
Facts:  P sued D to collect on a contract for the sale of a fridge.  

Issue:  Does the court have the power under §2-302 of the UCC to refuse to enforce the price and credit provisions of the contract in order to prevent an unconscionable result?

Rule:  Courts have the power under §2-302 of the UCC to refuse to enforce provisions of a contract in order to prevent an unconscionable result.

Rationale:  it was too hard a bargain and the conscience of the court will not permit the enforcement of the contract as written.  Thus the P will not be permitted to recover on the basis of the price set forth in the retail installment contract, but Ds will be required to reimburse the P for the cost of the P

4. Standard Form Contracts
•We Care Hair Development, Inc. v. Engen
Facts:  Franchisees entered into franchise agreements with P that stipulated that all disputes arising out of the agreement be handled by arbitration.

Issue:  Is the contract that stipulated that all legal action be dealt with via arbitration unconscionable?

Rule:  A contract is unconscionable when, viewed as a whole, it is oppressive or totally one-sided.

Rationale:  In acquiring the franchise agreement, the franchisees were not forced to swallow unpalatable terms and the arbitration clauses are not unconscionable
-franchisees were also not “vulnerable consumers or helpless workers” but savvy businesspeople
General Rule:  presumed to know what you’re doing when you sign a contract if you look like you know what you’re doing (ie savvy businesspeople, semi-well-educated, etc)
R §211(3):  Standardized Agreements
•Broemmer v. Abortion Service of Phoenix, Ltd.
Facts:  P had abortion at the clinic and signed three forms, including an arbitration agreement that was binding but the clinic made no effort to explain the forms

-P underwent procedure and suffered a punctured uterus and sued for malpractice a year and a half after the procedure

Issue:  Is the agreement to arbitrate against the plaintiff enforceable?

Rule:  Contract was outside of reasonable expectations for the P and was thus unenforceable, so no reason to determine unconscionability

-Must be some clearer indication that the P was giving up the jury trial for it to be a fair contract
Rationale:  -P did not knowingly, voluntarily or intelligently waive the right to a jury trial and a waiver of these right were beyond the reasonable expectations of the P

-P was also under a lot of emotional stress and didn’t know what arbitration was

-Court cites to R §211-3:  where the other party has reason to believe that signing the contract and would not do so if he knew that it contained a certain agreement

Comment 3:  Not bound to unknown terms which are beyond reasonable expectations

(Text differs from comment and is much narrower ground for relief than comment

-Adhesion contract:  one offered to consumers on a ‘take it or leave it’ basis

-Restatement § 211 is key

•Arnold v. United Companies Lending Corp.

Facts:  Ps signed arbitration agreement as part of a loan transaction and claimed that it was void and unenforceable.

Issue:  Where an arbitration agreement entered into as part of a consumer loan transaction contains a substantial waiver of the borrower’s rights, including access to the courts, while preserving the lender’s rights to a judicial forum, is the agreement unconscionable and, thus, void and unenforceable?

Rule:  Where an arbitration agreement entered into as part of a consumer loan transaction contains a substantial waiver of the borrower’s rights, including access to the courts, while preserving the lender’s rights to a judicial forum, the agreement is unconscionable and, thus, void and unenforceable as a matter of law
Rationale:  -given the nature of this arbitration agreement, combined with the great disparity in bargaining power, one can safely infer that the terms were not bargained for and that allowing such a one-sided agreement to stand would unfairly defeat the Arnolds’ legitimate expectations
-How is this case different from We Care Hair?   Hair had savvy businessmen signing the arbitration contract, this case did not.  Also, there was a flier that called attention to the arbitration before they signed the contract – giving them notice; Hair were not pressured into signing the agreement, where Arnold was; (Arnold was more one-sided and obtained through more trickery

-Even if arbitration agreement is in bold type a couple things that might make it unconscionable:

-educational level of signors

-level of documents to sign

-might be small-faced type that says that company can sue you

(more sophisticated a party, the less likely the Court will find an arbitration contract unconscionable

General discussion of a contract of adhesion as always being unconscionable:  §211 (3)

-Not likely, although they are significantly more likely to be found to be unconsc. b/c of the hidden nature of the terms since they are not bargained for in the same manner as non-adhesion contracts

-hidden terms lead to element of unfair surprise and application of §211 (3)

- a lot of overlap, but certainly not identical

Remedies for breach 

1. Damages, but not punitive unless a tort involved

2. Liquidated Damages

3. Specific Performance

4. General Damages – Expectation Damages
5. Cover

6. Mitigation

7. Foreseeability
8. Reliance
FOR DAMAGES

UCC §§2-701—725:  Remedies Section 
IV.  THE COMPENSATION PRINCIPLE
1. Compensation or Punishment?
•White v. Benkowski
Facts:  The Plaintiffs contracted with the Defendants to supply water to their house, but defendants caused problems and Ps sued them for damages for $10 even though they only lost about $1 worth of services.  Also sued for punitive damages.

Issue:  1. Was the trial court right in reducing the award of compensatory damages from $10 to $1 AND may a jury take into account inconvenience in awarding exemplary damages?

2. May punitive damages be awarded for breach of contract?

Rule:  • Damages may be awarded for inconvience for breach of contract, but no punitive damages may be awarded
Rationale:  

**Exception to No Punitive Damages:  where contract breach is also a tort, or when there just are punitive damages

R §356:  Liquidated Damages and Penalties
•City of Rye v. Public Service Mut. Ins. Co.
Facts:  -Several developers contracted with the City of Rye, NY to construct 6 cooperative apt.s and the developers had to post a $100k bond to ensure liquidated damages of $200/day for each day past the projected completion date for the bldgs

-They built six and were to build 6 more

-500 days after the day, the bldgs were not done
Issue: Will an action on a performance bond lie if the bond amount is not related to actual damages?  

Rule: •An action on a performance bond will not lie if the bond amount is not related to actual damages
Rationale: 
-This case is either a liquidated damage or a penalty

-Penalty:  qualifies if no harm suffered or little harm suffered in proportion

(city suffered some harm, in effect, little harm in proportion

(thus, it is a penalty

-Liquidated Damages:  -whatever merits of liquidated damage term, if it turns out that there is no harm, it would be unenforceable

-In order to qualify as liq. Damages, it must be a reasonable estimate of actual damages and damages must be difficult to ascertain; include some element of consequential 
Damages
2. Expectation Remedies

a. Specific Performance
*UCC § 2-716:  Buyer's Right to Specific Performance or Replevin
R §344:  Purposes of Remedies

R §347:  Measure of Damages in General

R §359(1):  Effect of Adequacy of Damages – Specific Performance
•McCallister v. Patton
Facts:  Sept. 15, 1945:  P contracted to buy and D, a car dealer, to sell a new Ford car and radio and as consideration, P paid D $25, but D refused to sell and wanted to return $25; P wants specific performance of the car sold b/c of car shortage
Issue:  Does equity grant specific performance of a contract for the sale of personal property if damages in an action at law afford a complete and adequate remedy?

Rule:  •Equity does not grant specific performance of a contract for the sale of personal property if damages in an action at law afford a complete and adequate remedy
Rationale:  -if goods unique, specific performance is proper

P needed to prove that car was extremely rare and that other cars are also extremely rare, BUT P did not accomplish this so money damages were awarded

R §367:  Contracts for Personal Service or Supervision
•London Bucket Co. v. Stewart
Facts:  P hired D to furnish and install a heating system, but installed a shoddy one

-P sued D to perform what he was contracted to do and for damages, but dismissed damages in favor of specific performance 

Issue:  Will specific performance be granted if the ordinary common law remedy for breach of contract is an adequate and complete remedy?

Rule: Specific performance will not be granted unless the ordinary common law remedy for breach of contract is an inadequate and incomplete remedy.
-General rule that building construction contracts will not be specifically enforced b/c damages are ordinarily an adequate remedy
Rationale:  -Court says nothing about HOW money damages are adequate, just awards it b/c they say specific performance wouldn’t be appropriate under common law, so money damages by default

-courts more likely to give specific performance in property than services

•Restatement §367 (1):  a promise to render specific performance will not be specifically enforced

(2):  (talks specifically about injunctions in that the courts may not issue sp. perf. b/c of supervision/13th Amendment concerns, but they may issue an injunction to compel you from not performing the same services contract for, for anyone else a period of time as a result of the breach.)

“a promise to render personal service exclusively for one employer…”

b. General Damages

UCC §2-708:  Seller’s Damages for Non-Acceptance or Repudiation

UCC §2-718:  Liquidation or Limitation of Damages; Deposits
•Neri v. Retail Marine Corp.
Facts:  P contracted to buy a boat from D, but P wrongfully rescinded the K and then brought suit for recovery of his deposit.  D counterclaimed seeking damages for its lost sale.
Issue:  May a seller recover his lost profit when a buyer defaults on a purchase contract if the contract market differential measure of damages is inadequate to put the seller in as good a position as performance would have done?

Rule:  A seller may recover his lost profit from a sales contract if the contract market differential measure of damages is inadequate to put the seller in as good a position as performance would have done.

Rationale:  (seller is clearly not in as good a position as performance would have done as stipulated by this section
-had the breaching buyer performed, the dealer would have made 2 sales instead of 1, the buyer’s breach depletes the seller of one sale and the damages should be the profit on the one sale

(§2-708-2 recognizes this and rejects that lost profit cannot be recovered in such a case as this
UCC §2-712(1):  Cover  

Other
UCC §2-601:  Buyer’s Rights on Improper Delivery

UCC §2-602:  Manner and Effect of Rightful Rejection

UCC §2-603:  Merchant Buyer’s Duties as to Rightfully Rejected Goods
•Fertico Belgium S.A. v. Phosphate Chemicals Export Ass’n
Facts:  D breached a K for the sale of fertilizer, but P still obtained possession of the later delivered goods and resold them at a profit after covering for the breach.

-expenses saved as a result of the breach are limited to costs or expenditures which would have arisen had there been no breach

Issue:  Are gains made by an injured party on other transactions after the breach deducted from the damages that are otherwise recoverable?
Rule:  •Gains made by an injured party on other transactions after the breach are not deducted from recoverable damages unless such gains resulted from the breach

-Under the extreme circumstances of this case, P, the buyer-trader, is entitled to damages from seller, D, equal to the increased cost of cover plus consequential and incidental damages minus expenses saved as delineated in UCC § 2-712 (2)
Rationale:  (Fertico’s profit on the sale of a nonspecific article like fertilizer, whose supply is not limited, should not be deducted from the damages recoverable from D

-Fertico did what reasonable traders would do and would like to do in mitigating risks inflicted in this case by Phoschem and in exerting its commercial resourcefulness – taking steps to save its business, its customers, its good will and its deals and ultimately to also recover appropriate damages from a wrongdoer

Dissent:  -UCC §1-106 says that aggrieved party may be put in as good a position as if the other party had fully performed and here the opinion states that Fertico may retain cover damages and profit from the resale, being twice-compensated  not fair

-if Phoschem had fully performed, Fertico would not have had to cover for $700k, but would also not have made the profit of $454k in the resale

-KYSER agrees with dissent, can’t cover and keep the goods, it’s an either/or choice and the court is letting them do both

-Fertico:  think about these problems at the margins, what additional costs that the non-breaching parties have incurred b/c of the breach and how does that play into the overall damages to the case?

(Also see hypothetical in the case brief in-class notes)
•Vitex Mfg. Corp. v. Caribtex Corp.
Facts:  P claimed lost profits damages resulting from D’s breach of a manufacturing K
-P chemically shower-proofed imported cloth so that it could be imported duty-free into the US

-D imported cloth into the islands, securing its processing and exporting it to the US

-1963:  Vitex closed its plant for lack of business; Vitex entered into contract, agreeing to process 125k yards of Caribtex’s woolen material at a price of 26 cents/yard and re-opened the plant

-Caribtex did not deliver the wool b/c they weren’t sure if they would be duty-free by going through Vitex

Issue:  Should overhead be treated as a part of gross profits and recoverable as damages?

Rule:  Overhead should be treated as part of gross profits and recoverable as damages and is not considered part of the seller’s costs.
Rationale:  -since overhead is not affected by the performance of the contract, there is no need for deducting them as lost profits(overhead is fixed and nonperformance of the contract produced no overhead cost savings, so no deduction from profits should result
-Overhead does not normally bear any direct relationship to any individual transaction to be considered a cost in ascertaining lost profits

-BUT, the profitability of other transactions will be reduced if overhead costs have to be spread over five transactions instead of six, for example

-SO, this loss is within contemplation of losses caused and gains prevented and overhead should be considered to be a compensable item of damage

(thus, only the costs of overhead specifically allotted to this specific contract should be deducted

MITIGATION

R §350:  Avoidability as a Limitation on Damages
•Parker v. 20th Century-Fox Film Corp.
Facts:  P sued D for damages resulting from D’s breach of an employment K with her;
D was to make “Bloomer Girl” movie and employ P, a leading actress, and they agreed to a contract where P would get ~$53.5k/wk for 14 weeks of work, totaling $750k

-D decided not to make the movie and broke the contract and instead offered to employ the P in “Big Country” to be shot in Oz, a western

-P refused and sued seeking recovery based on the agreed guaranteed compensation

Issue:  Do projected earnings from other employment opportunities offset damages for breach of an employment contract?
Rule:  • Projected earnings from other employment opportunities only offset damages if the employment is substantially similar to that of which the employee has been deprived. 
Rationale:  Before projected earnings from other employment opportunities not sought or accepted by the discharged employee can be applied in mitigation, the employer must show that the other employment was comparable or substantially similar to that or which the employee has been deprived

-the employee’s rejection or failure to seek other available employment of a different or inferior kind may not be resorted to in order to mitigate damages, must be of same quality to count for mitigation
•Peevyhouse v. Garland Coal & Mining Co.
FAMOUS CASE – Not universal ruling of the courts

Facts:  -Ps sue D for breach of contract

-Ps own a farm containing coal deposits and in Nov. 1954, leased premises to Ds for a period of 5 years for coal-mining, included in the lease, the Ds promised to perform restorative work to the land after they finished mining, but they failed to do so

-Cost to restore the land would be ~$29k, but the value of the land would only increase by $300

Issue:  Where an economic benefit to a non-breaching party by full performance of a contract would be grossly disproportionate to the cost of performance, are the damages which the party may recover limited to the diminution in value of its property because of the non-performance or must the breaching party fully perform?

Rule:  •Where the economic benefit to a non-breaching party by full performance of a contract would be grossly disproportionate to the cost of performance, the damages which the party may recover are limited to the diminution in value of its property because of the non-performance.

Dissent:  -D had knowledge when it agreed to the lease that the cost of performance might be disproportionate to the value or benefits received by the P for the performance

-breach of contract was willful and not in good faith, and the D should not be allowed to escape the full performance of their end of the deal.

-the contract is not immoral, the terms are clear, it should have been reasonably anticipated – no reason for D not to perform

Rationale:  §347:  Does it support Peevy ruling?  

-value to the non-breaching party means something different than just value

supported by Comment A and §348 

§348 (2)-almost an outright rejection of Peevy

-implies that Peevy must pay the full amount

-don’t take Peevy as gospel, rather an example of what courts may do when they perceive the damages measured by cost of performance as grossly disproportionate to the economic loss to the party
c. Limitations on Damages

R §352:  Uncertainty as a Limitation on Damages
•Locke v. United States
Facts:  P sued US for breach of a requirements contract for the supply and repair of typewriters, which guaranteed that upon meeting certain requirements P would be placed on a list of businesses that the US would be required to use

Issue:  Where the chance for profit is not outweighed by a countervailing risk of loss, and where it is fairly measurable by calculable odds, should courts be allowed to value that lost opportunity?

Rule:  Where the chance for profit is not outweighed by a countervailing risk of loss, and where it is fairly measurable by calculable odds, courts should be allowed to value that lost opportunity.
Rationale:  -P received a lot of business from such gov’t contracts before, so had every reason to believe that this was not just a place on a list

-Being on the schedule created a reasonable probability that business would be obtained and even more so for the P b/c he was the low bidder among the four listed

(P’s chance of obtaining the gov’t work had value and D deprived P of this value in its breach of contract

-if a chance for profit and it is fairly measurable, then the court should be allowed to award damages

•Kenford Co., Inc. v. County of Erie
Facts:  P filed suit for loss of profits when D failed to construct a domed stadium that P was going to operate.
Issue:  To establish loss of future profits as damages for breach of contract, must a party demonstrate with certainty that such damages have been caused by the breach and that the alleged loss is capable of proof with reasonable certainty?
Rule:  To establish loss of future profits as damages for breach of contract, a party must demonstrate with certainty that such damages have been caused by the breach and that the alleged loss is capable of proof with reasonable certainty

Rationale:  (the multitude of assumptions required to establish projections of profitability over the life of this contract require speculation and conjecture, making it beyond the capability of even the most sophisticated procedures to satisfy the legal requirements of proof with reasonable certainty
- Q:  -Is this court applying a different standard than in Locke?  

-No proof that Kenford would have profit – the team could go belly-up, whereas in Locke, the guy had earned money off of previous profits; no history of relationships of money-making contracts

R §351:  Unforeseeability and Related Limitations on Damages

UCC §2-715(2):  Buyer’s Incidental and Consequential Damages
•Hadley v. Baxendale
Facts:  P, a mill operator, arranged to have D’s company, a carrier, ship his broken mill shaft to the engineer in Greenwich for a copy to be made

-D did not know that the mill would be shut down in the meantime

-P suffered a £300 loss when D unreasonably delayed shipping the mill shaft, causing the mill to be shut down five days longer than anticipated

Issue:  May the injured party recover those damages as may reasonably be considered arising naturally from the breach itself, and may damages as may reasonably be supposed to have been in contemplation of the parties, at the time they made the contract, as the probable result of a breach of it, be recovered?

Rule:  •The injured party may recover those damages as may reasonably be considered arising naturally from the breach itself, and, second, may recover those damages as may reasonably be supposed to have been in contemplation of the parties, at the time they made the contract, as the probable result of a breach of it.
Rationale:  -if special circumstances under which the contract was made were known to both parties, the resulting damages upon the breach would be those reasonably contemplated as arising from those known circumstances

-if unknown (as here), damages can only be those expected to generally arise from the breach

- loss of profits here cannot reasonably be considered such a consequence of the breach of contract as could have been fairly and reasonably contemplated by both the parties when they made this contract

(English case)
-Relates to concept of Foreseeability

3. Reliance Remedies
R §90 covers reliance 
Restatement (Second) §90:  “The remedy granted for breach may be limited as justice requires.”

-seems to assume that we know what the remedy would be if it’s not limited

-What assumption would we make if not limited?  

-a measurement of what would be over or under compensation and what would be too harsh on the D

-Does expectation require that K was breached as opposed to never formed?  Some courts have taken the position that if it’s a reliance case, you get reliance damages not expectation damages

Comment D to §90:  a promise binding in this section is a contract and full-scale enforcement of normal remedies is often appropriate. (KYSER doesn’t really agree with this)

•Security Stove & Mfg. Co. v. American Ry. Express Co.
Facts:  P manufactured a special combination oil and gas burner and wanted to show it off at the American Gas Association Convention in Atlantic City, but D was late in delivering a vital piece of the burner and P could not properly show it at the Convention.
Issue:  Can a carrier be held liable for actual damages sustained as a result of its delay in delivery of a shipment?

Rule:  Where a carrier has notice that a delay will cause a shipper an unusual loss, and where the notice was such that the carrier will be presumed to have contracted with reference thereto, he is responsible for the actual damages occasioned by his delay.
Rationale:  -General Rule states that party suffering in breach of contract can recover only that which he would have had, BUT, sometimes you can recover expenses incurred in reliance upon a contract although expenses would have been incurred had the contract not been breached

-The whole damage was suffered in contemplation of D performing its contract, which it failed to do, and would not have been sustained except for the reliance by P upon D to perform it.  So, it can fairly be said that the damages or loss suffered by P grew out of the breach of contract, for had the shipment arrived on time, P would have had the benefit of the contract, which was contemplated by all parties, D being advised of the purpose of the shipment.

•Goodman v. Dicker
Facts:  Ds are local distributors for Emerson Radio in DC and Ps applied for “dealer franchise” to sell Emerson products

-Ds accepted the application and agreed to supply them with 30-40 radios, but never did
Issue:  Was the D prevented from denying the existence of a contract by reason of his statements and conduct upon which the P relied to his detriments?

Rule:  •One who by his language or conduct leads another to do what he would not otherwise have done shall not subject that person to loss or injury by disappointing the expectation which he acted.
Rationale:  Ds only liable for money that Ds spent in preparation to do business - $1150, not the loss of profits of $350

-Measure of damage is:  loss sustained by expenditures made in reliance upon the assurance of a dealer franchise
•Walters v. Marathon Oil Co.
Facts:  Ps bought a service station and made improvements to it based on promises made by D during negotiations.  

-Ds received the proposal by the Ps, but did not accept it and placed a moratorium on consideration for new dealerships/service centers and refused to sign in to the three party agreement

-If Ds had performed, the Ps would have received an anticipated net profit of ~$22k and sold 370k gallons of gas

Issue:  May lost profits, if ascertained with reasonable certainty, properly be included with reliance damages where the sole theory for damages is promissory estoppel?

Rule:  •Lost profits, if ascertained with reasonable certainty, may be properly induced with reliance damages where the sole theory for damages is promissory estoppel

Rationale:  :-in reliance upon the D’s promise to supply gas supplies to the Ps, they purchased the gas station and invested their funds and time in it

(unreasonable to assume that they did not anticipate a return of profits from this investment of time and funds b/c they had foregone the opportunity to make the investment elsewhere

-also, the Ps took reasonable steps to mitigate their damages, and an award of lost profits is appropriate here
•Discussion of Goodman v. Walters

-G and W might just really be misrepresentation cases and not reliance cases at all

-(some might think that G is an accurate statement of the law whereas W is not

-in W:  pure reliance damages would have been nothing, and court would have thought it would under-compensate and $22k in lost profits is not so outrageous as to grossly over-compensate 

-ie it was better to award lost profits in W b/c it was more fair than giving reliance damages

G was decided in 1948 whereas W was 1981.  1948 is long before the 2nd Restatement, so not guided by that body

-’48 was a time when courts were just beginning to award reliance damages as a separate category of damages

(W is simply a more modern case and court devoted more attn to whether $22k is too big and should be limited and court decided that $22k was not too much

-just b/c remedy should be limited, does NOT require the court to limit the damages by coming up with some arbitrary number like $10k rather than $22k in W case
R §353:  Loss Due to Emotional Disturbance
•Sullivan v. O’Connor
Facts:  P, a plastic surgeon, promised to enhance D’s beauty by giving her a nose job, but it went wrong and required 3 surgeries and it still didn’t make her look good.
Issue:  Where it is reasonably foreseeable that nonperformance of a contract will cause pain, suffering, and mental distress, are these proper measures of damages?
Rule:  Where an offer promises to enhance physical beauty, breach of the contract would permit recovery for pain and suffering, mental distress, and a worsening of the condition.
Rationale:  
•Expectancy Measure:

-Recall Hawkins v. McGee where doctor paid the patient the difference between bad hand and value of good hand, what he promised to give the patient


(P waived right to this measure

•Detriment Measure:

-For breach of contract case, tendency to put P back in the position he occupied just before the parties entered into upon the agreement, to compensate for detriments suffered in reliance upon the agreement

-suffering resulting from the breach and going beyond what was agreed should be compensable on the same ground as the worsening of the patient’s condition b/c of the breach

-the pain and suffering is compensable on the reliance view

•Expectation Damage or Reliance Damage?

-If reliance:  -expenses of lost beauty; pain and suffering

-If going to give whatever is bigger – expectation or reliance – why not include all pain suffering of three operations as reliance instead of just the last one?  Kyser thinks the court got this wrong.

4. Restitution
Restitution seeks to place the party in breach in the position it was in before the K was made by disgorging any unjust enrichment.  Restitution differs from reliance because it includes benefits conferred on the party in breach by the nonbreaching party, but excludes expenditures made to third parties by the nonbreaching party and sometimes costs of preparing to perform.  Restitution can also take the form of specific relief, as when a court orders a buyer to return delivered foods to the seller.  (p. 365)
R §§370-377
R §350:  Avoidability as a Limitation on Damages

R §373:  Restitution When Other Party Is in Breach
•Oliver v. Campbell
Facts:  After P had represented D in a legal matter, the D fired P right before the final resolution of the case and refused to pay P the fee stipulated in their express K.
-P agreed to represent Roy in the divorce proceedings against D for $850, to be paid after trial, but Roy fired P just before the trial was over

-P contends that he was prepared to continue with the case until its conclusion

-The reasonable value of P’s services were $5k

Issue:  Where there is a contract of employment for a definite term, is the employee limited to an action on the contract for the fixed compensation or damages for the breach of the contract?

Rule:  One who has been injured by a breach of contract may elect to pursue any of three remedies:  (1) proceed in quantum meruit so far as performance has been completed, (2) keep the contract alive for both parties, (3) treat the breach as a repudiation and sue for the profits that would have been realized through performance.

Rationale:  -P performed practically all the services he was employed to perform when he was fired (so payment of the contracted fee is warranted rather than the value of the complete performance

-If P had only partially performed, fair value of his services could have been recovered ($5k for P here) by suing on quantum meruit

(silly rule according to KYSER
•US v. Algernon Blair, Inc.
Facts:  -D entered into a contract with the US to build a naval hospital in Charleston County, SC and then subcontracted with P to perform some steel erection and supply certain equipment 

-Coastal started performing, using its own cranes

(Blair refused to pay the crane rental b/c it wasn’t obligated to so in the subcontract

-Coastal finished about ¼ of the contract and then quit over refusal to pay crane rentals

-Blair finished the job with a new subcontractor
Issue:  Even if a promisee would have lost money had he completed the contract, can he nonetheless recover in quantum meruit the value of services he gave to a defendant who breached the contract?
Rule:  •A promisee is allowed to recover in quantum meruit the value of services he gave to a defendant who breached their contract irrespective of whether he would have lost money had the contract been fully performed and would thus be precluded from recovering in a suit on a contract.
Rationale:  •A promisee is allowed to recover in quantum meruit the value of services he gave to a defendant who breached their contract irrespective of whether he would have lost money had the contract been fully performed and would thus be precluded from recovering in a suit on a contract.
**Nothing new according to Kyser**

What are the terms of this contract?

V. THE AUTONOMY PRINCIPLE AGAIN
1. Identifying Express Contract Terms
Parol evidence rule:  doctrine precluding parties to an agreement from introducing evidence (in an integrated contract) of (certain kinds of) prior or contemporaneous agreements in order to repudiate or materially alter the terms of a written contract unless fraud, accident, mistake, etc. which contradict terms of the writing 

Integrated Clause
-if the written K is integrated then it is complete

-integrated contract is intended by parties to be a final version of the agreement(s)

-if integrated clause, then that K is the FINAL statement and no previous negotiations that appear to have reached an agreement that conflicts with this will be admitted into evidence

-Why have this rule?  Want to encourage people to make their agreements final and with full cognizance.   

-Court states reason for PER as 

1. high probability when someone comes along with a claim that there was an agreement beside the written K, they are making it up or suffer from self-serving forgetfulness 

-if it is unlikely that the oral contract was as part of a side-deal, then it probably isn’t valid
•Gianni v. R. Russel & Co., Inc.
Facts:  P entered into a written lease agreement to operate a store, but P claimed that certain oral representations not included in the lease persuaded him to enter into the agreement and cited these oral representations as part of the contract.

Issue:  Are all oral representations made prior to the formation of a written agreement embraced by the written agreement even if not specifically mentioned in the writing?
Rule:  An oral agreement falls outside the field embraced by the written one where parties, situated as the ones in the contract, would naturally and normally refrain from including the oral agreement within the written one.
Rationale:  -if the oral agreement subject-matter is so interrelated with that of the written that both would be executed at the same time and in the same contract, the oral agreement must be considered to be covered by the writing

UCC §2-202:  Final Written Expression:  Parol or Extrinsic Evidence

R §§209-217:  Integrated Agreements
•Masterson v. Sine
Facts:  P conveyed a property to D, reserving an option to buy back the land for ten years; P was later adjudged to be bankrupt, and his trustee brought an action to enforce the option to purchase.
Issue:  If a writing appears complete on its face, does the parol evidence rule prohibit the introduction of evidence to prove the existence to prove the existence of collateral oral agreements?

Rule:  Even where a writing appears complete on its face, evidence to prove the existence of a collateral agreement may be offered if the collateral agreement is such that it might naturally be made as a separate agreement by parties similarly situated.  

Rationale:  NOT REALLY BELIEVABLE 

-evidence of oral collateral agreements should be excluded when the fact finder is likely to be misled (thus, the rule is based on the credibility of the evidence

-this written contract does not explicitly provide that it contains the complete agreement and is question on assignability

-these are unsophisticated people and this is a family relationship, so it would be natural to leave the agreement separate, but if they are unsophisticated, how would they decide that the ranch was unassignable?  It doesn’t add up, but court sides with P and gives them an opportunity to prove that there was such a side deal in a new trial

( the UCC version:  if it might certainly be covered by writing, it’s covered by the PER

(Restatement §240 (1)(b) version:  if it might naturally be a separate agreement outside the agreement, then further evidence is needed b/c it’s outside PER

(Court refuses to adopt either one, but ends up leaning toward Restatement (p. 379)

Rs §§209-217 according to the book

•Moore v. PA Castle Energy Corp.
Facts:  -In 1907, P’s predecessor gave up the mineral rights and some surface rights and in 1990 D acquired these rights from TRW

-In 1983, TRW became interested in drilling several wells on Moore’s land and entering into a surface access and surface damage agreement with Moore

(They reached an oral agreement where TRW would never drill more than 6 wells on Moore’s property, TRW would drill in 6 specific sites, and that they would never drill on a specific place on the land – ‘The Field’

-The parties signed a written agreement that did not specify the 6 drilling sites or the promise to not drill more than 6 wells, even saying that “TRW has the final decision for location” of the last 4 wells, but TRW orally promised to follow their oral promise

Issue:  To determine whether a collateral or separate oral agreement is admissible in addition to a written agreement, the agreement must:  1) be a collateral one; 2) not contradict express or implied provisions of the written contract; 3) be one that the parties would ordinarily be expected to embody in writing.

Rule:  To determine whether a collateral or separate oral agreement is admissible in addition to a written agreement, the agreement must:  1) be a collateral one; 2) not contradict express or implied provisions of the written contract; 3) be one that the parties would ordinarily be expected to embody in writing.
Rationale:  the written agreement was intended to be a complete integration of the parties’ agreement, so the oral agreement was merged into the written agreement as a matter of law

-have a hard time believing P b/c the written contract was so different than what the alleged collateral agreement was – why would anyone agree to the written K – she must be lying

•Lee v. Joseph E. Seagram & Sons, Inc.
Facts:  P agreed to sell his distributorship to D and as part of the sale, D agreed to set up Lee’s sons in a distributorship as soon as one opened

(nothing in the written contract about setting up the sons

-D refused to perform the oral agreement and P sued
Issue:  Where a written contract is not integrated, may parol evidence be admitted to establish the existence of a contemporary oral agreement which neither alters nor contradicts the terms of the written contract?

Rule:  A collateral oral agreement not covering or contradicting the terms of the contemporary written agreement may be proved by parol unless the written agreement is deemed completely integrated.
Rationale:  -There is no contradiction of the terms of the sales agreement b/c the written agreement dealt with the sale of corporate assets whereas the oral agreement dealt with the relocation of the sons, so oral agreement is valid
And what do the contract terms mean?

2. Interpreting Contract Terms
•Dennison v. Harden
Facts:  Dennison entered into an executory real estate contract where Harden agreed to sell and P to buy some land with fruit trees and tools and crops for $12k - $1k up front and the rest in installments of $50/month
-Dennison sued for breach of contract, contending that Harden had expressly warranted, through nursery reports, that the fruit trees were Pacific Gold peach trees, and not the valueless scrubs growing on the land
Issue:  Is parol evidence admissible to clarify an ambiguity in the contract?

Rule:  Parol evidence is admissible to clarify an ambiguity in the contract.
Rationale:    If a collateral or contemporaneous agreement acts as an inducement to enter into a contract, parol evidence of such collateral and contemporaneous agreement is admissible, though it may vary or materially change the contract, without its being necessary to allege that the agreement was left out of the contract through fraud, accident or mistake
-contract says “fruit trees on the property”, not specific “Pacific Gold Peach Trees”(he wanted fruit trees and he got them, even though they’re scrubs

(Compare with PGE case below)

•P, G & E v. G.W. Thomas Drayage & Rigging Co.
Facts:  D contracted to repair P’s steam turbine and to perform work at its own risk and expense and to indemnify P against all loss and damage.  D also agreed not to procure less than $50k insurance to cover liability for injury to property.  But when the turbine rotor was damaged, P claimed it was covered under that policy, while D said it was only to cover injury to third persons.

Issue:  Was D’s offered evidence relevant to proving a meaning to which the language of the instrument was susceptible?

Rule:  The test of admissibility of extrinsic evidence to explain the meaning of a written instrument is not whether it appears to the court to be plain and unambiguous on its face but whether the offered evidence is relevant to prove a meaning to which the language of the instrument is reasonably susceptible.

Rationale: -the exclusion of relevant, extrinsic evidence to explain the meaning of a written instrument could be justified only if it were feasible to determine the meaning the parties gave to the words from the instrument alone

-if the court decides that the written contract is fairly susceptible to more than one interpretation, then extrinsic evidence relevant to prove a meaning is admissible
R §§200-207:  Interpretations

•Brinderson-Newberg Joint Venture v. Pacific Erectors, Inc.
Facts:  A contractor and subcontractor disagreed upon the meaning of certain construction phrases in the building contract.

Issue:  If a dispute exists between parties on the meaning of a phrase or term in a contract, may parol evidence be offered to explain the disputed term?

Rule:  Where a dispute exists as to the meaning of a term or phrase in a contract, parole evidence may be offered to explain the term; however, the written contract must be reasonably susceptible to the meaning given by the parol evidence on an objective standard.

Rationale:  R §§200-203, 206-207 but not really
UCC §2-208:  

UCC §2-105
•Frigalment Importing Co. v. B.N.S. Int’l Sales Corp.
Facts:  P ordered a lot of chicken from D and D believed that fowl is also chicken and gave P both chicken and fowl and P sued.

Rule:  The party who seeks to interpret the terms of the contract in a sense narrower than their everyday use bears the burden of persuasion to so show, and if that party fails to support its burden, it faces dismissal of its complaint.

Rationale:  UCC §§1-205, 2-208

UCC §2-202:  Final Written Expression:  Parol or Extrinsic Evidence
•Nanakuli Paving and Rock Co. v. Shell Oil Co., Inc.

Facts:  P entered into a long-term supply contract with D to buy asphalt and objected when D raised the price.

-P is second largest asphaltic paving contractor in HI and bought all its asphalt requirements from 1963-1974 from Shell under 2 long-term supply contracts

-P’s suit alleged breach of 1969 contract, which P claims happened in 1974 when D failed to protect the price of asphalt for P on 7200 tons of asphalt which was raised the price from $44 to $76, costing P $220,800 
-P argued that price protection was the convention of the asphalt paving trade in HI and required that the price of asphalt be held constant so that contracts would remain at the same profit level as initially negotiated

-D changed the price b/c of the Arab oil embargo and changes in Shell’s asphalt sales management dept. who had a new philosophy toward asphalt sales

Issue:  Can evidence of trade usage or course of dealing be offered under the UCC to modify the apparent meaning of express terms in a written contract?  Or can there be price protection?
Rule:  Under the UCC, an agreement goes beyond the written words to mean the bargain of the parties in fact, as found in their language or by implication from other circumstances, including course of dealing, usage of trade, and course of performance.

Rationale:  How does PER play in this?

-UCC §2-202:  terms written into an integrated K may not be contradicted by prior agreements or oral agreements, BUT may be explained and supplemented by course of performance, course of dealing, or usage of trade

UCC §1-203:  Obligation of Good Faith
• Corenswet, Inc. v. Amana Refrigeration, Inc.
Facts:  P was the exclusive distributor of D’s home appliances in southern LA and sued D to prevent them from terminating the relationship on the ground that D’s attempted termination was arbitrary and capricious
-the 1975 agreement allowed termination by either party “at any time for any reason” on 10 days’ notice

Issue:  Does a good faith obligation extend to express terms of a contract which permit termination of the agreement for any reason by either party?

Rule:  Where a contract expressly provides that either party may terminate the agreement for any reason, no obligation exists requiring there be a good faith reason for the termination.

Rationale:  Why isn’t this bad faith?  B/c the language is so clear.  Even though it’s not fair, it was in the K so it’s not bad faith

§1-203 states that every K has an obligation of good faith, and this qualifies

When will the court imply terms not explicitly agreed by the parties?

c. Implication of Terms
-R §204 governs on the application of an implied term

R §204:  Supplying an Omitted Essential Term
•Spaulding v. Morse
Facts:  D promised to pay for his son’s college education and give him money until he left for college, but the son joined the army instead and D wanted out of monthly payments.  
Rule:  If a contract as a whole produces a conviction that a particular result was fixedly desired although not expressed by formal words, the defect may be supplied by implication and the underlying intention effectuated if sufficiently declared.  
Rationale:  The court is adding an implied term to the K – there was an assumption that boy would go to college and never seemed to think of the possibility that he would not go to college

• Bloor v. Falstaff Brewing Co.
Facts:  D contracted to purchase Ballantine’s Brewing labels, trademarks, etc. and use its best efforts to promote and maintain a high volume of sales and contained a liquidated damages clause operative if D ever substantially slowed distribution of beer under the Ballantine name, but D made a business decision to not promote Ballantine as much and P sued

Issue:  Does one breach a contract obligating him to use best efforts to maintain a high volume of sales of an item if he makes policy based primarily on considerations of profit?
Rule:  A contractual provision obligating one to use its “best efforts” to promote and maintain a high volume of sales of a certain product is breached by a policy which emphasizes profit without fair consideration of the effect on sales volume.
The good faith all-stars:  R §205; UCC §1-102(3), 1-201(19), 1-203, 2-103(1)(b)
• Greer Properties, Inc. v. LaSalle National Bank
Facts:  P entered into a K to buy a property specifying that the owners would clean up pollution at their own expense, but the owners could terminate the K if the cleanup became “economically impractible.”
Issue:  May a contracting party vested with broad discretion to terminate the contract do so simply to recapture the opportunity to receive a better price?
Rule:  A party vested with contractual discretion must exercise that discretion reasonably.  

Rationale:  
UCC §2-306(1):  Output, Requirements and Exclusive Dealings
• Eastern Airlines, Inc. v. Gulf Oil Corp.
Facts:  P bought jet fuel from D, but the price changes after the oil embargo brought the parties into contention on the source of the reference price and other contract elements.
Rule:  If the established course of dealing, the established usages of the trade, and the basic contract have existed without dispute for a substantial length of time, a party may not defend its breach by complaining about practices in the trade unless the other party has in fact acted in bad faith.
Rationale:  -the UCC protects the seller if the buyer’s requirements for something like fuel-freighting become unreasonable, but nothing in P’s behavior has changed and D only now complains of the situation that it helped to design
• Orange and Rockland Utilities, Inc. v. Amerada Hess Corp.

Facts:  P entered into requirements contract with D, specifying estimates of P’s oil requirements and setting a fixed price, but when the market price nearly doubled, P dramatically increased its demand for oil.
Rule:  A buyer in a rising market has acted in bad faith if the fixed price in a requirements contract is used for speculation, or if conditions at the time of contracting are unilaterally changed by the buyer to take advantage of the market at the seller’s expense.
• Citizens for Preservation of Waterman Lake v. Davis
Facts:  D contracted with P to operate a certain property as a commercial dump, but he operated the dump in a manner contrary to the representations he had made to the Department of Natural Resources and others and P filed complaint stating that D violated the Fresh Water Wetlands Act in the course of operating the dump by dumping trash in a wetlands area without a permit

Rule:  While existing law is an implied term of every contract, it acts only to clarify ambiguous contracts and cannot give rise to a cause of action where the law itself grants none.  
Conditions

*R §224:  Condition Defined

R §225:  Effects of the Non-Occurrence of the Condition

R §226:  How an Event May Be Made a Condition

R §227:  Standards of Preference with Regard to Conditions

R §229:  Excuse of a Condition to Avoid Forfeiture
•Luttinger v. Rosen
Facts:  Ps signed a contract to buy the D’s premises and put down a deposit “subject to and conditional upon” their obtaining specified mortgage financing from a lending institution.  When the Ps could not get the appropriate financing from such an institution, the Ds offered to make up the difference, but P refused.

Rule:  A condition precedent is a fact or event which the parties intend must exist or take place before there is a right to performance, and if the condition precedent is not fulfilled the contract is not enforceable.
Rationale:  if a condition precedent is not fulfilled, the K is unenforceable (mainly R §224)
R §227:  Standards of Preference with Regard to Conditions

R §229:  Excuse of a Condition to Avoid Forfeiture
• Peacock Construction Co., Inc. v. Modern Air Conditioning, Inc.

Facts:  Modern Air had subcontracted to do work for Peacock under a K calling for final payment of subcontractors within 30 days after the completion of the work and full payment therefore by the Owner

Issue:  Will a subcontract be interpreted as making the owner’s payment a condition precedent to payment of the subcontractors only if such is unambiguously provided for in the contract?

Rule:  Ambiguous provisions in subcontracts which do not expressly shift the risk of payment failure by the owner to the subcontractor will be interpreted as constituting absolute promises to pay and not as setting payment by the owner as a condition precedent to payment.
Rationale:  -Prime contractor dealt with owner consciously and took that risk while the subc. Thought he was only dealing with the prime

-if you really wanted it to be a condition, should have made it a condition in the K, but it wasn’t clearly done in the K, so it is invalid

(ignorance of the law is no excuse

• Burger King Corp. v. Family Dining, Inc.
Facts:  P, after years of not requiring strict compliance with a contractual term, sought to void the contract for violation thereof

Rule:  A party to a contract, may, by its actions, excuse the other from compliance with a contractual obligation.

Rationale:  Court holds that it’s demand for literal adherence to the development rate at the end of the K was not reasonable given their earlier behavior/course of performance and their demand for such literal adherence without notice and a reasonable time passing before such adherence would begin was unreasonable and thus not valid.
-Court talks about waivers 

Next 3 Cases:  

Q:  Will the failure to meet the condition “excuse” the elimination of the obligation to perform the promise? 

A:  Subjective standard, but one that must be applied in good faith
• Fry v. George Elkins Co. 
Facts:  P made an offer to buy a home, with certain loan conditions on his purchase, but he made little effort to effectuate the conditions of sale.
Rule:  The failure to make a good faith effort to carry out an obligation essential to the consummation of a deal constitutes breach of contract.
Rationale:  -Here the condition was met in bad faith, so the buyer (the P) is not excused from the performance of the promise

• Pannone v. Grandmaison
Facts:  P was highly fearful of radiation and conditioned the purchase of a home on the results of a radon gas inspection.  When the house had a very small amount of radon that were easily within the safe limits, P cancelled the contract.

Rule:  If an agreed-upon contractual condition leaves one party the discretion to approve whether the condition has been met, that party must act in accordance with a standard of subjective good faith.
Rationale:  if individual’s reason for being dissatisfied is nonetheless genuine and in good faith and based on some aspect of reality, the court is likely to respect that individual’s decision

•Godburn v. Meserve
Facts:  Ps agreed to live as tenants in the home of an old lady for the rest of her life and provide for her and they would receive the house when she died.  But they had problems getting along and the Ps left.

Issues: Will merely disagreeable conduct by one party to an ongoing bilateral contract be sufficient to excuse the other party’s performance?  
Rule:  In order to constitute prevention of performance, the conduct on the part of the party who is alleged to have prevented performance must be wrongful, and, accordingly, in excess of his legal rights.
Rationale:  -Ps knew Wells for years before they moved in and thus knew her quirks and it was common knowledge that she might get crazier with age ( Wells’ behavior was in fair contemplation of the parties under the K

Breach and its consequences

1. Anticipatory Repudiation
VI. THE SECURITY PRINCIPLE
Security = collateral of some sort

-like escrow (money), mortgage on house, security interest on the silk

Restatements – §§ 234, 237, 238
(Expressed in R §238:  it is a condition of party #2’s duty to perform that party #1 perform or manifestly presented to do so offered performance

-§234:  order of performance 

§237:  reason why performance is important:  condition of each party’s duty to perform that there be no uncured breach of the other party’s performance which has already come due

(who has come first DOES matter

-events that prevent one side to refuse to perform will leave us thinking that the other person is being treated unjustly and if that were the end, the other person would be treated unjustly

1. Interest of the Parties Impaired by a Breach
R §238:  Effect on Other Party’s Duties of a Failure to Offer Performance
•Kingston v. Preston
Facts:  D agreed to sell his business to P and P agreed to give sufficient security for his payments.  According to D, P failed to provide sufficient security and thus D refused to sell.  

Issues: When one party agrees to sell and a second party agrees to give sufficient security for his payments, are those covenants mutual and independent so that it is no excuse for nonperformance by the first party for him to allege breach of covenant by the second party?
Rule:  Breach of covenant by one party to a contract relieves the other party’s obligation to perform another covenant which is dependent thereon, the performance of the first covenant being an implied condition precedent to the duty to perform the second covenant.

Rationale:  -when borrowing money, lender makes the rules (he who has the gold makes the rules)
R §§250-257:  Repudiations

UCC §2-609:  Right to Adequate Assurance of Performance

UCC §2-610:  Anticipatory Repudiation

UCC §2-611:  Retraction of Anticipatory Repudiation
•Hochster v. De La Tour
Facts:  Before P was due to perform his contract of employment for D, D announced his intention to repudiate the contract, whereupon P immediately commenced an action for breach of contract.

Issue:  When the time for performance has not arrived, but one party nevertheless indicated his intention not to perform, must the other party wait until the performance should have occurred before bringing action for breach of contract?
Rule:  A party to a contract who renounces his intention to perform may not complain if the other party, instead of waiting until performance is due, elects to sue immediately for breach of contract.

Rationale:  Court determines that anticipatory repudiation is a breach and thus the courier is allowed to recover damages at the time of the repudiation to seek alternate employment as a result of that repudiation

•Anticipatory repudiation:  repudiation of a contractual duty before the time for performance, giving the injured party an immediate right to damages for total breach, as well as discharging the injured party’s remaining duties of performance.
-**R §§250-257; UCC §§2-609—2-611 for anticipatory repudiation**
• US v. Seacoast Gas Co.

Facts:  P sued when D, a supplier of natural gas to a gov’t housing project, wrote the gov’t, alleging it guilty of breach.  P did not recognize any right of D to breach and notified it that if the P did not receive assurance of continued performance, it would find a new supplier and charge D the difference.
Issues: Had the US altered its position before Seacoast retracted its repudiation?
Rule:  A repudiation may be retracted up until the other party has commenced an action thereon or otherwise changed his position.
Rationale:  

Up to some point, you can retract a repudiation:  The refusal to acknowledge a contract 

When is it too late?

1. When the other party changes its position

2. When the non-breaching party indicates it is clear that he regard repudiation is final

3. Passage of time set by notice

(any of these three will terminate the time period in which repudiation is required
UCC §2-609(1):  Right to Adequate Assurance of Performance
• Pittsburgh-Des Moines Steel Co. v. Brookhaven Manor Water Co.
Facts:  P asserted that it was entitled to demand that the purchase price of the tank it was manufacturing for D be placed in escrow or that the prez of D personally guarantee the purchase price and suspend manufacture until this happened.

Rule:  If either party under a sales contract has reasonable grounds for insecurity with respect to the performance of the other, UCC §2-609 (1) gives him the right to demand in writing adequate assurance of due performance and, if  commercially reasonable, to suspend any performance for which he has not already received the agreed return until such assurance is received.
Rationale:  (more anticipatory repudiation)

Use §§2-609—2-611

(here, P was unreasonable in his demands and there was no reasonable ground for insecurity on his part

UCC §2-713:  Buyer’s Damages for Non-delivery or Repudiation
UCC §2-610:  Anticipatory Repudiation

UCC §2-611:  Retraction of Anticipatory Repudiation
• Cosden Oil & Chemical Co. v. Karl O. Helm Aktiengesellschaft

Facts:  A contract for the sale of polystyrene was entered into by the parties when oil prices were driving the price of polystyrene higher, but a series of other unexpected problems left P unable to meet the requirements of the K.
Rule:  If a buyer learns of a seller’s anticipatory repudiation before the time of performance and elects not to cover, damages may be fixed at the difference between contract price and the market price at any commercially reasonable time after the buyer learns of the repudiation.  

Rationale:  -Using a commercially reasonable amount of time, the buyer could explore cover options, the seller can attempt to perform, and neither party would bear the burden of changing market prices

Rs §2-713; §§2-610 & 2-611 are key
-§2-713:  provides for the damages of difference bt/wn K price and market price at the time when the buyer learns of the seller’s breach/repudiation

-3 times at which this can occur:

1. When buyer learns of repudiation

2. When he learns of repudiation plus a commercially reasonable time

3. When performance is due under the K

•Britton v. Turner
Facts:  P entered into year-long contract to perform for D for a total of $120 and P performed for 9 ½ months and then abandoned efforts voluntarily.  D refused to offer any compensation for the work completed b/c the whole of the contract was not completed

Rule:  Equity requires that where part of the labor of a service contract has been rendered and the party has then voluntarily abandoned the contract, recovery for the fair value of the labor completed may be had in quantum meruit, so long as it is less than the contracted compensation.  
**NOT VERY IMPORTANT ACCORDING TO KYSER**

2. Cancellation in Response to Breach
R §235:  Effect of Performance as Discharge and of Non-performance as Breach

R §237:  Effect on Other Party’s Duties of a Failure to Render Performance

R §238:  Effect on Other Party’s Duties of a Failure to Offer Performance

R §239:  Effect on Other Party’s Duties of a Failure Justified by Non-occurrence of a Condition

R §241:  Circumstances Significant in Determining Whether a Failure Is Material

R §242:  Circumstances Significant in Determining When Remaining Duties Are Discharged
•Jacobs & Young v. Kent
**Most interesting case this semester according to Kyser**

Facts:  P built country home for $77k for D and sued for ~$3.5k which remained unpaid

-About a year after completion, D discovered that not all pipe in the home was of Reading manufacture as specified in the K and D ordered that the plumbing be replaced, but P refused, contending that the pipe he used was of comparable quality and price

-P’s omission was neither fraudulent nor willful, just due to an oversight, but D still refused to pay the balance of the K
Issue:  Was the omission by P so trivial and innocent so as not to be a breach of the condition?
Rule:  An omission, both trivial and innocent, will sometimes be atoned for by allowance of the resulting damages and will not always be the breach of a condition to be followed by forfeiture.  For damages in construction contracts, the owner is entitled merely to the difference between the value of the structure if built to specifications and the value it has as constructed.
Rationale:  If it is a breach, in order to be a condition, the modern restatement rule is no material breach of builder’s promises if there has been a material breach
(Cardozo opinion)

R §§235, 237-239, 241-242

Dissent:  -“substantial” depends on how much non-breaching party cares

-Dissent thinks reading the K as a whole, the P does care about performance of the contract according to the piping, and both sides would agree that if you care enough to make a part of the K, then it should be a condition

•Plante v. Jacobs
Facts:  When Ds believed that P, whom they contracted to build a home upon their lot for $26.7k, used faulty workmanship and incomplete construction, they stopped further payments to him after having paid $20k.  P then refused to complete and sued to establish a lien on the property.

Issue:  Can there be recovery on a K without there having been substantial performance?
Rule:  There can be no recovery on a K as distinguished from quantum meruit unless there is substantial performance which is defined as where the performance meets the essential purpose of the K.

Rationale:  -just look to what a reasonable person would want and that standard says that it doesn’t make any difference

• Walker & Co. v. Harrison
**Opinion is Good model answer for material breach**:  important case
Facts:  D rented a neon sign and sought to repudiate the rental agreement when P delayed in repairing the sign.

Rule:  A party attempting to repudiate a K must convince the court that the other party has materially breached the K.

Rationale:  Store owner’s repudiation is a breach b/c there has been no material breach of the lessor’s prior obligation to do this, once there is such a breach, the buyer is entitled to suspend payment and refusal to pay is not a breach or repudiation

:-essential to one party’s repudiation that he demonstrate “material breach” by the other party – no touchstone as to the criterion of “materiality”

-Although W’s delay in rendering service was irritating, it cannot be called a material breach as a matter of law

UCC §2-612:  “Installment Contract”; Breach
• Plotnick v. PA Smelting & Refining Co.
Facts:  P, a seller of battery lead, entered into a K to sell installments of lead to a buyer; the seller was very late in completing shipments and the buyer delayed payments, leading to an impasse.

Rule:  Where an installment contract exists and the buyer refuses to pay on one installment, it depends in each case on the terms of the K, and the surrounding circumstances, whether the breach of K is so material as to justify the injured party in refusing to proceed further or whether the breach is severable, giving rise to a claim for compensation, but not a right to treat the K as broken.

Rationale:  UCC §2-612 is key

If UCC, the §2-612 says this would be an installment K

2-612-1 installment b/c performance is due in stages and delivery of goods in stages makes it an installment K

2-612-2:  breach as to any installment creates certain rights for the other party

2-612-3:  non-conformity means a seller’s breach, not a shipment

( so buyer’s default only gives the seller the right to cancel the K if that non-payment substantially impairs the value of the whole K – not that different from material breach

•McCloskey & Co. v. Minweld Steel Co.
Facts:  P, a contractor on PA state hospital project, made 3 contracts with D for the latter to furnish and erect all structure steel for 2 of the hospital bldgs

-When D had difficulty getting the steel b/c of the outbreak of the Korean War, it wrote P requesting its help or the state’s help in finding steel; P wanted unqualified assurances and didn’t get them

-P treated the letter as notice of D’s intention not to perform the contracts, and thus a breach

Issue:  Was D’s request for help from P to find steel a failure to supply sufficient materials and, hence, a breach of contract?
Rule:  In order to give rise to a renunciation amounting to a breach of K, there must be an absolute and unequivocal refusal to perform or a distinct and positive statement of an inability to do so.

Rationale:  -failure to take preparatory action before the time when any performance is promised is not anticipatory breach, even though such failure made it impossible for performance to take place, though the promisor at the time of failure does not intend to perform his promise

R §236:  Claims for Damages for Total and for Partial Breach

R §243:  Effect of a Breach by Non-performance as Giving Rise to a Claim for Damages for Total Breach
•K & G Construction Co. v. Harris
Facts:  D, a subcontractor, damaged P’s house while working, and refused to pay further installments until damage to the house had been compensated

Issue:  If a party to a contract suffers damages through the negligent performance of the other party, may an installment payment be withheld, in partial satisfaction?
Rule:  The failure of a party to a K to perform in a substantial and negligence-free manner will justify the withholding of an installment payment, and so long as withholding was justified, the party will have wrongfully repudiated if work is abandoned.

Rationale:  -when D negligently damaged the property, this constituted a breach of D’s manner to perform his work “in a workmanlike manner, and in accordance with best practices”; breach was material

R §240:  Part Performances as Agreed Equivalents
•Gill v. Johnstown Lumber Co.
Facts:  P agreed to drive several types of logs down a river for D
-A flood swept the logs away past the D’s boom and D refused to pay on the K
Issue:  Whether the contract upon which the P sued is entire or severable?
Rule:  If a contract consists of several and distinct items, and the price to be paid is apportioned to each item, the contract can be severed into its component parts.
Rationale:  (NOT VERY IMPORTANT)

*UCC §2-508:  Cure by Seller of Improper Tender or Delivery; Replacement

*UCC §2-601:  Buyer’s Rights on Improper Delivery

UCC §2-602:  Manner and Effect of Rightful Rejection

*UCC §2-606:  Definition of Acceptance of Goods

UCC §2-607:  Effect of Acceptance; Notice of Breach; Burden of Establishing Breach After Acceptance; Notice of Claim or Litigation to Person Answerable Over

*UCC §2-608:  Revocation of Acceptance in Whole or in Part

UCC §2-612:  “Installment Contract”; Breach
•Ramirez v. Autosport
Facts:  P sought the rescission of their contract to buy a camper with defects from D, and the return of a trade-in van they had tendered pursuant to the sales agreements.
Issue:  May a buyer reject defective goods that do not conform to the requirements of the sales agreement?
Rule:  Under a contract for the sale of goods, the seller is required to furnish a “perfect tender” of the subject matter of the contract, and the buyer may reject any nonconforming goods.
Rationale: *key case according to Kyser*  

UCC §§2-508, 2-601, 2-602, 2-606, 2-607, 2-608, 2-612 – all are relevant
Goods fail to conform in any respect is a breach, but seller has the opportunity to cure the breach and prevent the cancellation under §2-508

-When confronted with faulty goods, the buyer may reject, accept or accept commercial units and reject (§2-601)

-§2-606 defines what acceptance is

-If on Oct. 5, the seller had cured the car, would the K still be valid?  No, the reasonable time to cure had expired and buyers would take position that they already rejected and leaving on Sept. 1 is implicitly a rejection

§508-1:  can cure always up to the time of performance

§508-2:  if seller reasonably believes that defects are minor enough, the buyer will take the goods, then seller has reasonable time to cure

Q:  What if you accepted without knowing that the goods were accepted?

-If buyer discovers defects, revocation comes in (§2-608) – must be a legit reason why you didn’t see the defects in the first place; accepting without making a proper inspection, then it’s too late

3. Agreed Enforcement Terms
UCC §1-203:  Obligation of Good Faith

UCC §1-208:  Option to Accelerate at Will
•Baker v. Ratzlaff
Facts:  Baker agreed to buy popcorn from R in 3 installments with payment on delivery; some popcorn was delivered, but no payment received.  Instead of asking for payment, R gave notice of termination.

Issue:  If an installment contract contains a termination provision for failure to pay upon delivery, has the seller acted in bad faith if the contract is terminated without requesting payment first?
Rule:  The duty of good faith extends even to termination clauses, and as a result, a seller will have acted in bad faith if he abuses his discretion in utilizing a termination provision without first attempting to secure performance from the buyer.
Rationale:  **Difficult case, poor opinion according to Kyser** Very weird.
•Brown v. Avemco Investment Corp.
Facts:  An airplane used as security for a loan was going to be bought by a group of buyers, ready and willing to pay the remainder of the loan debt, but D refused to accept payment of the remaining debt and repossessed the plane.

Issue:  Does the UCC impose a duty of reasonableness and fairness when a creditor invokes an acceleration clause for the claimed purpose of reacting to an impairment of property held in security for a debt?
Rule:  The UCC requires that options to accelerate a debt be exercised with a good faith belief that the prospect of payment or performance is impaired.

Rationale:  Acceleration clauses are designed to protect the creditor from actions by the debtor which jeopardize or impair the creditor’s security and are not intended to be used offensively for commercial gain
-§1-208 is key:  the creditor may accelerate at will if he deems himself insecure or acts in good faith on his reasonable belief

-in this case, the creditor accelerated not out of a reasonable fear of security impairment but rather from an inequitable desire to take advantage of a technical default – so not 1-208 b/c D acted not out of insecurity, but to take advantage of the other party in bad faith and thus 1-203 applies

Both UCC §§1-203 and 1-208 apply
•Burne v. Franklin Life Insurance Co.
Facts:  P was struck by a car, suffered severe brain damage and remained in the hospital in a vegetative state for over four years before dying, his insurance company refused to pay on the double indemnity accidental death portion of the policy b/c a clause required death to be within 90 days of the accident.
Issue:  Does it violate public policy to enforce an insurance contract provision that denies payment of double indemnity accidental death benefits where death occurs more than 90 days after the accident?

Rule:  Public policy concerns mitigate against the enforcement of an insurance contract term that prohibits accidental death benefits if death occurs in more than 90 days after an accident.

When is nonperformance not a breach?
1. Impracticable

2. Frustration of Purpose
VII.  The Boundaries of Autonomy

1. Excuse for Nonperformance
R §§261-272:  Rs on Impractability of Performance and Frustration of Purpose
•Taylor v. Caldwell
Facts:  By written agreement, D agreed to let Surrey Gardens and Musical Hall at Newington, Surrey, give four “Grand Concerts” and “Day and Night Fetes” and P was to paid 100£/day

-Before any concerts were held, the hall was destroyed by fire without any fault of either of the parties

-P alleged that the fire and destruction of the hall was a breach and that it resulted in his losing large sums in preparation and advertising for the concerts and fees
Issue: Was D excused from performance by the accidental destruction of the hall and gardens which had made his performance impossible?
Rule:  In contracts in which the performance depends on the continued existence of a given person or thing, a condition is implied that the impossibility of performance arising from the perishing of the person or thing shall excuse the performance.  

Rationale:  

R §265:  Discharge by Supervening Frustration

•Krell v. Henry
Facts:  In 2 letters of June 20, 1902, D contracted through P’s agent to use P’s flat in Pall Mall, London to view the coronation procession of King Edward, which was advertised to pass through that area of town, but the K made no mention of it

-When the king became ill, the coronation was delayed and D refused to pay the 50£ balance for which P brought suit
Issues: Where the object of one of the parties is the basis upon which both parties contract, are the duties of performance constructively conditioned upon the attainment of that object?
Rule:  Where the object of one of the parties is the basis upon which both parties contract, the duties of performance are constructively conditioned upon the attainment of that object.

Rationale: 
UCC §2-613:  Casualty to Identified Goods

UCC §2-614:  Substituted Performance

UCC §2-615:  Excuse by Failure of Presupposed Conditions
•Northern Indiana Public Service Co. v. Carbon County Coal Co.
Facts:  NIPSCO claimed that it was excused from its obligations under its K with Carbon when the state made it more expensive to use coal. 
1978:  NIPSCO, P, a utility company, entered into a K with D whereby P agreed to buy about 1.5m tons of coal every year for 20 yrs at a price of $24/ton subject to various provisions for escalation which by 1985 had driven the price up to $44/ton

-1983:  P requested permission from the state to raise its rates to reflect the increased cost of fuel; while the state granted the increase, it also mandated through “economy purchase orders” that P seek out less expensive forms of energy and that any long-term K which provided more expensive fuel would not be passed on to consumers

-when P was able to buy electricity at a cost less than coal, it stopped accepting coal from D and P alleged that it was excused from the K by force majeure
Issue:  Can performance under a fixed-price contract be excused when circumstances cause the contract to be less profitable than originally planned?
Rule:  Performance under a fixed-price contract is not excused when circumstances cause the contract to be less profitable than originally planned.
Rationale:  Here, P is now able to buy electricity at a cheaper rate than coal, BUT, it assumed that risk when it entered into the K with D

-P cannot claim that gov’t regulations prevented it from buying the contracted coal

-the regulations simply made the purchases more expensive and this was the risk that P assumed 

- Contract protects seller on rising prices, but not buyer on falling prices
-Buyer knows that they are not protected and accepted the risk
•Transatlantic Financing Corp. v. US
Facts:  P, under charter to the US, contracted to carry a full cargo of wheat on its SS Christos from Galvestion to Iran but Egypt nationalized the Canal on July 26, 1956 and resulted in an international crisis and making the contract impossible to perform

-US advised P to complete the K anyways, so Christos got to Iran through Cape of Good Hope, arriving on Dec. 30, 1956
Issue:  Was the contract legally impossible, that is, only able to be done at an excessive and unreasonable cost?

Rule:  •When the issue of impossibility is raised, the court must construct a condition of performance based on changed circumstances involving the following:  (1) a contingency, something unexpected, must have occurred, (2) the risk of unexpected occurrence must not have been allocated either by agreement or custom, and (3) occurrence of the contingency must have rendered performance commercially impracticable.

Rationale:  -A contingency occurred when the Christos had to travel through Cape of Good Hope instead of Suez Canal; may have been expressed in or implied from the agreement
-circumstances around this K indicate that the risk of the Canal’s closure may be deemed to have been allocated to P

BUT, No allocation of risk, even impliedly, in the K

-can also safely assume that the Canal was a dangerous, unstable area
•Eastern Airlines, Inc. v. Gulf Oil Corp. II
Facts:  1972:  P entered into an agreement with D where D would supply jet fuel at certain specific cities in the Eastern system with the contract to expire 5 years later; the two parties having first contracted in 1959 
-the parties agreed that the contract should provide a reference to reflect changes in the price of crude in direct proportion to the cost per gallon of jet fuel and selected West Texas Sour crude to be the indicator of the market value of crude

-B/c of mid-east troubles, the gov’t held the price of WTS crude to a lower price than the typical price of crude

Issue:  Does a contract become commercially impracticable where foreseeable circumstances come to pass, making the contract substantially less profitable than expected?

Rule:  A contract will become commercially impracticable only where it is positively unjust to hold the parties bound, and the events making the contract impracticable were unforeseeable at the time of contract formation.
Rationale:  Use the three elements of impracticability in Transatlantic:

•When the issue of impossibility is raised, the court must construct a condition of performance based on changed circumstances involving the following:  (1) a contingency, something unexpected, must have occurred, (2) the risk of unexpected occurrence must not have been allocated either by agreement or custom, and (3) occurrence of the contingency must have rendered performance commercially impracticable.

1. Unforeseen event – maybe the 2-tiered pricing

2. Allocation – yes

3. Performance unreasonably costly – Gulf not really suffering as they have record profits; failed to prove it

•Comparison with UCC §2-615 and the Impracticability Test?

-UCC §2-615:  is the Transatlantic case a UCC case?  Not a sale of goods, but thought the UCC approach for this problem was very illuminating.  The test comes close to adopting the same scheme as the UCC.  

2. Adjustment of Contractual Relations
•Burger King Corp. v. Family Dining, Inc. II
Facts:  BK granted FD an exclusive territorial license to operate BK restaurants in 1963 provided that FD open one BK/yr for the first 10 years of the K and then continually maintain no less than 10/yr for the next 80 years

-FD did not always strictly comply with this, but BK didn’t make an issue
-1968:  Parties enter into a modification where BK agreed to waive FD’s failure to comply with the development rate – McLamore Letter

-Management at BK corporate changed

-Toward the 10th yr of the K, FD had 8 BK restaurants and were about to open 2 more, but BK brought an action seeking to terminate the K for failure to comply with the term mandating 10 restaurants
Issue:  Is the determination whether words in a contract constitute a promise or a condition based on the intention of the parties and the surrounding circumstances?
Rule:  Whether words constitute a condition or a promise is a matter of the intention of the parties to be ascertained from a reasonable construction of the language used and the surrounding circumstances.  
Rationale:  Alternate ways to think of good faith:

1. Commercial Unreasonableness

a. Material Contractual Injury

Examples:

If injuring other parties’ contractual interest and it doesn’t help you in any important way, ( bad faith

-If you do something to protect your own contractual interest which damages the other’s unnecessarily ( bad faith

2. Dishonesty 

NOTE:  that in most cases good faith could be used in deciding rationale, but it usually is not

•Badgett v. Security State Bank (SC of WA)
Facts:  Ps, who had been in and out of the dairy business for years, negotiated a loan with D and had negotiated loans with D for several years

-P proposed certain new terms so as to maximize their eligibility for federal monies under the Dairy Termination Program (DTP)
-BUT, D declined the new terms and P did not receive the benefits

-D’s agent, Cooke, dealt with Ps and was to inform loan cmtee of their dealings

-Ps contend that C had misrepresented their offer to the loan cmtee

-P sued bank for breach of the duty of good faith and fair dealing for damages of $2m; D moved for SJ which was granted

Issues: Can a failure to consider proposed renegotiation terms serve as the basis for a breach of duty of good faith?

Rule:  A failure to consider proposed renegotiation terms cannot serve as the basis for a breach of duty of good faith.

Rationale:  Of course, there is a duty of good faith

-BUT, duty of good faith does not extend to obligate a party to accept a material change in the terms of the K – it only arises in connection with terms agreed to by parties

-duty to cooperate exists only in relation to performance of a specific contract term

-implied duty of good faith did not give rise to the duty on the part of the Bank to consider P’s proposal
•Badgett v. Security State Bank (CA of WA)
Issues: May prior dealings bt/wn contractual parties give rise to a good faith duty to consider new terms?
Rule:  Prior dealings between contractual parties may give rise to a good faith duty to consider new terms.
(The CA decided this case wrongly

•J.J. Brooksbank Co. v. Budget Rent-A-Car Corp.
Facts: D began operation in 1960, attracting franchises like P by agreeing to give them reservations for car rentals out of NYC, LA and Chicago without charge in 1962

-reservations can be made over the phone or by showing up and making reservations
-As years went by, new franchisees were added and their Ks were less favorable

-As the company grew, a centralized reservations system was adopted, with each franchisee paying for each reservation received

-P contended that the original agreement still applied, despite the new technology and it did not pay for reservations

-D contended that the technology rendered the original K impracticable 

-P sued for a declaration that it owed nothing for reservations or that it was entitled to a reduction in such charges
Issues: Will impracticability excuse performance only where an event occurs, the nonoccurrence of which was a basic assumption of the K? 
Rule:  Impracticability will excuse performance of a K only where an event occurs, the nonoccurrence of which was a basic assumption of the K at the time it was made.
Rationale:  -to allow P to continue to receive the original 1962 K, would ignore the gist of the original K which held practical and geographical considerations and the markets serviced

-good faith dictates that D offer P a percentage reduction in reservation costs

**

-the only event that occurred was the normal progression of technology

-While clearly this was not specifically anticipated, it does not go to the essence of the K

-SO, while the original K controls, a reduction rather than an elimination of the fees is the equitable resolution

B’s decision to switch systems seemed more like a business decision than an unforeseen event.  Business decision was a part of events in the greater world that they did not control

Section 3:  Tortious Conduct in Contract Performance
The Borderland of Tort and Contract

•Gruenberg v. Aetna Insurance Co.
Facts: G was owner of lounge in LA and had $35k of insurance from Aetna and other companies

-Nov. 9:  Fire burned the place down and G was arrested for arguing with fire detail

-Nov. 10:  Aetna hired Brown to inspect the premises

-Nov. 25:  D’s attorneys demand G to submit to an examination under oath and to produce documents in suspicion of arson

-Dec. 16:  D told P’s attorneys that they are denying liability under the policies b/c of P’s failure to submit to an exam

Jan. 12:  Magistrate dismissed arson charges against P for lack of probable cause

Jan. 26:  P offered to submit to an exam, but D still refused liability
Ds did the following:  

a. D stated to an arson investigator that P had acquired excessive fire insurance coverage

b. D insurers demanded that P submit to an exam under oath and to produce certain documents “in order to enable them to secure further evidence to support the false implication that P was guilty of arson”

c. D, appearing as a witness for the People at the preliminary hearing on the felony complaint, reaffirmed his statement made to the arson investigator.

Issues: Does an insurer violate the duty of good faith by encouraging a criminal investigation of its insured that it knows to be unwarranted?
Rule:  An insurer violates the duty of good faith by encouraging a criminal investigation of its insured that it knows to be unwarranted.  
Rule/Rationale:  the duty of good faith and fair dealing on the part of the Ds is an absolute one

-no matter how those duties are stated, the nonperformance by one party of its contractual duties cannot excuse a breach of the duty of good faith and fair dealing by the other party while the K bt/wn them is in effect and not rescinded

**

-the P has stated facts sufficient to constitute a cause of action in tort against insurance company Ds for breach of duty of good faith and fair dealing; and that P’s failure to submit to an exam does not hinder his cause of action

•Beck v. Farmers Insurance Exchange
Facts: P was injured by an uninsured vehicle and he made an uninsured motorist claim with his first-party auto carrier, Farmers

-he submitted a policy limit demand of $20k, with supporting documentation, but the claim was rejected without a counter-offer

-the parties later settled for $15k, but Beck reserved any claim he might have for bad faith

-P filed a bad-faith action, contending that D had breached the duty of good faith by failing to investigate and negotiate

Issue:  Does an insurer breach its duty of good faith by unreasonably failing to investigate and negotiate?
Rule:  An insurer breaches its duty of good faith by unreasonably failing to investigate and negotiate.

Rationale:  -more passive kind of bad faith

-Less clear that insurance company here should be characterized in bad faith; real reason that insurance companies might do this is b/c they know that most insurers can’t afford to litigate
CHAPTER 8:  RIGHTS OF THIRD PARTIES

1. Third Party Beneficiaries

Third Parties
R §302:  Replaces creditor and donee beneficiary terms with intended and incidental beneficiaries
Creditor Beneficiary:  A creditor who receives the benefits of a contract between a debtor and another party, pursuant to which the other party is obligated to tender payment to the creditor.

Donee Beneficiary:  A third party, not a party to a contract, but for whose benefit the contract is entered with the intention that the benefits derived therefrom by bestowed upon the person as a gift
Intended Beneficiary:  A third party who is the recipient of the benefit of a transaction undertaken by another

Incidental Beneficiary:  A third party who is affected by a promise made pursuant to a contract although he is not a party to the agreement.
•Lawrence v. Fox
Facts: H owed L $300; H loaned $300 to F in consideration of F’s promise to pay the same amount to L, thus erasing H’s debt to L

-F did not pay L and now L brings this action for breach of F’s promise to H
Issues:  Is a 3rd party precluded for want of privity of contract from maintaining an action on a contract made for his benefit?

Rule:  A third party for whose benefit a contract is made may bring an action for its breach.
•Seaver v. Ransom
Facts: Mrs. Berman, on her deathbed, wanted to leave some property to her niece, S

-The first draft of the will did not include this, and her husband offered to draw up a revision, but B feared there wasn’t time, so she consented to it and her husband said he would leave enough $$ in the will for her niece to make up the difference (serving as consideration) in his own will

-Mr. B died without making such provision for S

-S sued R, the executor of B’s estate, for B’s breach of promise to his dying wife
Issues: Does a niece for whose benefit a promise was made to her aunt have an action for breach of that promise?
Rule:  A niece whose benefit a promise was made to her aunt may successfully bring an action for breach of that promise.
Rationale:  Seaver = donee beneficiary
-In order for 3rd party beneficiary to enforce the promise, there must be a K bt/wn the parties that becomes enforceable
*R §315:  Effect of a Promise of Incidental Benefit

R §302:  Intended and Incidental Beneficiaries

R §304:  Creation of Duty to Beneficiary
•Bain v. Gillespie
Facts: B is a Big Ten ref who made a controversial call in a bball game bt/wn Iowa-Purdue that gave Purdue the victory

-G owned a sports store that started manufacturing a T-Shirt that showed a man with a rope around his neck and “Jim Bain Fan Club” printed on it

-B sued G for injunctive relief, actual and punitive damages

-G counterclaimed, alleging B’s officiating was subpar and constituted malpractice which entitles Gs to $175k plus exemplary damages b/c the call cost them lost profits; actual damages is for loss of earnings and business advantage, emotional distress and anxiety, loss of good will, and expectancy of profits
Issues: Is the real test as to whether a party is a beneficiary under a contract whether the contracting parties intended that a third person should receive a benefit which might be enforced in the courts?
Rule:  The real test as to whether a party is a beneficiary under a contract is whether the contracting parties intended that a third person should receive a benefit which might be enforced in the courts.
Rationale:  (At best, Gs are incidental beneficiaries and thus unable to maintain a cause of action (R §315)

•Lonsdale v. Chesterfield
Facts: C developed certain portions of land and sold them as lots to 81 various buyers by real estate contracts and in each K, C agreed to install a water system in the development and each buyer agreed to pay a portion of the cost of installation and to use the water system

-C sold some of the vendor’s interest in some of the real estate contracts to L, who bought them for investment purposes

-C sold the remaining undeveloped portion to Sansaria, Inc. and as part of the consideration for the sale, S assumed C’s obligation to install a water system for the entire development

-Despite the terms of the K, neither party ever installed the water system
Issue:  Does the creation of a third-party beneficiary require that the parties intend that the promisor assume a direct obligation to the intended beneficiary at the time they enter into the K?

Rule:  The parties must have intended that the promisor assume a direct obligation to the intended beneficiary at the time they entered into the contract in order to create a third-party beneficiary.
Rationale:  Paragraph 3 of the K:  S assumed C’s obligation to construct a water system for the entire development
-Under the terms of the K, S could not fully perform its promise to install the water system without directly benefiting the petitioners as deeded owners of the lots.  Petitioners were thus intended third party beneficiaries of the performance due under the K.
• The Cretex Companies, Inc. v. Construction Leaders, Inc.

Facts:  Owners Northland Mortgage engaged CL to provide general contractor services at a development

-Travelers issues performance bonds naming CL as principal and Northland as obligee 

-CL obtained materials from Cretex, and others

-CL defaulted and Cretex (3rd Party) sought payment under the bond
Issue:  May 3rd party beneficiaries enforce a contract if they were not intended beneficiaries?

Rule:  Third-party beneficiaries may only enforce contracts if they were an intended beneficiary of the agreement.

Rationale:  Owner has no enforceable duty to the subcontractor; owner also not unjustly enriched by this circumstance b/c they paid as their duty demanded

R §313:  Government Contracts
• Martinez v. Socoma Companies, Inc.
Facts:  M alleged that S failed to perform on contracts with the US gov’t under which M claimed he was a third-party beneficiary

-K bt/wn gov’t and Ds to supply training and jobs to some residents to be selected on basis of being underprivileged, unemployed, etc.

-Residents suing the Ds claiming to be 3rd party beneificiaries

Issues:  -comes down to whether promissee (gov’t agency) intended to infer a direct right upon the Ps who are a greater number of people than the contracts would have employed?
Rule:  Only creditor beneficiaries and donee beneficiaries qualify as third-party beneficiaries and have enforceable rights under contracts to which they are not parties.
Rationale:  -Intuition that people who partake in such gov’t programs are third party beneficiaries is WRONG, remedy provisions in this case precluded us from finding them to be 3rd party beneficiaries

-R §313 (2):  just being a member of the public that the gov’t K is intended to cover does NOT make you a third party beneficiary

(narrows defin of intended beneficiaries in such cases

R §309:  Defenses Against the Beneficiary

R §311:  Variation of a Duty to a Beneficiary
•XL Disposal Corp. v. John Sexton Contractors Co.
Facts: Blair, a lawyer, secured land for XL upon which it operated 2 waste facilities

-XL agreed to compensate Blair for past services $5k/month until XL ceased operating the facilities

-XL sold the assets of the Laflin St. facility to S, which agreed to continue monthly payments to Blair

-S later stopped payments to Blair and XL brought suit; S counterclaimed and sought declaratory relief and recovery of money paid to Blair

Issues: May a promisor assert against an intended third-party beneficiary defenses which the promisee may have against the beneficiary?
Rule:  If a promisor agreed to discharge whatever liability the promisee is under to the third party, then the promisor must be allowed to step into the promisee’s shoes to show that the promise was under no enforceable liability.
•United States v. Wood 

Facts:  W and her husband executed a property settlement agreement in their divorce proceedings and one provision was that W would sell the house and use any available proceeds to pay her husband’s ~$126k income tax arrearages

-The house was sold at auction, but W exercised her statutory redemption rights and later sold the house for $575k and did not pay the taxes to US

-US filed a breach of K action 

Issue:  May 3rd parties enforce Ks?

Rule:  Third parties may enforce contracts if they are the intended beneficiaries of a valid agreement.

Rationale:  3rd party beneficiary may enforce a K as long as there is consideration flowing from the promisee to the promisor and the intent of the promisee is to directly benefit the 3rd party

-US had an enforceable right against W due to her settlement agreement with her husband

-US had reliance on promise:  forebearance from pursuing other ways to get the money constituted reliance

2. Assignment and Delegation
R §317:  Assignment of a Right

R §332:  Revocability of Gratuitous Agreements
• Adams v. Merced Stone Co.
Facts:  Tom Prather was owed a sum of $130k by MS and 2 days before he died, he verbally conveyed the sum to his brother, Sam, who was an officer at MS

-Tom delivered no papers or other tokens of the debt, MS raised the conveyance as a defense

Rule:  A gratuitous transfer of the right to collect a debt is not valid absent delivery.
Rationale:  must be an actual or symbolic delivery, like handing of the note to the transferee; T never actually gave anything to S; can’t just be words

R §332 lists the ways a gratuitous assignment can be revocable/irrevocable

-one thing is that right of assignee is terminated by the assignor’s death (2)

-maybe T’s death revoked the assignment

Subrogation:  The substitution of one party for another whose debt the party pays, entitling the paying party to rights, remedies, or securities that would otherwise belong to the debtor.

• Ertel v. Radio Corp. of America
Facts:  Economy Finance Corp. was owed certain sums of money by accounts receivable to Delta Engineering Corp.  Delta assigned its accounts receivable back to Economy as security for loans.

-R was an account debtor of Delta and received notice of the assignment by E, but R made payments to R instead of E

-Delta defaulted and E, an officer of D, paid the debt to E and filed an action against R

-R asserted certain setoff rights, contending that merchandise underlying its obligation to D had been defective
Issue:  Does the subrogee of a creditor take the debt subject to applicable setoffs?
Rule:  The subrogee of a creditor takes the debt subject to applicable setoffs.
Rationale:  One who acquires or succeeds to a right or a claim through subrogation takes it burdened with the same qualifications and limitations to which it was subject in the hands of the subrogor, but taking only the right that the subrogating party had

-If R had setoff rights against D, E assumed D’s responsibilities
R §318:  Delegation of Performance of Duty

UCC §2-210:  Delegation of Performance; Assignment of Rights
•Crane Ice Cream Co. v. Terminal Freezing & Heating Co.
Facts:  Fred, an ice cream manufacturer, entered into a contract with T where F agreed to buy all of his ice needs from T and T agreed to sell to F all of the ice he would need, up to 250 tons/week – a requirements contract

-There was no minimum guaranty on the K and the parties had a personal relationship with each other

-Before the first year of the 2nd term of the K had expired, F assigned his rights and duties under the K to C, a large ice cream manufacturer based in Philly – it would be very difficult for T to transport its ice to Philly as F had been in Baltimore

(this changed the conditions that occurred in the original requirements contract

-Upon learning this, T notified C that the K was over and stopped delivering ice

Rule:  A party may not delegate its duties to a third party under a contract unless performance by another is substantially the same.
Rationale:  The K changed when it was assigned to C from F; the K was not substantially the same after this assignment b/c the duty of providing ice changed from a guy in Bomo to a company in Philly

•British Waggon Co. and the Parkgate Waggon Co. v. Lea Co.
Facts:  Wagon companies; shit happens, duties to L assigned from PW to BW

Rule:  When a nonpersonal service contract is assigned, it remains enforceable.
K called for repair and maintenance and was clearly NOT UNIQUE; it’s assignable

• Sally Beauty Co., Inc. v. Nexxus Prods. Co., Inc.
Facts:  In 1979, N, a manufacturer of hair care products, entered into a K with Best under which Best would be the exclusive distributor of N’s products

-SB acquired B in a stock purchase, and SB succeeded to B’s rights on all of its contracts, including that with N

-SB was a wholly-owned subsidiary of Alberto-Culver, a competitor of N

-N refused to allow SB to distribute their products and cancelled the K

-1983:  SB sued N for breach and N filed a motion for SJ
Rule:  The duty of performance under an exclusive distributorship may not be delegated to a competitor without the obligee’s consent.

Rationale:  UCC §2-210 controls:  party may perform through a delegate “unless the other party has a substantial interest in having his original promisor perform or control the acts required by the contract.”

-N had a substantial interest in not letting SB be the exclusive dealer of their products

-N had right to reject
-Posner opinion – loves law & economics
