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I. Introduction


A. Contracts -- a general overview



1. Private Agreements



2. Voluntary Relationships



3. Gift v. Contract



Gift:


Contract:



Donative Intent

Formality--Symbols (ceremony --importance and memorialization)



Delivery



No Liability

Liability


B. The Makeup of a Contract



1. The Promise:




a. Unilateral:  A promise to do something in exchange for something




Acceptance is performance. No notification necessary




b. Bilateral:  A promise to do something in exchange for a promise to do 




something




Most notify of acceptance



2. The terms of contract




a. Setting the terms is the business of the offeror




b. The acceptor must accept the offer by the terms of the offeror




c. An offer is what the offeree interprets it to be




3. The offer:




a. Definition:  promise in which promisor intends to enter into a relationship with 



the promisee




b. Duration:  The master of the offer can decide how long it's good for. A 




reasonable time depends on the situation.




c. Firm offer = irrevocable offer


C. Breach of Contact



1. Definition:  Someone not fulfilling his/her word



2. 4 types of enforceable contracts:




a. Promise plus consideration




b. Promise plus antecedent benefit




c. Promise plus unbargained-for reliance




d. Promise plus form



3. Remedies:




a. Money damage -- has origin in law court




b. Specific performance -- has origin in equity court




Typically seen in real estate cases, and when the item in question is unique


D. Why Contract law?



1. Promises should be kept



2. Expectations should be met


E. Interpretation of a Contract:  3 Forms



1. 4-Corners




a. Classical view




b. Will only uphold what is expressly written in the contract



2. Judicial Discretion




a. Modern View




b. Can bring in outside knowledge


3.  Parole Evidence Rule



a.  Must have a written contract



b.  Designed to limit parole evidence from attacking the validity of a written document



c.  Designed to honor, except in exceptional circs, written documents



d.  Designed to make this easier for juries to understand



e.  Can now admit evidence to explain and interpret a writing and to show a condition



was not pre-contract



f.  Can’t admit evidence to contradict writing or re: conversations surrounding the 


making of the doctrine.



g.  OVERRULES THE 4 CORNERS RULE

F.  Defenses from enforcement of a contract:

1.  Statute of Frauds (henceforth SOF)


2.  Impossibility / Frustration of purpose


3.  Illegality

II. The Agreement Process:  Manifestation of Mutual Assent


A. Ascertainment of Assent:  The "Objective" Test:



1. The Objective Test  (Modern view):  Must look at circumstances/ context/ outward 



manifestations of intent


Lucy v. Zehmer, Page 230



Facts:  Two drunk guys in a bar; they write out a contract for a farm, but the next day Δ



says it was a joke and will not sell



Holding:  In order to have an enforceable contract, there must be a serious intent to 



contract. Use the objective theory to decide this



Important Notes: Here, look at fact that it was a long discussion, the contract was 



reworked, and they both have intact memory



Intoxication only makes a contract unenforceable if the other party knew or should have 



known that the first was too drunk to contract



2. Subjective Theory:  Old-fashioned view -- meeting of the minds


B. Offer:  Creation of Power of Acceptance



1. Ads are usually invitations to deal, not offers because they are open to unlimited 



number of acceptances



Lonergan v. Scolnick, Π 243




Facts:  Δ put ad in paper, Π wrote about asking about info. Δ wrote that Π had to 



act fast; Δ sold property to party other than Π.




Holding:  Offer (ad) was missing either intent or offer to sell.



2. An ad may constitute an offer if it states specifically to whom the item will be sold--



SPECIFICITY



Lefkowitz v. Great Minneapolis Surplus Store, Π 247




Facts:  After reading ad in paper, guy tried to buy fur coats at a discount. Ad 




said "first come, first serve."




Issue:  Whether the ad in a newspaper was an offer to enter into legal agreement 



to sell the scarves, or whether it was an invitation to deal




Holding:  An ad that is specific may constitute a binding contract



The Problem of the Minimum Trade-in Allowance, 250




Issue:  Whether the ad in the newspaper was an offer and, if so, what were the 




terms?




Holding:  Generally, an ad is not an offer b/c of vagueness, made to the entire 




world, and most people don't believe it's an offer



Statue of Liberty Commemorative Coins, 253




Issue:  Two interpretations of an ad:




We offer to sell you commemorative coins w/ up to a 16% discount if your 




acceptance is rec'd by 12/31




We announce the availability of commemorative coins at up to a 16% discount if 



your offer is rec’d by 12/31




Holding:  It is up to the court to decide what is meant by an advertisement



3. An offer is what the offeree interprets it to be



Southworth v. Oliver, Π 259




Facts:  Δ sent letter with prices for land to two people while leading Π to believe 



was only potential buyer; Π accepted offer; Δ tried to deny sale




Issue:  Whether Δ's letter constituted an offer to sell the land




Holding:  Under the objective theory of contracts, the offer is what the offeree 




interprets it to be using the reasonable person standard.



4. An offer is not good if accepted by an outside third party



Sam the Coin Dealer, 268




Facts:  Sam makes an offer to Joe, and sister tried to accept




Holding:  An offer cannot be accepted by a third party


C. Acceptance:  Exercise of Power of Acceptance



1. Method and Communication of Acceptance




a. In unilateral contracts, acceptance is performance




RSTMT:





i. Offeree must at least perform in part





ii. Start of performance is promise to complete





iii. No notification needed unless otherwise stated





iv. Contract may be discharged if offeree has reason to know that 





offeror has no means of learning of performance w/ promptness and 





fails to notify the offeror of acceptance



Ever-Tite Roofing Corp. v. Green, 276




Facts:  Δ bought a roof under a contract that said it became valid if 1) authorized 



contractor signs of 2) work starts. When Π got there, someone else was already 




working on the roof




Issue:  Whether there was reasonable time in which the Δ should have notified Π 



that contract was not accepted. Unclear if unilateral or bilateral




Finding:  Evertite wins, b/c time reasonable on Π's part so Δ breached in 




employing others




In unilateral contract, Π wins because commencing of work is ambiguous and can 



extend to loading of trucks




In bilateral contract, Π wins because all of the actions are in the future and no 




time was specified.




Important note:  Ct decides what makes up a reasonable amt of time



Carlill v. Carbolic Smoke Ball Co., 285




Facts:  Ad in paper made anti-disease guarantee backed by $ in the bank. Π got 



sick and wants to collect.




Issue:  Whether the ad was intended to be an offer, and if so, what were the 




terms?




Holding:  Ads that offer regards on the basis of a condition are a unilateral 




contract that can be accepted by anyone



Harris v. Time, Inc., 316




Facts:  Π rec'd junkmail that made it sound like opening the envelop would result 



in his receiving a watch. Upon opening, learned that he'd have to place an order 



to get the watch.




Holding:  Technically, the offer was the junkmail and the acceptance was 




opening the mail.




Important notes:  Case decided that the case was frivolous -- "deminimus" theory




b. Silence is not an acceptance



Ammons v. Wilson, 309




Facts:  Salesman for Δ booked Π for 60,000 lbs. of shortening, subject to approval 



by Δ. Π then ordered it for prompt shipment at a lower price, Δ declined but 




waited 12 days, during which the price changed.




Issue:  Whether Δ had implied acceptance of the offer by silence (waiting 12 




days)




Holding:  Silence does not equal acceptance unless prior dealings have 




established it as such




(Finding:  Prior dealings established silence as an acceptance)




c. An accommodation to an offer is not an acceptance



Corinthian Pharmaceutical Systems, Inc. v. Lederle, 279




Facts:  Π made an offer to purchase 1000 vials of vaccine, Δ shipped 50 at lower 



price, explained that prices were going up. . . rest of 950 have to be higher price.




Issue:  Whether the remaining viles should be at the lower price




Holding:  Since this is covered by the UCC, a shpmt of non-contract-conforming 



goods aren't an acceptance if seller notifies buyer.




d. In order to an accept an offer, the acceptor must know about the offer prior to 



acting



Glover v. Jewish war Veterans of U.S., 291



Facts:  Δ offered $ for information leading to the arrest of a murderer. Π gave info 



w/o knowing of contract, tried to collect afterwards.




Holding:  There can be no contract unless the claimant knew of the offer and 




acted with the intention of accepting such an offer.




e. In bilateral contracts, no contract until acceptance is communicated to the 




offeror



Hendricks v. Behee, 273




Issue:  Whether the buyer's notification to the agent that the buyer has 





withdrawn an offer is timely to be affective revocation given that the buyer has 




not rec'd the acceptance




Whether the seller's signing of the acceptance but not notifying the buyer was 




affective




Holding:  No contract until acceptance of an offer is communicated to the offeror.




Notice to an agent is notice to the offeror.




Important notes:  An agent gets authority from a principal, but is limited by the 



principal. Absent notice to the buyer that agent has limited authority, what 




authority the buyer perceives the agent to have, the agent has.




f. The MAILBOX RULE vs. FIRST IN TIME RECEIVED RULE





i. Acceptance is effective upon mailing (when it is the first piece of 





communication)





ii. Rejections and revocations are effective upon receipt





iii. If an acceptance overtakes a rejection, it's a valid acceptance. 




(OVERTAKING REJECTION RULE)





So:  1

     2

     3



Mails:

Acceptance
Rejection
Rejection



Mails:

Rejection
Acceptance
Acceptance



Receives:
Rejection
Acceptance
Rejection



Receives:
Acceptance
Rejection
Acceptance



Result:

Contract

Contract

No contract, but has a counter-offer



Adams v. Lindsell, 301




Facts:  Δ wrote to Π offering 800 tods of wool at X price, demanding response 




within 14 days by mail. Δ rec'd response two days later than expected and sold 




wool to 3rd party




Holding:  In matters of offer and acceptance by mail, acceptance is binding on 




the offeror when it is posted




Important notes:  Is too bad for offeror b/c offeror is the one who chose how the 



offer should be accepted





iii. When a rejection overtakes acceptance, which was mailed first AND 




the offeror relies on the rejection to his/her detriment, the offeree is 





estopped from taking advantage of the 1st acceptance.



2. Nature and Effect of Counter-Offer




a. A counter-offer counts as a rejection, and turns the offeree into the offeror




b. Mirror Image Rule:  Acceptance must be of the offer that was made



Minneapolis & St. Louis RR Co. v. Columbus, 321




Facts:  Π asks for price on rails, but orders a smaller quantity than Δ's offer.




Holding:  Mirror-image rule. Acceptance of terms other than the offer constitutes 



a rejection


D. Termination of Offer:  Destruction of Power of Acceptance



Dickinson v. Dodds, 339




Facts:  Δ sent memo to Π agreeing to sell property, with option to keep offer open 



for two days. Before two days up, Π learned that Δ offered to sell property to 




another; Π tried to buy property but it was already gone.




Issues:  Whether buyer's hearing that property was sold to another effectively 




revokes the offer. Whether negotiations ended when Π learned Δ sold the 




property to another




Holding:  Subjective theory:  no meeting of the minds, so no contract.





Objective theory:  Revocation reached through a third party is good


E. Irrevocable Offer:  Nondestructible Power of Acceptance



1. With an option (I offer to pay you $500 to keep your offer to sell me X open until 



Monday @5 p.m.), offeree can do whatever he/she wants up until the expiration of the 



offer



Humble Oil & Refining Co. v. Westside Investment Corp., 348




Facts:  Seller gave buyer an irrevocable option to purchase land, giving buyer 




until a certain time or to give notice and pay within 10 days of notice while giving 



an option of $50. Buyer entered into option contract, but before time period up, 




tried to change terms within the contract.




Issue:  Whether buyer's attempted modification of the offer constituted a 




rejection of the option contract thereby releasing the offeror




Holding:  Parties to an option contract can do some negotiating during the 




option period. This negotiation time does not reject the actual contract.



2. A unilateral contract may be withdrawn before the act requested is performed



A unilateral contract may not be withdrawn once the act starts. . . 



Petterson v. Pattberg, 354




Facts:  Δ owns a bond that Π has to pay off. . . Δ wrote Π saying that if paid off 



before X date, the bond was paid off. Π showed up to pay off, Δ revoked before 




Π said anything.




Holding:  A unilateral contract may be withdrawn before the act requested is 




performed



Marchiondo v. Scheck., 357




Facts:  Δ offered to sell real estate to Π w/ acceptance being payment . . . Δ 




revoked offer in writing before the time limit was up for Π to accept




Holding:  No unilateral contract until part performance



Professor Fuzzy's Well, 361




Facts:  Assume that fuzzy made an offer of $1000 if well drilled. Is this unilateral 



or bilateral?  Is moving equip on the property an acceptance?



James Baird Co. v. Gimbel Bros., Inc., 361




Facts:  Δ is a subcontractor that sent out bid saying absolutely guaranteed. Then figured 



out mistake . . . Π put in bid and won before rec'd Δ's withdrawal.




Holding:  Under a bilateral contract, so Δ could withdraw in a timely fashion, even w/  



Π's reliance.



3. Reliance may be a sufficient reason to make a promise binding



Drennan v. Star Paving Co., 364




Facts:  Subcontractor made a mistake in the bid, but contractor relied on the bid 



in submitting the overall bid.




Important notes:




Conventional approach (Judge Learned Hand):  A subcontractor can withdraw 




its offer before the general contractor relies on it.




New Law (Judge Traynor):  Even in a bilateral situation where a subcontractor 




submits a bid to a general contractor, knowing that the general contractor will 




rely on it to its detriment, once the general contractor has relied on sub's offer by 



submitting its own offer to a high power, the subcontractor cannot withdraw its 




offer.

III. Insufficient or Defective Formulation of Agreement:  Indefinite, Incomplete, and Deferred Terms


A. Defective Formulation and Expression of Agreement



1. Meeting of the minds is needed -- no contract if mutual mistake:  The Classical View



Raffles v. Wichelhaus, 377




Facts:  Purchase of cotton on the ship named Peerless. Turns out there are two 




ships named Peerless, buyer was ordering on first ship, seller delivered on 




second ship.




Holding:  Mutual assent (meeting of the minds) is necessary. A contract is void 




if there is a mutual mistake as to the subject matter.


B. Indefinite Agreements



Varney v. Ditmars, 384




Facts:  Δ offers Π a fair share of profits to get business up to date. Π then 




discharged early. . . wants to recover fair share of profits.




Holding:  Decided terms too vague to rule on so Π can't collect.




DISSENT:  CARDOZO:  Fill gap of ambiguity by going beyond the four corners 



of the document


C. Incomplete and Deferred Agreement



1. Courts can fill in terms that are seen as minor



Metro-Goldwyn Mayer, Inc. v. Sheider, 39




Facts:  Actor and studio have contract but leave out starting date for series for 




later discussion




Holding:  Court can fill in gaps of missing terms  (SEE CARDOZO FROM 




VARNEY)



2. Agreement to agree is too vague for cts to enforce



Joseph Martin, Jr. Delicatessen, Inc. v. Schumacher, 393




Facts:  Leasee wanted to renew lease, but landlord astronomically increased the 



rent. Renewed rent was an agreement to agree later on.




Holding:  A mere agreement to agree is unenforceable. Without words indicating 



the possible resolution of ambiguity, the contract is not binding.



3. Agreement to finish terms in future is enforceable as a mutually binding obligation to 



negotiate in good faith


D. Remedies Where Agreement Incomplete or Indefinite



Hoffman v. Red Owl Stores, Inc., 421




Issue:  Whether one can recover prebargain reliance on promises made to acquire 



a franchise




Holding:  One can recover during the prebargain phase for damages incurred, but 



only under promissory estoppel, and not under breach of contract.




Important notes:  When there is no breach of contract, one has to try to get 




promissory estoppel. Legally, the franchise didn't do anything wrong, so 




Hoffman needs to say that he relied on a promise, to his detriment, and should 




thus be allowed to recover.




Equitable estoppel is when a person lies on a misrepresentation to his/her 




detriment, whereas with promissory estoppel, the person relied on a promise to 




his/her detriment.

IV. Defects in Bargaining Process


A. Unilateral and Mutual Mistake



1. Discovery of a mistake (a belief that is not in accord with the facts) is basis for 



rescinding a contract




a. If both parties make a mistake, the contract is voidable by the adversely 




affected party




b. If one party makes a mistake, the contract is voidable if:





i. Enforcement of the contract is unconscionable  OR





ii. Other party has reason to know of mistake  OR





iii. Other party has caused the mistake



Boise Jr. College Dist. v. Mattefs Const. Co., 446




Facts:  R made a bid on A's contract w/ bonding clause if accepted. Wants to 




rescind b/c accidentally omitted glass bid.




Issue:  Under what circumstances will someone who commits a unilateral 




mistake be allowed to rescind a contract




Holding:  Can recover if:





i. Mistake is material





ii. Enforcement of a contract is unconscionable





iii. Mistake did not result from a violation of a positive legal duty or 





from culpable negligence





iv. Party to whom the bid is submitted will not be prejudiced except by 




the loss of the bargain





v. Prompt notice of the error is given



Beachcomber Coins, Inc. v. Bostkett, 454




Facts:  Π brought action for rescission of a purchase of $500 for a dime. Π says 




dime counterfeited; Δ doesn't disagree. Both Π and Δ had examined the dime in 



depth before sale




Holding:  Since both parties were mistaken, the contract is void. Negligent failure 



to discover that both parties made a mistake does not preclude a rescission.



Lenawee Cty. Board of Health v. Messerly, 457




Facts:  Guy bought land from Δ which had been contaminated by a previous 




owner. Π stepped in and wouldn't let anyone use the land.




Holding:  Rescission need not be granted every time there is a mutual mistake. 




One must examine which party bears the risk of mistake.




Important notes:  BARREN COW TEST -->  mistake of quality?  Or of actual item 



itself?




Rescission is only when the mistaken belief is the basic assumption on which the 



contract is made, and which materially affects the performance of the parties.



2. Goal of reformation for a mistake:




a. restore efficiency of a writing which was supposed to be in writing but was 




omitted





i. Δ will deny that it was intended to be in writing, so Π has burden of 





showing mistake



3. When the mistake is by a 3rd party, who ever decided to use the 3rd party must bear 



the loss



Ayer v. Western Union Telegraph Co., 468




Facts:  Π sent contract to sell wood at $2.10. The telegram stated $2. Π wants Δ 



to pay the difference




Holding:  Party who selects the means of communication must suffer the loss. 




An offer is what the offeree believes it is, so Π is bound to sell at the mistaken 




price.



Mistakes in Transmission 470




Holding:  Buyer's having rec'd a mistaken offer doesn't know about an involved 



3rd party. Under the objective theory, that's just too bad for S.


B. Fraud and the Duty to Disclose



Morta v. Korea Insurance Corp., 471




Facts:  Π in car accident. . . signed standard release when got $900, later suffered 



stroke.




Process question:  entered into under good faith, free of fraud, undue influence, 




or mistake?




Was the provision fair?  free from unconscionability?




Katz thinks that both were mistaken as to the extent of the injury, but ct found 




release was not ambiguous, unclear, or tricky.




Dissent says Δ knew Π needed cash and took advantage.

V. Bargain Contact:  Promise Plus Consideration  (Exchange contracts)


A. Bargain Requirement



1. Consideration:  I promise to X in exchange for a promise to Y



Kirksey v. Kirksy, 57




Facts:  Π = wife of Δ's brother. Brother died, Δ sent Π a letter saying if Π will 




move, he'll let her and her family have land, etc. Π moved, then Δ tried to make 



her leave.




If a promissory estoppel case,  Π relied on this to her detriment and would thus 




win.




If a consideration case, Δ's actions were a mere promise and thus not enforceable




Holding:  Must have consideration




a. Is a performance and/or return promise that must be bargained for




b. Is bargained for if sought by promisor in exchange for promise and is given 




by promisee in exchange for the promise




c. Performance must consist of:





i. An act other than a promise OR





ii. Forbearance OR





iii. creation/modification/destruction of a legal relation




d. Performance may be given to promisor or another person. May be given by 




the promisee or another person.




e. Does not equal motivation, which is the reason for the offer




f. Must be a detriment to promisor or benefit to promisee



Thomas v. Thomas, 67




Facts:  Π has to pay L1 per year as rent so long as she's unmarried and alive




Holding:  Anything of value to one of the parties will act as consideration



Langer v. Superior Steel Corp., 58




Facts:  Upon Π's retirement, Δ offered pension for loyalty to company. Then 




stopped payments after 4 years.




Holding:  Because the promise was for future loyalty, there is sufficient 




consideration




Important notes:  company could have argued this was a series of monthly 




unilateral contracts.



2. Consideration is different from reliance:




a. Nothing is actually exchanged, but the offeree relies upon it to his/her 




detriment


B. Sufficiency of Exchange



1. In General



Hammer v. Sidway, 79




Facts:  Uncle promised $ to nephew for not drinking, swearing or gambling until 



the age of 21




Holding:  Consideration b/c nephew gave up things that he was legally allowed 




to do




a. Peppercorn theory is that consideration should be abandoned in favor of just 




a piece of writing of intent to contract



Jones v. Star Credit Corp, 90




Facts:  Π, welfare recipients, bought a freezer for $1200. Retail value is $300.




Issue:  Whether, under UCC, the transaction and resulting contract can be 




considered unconscionable




Holding:  If there is a huge price-value disparity, the contract may be 





unconscionable




Important notes:  Competing theory:  If you are a competent adult, you contract 



at your peril



In re Green, 95




Facts:  Couple having an affair, split up. Man offers to pay for house, etc. 




Consideration is $1.




Issue:  Whether $1 is good consideration for this contract




Holding:  Nominal consideration can be sufficient so long as the intent is to 




create a transaction and not a gift.




Finding:  This was decided on a different level. . . the ct found insufficient 




consideration b/c didn't want to enforce an unconscionable bargain. . . at time, 




adultery really bad.



Fiege v. Boehm, 98




Facts:  Δ thought impregnated Π. Π promised not to file paternity if Δ paid up. Δ 



found on not father, stopped paying.




Issue:  Will any act or promise given in exchange for another promise or act 




suffice?




Holding:  Forbearance to sue is sufficient consideration if party forbearing suit 




has honest belief in possibility of well-founded suit.


C. Pre-Existing Duty Rule



1.  The performance or the promise to perform a pre-existing duty does not nec. Constitute 


consideration.



Levine v. Blumenthal, 104




Facts:  Π leased land to Δ; Δ subsequently unable to make lease payments at full amt.



Π said a lower amt was fine; Π now suing for missing $ and the unpaid last month’s



rent.




Holding:  A secondary agreement w/ no additional consideration from the first 




agreement creates no legal obligation.



Angel v. Murray, 110



Facts:  Π, garbage guy w/ contract w/ city, requested on 2 occasions an additional 



$10K/yr in order to compensate for an increase in the # of residential units.




Holding:  Modification of a contract may occur if parties agree and if:





i.  Original contract was made before the contract was fully performed





ii.  Underlying circumstances which prompted the modification were 





unanticipated by the parties





iii.  The modification is fair and equitable.

D. Mutuality of Obligation


Wood v. Lucy, Lady Duff Gordon, 124


Facts:  Δ, designer, employed Π to sell stuff.  Π was to have exclusive right to put Δ’s 


enforcement on something, plus right to sell Π’s designs or license others to market 


them.  Δ, in exchange, got ½ profits.  Contract was to be at least one year.  Π says Δ 


breached by endorsing things w/o Π’s knowledge.



Holding:  Mutuality of obligation requires obligation on both sides.  Covenant to use 


good faith efforts.  Definiteness on both sides can be implied.  Contract can be 



imperfectly expressed and still be instinct with obligation.  One party doesn’t have to be 


placed at mercy of the other party.  Δ breached.

VI. Moral Obligation:  Promise Plus Antecedent Benefit


B.  Clean-Hands Doctrine



If both parties are at fault, neither can recover


C.  3 Categories of Moral Obligation:



1.  Promises to pay for heroic acts / acts of bravery



2.  Promises to pay for a debt that has been discharged in bankruptcy



3.  If SOL runs on a claim, but a promise to pay for debt already dismissed under SOL is 


enforceable


D.  Promise plus antecedent benefit



1.  Restitution designed to prevent unjust enrichment



2.  When is it inequitable for B to retain benefit conferred by A on B w/out B’s request?




a.  Did A confer measurable benefit on B w/ expectation of compensation?




b.  If B retained benefit after knowing it had been conferred and A expected 




compensation, did A give B an opportunity to decline the benefit before it was 




conferred?





i.  If so ( liability based on theory of consent





ii.  If not ( A can’t recover in quasi-contract unless a reasonable





excuse for failing to do so.



3.  One who, w/o intent to act gratuitously, confers a measurable benefit upon another, is entitled 


to restitution if he affords the other an opportunity to decline the benefits or else had a reasonable 

excuse for failing to do so.


F.  Mutuality of Obligation



1.  Has nothing to do w/ quasi-contract



2.  Difficulty created when contracts made with many conditions



3.  Contractual obligation not easily imposed on an unwilling party


Mills v. Wyman, 139


Facts:  Son of Δ got sick – Π helped him get better.  Δ wrote to Π promising to pay back 

expenses.  No consideration.


Holding:  It is only when the party making the promise gains something, or he to whom it is 
made loses something, that the law gives the promise validity.


Finding:  No recovery under contract.  Must go to quasi-contract.

Webb v. McGowan, 145


Facts:  App injured for life in keeping Δ from dying by a large wooden block falling on him.  Δ 
agreed to care for APP for life. . . after Δ’s death, payments stopped.


Holding:  Moral obligation is an exception to past-consideration rule.  When someone has acted 
to benefit another person and a promise has been made, RSTMT has it be enforced.


Finding:  Allowed recovery even though under traditional doctrine of consideration, there 
shouldn’t be any.  Ruled this was a contract under reasoning of moral obligation.

Harrington v. Taylor, 148


Facts:  Δ assaulted wife, who took refuge in Π’s house.  Δ came to house – wife knocked him 
down w/ axe, would have decapitated him if Π hadn’t intervened.  Δ ended up w/ a mutilated 
hand.  Δ promised to pay Π’s damages but failed to do so.


Holding:  Δ should be impelled by common gratitude to alleviate Π’s misfortune, but a 
humanitarian act of this kind, voluntarily performed, isn’t consideration.


Important notes:  Is later case than Webb, which explains why different holding.  But,


acts of heroism aren’t enough for enforcement.

The Problem of the Kindly Neighbor, 151

Important notes:  In order to use quasi-contract, have to first find no contract.  This includes


implied contract.

The Case of the Grateful Merchant, 151



How do you read Webb?




Broadest holding:  Moral obligation supports a contract




Progressive doctrine ( moral obligation should be enforced regardless of consideration




Narrow doctrine ( won’t expand moral obligation.  No contract if no consideration

VII. Promissory Estoppel:  Promise Plus Unbargained-For Reliance


A.  The Evolution of Promissory Estoppel



1.  He who by his language or conduct leads another to do what he would not otherwise have 


done shall not subject such person to loss or injury by disappointing the expectations upon which 


he acted.



2.  Person can’t deny the existence of a state of facts if had intentionally led another to believe a 


particular circumstance to be true and to rely upon such belief to his detriment.



3.  Requirements:




a.  party to be estopped must be apprised of facts




b.  Must intend conduct to be acted upon, or must act so that a party asserting estoppel 



had a right to believe it was so intended




c.  Other party must be ignorant of true state of facts.




d.  Must rely upon conduct to his/her detriment



4.  Promissory Estoppel arose as a substitute for consideration.

 
Allegheny College v. National Chautauqua County Bank of Jamestown, 155


Issue:  Whether the enforcement of a charitable subscription can be squared with the doctrine of 


consideration as qualified by the doctrine of promissory estoppel.



Holding:  Promissory estoppel may result from the assumption of a duty to apply the fund, so far 


as already paid, to special purposes.



Dissent:  Term says gift.  Why try to see it otherwise?  If offer was present, was unilateral.


Feinberg v. Pfeiffer Co, 163



Facts:  Π employed Δ for 40 years.  Board of directors finally increased salary, promised to pay Δ 

$200 for rest of life.  Was paid orig, but then company reduced it so Π declined it and sued.



Holding:  Π gets to recover what was lost b/c she relied and suffered damages.

VIII. Formalities in Contracting:  The Statute of Frauds

A. Formalities in Contracting:  Promise Plus Seal or Other Forms


1.  A sealed promise is enforceable


2.  Consideration acts as a seal


3.  A seal on a writing does not constitute the writing of a sealed instrument


4.  A promise is binding if:



a.  it is in writing and is sealed



b.  Document containing promise can be delivered



c.  Promisor and promisee are named in the document or so described as to be capable of 

identification when it is delivered

B. The Statute of Frauds


1. The General Scope and Effect



a.  Regulation of contract making for litigation



b.  Limited # of cases are actually covered by the statute:




i.  5 cases where contracts must be in writing




ii.  UCC contracts for sale of goods



c.  Can’t trust memory, thus certain contracts must be in writing



d.  Designed to prevent fraudulent enforcement of contracts



e.  Original wording from England:  No action shall be brought:




i.  to charge executor upon any promise to answer for damages




ii.  to charge Δ w/ promise to answer for debt of another




iii.  to charge Δ for agreement made upon consideration of marriage




iv.  or upon sale of lands, etc, or any other intent in or concerning them




v.  or upon an agreement not to be performed w/in ONE YEAR of its making




vi.  UNLESS it’s in writing and signed by the party to be charged.



f.  UCC also adds that contracts >$500 are unenforceable unless buyer accepts part of 


goods or unless writing of contract.  However, can be enforceable if:




i.  Goods specially made for buyer and seller manufactured/started before buyer 



withdrew




ii.  If party against whom enforcement is sought admits a contract was made



g.  Primary vs. secondary promises:




Primary:  Do everything you can under the sun to see that this mane is taken 



care of




Primary is when someone assures that another person will pay a debt, or the 



assuring person will cover it




Secondary:  Go ahead and let him continue to have meals, and I will pay for 



them if he doesn’t.




Secondary is when person saying this isn’t liable




Primary obligations can be oral and enforceable




Secondary obligations must be in writing.




EXCEPTION:  MAIN PURPOSE RULE




If person making 2ndary promise to benefit self, can be oral and enforceable


2.  Requirements of the memorandum:



a.  must be signed by party to be charged



b.  If more than 1 piece of paper, must show link between all pieces.  This can include 


oral evidence to establish the link.


3. Within the Statute:  The One Year Clause


If contract CAN BE completed in less than one year, it doesn’t have to be in writing.  If wasn’t 
actually completed but could have been, it still doesn’t have to be in writing.



North Shore Bottling Co. v. C. Schmidt & Sons, Inc., 202




Facts:  Π and Δ agreed that Π would be exclusive wholesale distributor of Δ’s 



beer so long as Δ sold beer in the NY met area.  Was oral agreement.




Holding:  Situation falls outside of SOF because parties contemplated its 



possible termination at any time.  Oral agreement fine.



Mason v. Anderson, 204




Facts:  Π alleges loaned $5K to Δ’s decedent w/ oral agreement to be paid back 



@ $200/month.  Borrower died.  Π brought action to recover the rest.




Holding:  Because Π had fully performed his obligations under the alleged 



agreement, the one-year provision of the SOF does not prevent Π from proving 



the existence of the contract by parole evidence.  ONLY 1 PARTTY HAS TO 



PERFORM W/IN 1 YEAR!!


4. Compliance with the Statute:  The One Year Clause



Crabtree v. Elizabeth Arden Sales Corp., 210




Facts:  Δ hired Π for 2 yrs. . . contract complex and Π ends up suing




for breach of contract.  Paperwork was on multiple pieces of paper




Holding:  SOF doesn’t require memo to be in one document




Signed and unsigned writings may be read together, provided that they clearly



refer to the same subject matter or transaction



a. Electronic Writings and the Statute of Frauds



UCC says printing, typewriting, or any other intentional reduction to tangible form can 


count for SOF, thus Email, telecopies, etc can count.  Problem is that printout only 


comes into existence after communication is made ALSO can’t sign e-writings.


5. Effect of Noncompliance



a. The Statute of Frauds and Estoppel



RSTMT says equitable estoppel can be used notwithstanding the SOF if injustice can be 


avoided only be enforcement of the promise.  The remedy granted for breach is to be 


limited as justice requires.


6.  Avoiding the SOF



Issue:  Whether one gets out of contract b/c contract should have been in writing but 


wasn’t



2 principles to consider:




i.  If there’s been performance under the oral contract




ii.  Equitable estoppel





New doctrine of EE doesn’t require misrepresentation.  Just says 




someone is estopped from denying something.

IX. Changed Circumstances:  Impracticability and impossibility



1.  What was the nature of the risk event?



2.  Was the party seeking relief at fault in what cased the event?



3.  If relief-seeking party not at fault, did the agreement allocate the risk of the event to one or 


both of the parties?



4.  If no agreement allocating the risk, how is the court to fill the gap in risk allocation?


Issue:  Whether a person is discharged w/o liability when an event occurs, making performance 

impossible.  Cases deal w/ when parties did not set out an agreement of what to do if the situation occurs, 
so are defaulting to the law of contracts.

Impossibility/impracticability cases could have been mistake cases of occurred precontract



A. Existing Impracticability


After contracting, something has changed thus making one side of a contract, although technically 
possible, extremely difficult to do.



Mineral Park Land Co. v. Howard, 715




Facts:  Π owned land; Δ had contract to take gravel.  Flooded, Δ couldn’t take gravel.




Issue: Whether facts justified the Ds in their failure to take from Π’s land all of the earth 


and gravel required by the contract.


B. Supervening Impracticability



(Warranty of fitness:  when rent hall, assume it’s in appropriate condition when leased)



Taylor v. Caldwell, 724



Facts:  Π rented hall from Δ.  Hall burned down before the first night.




Holding:  Due to the fact that the hall was destroyed, neither party is held to the 



contract, which had relied on the continued existence of a chattel, which, once gone, 



performance couldn’t take place.



Canadian Industrial Alcohol Co. v. Dunbar Molasses Co., 729



Facts:  Π = buyer of Δ’s molasses.  Δ didn’t deliver al b/c relied on a 3rd party.  Π didn’t 



know of this reliance.




Holding:  Δ is obligated to follow through w/ contract.  Would only be relieved if 3rd 



party destroyed before delivery.  PARTY CAN’T CREATE THE EVENT CAUSING 



THE IMPRACTICABLITY OF THE PERFORMANCE!


C. Frustration of Purpose



1.  Purpose of this purchase is X.  In the absence of X, I won’t follow through with the purchase.



2.  Related to impossibility of performance, but purpose must be expressed in writing or in words.



3.  Difficult to get out of contracts b/c people don’t think about all of the possibilities



Paradine v. Jane, 748




Facts:  Π leased land to Δ w/ rent to be paid at feast.  German prince took land so Π 



couldn’t take profits from Δ.




Holding:  Can’t get out of a contract for partial/temporary impossibility unless there’s a 



clause in the contract.



Krell v. Henry, 749



Facts:  Δ tried to rent flat to see coronation.  King got sick.




Holding:  3-part test





i.  What was the contract’s foundation?





ii.  Was the performance of the contract prevented?





iii.  Was the event which prevented the performance of such a character that it 




cannot reasonable be said to have been in the contemplation of the parties at the 



date of the contract?




If yes to all 3, both parties are discharged from further performance of the contract.


D.  Who should bear the risk of loss when circumstances are unforeseen?



1.  Who’s in the better position?



2.  Who could have, or should have, foreseen?

X.  Unconscionability


A.  courts can refuse to enforce uncon. contract or clause


B.  Parties first get to submit evidence re: setting to justify apparent unconscionability


C.  Examples:



1.  Clauses in agreements that appear to be over-reaching



2.  Adhesion contracts


D.  Void isn’t the same thing as unenforceable.  Void means no consequences whatsoever.

XI. Illegality:  Agreements Unenforceable on Grounds of Public Policy


A.  Issues for consideration:



1.  What is the source of the illegality?  Statute?  Regulation?  Caselaw?




a.  Statute:  If says contract is illegal, it’s illegal




b.  Regulation



2.  How clearly is the illegality expressed?




a.  If really illegal, neither party to a contract can go to ct to collect



3.  What sanctions, if any, are imposed for violations?



4.  In what general area of the law and society is the policy located?



5.  What is the extent to which the making, performance, or objectives of the bargain



collide with the expressed policy?



6.  What is the degree of innocence or involvement of the plaintiff?



7.  What purpose is served by denying enforcement?



8. When licensing is involved, if the licensing statute is silent on the contractual aspects, look at 


the purpose of the licensing statute.  Is the statute regulatory or revenue producing?  What are the 

implications of one over the other?


B.  Enforcing an illegal contract:



1.  Parties’ justified expectation



2.  Any forfeiture that would result if enforcement denied, AND



3.  Any special public interest in the enforcement of a particular term


C.  Banning enforcement of an illegal contract:



1.  Strength of that policy as manifested judicially/legislatively



2.  Likelihood that a refusal to enforce the term will further that policy



3.  The seriousness of any misconduct involved and the event to which it was deliberate AND



4.  The directness of the connection between that misconduct and that term


Sinnar v. Le Roy, 541


Facts:  Π paid Δ so that Δ would get him a beer license (illegally).  Δ didn’t get it; Π wants


money back



Holding:  A court will now knowingly aid in the furtherance of an illegal transaction, but will


leave the parties where it finds them.


D. Validity of a Contract Limiting Liability for Negligence


A party to a contract can ordinarily exempt himself from liability for harm caused by his failure to observe 
the standard of reasonable care imposed by the law of negligence EXCEPT:



1.  Employer still liable for employee’s injuries on the job



2.  One w/ duty of public service still has duty for compensation for breach of duty



3.  Parties ordinarily protected from parties of other contracting party shall remain protected



4.  Can’t be exempt from harm caused intentionally or recklessly



5.  Seller of product is always liable for physical harm to a user or consumer


Watts v. Watts, 566


Facts:  Δ and Π lived together for 12 years.  Lived like married, later ended.  Π asserts 



express/implied-in-fact contract to share equally accumulated wealth, which Δ breached.



Holding:  Public policy doesn’t preclude unmarried cohabitant from asserting a contract claim 


against the other party to the cohabitation so long as the claim exists independently of the secxual 

relationship and is supported by separate consideration.


E. Baby M – Are there some things money can’t buy?

XII. Third Party Beneficiary


A.  Definition



Contracts made by one person with another, the performance of which will be of benefit to a 3rd 


person.


[B deleted]


C.  Classification of Beneficiaries



Creditor



Donee



Incidental


D.  RSTMT



1.  Unless otherwise agreed between promisor and promisee, a beneficiary of a promise is an 


intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to 


effectuate the intention of the parties and either




a.  the performance of the promise will satisfy an obligation of the promise to pay money 


to the beneficiary OR




b.  the circumstances indicate that the promisee intends to give the beneficiary the 



benefit of the promised performance



2.  An incidental beneficiary is a beneficiary who is not an intended beneficiary


E.  Vesting of the Beneficiary’s Rights



1.  Modern View




a.  When 3rd party hears of it AND




b.  relies on it  OR




c.  sues on it OR




d.  Assents to it


F.  Defenses that can be used against the beneficiary -- RSTMT


G. Creation of Rights



Johnson v. Holmes Tuttle Lincoln-Mercury, Inc., 1064




Facts:  C purchased car from Δ; got in accident w/ Π.  Π says C was supposed to have




full-coverage insurance




Holding:  Contract, made expressly for the 3rd party benefit, may be enforced by him.




3rd party doesn’t have to be named specifically



Hale v. Groce, 1068



Facts:  Δ, atty, was told to put in will a sum to Π.  Δ forgot.




Holding:  Π, the beneficiary, is a classic 3rd party of Δ’s promise to client.  Π can thus 



recover for Δ’s nonperformance.




Harm should be relatively foreseeable.

XIII. Major Headings of Contracts


A.  Gift



1.  No recovery



2.  Can’t enforce



3.  Gratuity



4.  No expectation of payment



5.  Gratuitous promise that isn’t enforceable due to a lack of exchange



6.  Wills revocable anytime before death


B.  Quasi Contract



1.  Unjust Enrichment:




a.  Not a volunteer but expected payment




b.  Δ was enriched by Π’s actions




c.  An injustice will result if no remedy




d.  Public policy



2.  Can only go to this when no recovery under contract



3.  Damages are limited to a fact-specific case ( quantum mariut (2 branches




a.  Contract implied in law – quasi-contract





i.  Δ rec’d benefit





ii.  An appreciation or knowledge of Δ of the benefit





iii.  Under circumstances that would make it unjust for Δ to retain benefit w/o 




paying




b.  Contract implied in fact





i.  Δ requested Π to perform work





ii.  Π expected Δ to compensate for services





iii.  Δ should have known that Π expected compensation



4.  Damages are discretionary ( Out-of-pocket expenses.



5.  Examples:




a.  Heroism




b.  Unsolicited Services




c.  Contract performed under mistake




d.  Illegal contract




e.  Contract that should have been in writing but wasn’t




f.  No promise, but performance




g.  Performance under mistake




h.  Performance under illegal contract




i.  Performance under oral contract




j.  Performance under illusory contract




k.  Benefit from the appropriation of an idea




l.  Part performance (when not several contracts)




m.  Medical case -- emergency




n.  Duty case:





Duty





Breach of duty





Assumption of duty by 3rd party





Lack of officiousness





Social Policy






6.  The key is to look for:




a.  someone having benefited through the actions of another party




b.  Unjust enrichment



7.  Not all benefits are recoverable.


C.  Contract



1.  Past consideration = no consideration



2.  Damages are what is lost



3.  Offer – acceptance -- consideration



4.  Key element is bargain and exchange



5.  Is a formal doctrine that ceremonializes something.


D.  Reliance



1.  Promissory estoppel, a reliance-based doctrine, is an alternative to consideration



2.  Offer but no acceptance, consideration, or statute of frauds



3.  PE is unbargained for



4.  PE can stand on its own as an independent way to enforce contracts with:




a.  Charitable subscriptions




b.  Prebargain negotiations





i.  Good-faith dealing





ii.  Detrimental reliance



5.  PE differs from equitable estoppel b/c it deals w/ promises, not actions or statements



6.  PE:  one party is kept form denying reliance on a promise made.
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