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Introduction:
A.  CONTRACT:  A contract is an agreement between two or more parties creating obligations that are 
enforceable or otherwise recognizable at law.


1. Courts want to enforce contracts!!!  Only in rare instances will a court find that a contract is not 

valid!!!


2. Courts give parties to a contract much discretion to make their own terms.


3. Contracts are Voluntary, Bargained for Exchanges!!!


4. Courts presume the parties WANTED the contract to be Effectual!!!

The Offer:
A.  Is There Manifestation of Intent?


1.  Look for the OBJECTIVE MANIFESTATION OF INTENT of the parties.



- What the parties Believe, Assume, or Subjectively Intend does NOT matter!!!  Courts do 

not determine subjective intent because they have no way of truly knowing what the parties 

were thinking when they made the contract.


2.  Ask, What would a REASONABLE person in the position of one party be led to believe by 

the WORDS and CONDUCT of the other party?


- This is usually a question of FACT for the jury.  But if the jury can only reach one 


reasonable conclusion, it is a question of LAW for the judge.  Appellate courts usually only 

review questions of law.

B.  Determine whether the parties were serious.


1.  If A can reasonably conclude (from B’s manifestation of intent) that B was NOT serious, there is 

NO contract.


2.  If A can reasonably conclude (from B’s manifestation of intent) that B was NOT serious, there IS 

a contract UNLESS A knew or should have known that B was not serious (which requires 

special knowledge). 

C.  Determine if the parties intended NOT to be bound, either EXPRESSLY 
or IMPLIEDLY.  


1.  Parties to a contract usually are bound even if they do not outwardly manifest an intent to be 


bound and do not even consider the legal consequences of their words.


2.  However, if the parties agree NOT to be bound, they won’t be bound UNLESS the parties have 

acted under the agreement and it would be unfair not to enforce it.  Otherwise, one party may 

be unjustly enriched (promissory estoppel could apply).  


3.  Intent NOT to be bound may also be implied by circumstances:



a.  Parties are not bound by social obligations (like dinner dates).




b.  Husbands and wifes who live together amicably are not bound by housekeeping 



allowances.  However, couples living apart (not amicably) would be bound by a 



separation agreement.  This is because of Public Policy.

D.  A Contract of Adhesion is Valid.  Even though the signer of a Contract of Adhesion has little or no 
choice about the terms of the contract, the signer still has the choice to not accept it (and face the 
consequences).  There is assent even though the offeree does not engage in negotiation of the terms.


Also, a signed contract is still valid even if the signer didn’t read it.  

E.  Determine who has the Burden of Proof.


1.  If there IS a valid contract, the DEFENDANT must prove whether or not objective intent exists.  


2.  If there is NOT a valid contract, the PLAINTIFF must prove whether or not objective intent 


exists.

Determine If There Has Been an Offer:

A.  OFFER:  An offer is a promise to do or refrain from doing some specified thing in the future conditioned 
on the other party’s acceptance.

B.  PROMISE:  A manifestation of intent that gives an assurance that a thing will or will not be done.  
Acceptance of a promise transforms the offeror’s promise into a contract (unless some other 
impediment exists).

C.  Things That Are NOT Offers:
      
1.  Expressions of Opinion, Predictions, and Words of Reassurance:  These are not promises, so 

they are not offers.  



- Doctors:  may be liable for express promises, but are usually not liable for their opinions 


and therapeutic words of encouragement.  Often difficult to tell whether a doctor’s 


words constitute a promise, so use the REASONABLE person standard.  Usually a 


question of fact.



- Lawyers:  liable for express promises, but in the absence of an express promise, no such 


promise is implied.  Sometimes these cases cross over into Tort law; be careful.


2.  Statements of Intention, Hopes, or Desires


3.  Estimates:   Reasonable people would not conclude that the estimator is promising to do the work 

for exactly the estimated price but will do it for a price in that range.


4.  Inquiries (Questions):  Only seeks information; does not amount to a commitment.


5.  Invitations to Make an Offer


6.  Ads, Catalogs, and Circular Letters:  These are ONLY statements of intention to sell, or 


invitations to make an offer.  To be binding, ads need to STATE A QUANTITY 



AVAILABLE, a QUANTITY PER PERSON, and use LANGUAGE OF COMMITMENT 

(such as “first come first served”).


7.  Invitation to Bid:  An invitation to bid is not an offer; the bid itself is the offer.  The bid is 


looked on as the offer and a contract is not formed until the lowest responsible bid is 


accepted.  A form letter distributed to many people that invites all of them to bid is not an 

offer.


8.  Price Quotations:  These are statements of intention to sell at a given unit price; they are NOT 

offers.   Even if the word “quote” is used, it’s usually still just an invitation to make an offer.  

Look to the communication as a whole rather than to the mere words used.  Sometimes 


“quote” means “offer” and sometimes “offer” means “quote.”  Look at context.


9.  Preliminary Negotiations:  Any communication prior to an operative offer.  

Did the Parties Intend to Memorialize?

A.  Parties often decide that when they reach an agreement, they will formalize it.  Any correspondance 
before formalization is “preliminary negotiations.”  Parties have complete power over their contracts:  
thus, if they agree not to be bound  

B.  Do the parties clearly intend not to be bound unless and until they execute a formal agreement?   


- If YES, they are not bound until a formal record is established.

C.  Do the parties intend for a future formal writing to be merely a convenient memorial of their prior 
agreement?


- If YES, they are bound whether or not such a formal writing is prepared.  The writing serves 
as evidence of their prior agreement (a convenient memorial).  Usually, the parties have already 
agreed to important terms, and will fill in mere details as part of the memorialization.

D.  Have the parties made it clear that they want to memorialize but NOT made it clear whether they 
want to be bound before actual memorialization?

- This is more difficult to determine.  Often a question of fact for the jury.


- If a reasonable person in the position of the other party either knew or should have known that the 

other party did not intend to be bound in the absence of a formal agreement, there is no 


contract until a formal agreement is executed!!!


- Look at the Expressed, Objective Intentions of the Parties when they made their agreement 


(words and deeds).  The party’s intentions is more important than the form of the agreement.  

E.  Did the Parties Intend ONLY to be Bound by a Formal Written Contract?  


1.  A party expressly reserved the right not to be bound unless and until a formally signed document 

was created.


2.  One party partially performed and the other party (disclaiming the contract) accepted?


3.  All essential terms were agreed to.


4.  The magnitude of the transaction was so complex that a formally executed document would 


normally be expected.

Indefiniteness:

A.  Determine whether the contract is INDEFINITE.


- Offers have to be pretty definite in their material terms so the parties are reasonably certain of what 

they are expected to perform.  Even if the parties intend to contract, if the terms of their 


agreement are too uncertain, no contract 
is formed.  (An agreement must be sufficiently 


definite so courts can determine if it was breached.)


- Indefiniteness is usually evidence of intent NOT to contract;  however, it depends on DEGREE, so 

it’s hard to determine.  Terms don’t have to be super specific;  just sufficiently clear enough 

for a court to determine the obligations of the parties.  



* Remember, courts WANT to find a contract;  they are reluctant to void a contract for lack 

of certainty.


- Material terms:  subject matter, price, payment terms, quantity, quality, duration, the work to be 


done, etc.  (Indefiniteness as to a non-material term is NOT fatal.)


* If an agreement is not reasonably certain as to its material terms, there is fatal indefiniteness 

and the agreement is void!!!

B.  3 Scenarios:


1.  The parties purport to agree on a material term but have left it indefinite:  “We were going 

to agree, but we just never got around to it.”


* The agreement is VOID.


2.  The parties are silent about a Material Term.


* If parties are merely silent about a material term or they discuss the term but don’t purport 


to agree on it, the term can be…



    a.  Implied from Surrounding Circumstances (like standard trade terms, local usage 



terms, or inferred from the partys’ prior course of dealing), OR



    b.  Supplied by a Court Using a Gap-Filler (applied because the court thinks the parties 


would have agreed on the term if it had been called to their attention or because the 


term is fair).  When filling in a gap, consider the intention of the parties, the nature 


and purpose of the contract, good faith and fair dealing, and reasonableness.


3.  The parties agree to agree on a material term later.


* TRADITIONALLY, this would prevent the formation of a contract.  The lack of the 



material term leaves the agreement too indefinite to be enforced.  Gap filler cannot 


be used because the parties want to fill in the gap later on their own.



* Under the MODERN VIEW, courts don’t want to void contracts that the parties want 



enforced, so courts fill in the gap.

When to Use the UCC:

A.  If the Common Law and the UCC conflict, use the UCC.

B.  Does the Promise involve the Sale of Goods or is it about Services?


- If Goods, use the UCC.


- If Services or anything else, use the Common Law.


- If both Goods and Services, figure out whether Goods or Services are Predominant and use   


the applicable law.  (On an exam, argue both sides thoroughly in this case.)

C.  UCC governs contracts for the sale of goods by both merchants and casual sellers.  Merchants are 
sometimes treated differently than casual sellers.    

D.  Limited Warranties are NOT covered by the UCC.

E.  Every contract under the UCC imposes an IMPLIED Obligation of GOOD FAITH.


1.   Merchants must make contracts in Good Faith AND must DEAL FAIRLY according to 


Accepted Industry Standards for their trade.  

F.  MODIFICATIONS TO CONTRACTS GOVERNED BY THE UCC DO NOT NEED THEIR OWN 
CONSIDERATION!!!   


2 Prong Test for Determining This:

 
   1.  Was the party’s conduct consistent with Reasonable Standards of Fair Dealing?


   2.  Were the modifications really made to compensate for outside market factors (such as 


increased costs)?  


        - Has to be a legitimate commercial reason to seek the modifications; you can’t use market 


conditions as a cover up for illegitimate reasons.


        - Merchants can’t coerce other merchants to agree to their modifications if the modifications are 

unreasonable.  

G.  Contracts are voidable for Duress.  The party proving Duress must show they were forced to agree to the 
contract by means of a Wrongful Threat that Precluded them from Exercising Free Will.  


Ex.  One party may threaten to withhold goods unless the other party agrees to their demands.  The 
party proving duress has to show they could not get the goods from any other source, and that they 
had no choice but to acquiese.

Quasi Contracts:

A.  Not actually contracts, but EQUITABLE REMEDIES that allow plaintiffs to recover for benefits 
conferred on a defendant.  “Legal fictions” invented to provide people with a remedy when they have 
acted as if there were a contract.  Used when there is an IMPLIED agreement.  

B.  Based on UNJUST ENRICHMENT of the defendant at the plaintiff’s expense.  If another person gets the 
benefit of your activity, that person is unjustly enriched, which is unfair to you.  Difficult to plead 
unjust enrichment; not an easy case to win.


Example:   You are rendered unconscious by a sudden illness.  Others rush to provide you with 
necessaries to help restore consciousness (such as expensive medical care).  Because you were 
unconscious, you could not intend to form a contract or intend to be bound and you could not accept 
a promise.  However, when healthy again, you are liable for the care given to you.  No contract ever 
existed.

C.  Examples of Quasi Contracts:


1.  Agreements that are too indefinite to constitute contracts but where one party has performed in 

whole or in part.


2.  Agreements that should be evidenced in writing but which are not, and one party has partly 


performed.


3.  Agreements that are avoided because of duress, fraud, incapacity, etc.


4.  Agreements that are discharged on grounds of impossibility, etc.

Indifferent Offers:

A.  If it’s not clear whether an offer is Unilateral or Bilateral, it may be accepted in any REASONABLE 
manner (either by Performance or Promise).  

B.  Usually, courts construe Indifferent Offers as Bilateral.

Unilateral Contracts:

A.  Only ONE party makes a promise, and therefore, only ONE party is under a LEGAL OBLIGATION.

B.  Offeror asks the other party to PERFORM something;  does NOT ask the other party for a promise to 
perform.  

C.  Offeree is NEVER Bound to Complete Performance.  If the Offeree does not complete the requested 
performance, he has NOT accepted the unilateral offer and Offeror is NOT legally obligated to him.

D.  Acceptance:

1.  Acceptance is by PERFORMANCE ONLY!!!!!!!!!!!!!!!!!   (Promises do not Suffice)


2.  The Offeree MUST Intend to Accept.
       

- However, it’s hard to tell whether an Offeree performed the requested act as an acceptance 

of the contract.  So, an offer that invites Acceptance by Performance will be deemed 


Accepted by such performance UNLESS there’s Manifestation of Intent to the Contrary.

      

- In this case, look to the Offeree’s Subjective Intention to decide whether he intended to 

accept.  The offer must be SOME part of the reason that the Offeree performed (but doesn’t 

need to be the ONLY reason why).


      
- Second Restatement View:  Don’t look at Subjective Intent!  The Offeree intended to 


accept UNLESS he acted or spoke to the contrary.



- An action which is done in response to a unilateral offer which mirrors the promise made 

in the unilateral offer is PRESUMED to have been done with the intent to accept. (rebuttable 

by a manifestation of intent to the contrary)

 
3.  The Offeree MUST Know of the Offer at some point Before He Has Fully Performed!!!  



- If the Offeree still doesn’t know about the offer after he has fully performed it, the Offeror 

is NOT 
obligated to him.


4.  The Offeree does NOT have to Give the Offeror Notice of Intent to Perform.


5.  Does the Offeree Have to Notify the Offeror When Performance is Complete?


(Remember—Complete Performance = Acceptance of a Unilateral Contract)


       a.  No!  The Offeree ONLY has to Notify the Offeror IF the Offeror has no way of finding out 

on his own that Performance is complete.  In this case, the Offeree must act Reasonably to 

notify the Offeror or the Offeror’s obligation to the Offeree ends.  (MAJORITY VIEW)



* If the Offeror is NOT notified and does not find out on his own, then the Offeror is NOT 


obligated to the Offeree!!


       b.  If the Offeror requires Notice of Completion, no contract exists until the notice has been sent.  

(MINORITY VIEW)


       c.  No!  The offeree only has to Notify the Offeror if the Offeror specifically requests it as part 

of the offer.  (MINORITY VIEW)

E.  Revocation:
   
1.  Generally, Unilateral Offers may be Revoked AT ANY TIME BEFORE PARTIAL 


PERFORMANCE.



Ex.  If the Offeror wants to revoke his offer and he sees the Offeree approaching and figures 

the Offeree has come to tell him of the Acceptance, the Offeror can quickly revoke before 

the Offeree has a chance to tell him of it.


2.  Can a Unilateral Offer be Revoked After the Offeree has Partially Performed?


A.  Classical View:  Unilateral offers may be revoked any time before Complete 




Performance.  (Obsolete View—not very fair)



B.  Constructionist View:  A Bilateral Contract forms when the Offeree begins Performance 


(because there is an Implied Promise to finish).  (Obsolete View—unfair and unjust)



C.  Modern Restatement View:  ONCE THE OFFEREE BEGINS TO PERFORM, THE 


OFFER BECOMES IRREVOCABLE.




* As long as the Offeror Knows or Should Know of the Partial Performance.





(Predominant View)




*  2 Conditions:





a.  The offeror must actually Start Performance;  Mere Preparation is 



     Insufficient.



     

- However, preparation sometimes creates a right to relief under the 




Promissory Estoppel Doctrine because the offeree relied on the offer 




to his detriment.





b.  If Performance Requires the Offeror’s Cooperation and he won’t 




     give it, then the Offeree’s Tender of Partial Performance is 



  
     considered Part Performance, and thus it is Irrevocable.

Bilateral Contracts:

A.  Both parties exchange PROMISES, and therefore, they are BOTH UNDER LEGAL OBLIGATIONS.  
Each party is both a Promisor and a Promisee.

B.  Elements of Acceptance:

1.  Offeree does NOT have to Intend to Accept:  Look ONLY at Objective Manifestation.



- If an Offeree makes a requested promise even though he didn’t subjectively intend to 


accept, there is a contract (unless the Offeror knew or should have known that the Offeree 

did not intend to accept).


2.  Offeree MUST Notify the Offeror of his Acceptance so the Offeror Can Act Accordingly.



- However, since the Offeror creates his own terms, the Offeror can decide that the Offeree 

does not have to communicate his acceptance.  Offeror can also decide how the Offeree can 

Accept.


3.  Acceptance is either by EXPRESS or IMPLIED PROMISE (implied means it’s done with 
     the Offeror’s knowledge, like done right in front of the Offeror’s eyes).  

C.  How can you Accept a Bilateral Offer?


1.  COMMUNICATED ACCEPTANCE     (Offeree says to Offeror, “I accept your offer.”)


2.  SILENCE


a.  Offeror is justified in expecting a reply from the Offeree, who never gives one even 



though he wishes to reject the offer.



b.  Offeror gives Offeree reason to believe that Offeree’s Silence will act as Acceptance, and 


the Offeree intends to accept by silence.



c.  The parties mutually agree that Silence will operate as Assent.



d.  Silence has come to mean Acceptance, as the result of past dealings between the parties 


(usually past business dealings).



e.  Offeree takes offered services/goods with a reasonable opportunity to reject them, and it’s 


reasonable for the Offeree to understand that he must either Accept (and pay for) the 


goods or services or Reject them.  (He knows he can’t just keep them for free.)




* However, remember that Offeree does NOT have to reject an Unwelcome Offer.



f.  Silence constitutes Acceptance when the Offeree was Silent as a Means of Deception.



  
Basically, if you are expected to reply or you are given the opportunity to expressly 


accept or reject an offer, you cannot just remain silent.  Your silence will be 



construed as Acceptance.  


* Keep in mind the REBUTTABLE PRESUMPTION that services done by 

FAMILY members are rendered without expectation of payment (done for free).  
So if you accept these services by silence, you do not have to compensate the 
offeree for the services.


3.  CONDUCT (or Dominion)


a. UCC Approach:  “A contract for the sale of goods may be made in any manner 



sufficient to show agreement, including conduct by both parties which recognizes 


the existence of such a contract.”



b. Common Law Approach:  acceptance arises from an Offeree’s act of dominion (exercise 


of power over the property as if the Offeree were the owner).


4.   “ANY MANNER REASONABLE UNDER THE CIRCUMSTANCES.” (UCC AND 
 
      RESTATEMENTS APPROACH)
D.  When is an Acceptance Effective?     (Note:  Rejections are effective when received.)


1.  COMMON LAW APPROACH:  If the Offeror prescribes an Exclusive Method the the Offeree 

has to use to Accept, the Offeree MUST use this method or there’s no contract.



* Reasoning:  Offeror is Master of the Offer and is Free to Make his own terms for 



Acceptance.  If the Offeree uses another method, it’s treated as an Offer that the 



Offeror may accept.


2.  If the Parties are in the Presence of each other, Acceptance only becomes Effective if the Offeror 

Hears it or is at fault in Not Hearing it.  



* However, even if the Offeror is at Fault for NOT hearing it, if the Offeree Knew or Should 


Have Known that the Offeror didn’t Hear it, there is NO contract.


3.  Acceptance is Effective when the Offeree COMMUNICATES it.


4.  MAILBOX RULE:  Acceptance is Effective when the Offeree SURRENDERS POSSESSION 

of it.  If Mailing back an Acceptance, an Offeree Accepts when he puts the Letter in the 


Mailbox.    



- Reasoning:  Offeree should be able to rely on existence of a contract as soon as he accepts.  



- This rule applies even if the Acceptance is Delayed or Lost in the Mail.  



- However, an Offeror can NEGATE this Rule by Stating that the Acceptance will ONLY be 


effective IF and WHEN it is Received.




* The Language must Specifically NEGATE the Mailbox Rule!  Make sure the 




Acceptance is Contingent on a Receipt!!!  Must be Clearly Expressed!!!

      

- When an Offeree Sends Both an Acceptance and Rejection:

     

        a.  Rejection Sent—Acceptance Sent—Rejection Received—Acceptance Received:   



NO CONTRACT.     (acceptance regarded as Counter-Offer)



        b.  Rejection Sent—Acceptance Sent—Acceptance Received—Rejection Received:  



CONTRACT.



        c.  Acceptance Sent—Rejection Sent---Acceptance Received—Rejection Received:  




CONTRACT.



        d.  Acceptance Sent—Rejection Sent—Rejection Received—Acceptance Received:





1.  NO CONTRACT  (minority view)





2.  CONTRACT: this is only fair to the offeror.  (majority view)





3.  Viewed as an Offer to Rescind or a Repudiation  (Restatement View)


5. UCC APPROACH:   If an Offeror is NOT Specific about his Preferred Method of Acceptance, 

Any REASONABLE MANNER OF ACCEPTANCE WILL BE DEEMED PROPER!!!



- Basically, people who sell goods don’t really care how you accept them; they just want you 


to accept them.  Buyers are usually free to accept by Performance or by Promise.


  

- An order or other offer to buy Goods for prompt or current shipment shall be construed as 


inviting acceptance either by a prompt promise to ship (a Promise), OR a prompt or 


current shipment of Conforming Goods (a Performance), OR a prompt or current 



shipment of Non-Conforming Goods (still creates a Contract).


6.  RESTATEMENT APPROACH:  If an Offeree Accepts by a Method Not Authorized by the 


Offeror, it is still Effective Upon Dispatch IF the Acceptance was Made in a TIMELY 


manner and will arrive to the Offeror in a TIMELY manner.



- However, if the Offeree is CARELESS (addresses envelope wrong, not enough stamps, 



etc.), the Acceptance ONLY becomes Effective upon the Offeror’s Receipt!!!



- “Reasonability” is Flexible:  Remember, Courts WANT to enforce contracts!!!



- Although Offerors can make their own terms for method of acceptance, they can’t accept 


modes of Acceptance that Exclude all other modes.

ACCEPTANCE:

A.  Generally, an Offeree must know of the offer at the time of acceptance.


- This is because the Offeree has to exchange a Promise or a Requested Performance at that time.


- However, sometimes a person signs a document which he knows or should know is an offer 


without reading it; therefore, he has accepted it without knowing of it.


     Ex.  A mails B an offer to a unilateral contract.  Before opening the letter, B performs the act 


called for.  B cannot recover against A because B did not know of the offer when he 


performed.  But what if B learned of A’s offer in the middle of his performance?  This 


knowledge would be sufficient to allow B to recover.


     Ex.  Identical cross-offers do not create a contract.  (Though some courts would honor them.)

B.  An offer may only be accepted by the person it was made to.


- The Offeror determines who the offer is made to.


- If it’s unclear who an offer was made to, use the Reasonable Person Test:  “Who would a 


reasonable person think the offer was made to?”


Ex.  If A offers to B, C may not accept, only B can accept (and B cannot transfer his power of 


acceptance to C).  If A offers to B and C, B or C alone may not accept.  If a reward is made 

to the public for the apprehension of a criminal, once a person accepts (by finding the 


criminal), nobody can accept.  If a company offers a reward to anybody who takes their 


medicine and still gets sick, the offer may be accepted by anybody who knows of the offer 

and by any number of people.

C.  Acceptance of an Offer Looking to a Series of Contracts:


- If the Offer includes a Series of Separate Contracts, the Offer may be revoked.


- If the Offer includes One Acceptance that Require a Number of Separate Performances, the 


Offer may NOT be revoked.  


- These only require 1 notification of acceptance even though there are multiple acceptances.

D.  What if there are Mistakes Made in the Transmission of the Offer?


- If the Offeror (or his agent) makes a mistake in transmitting the terms of the offer to the 
Offeree, 

the mistake is held against the Offeror (unless the Offeree Knows or Should Know of the 


Mistake).


- If the Offeror uses an Intermediary (like a telegraph company or advertiser), the mistake is STILL 

held against the Offeror (unless the Offeree Knows or Should Know of the Mistake).

REVOCATION:

A.  Offers Get Revoked when they are Withdrawn by the Offeror before the Offeree Knows of it.

B.  Offers Get Revoked by Direct, Communicated Revocation at any 
time before Acceptance.

C.  Offers Get Revoked when they Run Out of Time.


1.  Look for specific language by the Offeror that tells when the Offer ends.


 
a.  If a time period is specified, determine when the period for acceptance starts.  If 


     ambiguous, it could start on the day the offeror made the offer OR it could also start on 

     the day the offeree received the offer.



b.  Determine how the length of time is calculated.  Usually, when measuring the amount of 

     time allowed to answer, do NOT count the day on which the time was reckoned.



c.  If there has been a delay in the transmission of the offer, and the offeree knows about the 

     delay, the offeree has from the date from which he knew or should have known of the 


     delay.  However, if the offer is received REALLY late and does not give the offeree 


     enough time to respond, courts may hold that the deadline is waived due to late delivery.


2.  If the period of time for an acceptance is not stated, it is deemed open for a REASONABLE 

     period of time.  How to Determine Reasonableness:



a.  Is the transaction merely speculative?



b.  What did the offeror manifestly intend?



c.  Was the offeree acting in good faith?


   
d.  Did the termination depend on a certain event occurring?  If yes, power of acceptance 



ends after the event occurs, even if offeree does not know the event occurred.  

D.  Offers Get Revoked When an Offeree Accepts Too Late.


1.  Classical View:  If Offeree Accepts after the Offer Lapses, the Acceptance Serves as an Offer that 
     can then be accepted by the original Offeror (now the Offeree).


2.  Offeror can Waive the fact that the Acceptance was Late and Accept it Anyway.


3.  If Offeree Accepts Late (but not very Unreasonably Late), the Offeror has to Reply to the 
 
     Acceptance within a Reasonable Time IF the Offeror does NOT want to honor the Acceptance.  
     Otherwise, the Offeror’s Silence Creates a Contract.

E.  Offers Get Revoked When the Offeror Dies.


1.  Has the Offeror Died After Making his Offer but Before it was Accepted?  If yes, the offer is 

     Terminated REGARDLESS OF WHETHER OR NOT THE OFFEREE KNEW OF THE 

     DEATH!!!  



* Reasoning:  2 parties are always required to form a valid contract.  Also, the offeror no 


longer owns the objects he contracted to sell, or he can no longer provide the services he 


contracted to render.



*However, a few courts hold that death only terminates an offer if the Offeree is aware of 

the death.  Ask, Did the Offeree Know or Should Have Known that the Offeror Died?  (On 

an exam, argue both sides.)

F.  Offers Get Revoked when the Offeror Becomes Legally Incapacitated.


1.  Has the Offeror been judged Legally Incompetant? (with their property placed under 
 
  
     guardianship)?  An offeror’s Total Incompetancy is analogous to his death.



a. YES:   All of the offeree’s outstanding offers are terminated, even when the offeree isNOT 


aware of the incompetance.


b. NO:  Mental incapacity only terminates the offer if the offeree is or should be aware of the 


offeror’s incapacity.   

G.  Indirect Revocation  


1.  If the Offeree finds out Information about the Offeror’s conduct that Reasonably Indicates 
  
     that the Offeror no longer wants to make the Offer, the Offer is Revoked.  This info must be 
  
     TRUE and come from a RELIABLE SOURCE.



Example:  A makes an offer to B.  A then makes the same offer to C and C accepts.  B finds 

out true information from a reliable source that C accepted.  B should know that A no longer 

wants the offer to be open to B because A’s conduct shows this.

H.  Before the Offeree Accepts, if a Person Dies or a Thing is Destroyed that is NEEDED FOR THE 
PERFORMANCE OF THE CONTRACT, the Offer Terminates (even if the Offeree is 
unaware of the death or destruction).

I.  Before the Offeree Accepts, if the Law changes and makes the proposed contract ILLEGAL, the 
Offer Terminates (even if the Offeree is unaware of the change).

J.  If an Offeree Rejects the Offer, the Offer Is Terminated.

When are Revocations Effective?

A.  Remember, Offerors can Expressly Reserve the Right to Revoke Without Notice.

B.  What if you make a Newspaper Ad Offer and want to Revoke?  Obviously, you don’t know who the 
Offerees are, so you can’t notify them of the revocation.  Instead, you must publish another Ad in the 
newspaper (of the same size and continuing as long as the offer did) so the people will know.

C.  MAJORITY VIEW:  Revocations are effective when RECEIVED.  Meaning it came into the hands of 
the Offeree, a rep for the Offeree, or was placed in a location where the Offeree said possible 
revocations would go.  

D.  MINORITY VIEW:  Revocations are effective when SENT.    

Option Contracts = Irrevocable Offers

A.  Option contracts consist of a Promise that makes the offer irrevocable for a period of time AND an Offer 
that the Offeree has the option of accepting during that time.  Basically, the Offeror accepts 
Consideration in exchange for a Promise to keep the offer open, usually meaning the Offeree Pays 
the Offeror Not to Be Able to Revoke.

B.   Ex.  A offers to sell B land for $1000, but says the offer is only open for 10 days.  The offer would be 
revokable at any time in those 10 days.  However, if B gives $100 to A in exchange for A not 
revoking the promise in those 10 days, both parties gave consideration (one gave money, the other 
gave up his right to revoke) and the offer is now an Option Contract.

C.  Effective when Received by the Offeror (unless the parties agree otherwise).  Terminated by lapse of time 
(time is of the essence), death or destruction of a person or thing needed for performance of a 
contract, and illegality.  Not Terminated by Rejection, Revocation, or Death or Incapacity of the 
Offeror or Offeree.

Counter-Offers:

A.  Common Law Rule:  Counter-offers act as Rejections.  They add Additional Qualifications or 
Conditions to the original offer.  Therefore, it is a rejection of the original offer, even if they only try 
to change the original offer a teeny bit.  (“Mirror Image” Rule)  If you are going to Accept an Offer, 
you have to take it as it is.


1.  Don’t confuse Counter-Offers with Counter-Inquiries, Comments on the Terms, Requests for 
 

Modification of the Offer, Requests for Modification of the Contract, Acceptances 


Accompanied by Separate Offers, Future Acceptances, and Grumbling Assent!!!!


2.  Causes many problems for businesses who use pre-printed forms that clash on ancillary terms 


with the pre-printed forms of other businesses.  Companies use these forms for the sake of 

efficiency.  Most people don’t read these forms, so they don’t notice special clauses (like 


indemnity clauses and limitations on warranties).


3.  If the Offeree makes a Counter-Offer that Adds Qualifications or Conditions to the Original 


Offer, the LAST SET OF TERMS ON THE TABLE prior to the Offeree’s Acceptance 


Governs the Terms of the Contract.   (“Last Shot Principle”)



Example:  Buyer makes an offer.  Seller replies with a counter-offer.  If the buyer then 


accepts delivery on the seller’s shipment of goods, he accepts them on the seller’s terms 


because the seller’s terms were the last ones on the table.  (Generally, it’s the seller’s terms 

who win.)

B.  UCC Approach:  “Battle of the Forms”:   Designed to Negate the “Mirror Image Rule” for cases 
involving the sale of goods.  

     1.  Subsection 1:  Examine the Communications between the parties to determine if there’s a Contract.    


a.  The Following Responses Operate as Acceptances EVEN THOUGH they may state 

     ADDITIONAL or DIFFERENT terms:


* Any DEFINITE AND TIMELY expression of acceptance, OR 




- Response must be made in a reasonably timely manner.  A definite expression 



USUALLY cannot diverge significantly on a Dickered Term.  Dickered terms 



include description of goods, price, quantity, and delivery terms, but do NOT 



generally include warranties.



* Any written confirmation sent within a reasonable time.




- Applies when an agreement is made orally or through informal correspondance and 


is followed by one or both parties sending formal acknowledgments embodying the 


terms they agreed on and adding any new terms.




- If no conflict between the new terms, the new terms apply to the contract.




- If there is conflict between the new terms, each party is deemed to object to the 



other party’s terms, so the conflicting terms do not become part of the contract.  The 


contract only consists of the original terms and those terms filled in by the UCC.


b.  UNLESS acceptance is EXPRESSLY made CONDITIONAL ON ASSENT to the additional 
     or different terms.  



* If the offeror expressly states “Unless acceptance is expressly made conditional on 


ASSENT to the additional or different terms,” the court will intrepret this language narrowly 

and literally.  If Offeror Assents, there IS a contract and the Additional Terms are part of the 

contract.  If the offeror does NOT assent, there is NO contract.  If the offeror does not assent 

but the parties proceed with the transaction anyway, their performance results in a contract.  

The terms of the contract would be those on which their forms had agreed plus any terms 


supplied by the UCC.



* If the offer does NOT expressly state “Unless acceptance is expressly made conditional on 

Assent to the additional or different terms,” there would be a contract because the words 


used are not conditional on the offeree’s assent to the additional terms.

     2.  Subsection 2:  If there is a contract, this subsection determines its terms.  (Does NOT apply to offers 
that contain Express Conditions!!!)


a.  Additional or different terms are treated as offers to modify the terms of the contract.


b.  If one or both of the parties is NOT a merchant, any additional terms in the acceptance do not 


become part of the contract unless EXPRESSLY ASSENTED to by the offeror (silence is 

insufficient).

 
c.  If both parties are merchants, ADDITIONAL terms become part of the contract UNLESS:



   - The offer EXPRESSLY limits acceptance to the terms of the offer, OR

  

   - The terms MATERIALLY alter the offer, OR




- A material alteration is an addition or change to the contract that would 
result in 


Surprise or Hardship if incorporated without the express awareness of the other 



party.  This is a QUESTION OF FACT!!!!!  However, the Offer can assent to a 



material alteration.  



   - Notification of objection to the terms has already been given OR is given within a 



reasonable time after notice of them is received.  Basically, the offeror objects 



to the terms.


d.  DIFFERENT terms (terms that CONTRADICT terms of the offer):  3 Options.


- Apply the same rules for Additional terms (listed above).  If one party is not a merchant, a 


different term only becomes part of the contract if accepted by the offeror.  If one of 


the parties is a merchant, the different term is automatically ejected.



- Different terms do not become part of the contract unless the offeror expressly accepts 



them (like, by signing and returning an expression of acceptance).



- Different terms cancel out and the gap-filler provisions of the UCC fill in the void.  



(“Neutrality Principle”)

     3.  Subsection 3:  Have the parties acted or PERFORMED as though they have a contract?  If yes, the 
terms of the contract would be those terms on which the parties agree (in their original writings) 
combined with any terms incorporated under other UCC provisions.  (“Gap Filler”)

Elements of Consideration:

A.  The Promisee Must Suffer a Legal Detriment.

* He must Do (or Promise to do) something he is NOT Legally Obligated to do OR he must Refrain 

(or Promise to Refrain) from doing something he IS Legally Privileged to do.


* The Detriment can be to somebody else besides the Promisee (like the Promisee’s family); all that 

matters is that it was Bargained for and Given in Exchange for a Promise.

B.  The Detriment Must Induce the Promise.


* The Promisor must have made the Promise because he wanted to exchange (at least in part) his 


Promise for the Detriment of the Promisee.


* This Detriment does NOT have to be the sole inducement (or even the predominant inducement).  

Motive doesn’t Matter- Just look for an Exchange!!!

C.  The Promise Must Induce the Detriment.


* Promisee must Know of the Offer and Intend to Accept.


* Promisee agrees to do something to his Detriment because he wants something in return from 


the Promisor (which is something to his detriment).  Promisee wouldn’t incur Detriment if 

he didn’t know he were getting something good in return.

Consideration:

A.  Courts do not concern themselves with the Adequacy or Inadequacy of a Detriment.


1.  Consideration can be VERY SMALL (as long as it’s fairly bargained for).


2.  Economic inadequacy generally doesn’t prevent a Bargained for Detriment from Constituting 


Consideration.


3.  Parties should make sure they realize the Magnitude of what they’re bargaining for.  Courts will 

honor “unfair” exchanges, where one party experiences much greater detriment than the 


other.  When Equitable Relief (like Specific Performance or Equitable Estoppel) is sought, 

the court might examine the Adequacy (or Inadequacy) of the Detriment.


4.  However, courts can always review the fairness of a Lawyer’s Fee Agreement with a client.  


Attorneys cannot unfairly overcharge their clients.


Ex.  You can voluntarily bargain with someone to borrow $100 now in return for your repaying them 
$1000 later.  It doesn’t matter that your detriment is much larger than the detriment incurred by the 
other party- there is still a bargained-for-exchange of detriment.

B.  Ask, Is the Promise Gratuitous?


- Informal, Unrelied-on Gratuitous Promises generally are NOT enforced because they usually don’t 

have consideration.  Conditional Promises to Make a Gift are generally not enforced.  (In 


these cases, the Detriment is Merely a Condition of the Gift- it is NOT bargained for.)


- Exceptions:  They will be enforced if they are formalized, they are relied on and that reliance 


causes injury to the promisee (who may enforce the contract under Promissory Estoppel), 

they make restitution for material benefits received in the past.


- Reasoning:  The Promisee does not give anything up and the Promisor does not gain anything at the 

Promisee’s expense.  We don’t want to force the fulfillment of donative promises- this 


would undermine the theory of voluntary giving.  Often, the Promisor makes these promises 

without much deliberation.

C.  Was the Consideration a SHAM?


- Sometimes, when there’s no actual consideration, the parties agree to make it look as though there 

were consideration by using a false instrument.


- Example:  A promises to keep his offer to sell a house for $50,000 to B open for 10 days.  In 


consideration for A not to revoke the offer in those 10 days, B promises to pay $10.  B never 

pays this, though.  There is no real consideration here; only Sham Consideration.

 D.  Was the Consideration NOMINAL?


Ex.  A person wants to make a gratuitous promise, but he knows they aren’t enforceable.  He 
attempts to make the promise enforceable by exchanging a small detriment (like $10) to create the 
form of a bargain.  Even though the detriment gets paid, it’s just a cover up.  The exchange was just 
a formality; not an intended bargain.  No consideration exists.

E.  Make Sure the Parties Gave Up VALID Detriment.


1.  Does a Bargained For Surrender of an Invalid Claim Count as Detriment?  4 Views.



a.  Oldest View:  No, it doesn’t count as detriment.  (Not Accepted Anymore)



b.  Yes, but only if made in Good Faith.  



c.  Yes, but only if made in Good Faith and a Reasonable Person would think the claim was 


well founded.



d.  Second Restatement:  either Good Faith or Objective Uncertainty as to the Validity of the 


claim is sufficient.

F.  Determine if the Pre-Existing Duty Rule Applies.  If one of the parties promises to do something they 
are legally obligated to do or promises to refrain 
from doing something they’re not legally privileged 
to do, they do NOT incur Detriment, and thus, 
there is no Consideration because they had a Pre-
Existing Duty.


1.  Applies to Duties Imposed by the Law, not just those imposed by Contracts:   For instance, if 

the City offers a reward for the arrest of a violent criminal.  B is a police officer (whose 


duties already include the apprehension of criminals).  B catches the criminal but cannot 


collect the reward because it was already his duty to do so.  B has not incurred detriment.  

However, if B did more than his job required, B would incur detriment and could collect the 

reward.  


2.  Rules For When Two Parties Want to Modify an Existing Contract.


a.  Pure Pre-Existing Duty Rule (First Restatement):  Courts do NOT allow modification of 


a contract.



b.  If two parties want to modify an existing contract they have, they must Mutually 



Agree to EXPRESSLY Rescind their first contract and enter into a new 



contract that includes the modified terms.  




- By rescinding their first contract, the party’s duties to each other end.  Therefore 


the pre-
existing duty rule can’t apply because the parties aren’t under duty to each 


other.  They are then free to make a new contract that has consideration.  




- Make sure to Expressly end the first contract (which shows the courts there was 


Manifestation of Intent that both parties wanted to end the contract).



            - Otherwise, modifications need their own separate consideration.


c.  Second Restatement:  Parties can make modifications to their contracts without 



Consideration in cases where the Modifications are made after Unforeseen 



Difficulties arise that impede the performance of the original agreement.  




* The modifications must be made before Full Performance, Voluntarily Agreed to 


by both parties, the Circumstances must be Unforeseen by BOTH parties, AND the 


modifications must be Fair and Equitable.




Ex.  A agrees to excavate some land for B for a set price.  A discovers unexpected 


rock underground, which will cost much more to excavate.  A notifies B and they 


agree that A will finish the work and B will pay double the original price.  Some 



jurisdictions will recognize this promise as binding; others would say that the 



unexpected rock didn’t make A’s job IMPOSSIBLE to do, so A was still under a 



duty to B to do the work.




* HOLD UP GAMES are NOT allowed!  If the first party wants to modify the 



contract but the second party doesn’t, the first party cannot make it impossible for 


the second party to refuse making the modifications.  This would not be fair, so the 


courts will hold there’s no consideration even if the modifications are eventually 



agreed to.



d.  UCC:  No consideration is needed for modifying contracts.  Competant parties 



should be able to modify their own contracts.  A few jurisdictions hold this as 



well.



e.  Some states look at modifications as attempts to mitigate damages.

3.  Rules For When More than Two Parties Want to Modify an Agreement.   Example:  A is a 

jockey.  B owns A’s horse.  A and B have a contract for B to pay A $1000 if A wins the 


race on B’s horse.  Therefore, A has a duty to race and win, and B has a duty to pay.  What if 

C, the track owner, promises A an extra $500 if A wins?  



* 2 Views:



     a.  Classical View:  A cannot recover because A was just performing a duty to B that 


he was 
obligated to perform.  




     b.  Restatements View:  C’s promise is enforceable, regardless of whether C’s 



arrangement with A is Unilateral or Bilateral.  


   
     c.  Should be enforced because A’s pre-existing duty was owed to B, not to C.  A confers 


a benefit on C even though A incurs no detriment himself (some courts allow this).  


There’s less likelihood of duress or unfair pressure in 3 party cases.



     d.  However, Second Restatement won’t apply this rule in cases of Public Officials doing 


their duties to the general public (ex. C cannot offer a reward to B, and Police 



Officer, to catch a criminal which B was already obligated to catch as a part of his 


job to protect the general public).



     e.  If the Third Party Offer was to a Unilateral Contract, it is Enforceable because the 



Promisee is not under a duty to perform.




Ex.  A and B have a binding bilateral contract.  They consider rescinding it (which 


they have the right to do).  C wants the contract performed.  C promises to pay 



$1000 to A and B if they Refrain from Rescinding their Contract.  Because A and B 


have the legal right to Rescind, giving up that right to accept C’s promise is 



Detriment.  Thus, C’s promise is Enforceable.

G.  Part Payment Cannot Satisfy a Debt.  If a Debtor makes a Partial Payment of a Debt that is 
Undisputedly Due, and the Creditor promises the Debtor that this Partial Payment will Discharge the 
Entire Debt, there is NO consideration for the Creditor’s Promise (and thus, it’s Unenforceable).

     1.  Reasoning:  the Debtor is ALREADY under a duty to pay the full amount.  Debtor does not incur 
detriment by making the part payment because he was legally obligated to make it (pre-existing 
duty).  Only the Creditor incurs Detriment in this case.


a.  But look really hard to find some type of detriment on the part of the Debtor!!!  


b.  Some jurisdictions follow these rules instead:



- Partial payment of a debt, IF accepted as a Full Payment, can discharge the debt even 



without consideration (meaning detriment incurred by the debtor).



- Second Restatement:  If unforeseen circumstances make it more Difficult to make the full 


payment, acceptance of Part Payment will discharge the debt, even without 



consideration (meaning, detriment incurred by the debtor).

Accord and Satisfaction

A.  When two parties have a dispute over what one party owes the other, and the first party sends the second 
a check for part of what the first thinks is owed, if the second party cashes it then they have accepted 
the partial amount for the full debt.

B.  Elements:

     1.  Person who offers the Accord has to make it clear that he is seeking a total discharge of the 
debt.  (Otherwise, payment is treated as partial payment.)

     2.  Language should be Clear enough for the Creditor to know he is being asked to agree that the 
partial payment will be accepted as full payment.
     3.  The Debtor must Notify the Creditor of his Offer of Accord.
     4.  The Dispute must be in Good Faith:  the parties must Honestly and Reasonably Disagree on the 
Amount that is Owed.

C.  Cashing the check usually means Acceptance of the Offer.  Holding onto the check without cashing it for 
an unreasonable amount of time usually (but not always) constitutes Acceptance.  




* Cashing the check could also constitute performance.  

D.  Examples:  

      Ex.  Debtor owes Creditor an undisputed (LIQUIDATED) $100 but sends a check for $50 marked “Paid 
in Full” and Creditor cashes it.  The language is clear, Creditor has cashed it (which shows 
Acceptance and Performance).  Debtor is discharged of debt.

     Ex.  Debtor and Creditor don’t agree that Debtor owes Creditor $100 (UNLIQUIDATED claim).  
Creditor honestly thinks Debtor owes $100, and Debtor honestly thinks he owes only $50.  Debtor 
sends a Check for $75 marked “Payment in Full.”  Creditor cashes it.


- There has been an Offer and it has been Accepted and Performed.  There was a compromise so 
both parties have incurred detriment.  

     Ex.  Debtor and Creditor don’t agree that Debtor owes Creditor $100 (UNLIQUIDATED claim).  
Creditor honestly thinks Debtor owes $100, and Debtor honestly thinks he owes only $50.  Debtor 
sends a Check for $50 marked “Payment in Full.”  Creditor cashes it.


2 Views:


   1.  The claim is Unliquidated so there is consideration to support the Accord and Satisfaction.


   2.  There’s no Consideration- D is only paying what he thinks he is legally obligated to pay.  

E.  If a Creditor receives a check for less than the full amount that says “Payment in Full,” the 
Creditor must either REFUSE it and return it OR CASH it and forgo the rest of the amount 
owed.  
     1.  Creditor cannot just strike out the words or write “cashed under protest” because cashing the 

check means the Creditor accepts the offer on the Debtor’s terms.  

     2.  The cashing of a Full Payment check in settlement of an unliquidated claim is held to be 


acceptance of an offer of accord despite the creditor’s protest to the contrary.

F.  UCC Approach:   If a Debtor sends a Creditor a check for Partial Payment marked “Payment in Full,” the 
Creditor can EXPRESSLY RESERVE HIS RIGHT TO COLLECT THE REST OF THE AMOUNT 
OWED.

     1.  Should write “Cashed Under Protest” on the Check and Should Notify the Debtor that they’re not 

accepting it as a Full Payment.

     2.  Many states don’t follow this rule.  They just follow the Common Law Approach even when the UCC 
governs the case.

MUTUALITY OF OBLIGATION

A.  Unilateral contracts NEVER have Mutuality of Obligation because the Offeree is never bound to 
perform!!  Bilateral Contracts MUST have Mutuality of Obligation or they are VOID!!

B.  Elements:

     1.  Both parties MUST make Promises to each other, the performances of which would be 
Detrimental.


a.  If one party does not make a promise (which requires detriment), neither party is required 

     to perform.

     2.  A promise is ONLY Consideration for the Counter-Promise IF the promised performance would 
be consideration.  



a.  The mere utterance of words of promise doesn’t constitute consideration.

     3.  A void or unenforceable promise is consideration for a counter-promise (thus there is mutuality of 
consideration even though one or more of the parties’ promises is voidable or unenforceable).

     4.  Consideration may be supplied from Implied Promises.  



a.  Courts presume that when you make a promise, even an Illusory Promise, you act in 


     GOOD FAITH and will make a REASONABLE attempt to fulfill your promise.

C.  Check for ILLUSORY PROMISES.

     1.  These look like promises, but upon closer examination, they don’t Reveal any Commitment.  Example:  
“I will deliver the goods when I feel like it.”

     2.  Courts don’t want to void contracts on technical grounds like lack of mutuality, so they examine the 
context surrounding the illusory promise.  Courts want to honor the promise, so they look to see if 
the illusory promise was REASONABLE and made in GOOD FAITH.

D.  Check for CONDITIONAL PROMISES.

     1.  These are NOT Illusory IF the happening of the condition is outside the Promisor’s control and 
discretion. 

     2.  Example:  “I’ll pay $50 if I’m able to obtain a mortgage loan.”   Not Illusory—Conditional because the 
Promisor has no control over the event occurring.  Promisor has IMPLIEDLY promised to use 
Reasonable Effort to bring about the loan.

E.  Are there CONJUNCTIVE PROMISES?
     1.  If so, if at least one of the conjunctive promises has consideration, the consideration is enough to 
support the counter-promise.

     2.  Example:  A says to B, “I promise to give you my car if you promise to pay me the 
liquidated debt you 
owe me and promise to paint my fence.”  Although the first half of the promise is not valid (it has no 
consideration because of the pre-existing duty rule), the second half does have consideration 
(because it involves incurring detriment), and thus the entire promise is valid.  To enforce A’s 
promise, B must pay back the debt and paint the fence.

     3.  Example:  Father to Son:  “In consideration of your past good conduct and in consideration of your 
promise to refrain from smoking for one year, I’ll pay you $5000.”  Although the first part has 
already occurred (and is not valid), the promise would be supported by consideration if the Son 
didn’t smoke for one year.  The fact that part of the consideration is invalid does NOT prevent the 
valid part from being consideration.  (NOTE:  this example is neither a Conjunctive nor an Alleatory 
Promise.)  

F.  Are there ALTERNATIVE PROMISES?

     1.  Alternative Promises must BOTH have Consideration:  Each Alternative must be Detrimental.

     2.  Ask, Does the Promisor have the choice of which Alternative to Accept?   Is so, then Each Alternative 
MUST be Detrimental.  However, if there’s a Substantial Chance that Events may Eliminate the 
Alternative that is NOT detrimental, this rule does not apply (Second Restatement).  Therefore, only 
one of the Alternatives would need Consideration.

     3.  Ask, Does the Promisee have the choice of Alternatives?  If so, any of the Alternative Promises may 
be Detrimental.  Why?  Because the Alternative Promises Supply Consideration for a Counter-
Promise if any of them are detrimental.

H.  Does the Contract Contain a Provision that Allows One or Both Parties to Terminate the Contract?

     1.  Example:  “We’ll ship goods to you, but we have the option to stop shipment if we give you 10 days 
notice.”

     2.  Rule:  


a.  Alternative Promises must BOTH have consideration:  Each Alternative must be Detrimental.



b.  If one of the Alternative Promises involves the power to terminate the offer, Reasonable Notice 

must be given when the offer is to be terminated.

I.  Is the Promise ALEATORY?

     1.  Aleatory promises are conditional on the happening of a Fortuitous event (or an event they think is 
fortuitous) that’s not within the control of the promisor.  These are NOT illusory promises.  They are 
supported by Consideration.


Ex.  “I promise to repay you your $50 if I get my gold mine back.”

J.  REMEMBER:  One Consideration will Support Many Promises AND the Number of Promises 
Made by two Promisors Does NOT have to be Equal.

     1.  Example:  An employer can make many promises to an employee (such as salary, bonuses, and 
benefits), but the employee need only make at least one promise in return (to promise to work).

Output Agreements/Requirement Contracts

A.  Requirements Contract:  buyer agrees to buy everything he needs from a seller, who then agrees to sell 
the buyer everything he needs.  Quantity is measured by the amount specified by the buyer.  “You 
sell me what I need.”

     1.  These are Valid agreements.

     2.  If the seller stated an Estimate, the buyer is NOT entitled to any quantity that’s Unreasonably 

Disproportionately MORE than the estimate.

     3.  If there’s no Estimate, the buyer is entitled to a Reasonably Foreseeable amount at the time of 

contracting.

     4.  The UCC applies in cases where the Seller makes more than the estimated amount.

B.  Output Contract:  seller agrees to sell all of its output of a certain item to the buyer and the buyer agrees 
to buy all the output from the seller.  Quantity is measured by the amount the seller makes.  “I will 
buy everything you produce; I’m not specifying a fixed amount.”

     1.  If the seller can’t produce as much as they had reasonably estimated, the Output Contract is 

Reduced.  In this case, buyers can go out of business or reduce the quantity of goods they 


make if done in GOOD FAITH.  Includes a huge decline in the amount of goods made.  

     2.  The UCC does NOT apply when the Seller makes LESS than the estimated amount.  GOOD 

FAITH applies:  Was their failure to produce done in good faith?  Sellers can’t just reduce their 
output to curtail losses unless the losses would be Extreme.

     3.  Remember, Output Contracts involve ESTIMATES, not fixed amounts.


a.  What is the Consideration here?


    - Seller assumes the risk that the buyer may reduce its requirements in good faith and the Buyer 

assumes the risk that the Seller may reduce its production.  Both sides incur detriment in the 

form of assuming risks.

Promissory Estoppel

A.  PE can be used to compensate parties for their Good Faith Reliance on Promises made without 
Consideration.  If a Party Relies on a Promise that Foreseeably Induced them to Act, the 
Promise is Enforceable under this Doctrine even without Consideration. 

     1.  PE fills in for Consideration to make a Promise Enforceable.

B.  First Restatement § 90:  “A promise which the promisor should reasonably expect to induce action or 
forbearance of a definite and substantial character on the part of the promisee and which does induce 
such action or forbearance is binding if injustice can be avoided only by the enforcement of the 
promise.”

C.  5 Elements Must Exist:

     1.  There MUST be a Promise.


a.  The Content of the Promise must be Clear!


b.  Estimates and Statements of Intention are NOT sufficient.


c.  PE is Sometimes Applied to Implied Promises (but courts don’t like to do this).

     2.  The Promise has to be of a type that the Promisor should Reasonably Expect will Induce the 
Promisee to Act on.


a.  Look at the Expectations of the Promisor.


b.  The Promisor must be able to Foresee that the Promisee would rely on the Promise.

     3.  The Promisee must Justifiably Rely on the Promise.


a.  It must be REASONABLE for the Promisee to Rely on the Promise. 

     4.  The Promisee’s Reliance must be SUBSTANTIAL and INJURIOUS.

a.  Should not just be Detrimental in the Sense of Considerational Detriment.


b.  The Promisee must actually be Harmed by his Reliance on the Promise!!!

     5.  Ask, Is Enforcing this Promise the ONLY way we can avoid Injustice?

a.  If yes, PE applies and the Promisee has the same remedies available to him as he would for 

     
Breach of Contract.


b.  What does Injustice Mean?  Some courts allow the Reliance to be Detrimental in the 



Considerational Sense Only.  Other courts insist that Reliance be Actually Injurious to the 

Promisee.

D.  History:  Before PE, courts used to apply Equitable Estoppel in cases where one party Misrepresented a 
Fact to another party, who then Injuriously Relied on the Misrepresentation.  Remember, PE is NOT 
the same as Equitable Estoppel!!!  

E.  When does Promisorry Estoppel Apply?

     1.  GRATUITOUS PROMISES:  Under traditional contract law, a Gratuitous Promise was Unenforceable 
because it wasn’t supported by consideration.  However, the Promisee relied upon the Donative 
Promise.  If the Promisee was Injured as a result of his justifiable reliance on the Promise, he could 
use PE to recover.  Basically, PE filled in as a substitute for consideration, rendering a Gratuitous 
Promise enforceable.


* The Promisee’s Detrimental Reliance on the Promise serves as Consideration in these cases.

     2.  CHARITABLE SUBSCRIPTIONS:  Usually, promises to make Charitable Subscriptions don’t have 
consideration and don’t require a bargained for exchange between the person promising to donate 
and the charity.  


Second Restatement:  Charitable subscriptions are enforceable for public policy reasons despite the 
absence of either consideration or injurious reliance.  This is because courts realize that private 
philanthropy serves a highly important function in our society.  So if you promise to donate to a 
charity, you’re bound by your promise!!!

     3.  CONTRACTING BIDS:  A Subcontractor makes a Reasonable bid to a General Contractor, and the 
General Contractor relies on the bid in making their own bid on a construction project.  Under PE, 
the Subcontractor cannot Revoke their offer because the General Contractor Justifiably Relied on it.  
Also, if the Subcontractor made a mistake in computing the bid, they are nevertheless bound by their 
mistaken bid.


- Although the Subcontractor is Bound, the General Contractor is NOT bound to accept the bid.    

     4.  PROVIDE COMPENSATION FOR INDEFINITE OFFERS:  Plaintiff is offered a job with a 
company.  After accepting, he quit his job and turned down another offer.  When he showed up for 
work, he was told somebody else had been hired.  Hiring was at will, so he had no action for breach 
based on a regular contract.  He was awarded damages under PE to compensate for his lost salary 
and the other job he turned down. 

     5.  ENFORCE PROMISES MADE DURING PRELIMINARY NEGOTIATIONS:  PE helps sustain a 
cause of action despite the absence of an intent to be bound.  If parties are still in the course of 
memorializing their agreement, but one party acts as though the contract is already binding, and that 
party is injured as a result of their reliance on the contract, they may invoke PE.

F.  Recovery Under Promissory Estoppel:

     1.  Second Restatement:  remedies for breach of contract based on PE should be FLEXIBLE!!!

     2.  Usually, courts just award damages to compensate for the injurious reliance;  full scale breach of 
contract damages usually aren’t awarded.


* Hard to Determine how to figure out Reliance Damages in the case of a Gratuitous Promise.

     3.  You can’t recover Emotional Distress damages for Breach of Contract UNLESS the breach is 
accompanied by an independent Tort that supports the Emotional Distress Damages.  This keeps 
Contract Law separate from Tort Law:  you’re limited to Contractual recoveries.

