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I.

Introduction

A.  Introduction to Contract Law

CONTRACT 

Restatement §1: A contract is a promise or a set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty.

· The law will not enforce a promise that is not freely given by a person competent to make the promise

· A contract requires that someone else makes a promise out of his own free will

· A court will not enforce an immoral contract or promise

PROMISE 

Restatement §2: 
1) A promise is a manifestation of intention to act or refrain from acting in a specified way, so made as to justify a promise in understanding that a commitment has been made

2) The person manifesting the intention is the promissory

3) The person to whom the manifestation is addressed is the promisee

4) Where performance will benefit a person other than the promise, that person is a beneficiary

· A promise leaves something to be done in the future (at least one party has a future interest)

· Exchange or selling is not a contract (property changes)
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AGREEMENTS & BARGAINS

Restatement §3: An agreement is a manifestation of mutual assent on the part of two or more persons.  A bargain is an agreement to exchange promises or to exchange a promise for a performance or to exchange performances

HOW A PROMISE MAY BE MADE

Restatement §4: A promise may be stated in words either oral or written, or may be inferred wholly or partly from conduct.

The Three Dimensions of Law 
Three levels on which the law of any subject simultaneously exists are:

1) Doctrine

2) Facts

3) Theory
Doctrine

· Consists of rules and principles of law by which judges justify their decisions

· Rules and principles can be learned by reading “classic” cases that have become famous for establishing them, the Restatement (Second) of Contracts, and the UCC

· THE UNIFORM COMMERCIAL CODE (UCC):

· American Law Institute puts out model statutes as a recommendation about the kind of law that states ought to adopt; UCC has been widely adopted

· UCC is the predominant authority about the sale of goods

· If a case doesn’t have to do with the sale of goods, the UCC doesn’t apply

· THE RESTATEMENT (SECOND) OF CONTRACTS:

· Restates the common law practices in regard to statutes

· Applicable to contracts NOT for the sale of goods 
Facts

· The actual application of doctrine by courts and its effects on contracting parties and the public at large
Theory

· Consists of the rationales or reasons for legal doctrine

· Principal source of theory is the “common sense” of lawyers and judges, but often these intuitions are implicitly or explicitly informed by other disciplines such as history, economics, or philosophy

· Tells us why we have chosen the legal rule or what the new rule should be

· A grasp of the theories underlying legal doctrine helps practicing lawyers predict how courts will behave in absence of doctrine or in the face of conflicting doctrines
Can there be a contract without a remedy?

SHAHEEN V. KNIGHT, PA, (1957)
Facts: Defendant performed a vasectomy on plaintiff in order to make him sterile.  The D guaranteed the result (which doctors don’t usually do), but Plaintiff’s wife was impregnated and gave birth to their fifth child.  

Rule:  A doctor and his patient can bargain and contract for a particular result, which, if not achieved, can be the basis for an action for breach of contract.  

IN ORDER FOR COURT TO ENFORCE A CONTRACT, THERE MUST BE RECOVERABLE DAMAGES

· Court says “special contract” b/c Dr. guarantees specific result rather than offering best performance possible

· Court did not find any damages as breach of contract b/c according to them it was against public policy to award damages to the P, who would benefit from the joys of a child!
· By law, contracts must be able to promise a remedy for its breach (So, this court f’d up)
WHY WE NEED CONTRACTS   

“The Beautiful Idea of Contracts”
· The idea that contracts are a good thing because parties enter into a contract by their own free will

· Presumably, people know what they want, there parties regard themselves as better off than they were before the contract was made. 
· Enforcing contracts will make parties better off or happier
· Ex ante – before they enter into the contract, both parties would have wanted it to be enforceable

· If the contract was entered into voluntarily – they each preferred to have the contract performed
· To reach the objective of the BI, the contract should be enforced based on the exact terms parties desired, altering the terms might not longer fulfill the desire of the parties and could affect the parties desire to enter into the contract.

· Unless there is a simultaneous performance, enforcement ensures both parties receive the expected benefit under the contract.
· If a court enforces terms other than those contained in the contract, it cannot know whether the parites would have agreed to the terms

II.

Damages for Breach of Contract

REMEDIES

· Normally, a court grants substitutional relief (money to compensate) for breach, sometimes they grant specific performance (order to perform), or injunctive relief (bars you from acting or requires you to act)

· The measure of this liability is the promisee’s expectation, reliance, and restitution interests.

THE 3 DAMAGE INTERESTS
Expectation Interest
Based on the contract price and have the purpose of putting the victim of breach in the position he would have been if the promise had been performed
· The “benefit of the bargain” (expected profit)

· The court attempts to put the promisee in the position it would have been in had the promise been performed 

· INCIDENTAL DAMAGES
· Include expenses such as the seller’s costs of shipping goods to and from a buyer who has breached or a buyer’s costs of finding substitute goods after a seller breaches.  Incidental damages are normally added to the general damage award. 
Reliance Interest
Based on the nonbreaching party’s costs and have the purpose of putting the nonbreaching party in the position she would have been in had the promise not been made
· If the promisee changed their position to their detriment in reliance on the promise – as by incurring expenses in performing or preparing to perform – the court might award a sum of money intended to compensate for the loss

· This is an attempt to put the promisee back in the position he would have been in had the promise not been made

· Because recovery by reliance interest does not consider the promisee’s lost profit, it is ordinarily less generous than recovery measured by the expectation interest

Restitution (also known as “Quasi-Contract) damages)

Based on the reasonable value of a benefit conferred by the promisee on the promisor and are available in a variety of circumstances:

1.   The benefit was conferred under a contract that turned out to be unenforceable;

2.   The promisor is in material breach;

3.  No K was formed but a benefit was conferred in a pre-contractual stage when parties believed they had a K
· Often used when the court finds no contract existed.

· If the promisee conferred a benefit on the promisor in the course of the transaction, the court might award the promisee a sum of money intended to put the promisee back in the position he would have been in had the promise not been made. Rationale to prevent promisor from benefiting.

· Because recovery doesn’t include lost profit or reliance by the promisee that doesn’t benefit the promisor, it is ordinarily less generous than expectation or reliance damages

· Focuses on party in breach and asks whether that party has benefited from transaction and whether they should have to return such a benefit

3 Questions to Ask When Determining Damages:

1) What is the injury?

2) What remedy most effectively addresses the injury?

3) Do any policies limit the defendant’s liability for the injury?
A. Expectation Damages

HAWKINS V. MCGEE, NH, (1929) 

Facts: Hawkins underwent surgery which McGee performed to graft scar tissue on his hand.  McGee promised that the operation would take 4 or 5 days and that the hand would be 100% perfect.  After surgery, McGee’s hand became hairy and he lost use of it.  Judge instructed jury to consider pain and suffering in awarding damages.

Rule: The true measure of a buyer’s damages is the difference between the value of the goods as they would have been if the warranty as to the quality had been true and the actual value at the time of sale, including any incidental consequences within the contemplation of the parties when they made their contract

COURT ENFORCED CONTRACT AND AWARDED EXPECTATION DAMAGES

Expectation Measure: Difference between hand after the operation and hand that was promised

Reliance Measure: Difference between hand before the operation and after the operation

What is the NORMAL REMEDY for breach of contract?
· Expectation Interest
· The “benefit of the bargain”:   what the party in breach promised to the victim of breach.

· A contract is the protection of EXPECTATION INTERESTS 

· Opposite of a Tort Measure of Recovery, which would aim in putting you back to where you were before the tort. 
· People enter into contracts b/c they believe they are better off than without it. If the contract goes through, both parties benefit.
Restatement (Second) of Contracts §347: Measure of Damages in General

Subject to the limitations stated in §§350-353, the injured party has a right to damages based on his expectation interest as measured by

a) the loss in the value to him of the other party’s performance caused by its failure or deficiency, plus
· what he did receive and what he should have received

b) any other loss, including incidental or consequential loss, caused by the breach, less
· any other costs as a result of the breach (other medical fees, lost wages)
c) any cost or other loss that he has avoided by not having to perform
· maybe he hasn’t paid yet

· would have been incurred under the terms of the contract but weren’t

Expectation Damages= LOSS IN VALUE + INCIDENTAL LOSS – COST/LOSS AVOIDED

· Plaintiff should end up in EXACTLY the position he would have been if the bargain would have happened.
· Expectation damages do not include losses undertaken in preparation for entering into contracts 

· Contracts compensate you for the full expectation that the contract created

· Damages should not include pain of the operation because operations are routinely painful

· The tort measure of injury is equal to reliance damages, therefore plaintiff would want to bring suit against the defendant under contract law, where he can collect more damages

· In Hawkins, the pain and suffering or cost of operation shouldn’t have been included because it was expected to be paid in the contract and plaintiff would get windfall if he was awarded these damages

· Contract law is unique because it seeks to protect something that you may never even had, but that you thought you were going to get


B.  Calculating Damages

NURSE V. BARNS, England, (1664)

Facts: D paid 10 pounds for use of iron mills for six months, iron mills worth 20 pounds per year. Damages given for 500 pounds. Because unable to use the mills, unable to make the 500 pound profit they would have made. Court says that correct damages is expectation not simply compensation for loss, (what you would have had contract been performed)

· Jury may find special damages for an amount in excess of money paid in contract for losses in stock or losses that resulted from the breach

· Not only was plaintiff compensated for the loss in the mills but also the losses he expected to gain under the contract – This decision re-affirms expectation measure of damages
SULLIVAN V. O’CONNOR, MA, (1973)
Facts: Doctor promised to enhance the plaintiff’s beauty and to improve her appearance; however, such did not happen.  After two surgeries, her nose was disfigured and had to have a 3rd surgery, but it was not successful. 

· What should damages be?

· Normally: The difference between the nose that was promised that the nose that the P ended up with. Did the court award this measure of damages (Expectation Damages)?
· NO (the court granted reliance interests instead of expectation damages). Why not?

· Perhaps court did not know a way of awarding expectation damages in this case
When a court refuses to award expectation damages, the court is essentially “re-writing” a contract.
 THIS IS PROBLEMATIC, but courts do it all of the time
· In order to ENFORCE the contract, a court must grant expectation interests.  By definition, that’s what a K is!!
Overhead or “Fixed” Costs
· P’s cannot recover expenses (such as utilities, rent, or storage, etc.) that would have to be paid whether or not the defendant performed or breached the contract.
· Direct Costs, on the other hand, are the costs incurred solely in the process of and for the purpose of performing the contract and thus are recoverable.  
· Direct Costs that are saved by the breach are not recoverable. For example, Harmony would have needed to hire an accompanist for $600 for Sara’s lessons, but because Sara breached, Harmony does not have to incur those costs (unless she already contracted pianist). As a result, they are saved by the breach, not recoverable.
J.O. HOOKER & SONS V. ROBERTS CABINET CO., Mississippi, (1996)

Facts: Hooker was the general contractor for renovation of property of BPHA; Renovation included replacement of cabinets.  Hooker entered a sub-contract with Roberts to furnish cabinets, including tearing out the old ones and installing new ones.  Hooker and Roberts got into a dispute about the responsibility of disposing of the cabinets.  Hooker breached the contract.

Rule: A party is only entitled to recover damages for expenses in storing goods that it would not otherwise have incurred absent the other party’s breach

COURT AWARDED DAMAGES BUT EXPECTATION DAMAGES DON’T INCLUDE EXPENSES THAT WOULD HAVE BEEN INCURRED EVEN WITHOUT BREACH

· Roberts cannot reclaim damages for storage expenses because they would have been incurred anyway and were not extra expenses due to the contract 

· There is no basis for reliance damages

UCC 1-106: The remedies provided shall be provided to the end that the aggrieved party may be put in as good a position as if the other party had fully performed.

TONGISH V. THOMAS, KANSAS, (1992)

Facts: Tongish contracted with Decatur Coop Association to produce sunflower seeds to be bought by Coop for a fixed price.  Coop then entered an agreement to sell the seeds to Bambino, where its only profit was a handling fee.  Tongish delivered first two shipments of seeds, but the market price for seeds doubled and Tongish told Coop it wouldn’t deliver the rest.  Tongish then sold its seeds to Thomas at a higher price (efficient breach). Thomas only paid for half its seeds; Tongish brought a breach of contract suit against Thomas, who paid the rest, and Coop intervened, claiming breach of contract by Tongish.  

Rule: In an action for a breach of contract for the sale of goods, the proper  measure of damages is the difference between the market value of the goods and the contract price agreed upon by the parties (UCC §2-713)

IN ORDER NOT TO PROMOTE BREACHES OF CONTRACTS, COURT AWARDED DAMAGES UNDER UCC §2-713, EVEN THOUGH COOP WOULD NOT HAVE GOTTEN THAT MUCH UNDER CONTRACT (only contracted a handling fee)
· Case is governed by the UCC because it is for the sale of goods

· The question in this case is whether the award of damages should be based on the actual lost profits or based on the difference between the contract price and the market price

· Damages are awarded under UCC §2-713 because otherwise, Tongish would have an incentive to breach the contract if the market fluctuates to his advantage; this rule encourages honoring contracts and market stability

· Although the application of the rule may not reflect the actual loss to the buyer, it encourages a more efficient market and discourages the breach of contracts

· EFFICIENT BREACH: When one party breaches a contract and as a result, one party can gain from the breach and no party is made worse off (pareto efficiency), why shouldn’t the party breach and pay damages?

· Tongish would be better off by breaching, even if he has to pay the handling fee (or more) and Coop is not any worse off and could possibly even be better off (if Tongish is willing to pay an additional amount)

· UNDERLYING QUESTION: Do we want to allow economic actors to make their decisions based on the market and their own incentives for profit or do we want to hold them to their promises based on moral or policy ground?

· COVER: In a breach of contract, buyer can cover (buy from someone else) or collect damages (UCC §2-711)  
UCC §2-711: Buyer’s Remedies in General; Buyers Security interest in rejected goods pg. (164)
Cases Involving a Substitute Transaction Made by the Plaintiff:  Damages are Based on the Loss Incurred as a Result of Having to Make the Substitute Contract:
· Plaintiff’s damages can be calculated by measuring the difference between what it would have cost her to receive the services under the contract, and what it ultimately cost her to obtain equivalent services elsewhere (plus costs, minus expenses saved)

UCC §2-712: “Cover”; Buyer’s Procurement of Substitute Goods
Buyer may “cover” by making any reasonable purchase; can recover as damages the cost of cover and the contract price together with incidental damages less expenses saved:
· (1) After a breach within the preceding section the buyer may “cover” by making in good faith and without unreasonable delay any reasonable purchase of or contract to purchase goods in substitution for those due from the seller

· (2) The buyer may recover from the seller as damages the difference between the cost of cover and the contract price together with any incidental or consequential damages as hereinafter defined (Section 2-715), but less expenses saved in consequence of the seller’s breach

· (3) Failure of the buyer to effect cover within this Section does not bar him from any other remedy

UCC §2-706: Seller’s Resale Including Contract for Resale

· Analogous to §2-712 for the seller
Cases in which the Plaintiff could have Made a Substitute Transaction, but Did Not Do So or Failed to Do So Reasonably:  Damages are Measured by a Comparison Between the Contract Price and the Market Value of a Substitute

· If plaintiff did not enter into a substitute transaction, then he or she is entitled to sue for loss based on a hypothetical substitute, valued at the market rate (established by expert witness). Damages would be the difference between the market value of the contracted good/service and the actual contracted price.
UCC §2-713: Buyer’s Damages for Non-Delivery or Repudiation

· (1) Subject to the provisions of this Article with respect to proof of market price (Section 2-723), the measure of damages for non-delivery or repudiation by the seller is the difference between the market price at the time when the buyer learned of the breach and the contract price together with any incidental and consequential damages provided in this Article (§2-715), but less expenses saved in consequence of the seller’s breach

· (2) Market price is to be determined as of the place for tender or, in cases of rejection after arrival or revocation of acceptance, as of the place of arrival
UCC §2-708:  Seller’s damages for non-acceptance or repudiation.

(1) Analogous to §2-713 for the seller; difference between market and contract price
UCC §2-715: Buyer’s Incidental and Consequential Damages

· (1) Incidental damages resulting from the seller’s breach include expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach

· (2) Consequential damages resulting from the seller’s breach include

· (a) any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not be reasonably be prevented by cover or otherwise; and

· (b) injury to person or property proximately resulting from any breach of warranty
UCC §2-710:  Seller’s Incidental Damages
(1) Analogous to §2-715 for the seller
UCC §2-717: Deduction of Damages from the Price 

· The buyer on notifying the seller of his intention to do so may deduct all or any part of the damages resulting from any breach of the contract from any part of the price still due under the same contract
Cases Involving a Contract for Services, in which Breach Results in Lost Income that Cannot be Recouped:  Damages May be Equivalent to the Full Value of the  Expected Performance

· If plaintiff cannot find a substitute transaction (ie, another job during that time), a breach by defendant results in the plaintiff’s loss of his or her entire expectation under the contract.  The only way to compensate for plaintiff’s expectation is to award damages equivalent to the full consideration due to him or her under the contract.
Cases in Which the Breach of a Contract Results in the Plaintiff’s Losing Income but also Saving Costs:  Damages are Measured by Deducting Savings from Expected Returns

· Plaintiff can only recover profits! So, if the plaintiff can avoid direct costs, she should and will not recover for them.  If the plaintiff has received any part payment under the K or has salvaged any of the expenditures, that would be offset against the damage award.  However, any consequential or incidental losses would be added to the recovery:

Gross Profit

+ Reliance

- Payments or costs avoided

+other loss (consequential or incidental damages)

= TOTAL RECOVERY
Three Limitations on Damages:

1. Foreseeability of Harm (Damages must be foreseeable)
2. Certainty of Harm (Damages must be calculable w/ some degree of certainty)
3. Avoidability of Harm (Non-aggrieved party must avoid intentionally increasing damages)

C.  Foreseeability
FORESEEABILITY OF HARM

HADLEY V. BAXENDALE, England, (1854)

Facts: Plaintiff’s mill stopped because a crank shaft broke.  Plaintiffs brought broken shaft to defendant carrier, who promised delivery the next day.  Due to the defendant’s negligence, the delivery of the shaft was delayed and plaintiffs did not receive new shaft for several days.  As a result, working of the mill was delayed and plaintiffs lost profits.

Rule: In an action for breach of contract, plaintiffs are only entitled to recover the measure of damages both parties may reasonably foresee as a result of the breach.  

COURT DID NOT INCLUDE LOSS OF PROFITS IN DAMAGES BECAUSE THEY WERE NOT REASONABLY FORESEEABLE, NOR WERE THEY COMMUNICATED TO DEFENDANT BEFORE ENTERING INTO CONTRACT

Two HADLEY Rules:   Damages are foreseeable that either

1. Arise naturally from the contract and would arise in the normal course of events (GENERAL DAMAGES)
· Objective standard; doesn’t matter what the parties actually foresaw, only what a reasonable person would have foreseen
2. A party in breach was notified of the possibility of damages in advance (SPECIAL DAMAGES)

-In vague spaces, the rule is what a reasonable person would have foreseen

-Courts also look to case precedent (legal reasoning by analogy)

HECTOR MARTINEZ & CO. V. SOUTHERN PACIFIC TRANSPORTATION CO, US Ct App, (1979)

Facts:   Martinez’s agent delivered a dragline to defendant carrier; dragline was loaded onto five separate cars.  The last of the five cars arrived in Eagle Pass late.  Martinez was forced to make reasonable repairs because the dragline was damaged during transit.  Martinez claimed damages for the fair rental value of a dragline during the delay in time due to repairs and delay in transit.

Rule:   Special damages are awarded only if actual notice was given to the carrier of the possibility of injury.

COURT HELD THAT THE FAIR RENTAL VALUE OF THE DRAGLINE MAY BE AWARDED BECAUSE THIS IS A FORESEEABLE CONSEQUENCE OF THE LOSS OF ITS USE – SENT ISSUE TO JURY TO DETERMINE WHETHER THIS WAS REASONABLY FORSEEABLE.

· Distinguishes this situation from Hadley b/c in Hadley, D was unaware that shaft was indispensable to the operation of the mill, but here it is obvious that the dragline has value – it was FORESEEABLE!!

· Courts may expressly limit damages (eg: FEDEX)

RESTATEMTENT §351: Unforeseeability and Related Limitations on Damages (Hadley Rule)
· (1) Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made

· (2) Loss may be foreseeable as a probable result of a breach because it follows from the breach

· (a) in the ordinary course of events (General [or Direct] Damages), or

· (b) as a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know (Special [or Consequential] Damages)
· (3) A court may limits damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation

Applying foreseeability to expectation damages (DEFAULT RULES)
· To determine what rule of damages should be applied to breach of contract, we look at the actual contract and any tacit agreements in the contract

· The court assumes that parties to a contract are aware of established rule for liability of foreseeable damages; this is the DEFAULT rule

· If a rule is a default rule, it can be contracted around.  It is used so courts can consistently fill in gaps

· A default rule is the cheapest for contracting parties because it is the rule that they will end up with if there is a breach, and hammering out the details can be expensive

· DAMAGES:

· General (Foreseeable)

· Specific (Notice is given) --- MAJORITY RULE

· Specific (Notice and agreement) – Tacit agreement test --- MINORITY RULE

Tacit agreement: D at least tacitly appeared to assume responsibility 

MORROW V. FIRST NATIONAL BANK OF HOT SPRING, Arkansas, (1977)

Facts:  Morrow wanted to move his coin collection to a safety deposit box at the bank.  The bank told him that they would notify him as soon as one became available; Morrow informed the bank of his purpose in renting the boxes.  Morrow’s coins were stolen and afterwards, he learned that the safety deposit boxes had become available but the bank hadn’t notified him.  Morrow sued for value of stolen coins.

Rule: In an action for consequential damages, under the “tacit agreement test,” the plaintiff must demonstrate that the defendant expressly assumed responsibility for the plaintiff’s sustaining special damages as a result of the defendant’s breach.

NO DAMAGES BECAUSE GIVEN THE CONSIDERATION FOR THE BOXES, IT IS NOT LIKELY THAT THE BANK AGREED TO ASSUME RESPONSIBILITY FOR THE VALUE OF THE COIN COLLECTION

 Does it make sense to have a Foreseeability limitation on damages?

· People wouldn't want to enter into contracts if they are liable for unforeseeable damages

· Does the rule help you get at what the parties actually agreed to?

· Does having a foreseeability rule facilitate realizing what the parties actually agreed to?

· IF YOUR CONTRACT LIMITS YOUR DAMAGES, THEN THE FORESEEABILITY RULES DOESN'T COME INTO PLAY

· Foreseeability rule is a default rule- it specifies a limitation on damages in the ABSENCE OF ANY SPECIFICATION IN THE CONTRACT.  The parties don't just make up the content of the contract-- they in a way make up the law that governs the content of their dispute.  They can contract out of the foreseeability rule.  Only governs if haven’t specified anything about the extent of damages.

· Foreseeability LIMITS damages- it does not expand them.  If foreseeability didn't exist we'd be stuck with 347 which says all consequences of breach.

D.  Certainty
CERTAINTY OF HARM- Damages can be recovered only if their amount is reasonably certain of computation
Restatement §352: Uncertainty as a Limitation on Damages

· Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty

CHICAGO COLISEUM CLUB V. DEMPSEY, Illinois, (1932)

Facts: Plaintiff contracted with Dempsey to promote a boxing match against Harry Wills.  The contract was highly technical and provided among other things that the Coliseum would be expending large amounts in promoting the fight.  Dempsey breached the contract.  Coliseum first got an injunction against Dempsey and then brought suit for damages.  P incurred expenses of promoting the match, organization, etc.  D was to receive payments previous to the match and a percentage of the profits from the match.

Rule: 1) An aggrieved party may not recover special damages (lost profits) unless such damages are definite and certain.  2) Costs incurred in preparing a contract are not recoverable.  3) Attorney fees and court costs are not recoverable unless provided for in the contract. 4) Costs incurred in preparing for the performance of a contract are recoverable.

DAMAGES WERE LIMITED BECAUSE PROFITS WERE TOO DIFFICULT TO PREDICT (UNCERTAIN)
· Unless lost profits or special damages are capable of being made definite and certain they are not recoverable

· Court rejects damages for the expenses P incurred prior to securing the contract b/c they do not flow from the breach, but were costs assumed by P in securing the contract (he incurred those costs at his own risk)
· Court rejects damages for legal costs P incurred in seeking to restrain D b/c P assumed this risk and chose to incur the expense

· Court does give recovery of “special damages” P sustained between the date the contract was formed and the date of the breach IF they can be shown to have been necessary expenses on the part of P to fulfill its end of the contract
Restatement §346: Availability of Damages

· (1) The injured party has a right to damages for any breach by a party against whom the contract is enforceable unless the claim for damages has been suspended or discharged.

· (2) If the breach caused no loss or if the amount of the loss is not proved under the rules stated in this Chapter, a small sum fixed without regard to the amount of loss will be awarded as nominal damages.

Restatement §349: Damages Based on Reliance Interest    (You want this on a LOSING CONTRACT)
· As an alternative to the measure of damages stated in §347, the injured party has a right to damages based on his reliance interest, including expenditures made in preparation for performance or in performance, less any loss that the party in breach can prove with reasonable certainty the injured part would have suffered had the contract been performed

ANGLIA TELEVISION LTD. V. REED, (1971)

Facts:  Anglia (P) sued Reed (D) for breach of contract after he broke his promise to act in P’s film version of a play due to a conflict in his schedule.  P made many arrangements before the contract was made with D.  P attempted to find a substitute, but couldn’t. D does not dispute his breach, but argued that he is not responsible for P’s wasted expenditures.

Rule:  In a breach of contract action, wasted expenditure can be recovered when it is wasted by reason of the defendant’s breach of contract.

COURT INCLUDES OPPORTUNITY COST IN RELIANCE DAMAGES.  BECAUSE REED BREACHED, HE DEPRIVED ANGLIA OF OPPORTUNITY TO FIND ANOTHER ACTOR

· Court held that D is responsible for wasted expenditures, even if they were incurred prior to the formation of the contract, because those expenditures were wasted solely as a result of D’s breach.

· These damages were in contemplation of the parties when the contract was signed; if D had never signed the contract, then he would not be liable.

· In general, reliance damages don’t include opportunity costs, but the court in this case says that reliance damages include the opportunity costs for Anglia to find a replacement for Reed 

· Anglia awarded expectation damages in an attempt to put them back where they would have been had Reed not breached the contract.

Resolving Anglia and Chicago Coliseum:

· Standard approach probably is Chicago Coliseum, but Anglia may have the better argument… if it's really the case that his signing on to the contract, however briefly, prevented them from recouping their expenses by hiring another actor, why shouldn't Reed be responsible for the damages?

· Suppose we could prove expectation damages with reasonable certainty in this case, would there be a foreseeability issue here?

· Is this a natural consequence of an actor breaching his contract in the first place?

· Did Reed have proper notice?

· Reliance interest-- put party to place if contract had not been made

· A sense in which reliance damages are similar to expectation damages with one assumption---> that you will make as much as you spent.  They are equivalent if under expectation damages you are just recouping their investments, but profits would be zero.
· Under assumption of zero profits expectation and reliance damages are the same.

· Is the requirement for certainty of damages the same test you apply under 349 for the defendant to demonstrate loss profits…? "reasonable certainty"?

MISTLETOE EXPRESS SERVICE V. LOCKE, Texas (1988)

Facts: Locke entered into a losing contract to run a pickup and delivery service for Mistletoe for a year.  Locke incurred expenses in preparation for performance of the contract and Mistletoe breached three and a half months in advance of the contract’s termination date.  Locke sued for damages.

Rule: Where one party to a contract makes expenditures in preparation for performance under a contract, the proper measure of damages for breach includes the recovery of her investment in order to return her to the position she would have enjoyed had the contract been performed.

PLAINTIFF GOT FULL RELIANCE DAMAGES BECAUSE BURDEN WAS ON D TO PROVE THA T MISTLETOE WOULD HAVE LOST UNDER CONTRACT AND HE DIDN’T.  

· By defendant breaching contract, plaintiff was actually better off

· Plaintiff sued for reliance damages because expectation damages would be nothing

· Court says she should get her reliance damages minus her losses each month from performing the contract (D doesn’t actually get this deduction because they had the burden of proof to show these losses and didn’t)

· This is actually the same as expectation damages, but it is smarter for Locke to sue for reliance damages because the burden of proof is then on the defendant to prove losses in order for them to be subtracted from total damages

· In a losing K, sue for reliance damages

Under a reliance theory (349)?
All expenses incurred under contract:

      -Buying equipment, travel, gas

LESS losses that would have been incurred having completed the contract (must be proven by D)

Certainty in Existing Businesses
Profits for a n existing business generally are not treated as speculative and are recoverable, since future profits can generally be estimated from past profits

· Couldn’t this been reasonably applied in Chicago Coliseum? 
Certainty in New Business-  NEW BUSINESS RULE
Courts have been reluctant to award lost profits to new businesses on the theory that the profits of a new business are inherently speculative

· Today, however, there is a tendency to examine each case on its own merits, and to allow recovery of lost profits even in the case of a new business if the profits can be determined w/ reasonable certainty—for example, by comparison w/ similar businesses in the vicinity 
E.  Avoidability
AVOIDABILITY OF HARM- An injured party cannot recover damages that could have been avoided by reasonable efforts.

(a.k.a. “Duty to Mitigate”)
RESTATEMENT §350: Avoidability as a Limitation on Damages

· (1) Except as stated in Subsection (2), damages are not recoverable for loss that the injured party could have avoided without undue risk, burden, or humiliation.

· (2) The injured party is not precluded from recovery by the rule stated in Subsection (1) to the extent that he had made reasonable but unsuccessful efforts to avoid loss.

ROCKINGHAM COUNTY V. LUTEN BRIDGE CO., Circuit Ct. of App. (1929)

Facts:  Luten Bridge (P) was awarded a contract to build a bridge for Rockingham County (D).  D notified P of its breach of contract and Luten, despite the repudiation of the contract by the county, continued to work on the bridge’s construction.  Luten sued for damages.

Rule:   After repudiation of performance by one party to the contract, the other party cannot continue to perform and recover damages based on full performance.
LUTEN BRIDGE CO. HAD A DUTY TO MITIGATE DAMAGES ONCE IT LEARNED OF P’S INTENTION TO BREACH THE CONTRACT.

· There is deadweight loss because plaintiff continues to build the bridge

· The Avoidability doctrine creates a net savings because D doesn’t have to pay for unnecessary expenses.
If the victim of breach is to be put in the same position it would have been in had the contract been performed, shouldn’t it be able to finish the contract?  NO
· Justification arguments for avoidability

· JUSITCE-   it is unfair for the party in breach to pay for unnecessary expenses.

· What about the victim party? Is it justice for them? What if they really want to finish the bridge?
· EFFICIANCY- The victim party is going to get their profits with expectation damages.  It would be more efficient for them the take their profit, stop work (stop wasting money) and move on to another project.
· Society’s Point of View- Tax payer’s money is wasted on a project that is unwanted or unusable.
· Third Party’s would be better off if losses where avoided!  
MACLAINE V. TWENTIETH CENTURY-FOX FILM CORP., California (1970)

Facts:   Plaintiff entered contract to perform in D’s production of “Bloomer Girl”.  D breached, but offered P a part in the western film “Big Country” for the same compensation.  P refused the role and sued for profits on original contract.  
Issue:  Whether P’s refusal of D’s substitute offer may be used in mitigation?

Holding:  No, D’s offer was different and inferior!
Rule:   Projected earnings from other employment opportunities only offset damages if the employment is (comparable) substantially similar to that of which the employee has been deprived. 
PLAINTIFF NOT REQUIRED TO MITIGATE DAMAGES IN THIS CASE BECAUSE EMPLOYMENT WAS NOT SIMILAR TO ORIGINAL CONTRACT – THERE ARE LIMITS TO THE DUTY OF MITIGATING DAMAGES
Dissent:    Issue whether big country different than Bloomer Girl is a factual issue that shouldn't be determined on SJ
· Difference b/t the two films does not prove a difference between the kind of employment
· Majority opinion implies that there will always  be a difference b/t types of employment

· Ultimate question should be if the employer acted reasonably

· After a breach by an employer, if the victim of breach can find substantially similar employment (same location, same type of work) she has a duty to accept that employment and mitigate damages owed

· Generally, there is some duty to mitigate damages by the nonbreaching party but in this case, the offered employment was not substantially similar and the projected earning cannot be used to offset the damages 20th owed for breaching the original contract. 
Clark case:  Artist contracted to paint picture, buyer cancels order, artists continues to paint- doesn’t want to leave have painted work.  Court says continuing to paint is failure to mitigate.
What could account for the different holdings?

· Economic actors v. artists

· Inaction v. affirmative performance?

· Money can fully compensate v. intangible factors that money cannot make up?

ARTICLES:   Law & Economics, Cooter and Ulen; Efficient Breach Fallacy, Freidmann

· Goods in question will end up in hands of people who value it the most

· From the standpoint of efficiency, the limits of avoidability and certainty don’t matter because parties will bargain and contract to make themselves better off as long as transaction costs are not too high

· If there is a doctrine of avoidability, the county (in bridge example) will be likely to be better off

· Why, then, do we have a doctrine of avoidability?

· We have such doctrines because it is expensive to contract and stipulate every clause.  We have background rules to set up a backdrop that is used if a contract does not specify in certain clauses the rules to govern a breach.

· Friedmann piece says that there is no reason why we can’t set up rules governing conversion in torts or theft the way we set up the rules in efficient breach.  If parties are willing to just pay the price and move on, why not do that in any area of law?
F.  Avoidability and Lost Volume
THE PROBLEM OF LOST VOLUME

· The problem concerns what you do when a seller claims not just the loss from not being able to sell an item, but the loss in volume of items that could have been sold

· Because the seller can get an indefinite number of goods, his loss of selling one boat is not just recouped by reselling it to someone else because had the contract been performed, that re-sale really would have been a second sale and a second gain of profits

· When items for sale are unique and one of a kind, the loss of volume argument cannot be made because you don’t know that someone who would buy one type of item would purchase a different type of the same item (EG: ANTIQUE DEALER)

NERI V. RETAIL MARINE CORP., New York, (1972)

Facts:   P put deposit to buy boat from D but then breached the contract due to financial reasons.  Boat had been ordered and received by D before notice of the breach.  D refused to return P’s deposit on the boat.

Rule:   UCC §2-708 permits the seller to recover as damages the difference between the market price and the contract price plus any incidental damages incurred, but minus any expenses avoided, as long as this amount is sufficient to place the seller in as good a position as performance would have done; otherwise, the seller may recover his lost profit, plus any incidental damages and reasonable costs.
In this case:

· if dealer would have made two sales, damage for buyer’s breach is the profit on one sale

· Δ should get prospective profit + incidental damages ($674) but no attorney’s fees

· Π gets restitution for $4,250 paid by them MINUS offset to Δ for $3,253 (lost profit of $2579 + incidental damages of $674) = Π gets $997

UCC §2-708 RECOGNIZES THE PROBLEM OF LOST VOLUME

· D is entitled to loss of profit damages b/c had the contract been performed, it could have potentially sold 2 boats instead of one – D retailer has unlimited supply of standard priced so P cost D a sale

· Trial court erroneously applied UCC §2-718 without looking to §2-708

· This case is distinguished from the MacLaine case because the seller here is in business for volume; Maclaine has a personal interest in the contract

Answer about lost volume on Problem Set #2

If Harmony is a dealer with a high volume of business, then UCC §2-708 lets her recover for the profit she would have made by selling Sara the car.  For example, Sara would argue that Harmony suffered no economic harm because she found another seller (call him Fink) and sold the car for the $1,500.  Harmony, though, would argue that she would have sold Fink a car regardless, so she would have ended up with two profits (one from Sara, and one from Fink).  Just like in Neri, the court would award Harmony the amount she would have made from full performance by the buyer, together with any incidental damages (provided in UCC §2-720). In this case, Sara would owe Harmony the profits she would have made from the contracted sale.

UCC §2-706: Seller’s Resale Including Contract for Resale

UCC §2-708: Seller’s Damages for Non-Acceptance or Repudiation

· (1) Subject to subsection (2) and to the provisions of this Article with respect to proof of market price (Section 2-723), the measure of damages for non-acceptance or repudiation by the buyer is the difference between the market price at the time and place for tender and the unpaid contract price together with any incidental damages provided in this Article (Section 2-710), but less expenses saved in consequence of the buyer’s breach

· (2) If the measure of damages provided in subsection (1) is inadequate to put the seller in as good a position as performance would have done then the measure of damages is the profit (including reasonable overhead) which the seller would have made from full performance by the buyer, together with any incidental damages provided in this Article (Section 2-710), due allowance for costs reasonably incurred and due credit for payments or proceeds of re0sale

UCC §2-710: Seller’s Incidental Damages

· Incidental damages to an aggrieved seller include any commercially reasonable charges, expenses or commissions incurred in stopping delivery, in the transportation, care and custody of goods after the buyer’s breach, in connection with return or resale of the goods or otherwise resulting from the breach.

UCC §2-718: Liquidation of Limitation of Damages; Deposits

· (1) Damages for breach by either party may be liquidated in the agreement but only at an amount which is reasonable in the light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy.  A term fixing unreasonably large liquidated damages is void as a penalty.

· (2) Where the seller justifiably withholds delivery of goods because of the buyer’s breach, the buyer is entitled to restitution of any amount by which the sum of his payments exceeds

· (a) the amount to which the seller is entitled by virtue of terms liquidating the seller’s damages in accordance with subsection (1), or

· (b) in the absence of such terms, 20% of the value of the total performance for which the buyer is obligated under the contract of $500, whichever is smaller

· (3) The buyer’s right to restitution under subsection (2) is subject to offset to the extent that the seller establishes

· (a) a right to recover damages under the provisions of this Article other than subsection (1), and

· (b) the amount or value of any benefits received by the buyer directly or indirectly by reason of the contract

· (4) Where a seller has received payment in goods their reasonable value or the proceeds of their resale shall be treated as payments for the purposes of subsection (2); but if the seller has notice of the buyer’s breach before reselling goods received in part performance, his resale is subject to the conditions laid down in this Article on resale by an aggrieved seller (Section 2-706)

G.   Liquidated Damages v. Penalty Clauses
Sometimes business contracts contain a "liquidated damages" provision, providing for payment of a certain fixed amount in the event of a breach. These provisions typically are upheld if (1)the actual damages would have been extremely difficult to ascertain and (2)the amount of the liquidated damages is reasonable. 
· Courts generally do not enforce liquidated damages that are intended to serve as a penalty or are far in excess of the amount of damages the parties may reasonably forecast.

CONTRACTING AROUND THE DEFAULT RULES OF DAMAGES
· Most contract rules are default rules – they can be contracted around by inserting an express clause to the contrary

· The liability for breach can be either expanded or contracted

· Express clauses may disclaim liability for consequential damages, even if damages are foreseeable

· Damages may be either limited or expanded by the use of liquidated damage clauses

· Many commercial contracts contain clauses that give one or both parties the right to have the dispute and amount of damages settled by arbitration or alternative dispute resolution

EXPRESS LIMITATIONS ON CONSEQUENTIAL AND INCIDENTAL DAMAGE

· Parties may seek to limit their liability under the default rules of contract damages by including a warranty clause that is expressly intended to be the exclusive remedy for breach of contract, thereby excluding damages for other foreseeable losses
LIQUIDATED DAMAGES vs. PENALTY CLAUSES

· Liquid Damages:  K provision that fixes the amount of damages that will be recoverable in the event of breach.

· Enforceable if the provision meets two requirements:  (if not, then deemed a “penalty clause”)
1. At the time contract was made, actual damages that would result from breach must be impracticable or extremely difficult to calculate
2. Amount of damages must be a reasonable forecast, at the time contract was made
· The general rule on penalty clauses is that if contracting parties attempt to deal with problems of breach by articulating damages, they cannot do so by putting a penalty cost on the party in breach

· Damages must be liquidated – they must be an estimate of what the real damages would have been

· Penalty Clauses are MANDATORY RULES – they cannot be contracted around

· Courts are not willing to give effect to contracts that put one party better off than if the contract had been performed

UCC §2-719: Contractual Modification or Limitation of Remedy

· (1) Subject to the provisions of subsections (2) and (3) of this Section and of the preceding section on liquidation and limitation of damages,

· (a) the agreement may provide for remedies in addition to or in substitution for those provided in this Article and may limit or alter the measure of damages recoverable under this Article, as by limiting the buyer’s remedies to return of the goods and repayment of the price or to repair and replacement of non-conforming goods or parts; and

· (b) resort to a remedy as provided is optional unless the remedy is expressly agreed to be exclusive, in which case it is the sole remedy

· (2) Where circumstances cause an exclusive or limited remedy to fail of its essential purpose, remedy may be had as provided by this Act

· (3) Consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable.  Limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable but limitation of damages where the loss is commercial is not.
RESTATEMENT §355: Punitive Damages

· Punitive damages are not recoverable for a breach of contract unless the conduct constituting the breach is also a tort for which punitive damages are recoverable

RESTATEMENT §356: Liquidated Damages and Penalties

· (1) Damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.  A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty.

· (2) A term in a bond providing for an amount of money as a penalty for non-occurrence of the condition of the bond is unenforceable on grounds of public policy to the extent that the amount exceeds the loss caused by such non-occurrence.

KEMBLE V. FARREN, England (1829)             [it doesn’t matter if the parties label the clause as “non-penalty”]
Facts:   Farren (D) agreed to act as a comedian at plaintiff’s theater.  Kemble agreed to pay Farren a sum for each performance and the contract contained a clause that if either party breached, the party in breach would pay a £1,000 as liquidated damages.  Farren breached the contract and Kemble sued to recover damages. Jury awarded £750, based on the idea that there were three partial/full years left.
Rule:   Where a contract provides that a very large sum is to become immediately payable for any breach, however minor it may be, the courts will direct the jury to assess the real damages sustained as a result of the breach of contract.

COURT HOLDS THE DAMAGES CLAUSE TO BE PENALTY DAMAGES BECAUSE THE ACTUAL DAMAGES CAN BE CALCULATED

· Court tried to determine the actual amount of damages from breach

· Liquidated damages take what the expected damages would be and puts them into monetary form

· Liquidated damages are often used when damages are uncertain; it is more probable that parties will specify the amount in the contract
WASSENAAR V. TOWNE HOTEL, Wisconsin (1983)

Facts:   P was fired from his job at D hotel 21 months early, but his contract included a “stipulated damages” clause which entitled him to salary for the duration of his 3 year contract.  D argued that this was a penalty clause and should not be enforced, and that P’s other employment salary mitigated the damages D owed him

Rule:   A stipulated damages clause is valid if it is REASONABLE under the totality of the circumstances.

LIQUIDATED DAMAGES WERE NOT PENALTIES BECAUSE THEY WERE REASONABLE

· Court held that the clause was a valid liquidated damages clause, not a penalty, and that P’s earnings from subsequent employment do not reduce the damages (D not allowed to submit evidence about P’s new salary b/c there was a circuit rule that the evidence was irrelevant b/c once have liquidated damages provision you no longer have a duty to mitigate.  Just a fee stipulated in the contract--- doesn't matter what else you did to either increase or decrease your damages.)
· Once the stipulated damages clause was found reasonable, the liquidated damages should not be reduced at trial by employee’s subsequent earnings

ELEMENTS of the test of reasonableness:

1. Did the parties intend to provide for damages or for a penalty?

· Hotel argues that the stipulated damages are void as penalty, because the parties could have estimated the damages in advance. 
· Question:   then why didn’t they? Did the hotel believe at the time it entered into the contract that the stipulation was unenforceable.
· Wouldn’t that show bad faith?
· Court points out that security of employment was very important to both parties in entering into the agreement (pg. 170)
· Does that have to do with the reasonableness of the stipulation or with something else?!
2. Is the injury caused by the breach one that is difficult or incapable of accurate estimation at the time of contract.

· If the damages provided for in the contract are grossly disproportionate to the actual harm sustained the courts usually concluded that the parties’ original expectations were unreasonable.

3. Are the stipulated damages a reasonable forecast of the harm caused by the breach?

These elements are combined and used as a prospective-retrospective approach

LAKE RIVER CORP. V. CARBORUNDUM CO. (1985)

Rule:   Applicable state law requires that a liquidated damages clause, in order to be enforceable, must be a reasonable estimation at the time of contracting of the probable damages from breach, and the need for estimation must be based on the likely difficulty of assessing the actual damages suffered in the event of breach.

· Posner argues that a penalty clause may discourage efficient as well as inefficient breaches of contract

· Since compensatory damages should be sufficient to deter inefficient breaches, penal damages could have no effect other than to deter some efficient breaches

· ARGUMENTS AGAINST POSNER:

· Parties would not have entered into certain contracts unless there was a penalty clause

· People are rational and have access to information; they are aware when they enter a contract of the potential for efficient and inefficient breach.  Parties will weigh the costs and benefits of entering into a contract with a penalty clause.  If parties still enter into a contract with penalty clauses, knowing this, it seems as though penalty clauses should be enforced

· In order to include penalty damages in a contract that can be enforced, you can offer a reward for having the contract performed on time; (eg: lower the price and add bonus for being on time)

	CONTRACTARIAN POSITION
	INTERVENTIONIST POSITION

	Courts should be able to enforce anything included in contracts
	Courts must sometimes interpret clauses to ensure that public policy and rights are upheld

	Beautiful Idea of contracts supports this position
	

	Freedom of contract – grown up and rational adults should be able to move freely and interact in society as long as they don’t impose any costs on anyone
	


Traditional Approach: No Penalty Clauses!!!!!!

Arguments for not enforcing penalty clauses:
· Penalty clauses may discourage efficient as well as inefficient breaches of contract

· A transaction that would have increased value will be forgone (in a normal contract terms-- if breaching the contract would allow a company to make $20K additional profit, while paying $12K to put the promisee in as good of a position as if the contract had been performed, then there is a net gain of $8k.  (But if there was a penalty clause of $25K then it would force the parties to stay in an inefficient contract)

· Penal damages could have no effect other than to deter some efficient breaches 

Response for penalty clauses:
· Above arguments overlooks that the parties specifically agree to penalty clauses

· Penalty clauses may be a way of making the promisor credible and thus, might be essential to inducing some value maximizing contracts to be made

· Market efficiency holds that parties will weigh the pros and cons of a penalty clause before entering into an agreement-- that they will weigh the chance that the clause might lead to inefficient contract performance

· Will thus include the clause only if the benefits exceed those costs as well as other costs

Debate:

Wassenaar’s attorney – Pro clause – Contractarian view

· Reasonable estimate of damages: Under the totality of the circumstances, we don’t know what they factored in (i.e. damage to his reputation and other nonpecuniary losses)

· Difficult of estimate of other damages: Could be difficult to calculate the damages for getting a new job – harder to determine than his lost wages

· No unequal bargaining power

· The parties could have put a mitigation of damages clause exclusion in the contract but chose not to

· We don’t have any evidence as to what he actually earned

· Fact-specific inquiries regardless of penalty clauses – this is just one more fact specific inquiry – so what if they are about penalty clauses.  

· You cannot assume that a contract would have existed if you take one clause out of it

· Parties have the most access to information – they intended to be bound by the clause

Town Hotel – why is this a penalty clause and why should it be struck down? – Interventionist view

· Actual damages and stipulated damages are disparate

· These damages are easy to determine because they are based on salary

· Even if he has losses, they are surely less due to this other job – those should be deducted

Goetz and Scott – in favor of Penalty clauses for economic effect

· Enforcing penalty clauses would encourage general efficiency in contracts
· Insurance – would have to seek a third party – that is less efficient – third party doesn’t have the ability to reduce probability of breach

· Anxious alum wants to go to a football game – can’t get insurance from the bus company because it would be seen as a penalty clause – 2 reasons bus company is better than a third party:

a. the bus company is in a better position to insure because of access to information 

b. and ability to act (effectively brings down cost of insurance – the bus company is the cheapest cost avoider – if they have to bear the costs, they have every incentive to take efficient precautions to bus break down)

Rea - Against Penalty clauses

· damages in contract may not be an actual forecast 

· Unjust enrichment - If you have over-insurance or super compensation, then there will not be any efficiency
· They won’t have an incentive to help the contract – they may have an incentive to avoid precautions
· Price of services will go up – 
· Cost of insurance 

· Across the board - Contracts that would otherwise happen won’t – can’t distinguish between high risk and low risk customers so everyone will pay

Arguments against:

· The Bus Company may not be able to afford to internalize their risk as an insurance company would

· But assume insurance company will make him have to pay a $100 premium

· If the Bus Company does this, you'll give them a $100 for the insurance-- contract will cost $600 and will insure for $1000

· Not efficient:

· May deter efficient breaches-- a party breaches the contract in a situation where there are greater economic gains in doing so
· Why do we care?

· Increase aggregate social welfare

· Pareto Superiority:

· State of the world in which the bus company is able to capture $100 added value is Pareto superior to a world where it is not (no one is made worse off, but only better off, in this state of affairs.)

· Is it the case that no one is made worse off?

· Would normally say that the Anxious Alum is not worse off b/c he's been compensated.  But in the absence of the possibility of penalty clauses he's not better off b/c of the intangible factors he has gone through

· What if someone comes along and offer to pay $800 for the contract.

· Won't breach b/c would have to pay $1000

· The difference b/t the two contracts (800 & 600) as 200 of added value that is lost

· Pro-penalty:

· Efficient insurance

· Do want to discourage efficient breach b/c want markets to be stable

· Won't be stable:  creating an artificial market for contracts.  Not allowing market to move.  Market stability is not necessarily a good thing if it's not efficient

· Rea’s Response: see above
Fink:  extremely important thought underlying our discussion:  if two parties enter into a contract we know one thing about that contract--> that both sides regarded themselves as better off under the terms of the contract than without it.  "The beautiful idea behind contract law"
· Implications:

· When a ct enforces a contract it is acting in a way that the parties themselves thought desirable at the time they entered into the contract

· And if a court enforces terms other than those contained in the contract, it cannot know whether the parties would have regarded a contract w/ those terms as desirable ex ante, and so whether they would have agreed to the legal relations that are now being imposed on them

· Do we really want to find out whether courts should enforce contracts by the economic efficiencies of those contracts?

· Suppose the parties were not only making up the terms of the contract when they have their initial negotiations, but they are also making up the rules for contract enforcement

· Penalty clauses are NOT allowed.

· Would parties to a contract want a court to do that or would they want to be free to write them in? 

______________________________________________________

CONTRACTS- only class where legal regimes are chosen by the parties.  In contracts, parties get to fashion their own legal relations---not only the terms of the contract, but the legal regime that will be used to adjudicate the contract in case of dispute.  Vast majority of rules in contract law are default rules-- meaning the parties can contract around them, as opposed to mandatory rules

 

Contractarian perspective on contract law--- if want to know what the parties would chose as their own legal relations, we are asking what the "contractarian" perspective would be on contract law.

 

Rawls- "veil of ignorance"

· Would cut the pie equally.  Would act as if they were picking last.  Chose principals of justice that will incorporate the veil of ignorance.

· Don't know what their eventual dispute will look like, what the facts or situation will be

 

If you were behind the veil, would you believe it was advantageous or not to have penalty clauses?

· Maximize personal welfare---> contractarian perspective

· Maximize social welfare---> economic perspective

· Moral welfare---> Deontological perspective

Difference b/w the Beautiful Idea of Contracts and the Economic Analysis Authors

The beautiful idea considers…

· Only what the parties would have agreed to ex ante if they were free to make their own decision and had they considered the matter

· The touchstone of this analysis is therefore consent 

Economic Analysis Considers….   WELFARE ENHANCEMENT

· The agreement of the parties is a means to some further end—usually EFFICIENCY in society at large

· Therefore the agreement of the parties should be deferred to only insofar as it serves that goal

· Penalty causes may enhance society efficiency and thus the ban is problematic

Samuel Rea responds…

· If rational individuals are risk neutral, it will not in general be rational for them to insure themselves against non-pecuniary losses.

· Penalty clauses reflect insurance for non-pecuniary losses.

· Parties should not be allowed to enter into such agreements b/c it is inefficient for them (pg. 106)

· What is his argument?

· The utility that a rational agent receives from monetary compensation for a breached contract is less than the utility a rational agent would receive from retaining the additional income up front in a world in which the contract is not breached

· Why?

· It is not rational to be risk adverse

· Reasons why parties might adopt unreasonable large damages:

· Excess damages might have been optimal. (He has shown this is unlikely)

· Courts can make incorrect evaluation of losses.

· Procedural deficiency in the formation of the contract. (i.e., duress) 

· Parties might have made a mistake about the nature of the contract.

· Excessive damages due to such factors can be dealt w/ under other doctrines of contract law

III. Other Remedies and Causes of Action

SPECIFIC PERFORMANCE and INJUCTIONS 
History of specific performance:

· In England, there were courts of law and courts of equity
· Courts of law could make declarations of law, but they have little chance for personal enforcement.

	LAW-  King’s Bench
	EQUITY- Court of Chancery (Chancellor)

	Writ system- strict system
	No writ system

	Legal Relief ($$$ Damages)
	Equitable Relief (Special Performance, Injunctions)

	Enforcement of the Judgment
	Punishment for disobedience of Judgment

	Writ Jurisdiction
	Personam Jurisdiction

	Trial by jury (or other means of trials)
	No juries or trials; Chancellor decided the case alone


· As time went on, law and equity were eventually merged.

· Specific performance-- not just a declaration of parties' rights, but an actual order that a person has to do something.  In a court of law, it's a "highly suspect" form of action.  Remains a suspicion of specific performance remedies

 Equitable Remedies

· Specific performance is a form of equitable relief that a court might use only when money damages are not sufficient to compensate the victim of breach.
· When would such cases typically arrive?  When can specific performance be used?
· When a unique good is at question:
· Sale of land (Loveless v. Diehl)( heavy presumption for specific performance b/c land is unique. “No two parcels of land can be identical”

· Sale of goods ( specific performance= replevin.
Unlike with land, there is no presumption of uniqueness with personal property, so other reasons must be established by victim of breach:
1. good is unique (Scholl, Sedmak)
2. good is (really) scarce (Boving( war time shortage, car is unique)

3. buyer can’t afford cover (can’t go buy it from someone else)

RECAP:  When is Specific Performance Available?

Specific Performance is an equitable remedy available only if the remedy at law [damages] is inadequate:

· All contracts for interest in LAND
· Contracts for the sale of UNIQUE GOODS
· Will NOT be awarded to force someone to work under a SERVICE CONTRACT
· Courts might issue an injunction against the breaching party to prevent her from working for competitors
UCC §2-716: Buyer’s Right to Specific Performance or Replevin

· (1) Specific performance may be ordered where the goods are unique or in other proper circumstances
· (2) The judgment (decree) for specific performance may include such terms and conditions as to payment of the price, damages, or other relief as the court may deem just

· (3) The buyer has a right of replevin for goods identified to the contract if after reasonable effort he is unable to effect cover for such goods or the circumstances reasonably indicate that such effort will be unavailing or if the goods have been shipped under reservation and satisfaction of the security interest in them has been made or tendered
RESTATEMENT §359: Effect of Adequacy of Damages

(1) Specific performance or an injunction will not be ordered if damages would be adequate to protect the expectation interest of the injured party.

(2) The adequacy of the damage remedy for failure to render one part of the performance due does not preclude specific performance or injunction as to the contract as a whole.

(3) Specific performance or an injunction will not be refused merely because there is a remedy for breach other than damages, but such a remedy may be considered in exercising discretion under the rule stated in §357.

RESTATEMENT §360: Factors Affecting Adequacy of Damages

In determining whether the remedy in damages would be adequate the following circumstances are significant:

a) the difficulty of proving damages with reasonable certainty

b) the difficulty of procuring a suitable substitute performance by means of money awarded as damages, and

c) the likelihood that an award of damages could not be collected
A.  Specific Performance and the Sale of Land
LOVELESS V. DIEHL, Arkansas, (1963)

Facts:   Diehl (P) rented property from Loveless (D)  for $100/month with an option to purchase it for $21,000.  Ps made significant improvements to the land at their own expense (worth $5K) but were unable to pay the purchase price under the contract.  Shortly before the option expires, Ps arranged to sell the property to Dr. Hart for $1,000 more than the P’s could buy it for.  Ds’ took the land back and rented to others. Ps sued for equitable remedy of specific performance.
Issue:  Is specific performance available for a land contract

Held:  Yes, The court has been pretty clear that specific performance is the way to go in land cases, also, the other decision would unjustly enrich the Loveless’s because they got the improvements that the Diehls put onto the land.  Specific Performance is the presumptive form of relief.  It is rebuttable – if they can show that there is an adequate remedy at law.  
Rule:   In a contract for the sale of real property, the court may award the remedy of specific performance as a matter of course irrespective of the adequacy of the remedies at law.

SPECIFIC PERFORMANCE FOR LAND!!!
Dissent:  Diehl’s asked for damages, means that it is up to the court of equity to decide if it is specific performance or not, they should just get what they would have lost and leave the land where it is, it isn’t like they were going to go for the land anyway.  He says that you can’t have strict adherence to 
· Courts holds that specific performance was the correct remedy; it is what the parties “bargained for”, should be awarded as a matter of course

· Due to Ps improvements, land is worth more than the option price.  To deny specific performance would unjustly enrich the Ds
· Bad lawyering?  P’s could have sued in reliance for the $5K they put into the land

What other case does this remind you of?

Tongish v. Thomas

· Since the middlemen in that case, Coop, was going to make a fixed return if the deal had gone through, but nevertheless argued he was entitled to the market price/contract price measure of damages give that this is the usual remedy for disappointed buyers

B.  Specific Performance and the Sale of Goods
Most common scenario to award specific performance is over land-- b/c every parcel of land is unique.

· HOWEVER, Specific performance for goods is allowed if the goods are unique or if they are extremely difficult to replace (not absolutely unique but if due to shortages or other factors they are extremely difficult for a buyer to replace.)--> Pace car in Sedmak case

CUMBEST V. HARRIS, Mississippi, (1978)
Facts:  There were two agreements.  One agreeing to sell D (Harris) a stereo that P (Cumbest) made.  The other was that P would have the option to buy it back before a certain date for a certain sum.  On the date, D purposely avoided receiving the payment.  After every humanly possible attempt to pay D, P deposited the money with D’s landlord.  P then sued for specific performance based on uniqueness and unavailability of parts of the item.  Chancery court said that it didn’t meet the uniqueness standard.  Appeal

Issue:  Whether the personal property is of such peculiar, sentimental or unique value as to come within the exception to the general rule that a court will not ordinarily decree specific performance of a contract involving personal property.

Holding:  Generally, no.  But if you can show the uniqueness of the item, then it will.  The UCC (2-716) codifies exception for unique or rare items.  It expanded on the common law uniqueness exception, makes it easier to get.  In this case, they found that it was both unique and fell into the category of property not readily obtainable due to scarcity. Court reversed the Chancellor and remanded for a hearing on merits.  

Rule:  The general rule is that specific performance will not be decreed if the subject matter of the contract sought to be enforced is personal property; however, there are some exceptions:

1. Where there is no adequate remedy at law;

2. Where the specific articles or property are of peculiar, sentimental or unique value; 

3. Where due to scarcity the chattel is not readily obtainable.

SCHOLL V. HARTZELL, Pennsylvania, (1981)       (   Court does not grant replevin, claims car not unique
Facts:   P entered into contract w/ D to purchase his 1962 Chevy Corvette for $4000.  P gave $100 down payment, was going to pay the rest the next day.  D decided didn't want to sell.  P initiated this action to force delivery of the vehicle or $4655 which is the difference b/t the sales price and the value of the property to be replieved.  
P seeking replevin-- a remedy that is supposed to give you back your own property… you replevin something that is actually yours (buy something from a store on installment plan, you don't pay, the store replevins the goods).  Moves the goods, rather than the monetary equivalent of the goods. 

P argues:   UCC 2-716 permits a buyer to avail himself of the legal remedy of replevin in cases in which cover is reasonably unavailable and goods have been identified to the contract

Issue:   Whether the court should direct specific performance for the P?

Holding:   No.

· If ct allowed an action in replevin in this action , it would also have to lie in any situation where a prospective buyer places a deposit on a piece of merchandise

· Do not believe that P, through tendering of the deposit, acquired a right to immediate and exclusive possession of the goods in question

· Damages should be sufficient

· Ct holds that a '62 Chevy may be a collector's item, but that it is not a unique good contemplated by 2-716
Rule:   Where a contract is executory, the tendering of a deposit does not give rise to an action in replevin, and the injured party must seek relief based on a breach of contract
NO SPECIFIC PERFORMANCE HERE B/C COURT FOUND THAT THERE WAS NOTHING UNIQUE ABOUT CAR AND THEREFORE, NO REASON THAT PLAINTIFF COULDN’T COVER

· Court held that specific performance was not appropriate; goods were not “unique” to warrant specific performance

· Buyer could cover and sue under UCC §2-712 or he could not cover and sue under §2-713 for difference between market price and contract price

· Instead, he sues under §2-716 in replevin for specific performance

· Court held that this contract was unexecuted or executory because performance was still required on the part of each party

SEDMAK V. CHARLIE’S CHEVROLET, INC., Missouri, (1981)       (   Court claims WAS unique
Facts:  P’s called Kells, a dealer at D's auto dealership to inquire about ordering the new Pace Car corvette (a limited edition series).  P's gave D’s a deposit of $500 and specified certain requests for the car.  D informed P’s (wife) that the price would be the manufacturer's retail price of $15,000 plus whatever P’s special requests cost.  The car arrived, but D told P that he could not purchase the car for the retail price b/c demand had inflated its value beyond the suggested price.  D told P they could instead bid on the car.  P’s did not bid, but instead issued this suit for specific performance.
Holding:  D’s were ordered to deliver the car as promised to P’s.
· The car is unique in the sense that P’s cannot go upon the open market and purchase an automobile of this kind w/ the same mileage, condition, ownership, and appearance as the automobile involved in this case

· This case falls under the "other proper circumstances" provision of 2-716

Rule:   Specific performance of a contract for the sale of goods may be granted where the subject matter of the agreement is of a sufficiently unique nature, or under similarly appropriate circumstances.

CUSTOMIZED LIMITED EDITION CAR IS UNIQUE GOOD SO SPECIFIC PERFORMANCE IS APPROPRIATE

· Court held that specific performance was an appropriate remedy b/c car was customized and there was no adequate remedy at law (car was not readily replaceable; limited production made car unique)

C.  Specific Performance and Personal Service 
PERSONAL SERVICES:

· Court’s won’t order a person to perform service; most likely has philosophical justifications.

· Under beautiful idea of contracts, should specific performance be granted?

CONTRACTS FOR PERSONAL SERVICES

CASE OF MARY CLARK, Indiana, 1821    COURT DOES NOT ENFORCE THE K
Facts:   Mary Clark had been a slave in Kentucky.  Had been brought to Indiana by slave owner who freed her.  She voluntarily indentured herself to someone for 20 years.
Issue is whether she can be compelled to perform her contract?

Court says NO. 

· "if enforced by  law, would produce a state of servitude so degrading and demoralizing in its consequences as a state of absolute slavery"

· Why is working involuntary for someone so much different than selling a car you don't want to sell?

· Can anybody, anytime say I don't want to work anymore?

· What if you violate an order of specific performance?

· You are held in contempt of court and can go to jail 

Rule:  Court’s bound by constitution to discharge persons from involuntary servitude 

STATE CONSTITUTION DOES NOT ALLOW INVOLUNTARY SERVITUDE EVEN BY CONTRACT.

What values are in conflict here?

· Court has decided that in this case, equality weighs more heavily than freedom of contract

· This is a way of saying that one aspect of human autonomy (human dignity) is outweighed by another aspect of autonomy (liberty to choose). 

Orders not to do something( encourages compliance w/o ordering compliance.  
Negative injunctions( do they do away with the philosophical problems? 
LUMLEY V. WAGNER, England, (1852)

Facts:  P sought to enjoin D from performing at other theaters under her contract to perform at his theater, on theory that D was not compelling her to do something, but rather preventing her from doing other performances in accordance with her contract (THERE WAS A NEGATIVE STIPULATION INCORPORATED IN CONTRACT)

Rule:  The court may grant a negative injunction restraining the party rendering the service from performing for any other employer during the contract period.

· Is the court right in forcing her to do indirectly what they can't do directly?

· What if she purposefully does things to make herself sing unattractively so she can perform somewhere else? (  would this be a violation of specific performance?  Hard to say?
NO SPECIFIC PERFORMANCE FOR PERSONAL SERVICE, BUT NEGATIVE INJUNCTION CAN BE ENFORCED

· Court will not order specific performance for D to perform at P’s theater, as this was a contract for personal services, but Court will enforce the injunction preventing D from performing at other theaters in the spirit of the contract

· This is known as the Lumley Doctrine :  you can enforce a negative stipulation in a personal services contract, but you can’t enforce affirmative stipulations.  

· Not all states permit specific performance of a negative stipulation in a personal services contract – like California.

FORD V. JERMON, Philadelphia, (1865)

Facts:   Ford (P) sought specific performance of an agreement where by Jermon (D) was to perform exclusively at his theater for a specified period.  Ford subsequently amended his complaint to prevent Jermon from performing for others only. Just like Lumley, Ford wanted a negative injunction to prevent D from performing elsewhere.
Rule:   The court may not grant specific performance of a contract for the rendering of personal services, thereby compelling the individual to perform exclusively for the employer for a specified time.

NO ENFORCEMENT OF INJUNCTION B/C THAT WOULD FORCE JERMON TO PERFORM (IT WOULD BE LIKE ORDERING SPECIFIC PERFORMANCE FOR PERSONAL SERVICES)

· Court refuses to enforce the negative stipulation because that would essentially compel her performance at P’s theater, since she couldn’t work anywhere else

· Court sees this as a mitigated form of slavery

· Court also says that it is difficult to enforce compliance to act because you’d never know if D is fulfilling his acting requirements
· Enforcing a contract for personal service is like indentured servitude.

· This was American reaction to Lumley, “a negative stipulation can be the same as a positive one, if you aren’t allowed to sing anywhere else, you have to sing here, same thing.”  They weren’t so hot on Lumley at this point; 

· changes some in Duff and moves more toward Lumley:
DUFF V. RUSSELL, NY, (1891)

Facts:   Russell, a famous opera singer, entered into a contract with Duff for two years, where Russell would perform 7 days a week.  Russell breached and signed a contract with a competitor.  Duff sued and obtained a preliminary injunction against her performing for the competitor and Russell appealed, arguing that there was no negative stipulation in her contract. 

Rule:   Absent a reasonable excuse, a party to a personal services contract may be enjoined from performing alternative services
· Court implies a negative covenant into the contract in order to get at the same result as in Lumley

· Court enforces injunction of D opera singer not to perform at other theaters than P’s, even though there was not a negative stipulation included in the contract, on the grounds that her agreement to perform in a number of shows each week was essentially an agreement not to perform at other theaters (IMPLICIT NEGATIVE STIPULATION)
COURT ENFORCES NEGATIVE INJUNCTION B/C IT WAS IMPLICIT IN HER CONTRACT

Constitutional background: the 13th Amendment and contractual freedom:

BAILEY V. STATE OF ALABAMA, Supreme Ct. of US (1911)

Facts:   Bailey worked for company as farm hand and accepted $15 at start of contract; was to be paid a monthly salary.  Bailey quit working after a month and didn’t refund $15.  Since then, Bailey did not work for co. and refused to give back the initial payment.  Judgment against Bailey for damages and fine; if Bailey couldn’t pay he was ordered to work.  Action brought to Supreme Court b/c Bailey claims that the statute upon which the conviction was based is in violation of 14th (depriving him of liberty w/o due process) amendment and 13th amendment (effect of statute is to enforce involuntary servitude by compelling personal service for repayment of debt).

Rule:   §4730, which makes breach of contract a crime, is in conflict with the 13th amendment (& Congress’ enforcement statute).   Although states do have the power to make their own laws of crime, this statute compels involuntary servitude.
· State created a criminal fraud statute; Bailey’s breach of contract was tried under the claim that he committed fraud in trying to keep the initial payment without having worked

· The deeper problem in this case is that states are free to make conduct criminal as authorized by the 10th amendment, but a law forcing parties in breach to perform services violates the 13th amendment

· By using the institution of criminal law and threatening punishment, the state is coercing personal servitude in accordance with a contract; a party should not be coerced into performing a contract

· Two competing values in case: freedom of contract and freedom of labor

· Police powers were insufficient to enact criminal statute because it conflicts with 13th amendment.

COURT RULES AGAINST STATE’S RIGHT TO REGULATE CITIZENS’ ACTIONS;

· The Act of Congress deprives of effect all legislative measures of any State which directly or indirectly compel service to secure the payment of a debt.

· Dissent: Holmes argues that court is providing incentives for people to abide by their contracts.  Holmes advocates states’ rights of police power and their authority to regulate citizens’ conduct.
LOCHNER V. NEW YORK, Supreme Ct. of US (1905)

Facts:   P owned bakery and violated the labor law by permitting an employee to work more than 60 hours in one week.  

Rule:   State’s labor law violates the 14th amendment because it interferes with the freedom of contract and individual liberty.  Since it does not affect the safety, morals, or welfare of the public interest (Police Powers of the state), there is no reasonable ground for interfering with this liberty.

· Court found that bakers have the freedom to contract their labor terms

· Court held that the limitation of hours of labor has no effect on the health of employees to justify it

COURT RULES AGAINST STATES’ RIGHT TO REGULATE EMPLOYEES AND IN FAVOR OF FREEDOM TO CONTRACT; HOLMES DISSENT IS CONSISTENT WITH BAILEY CASE
· Holmes’ Dissent: argues that states always decide and limit the freedoms of individuals for their own benefit

· Holmes argues that the purpose of the state is to regulate actions and there is no problem with regulation of the freedom of contract

· Holmes is consistent in both cases: believes that states have the power to make things criminal and that states have the power to regulate working hours; he bases both opinions in the states’ 10th amendment rights

What is the relationship between this case and Bailey?

· Both cases strike down state criminal legislation on the grounds of federal, constitutional rights?

· This is true, despite the fact that Bailey was decided to protect laborers, and Lochner acted against workers rights

· HOLME’S DISSNET:

· He once again sides with the right of the state to legislate. Takes a broad view of the state’s 10th Amendment.
· What does Holmes think of the idea of a general right to liberty?
· He seems to reject the suggestion that the Constitution embodies a general right to liberty.
· He points out the major institutions of any state interfere with that liberty= vaccinations, the Post Office, school laws, etc
D.  Restitution and “Quasi Contract” 
The legal concept of restitution generally pertains to situations where one person has – without intending to make a gift – conferred a benefit on another. 

Restitution can also provide an independent cause of action when there is no contract at all.  As in, if the court finds that there was never a contract, the other side has to give their money back.  Occasionally the cause of action is called quantum meruit (getting what you deserve) or quasi-contract.
RESTITUTION – DAMAGE INTEREST AND CAUSE OF ACTION

What is Restitution?

· A measure of damages, according to which one party is forced to disgorge benefits or wealth he has received from the other party.

Three different uses of restitution:

1. Restitution for Breach of Contract

2. Restitution to the Party in Breach 

3. Restitution and “Quasi-Contract”

· Parties will always prefer expectation damages or reliance damages, but keep in mind times where restitution damages would be preferred; can use restitution as the basis for recovery, or the grounds for recovery. 

· IN what sort of situation would you use it? 

· ( When the party in breach is trying to recover the benefits bestowed on the other party. 
· Why can't he sue on the contract? 
· Because he is the party in breach, and so can't sue for expectation damages.  
USES:
1. Measure of damages (almost never used this way( usually lower than expectation and reliance damages)

2. Independent cause of action (quasi contract or quantum meruit); can’t sue on contract b/c in breach.  A.  Can measure how much would have cost other parties to get these goods or B.  By the extent the other party’s interests have been advanced.
3. Quasi contract- legal fiction; consent is implied.  How far should it be stretched?  Can it cover gardener who plants roses or t-shirt company who sends t-shirts?  Intuitively, the doctor one sounds ok, but we’re not sure why.
4. Party in breach always gets the lower amount of the two ways to measure damages.
RESTATEMENT §371: Measure of Restitution Interest

If a sum of money is awarded to protect a party’s restitution interest, it may as justice requires be measured by either

a) the reasonable value to the other party or what he received in terms of what it would have cost him to obtain it from a person in the claimant’s position, or

b) the extent to which the other party’s property has been increased in value or his other interests advanced

RESTATEMENT §373: Restitution When Other Party is In Breach

(1) Subject to the rule stated in Subsection (2), on a breach by nonperformance that gives rise to a claim for damages for total breach or on a repudiation, the injured party is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance.

(2) The injured party has no right to restitution if he has performed all of his duties under the contract and no performance by the other party remains due other than payment of a definite sum of money for that performance (just go to expectation damages)

RESTATEMENT §374: Restitution in Favor of Party in Breach

(1) Subject to the rule stated in Subsection (2), if a party justifiably refuses to perform on the ground that his remaining duties of performance have been discharged by the other party’s breach, the party in breach is entitled to restitution for any benefit that he has conferred by way of part performance or reliance in excess of the loss that he has caused by his own breach.

(2) To the extent that, under the manifested assent of the parties, a party’s performance is to be retained in the case of breach, that party is not entitled to restitution if the value of the performance as liquidated damages is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.

RESTITUTION TO THE PARTY IN BREACH
Damage interest awarded either 
(1) Victim of breach sues to get $ from enriched party in breach 

(2) Party in breach sues to get $ from enriched victim of breach
BRITTON V. TURNER, New Hampshire (1834)

Facts:   P contracted to work for D for 12 months, at the end of which D would pay him $120.  After 9 ½ months, P quit without D’s consent or good cause.  D refused to pay P for the work done.  P brought suit on the contract and in quantum meruit (that which is merited).

Rule:   Where labor is performed under a contract for a specified price, the party who fails to perform the whole of the labor contracted for can recover in quantum meruit the value of the labor performed to the degree that it is greater than the damage to the other party.

· Quantum meruit: the actual value of services performed

· The claim is not based on a theory of contract (normally, courts do not award damages to a party who breaches a contract), but on a theory of unjust enrichment

· If D didn’t have to pay for services, he would be unjustly enriched

· If the court does not award damages for partial performance, P would have been better off breaching at the start of his contract

EVEN THOUGH HE BREACHED, P IS AWARDED COMPENSATION FOR HIS SERVICES TO PREVENT UNJUST ENRICHMENT

Carpenter Illustration #1 to Restatement  § 371 & Lower Number Principle:

· Example applies when there is a divergence b/w market value of service and increased value of X due to those services

· A (carpenter) contracts to repair B’s roof for $ 3000; increases value of house by $1,200; market value of labor is $1,800
· Carpenter breaches: § 371 – A gets $1,200 – aggrieved party, in breach, gets lower measure of recovery

· Homeowner breaches:  §373 – A gets $1,800 – aggrieved party, non-breaching gets higher measure of recovery. 
Restitution & The Quasi-Contract-  It is used when a court wishes to create an obligation upon a non-contracting party to avoid injustice and to ensure fairness. It is invoked in circumstances of unjust enrichment.
COTNAM V. WISDOM, Arkansas (1907)

Facts:   Wisdom (P) was a physician nearby that attempted to render emergency aid at the scene of an accident, where D’s intestate was thrown from a streetcar.  P sues D for the value of his services (even though D’s testate died)
Rule:    A person rendering emergency services to a person may collect reasonable fees for their services.
· P argued that a quasi-contract existed because defendant would have consented to contract for surgery had he been conscious so there is an implied contract.

· When circumstances are such that one party benefits from the acts of another and it would be unfair not to compensate that other, it is held that a “quasi-contract” was formed, which is measured by the value of the service rendered.

· Whenever the formalities of a contract cannot be found in a particular situation, but it would be unfair to leave a party uncompensated, quasi-contract can be used to prevent the benefiting party’s unjust enrichment.

· In this case, court imputes consent to D who was in need of emergency medical care but who could not consent.

· Quasi-contracts are a legal fiction that courts have created based on concerns of fairness

DOCTOR AWARDED COMPENSATION; COURT FINDS A QUASI-CONTRACT FOR FAIRNESS REASONS AND TO PREVENT UNJUST ENRICHMENT
· TACIT consent v. HYPOTHETICAL consent
· Tacit consent— we can think of a person as having consented b/c he did not object

· Hypothetical consent— we think of the person as having consented (missing the rest)

· Argument in “quasi-contract”

· The deceased would have agreed to the contract if he had been conscious at the time the services were rendered

· We have a basis for assigning to this imaginary contract the hypothetical consent of the parties.

· Should this be enough?

· Which argument is stronger, hypothetical or tacit consent?

· Tacit claims are stronger b/c they are claims of actual consent (you did not stop the action from happening)

Fink: whether or not tacit consent for these "quasi contracts" is good enough?

· Hypo: gardener comes to house and plants a bed of roses, but then you get a bill.  You were happy to see the roses turn up, but now you have to pay him.

· Should they have to pay?

· Is this different than Cotnam? (I think that Cotnam would have entered into the K)

· Hypo: company routinely sends out t-shirts then a week later you get a bill.  Should you have to pay for the t-shirt?

· Does §371 help?

· Arguably the doctors could get restitution under (a) if the court decides that the doctors are deserving of money

IV. Reaching an Agreement
REACHING AN AGREEMENT: MUTUAL ASSENT

· To form a contract typically requires two basic elements:

1. Mutual Assent of parties

2. some showing that this mutual assent in the kind that the Law Will Enforce
· Traditionally, courts and commentators conceived of mutual assent in terms of offers and acceptances

OFFER AND ACCEPTANCE

· The standard way a contract is formed is through an offer and an acceptance

· The offer by itself does not create the contract, but the offeree has a power conferred upon him to accept the offer and make a contract

RESTATEMENT §17: Requirement of a Bargain

(1) Except as stated in Subsection (2), the formation of a contract requires a bargain in which there is a manifestation of mutual assent to the exchange and a consideration

(2) Whether or not there is a bargain a contract may be formed under special rules applicable to formal contracts or under the rules stated in §82-94

RESTATEMENT §18: Manifestation of Mutual Assent
· Manifestation of mutual assent to an exchange requires that each party either make a promise or begin or render a performance.

RESTATEMENT §22: Mode of Assent: Offer and Acceptance

(1) The manifestation of mutual assent to an exchange ordinarily takes the form of an offer or proposal by one party followed by an acceptance by the other party or parties.

(2) A manifestation of mutual assent may be made even though neither offer nor acceptance can be identified and even though the moment of formation cannot be determined.

RESTATEMENT §24: Offer Defined

· An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.

RESTATEMENT §25: Option Contracts

· An option contract is a promise which meets the requirements for the formation of a contract and limits the promisor’s power to revoke an offer.

RESTATEMENT §35: The Offeree’s Power of Acceptance

(1) An offer gives to the offeree a continuing power to complete the manifestation of mutual assent by acceptance of the offer

(2) A contract cannot be created by acceptance of an offer after the power of acceptance has been terminated in one of the ways listed in §36.

RESTATEMENT §36: Methods of Termination of the Power of Acceptance

(1) An offeree’s power of acceptance may be terminated by

a. Rejection or counter-offer by the offeree, or

b. Lapse of time, or

c. Revocation by the offeror, or

d. Death or incapacity of the offeror or offeree

(2) In addition, an offeree’s power of acceptance is terminated by the non-occurrence of any condition of acceptance under the terms of the offer.

RESTATEMENT §37: Termination of Power of Acceptance Under Option Contract 

· Notwithstanding §§38-49, the power of acceptance under an option contract is not terminated by rejection or counter-offer, by revocation, or by death or incapacity of the offeror, unless the requirements are met for the discharge of a contractual duty.

RESTATEMENT §42: Revocation by Communication From Offeror Received by Offeree

· An offeree’s power of acceptance is terminated when the offeree receives from the offeror a manifestation of an intention not to enter into the proposed contract.

UCC §2-206: Offer and Acceptance in Formation of Contract

(1) Unless otherwise unambiguously indicated by the language or circumstances

a. An offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances;

b. An order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods, but such a shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer.

(2) Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance

UCC §2-205: Firm Offers

· An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such a period of irrevocability exceed 3 months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror
A. The Objective Theory of Assent 

THE OBJECTIVE THEORY OF ASSENT

RESTATEMENT §17: Requirement of a Bargain – Comment

c. “Meeting of the minds. The element of agreement is sometimes referred to as a “meeting of the minds.”  The parties to most contracts give actual as well as apparent assent, but it is clear that a mental reservation of a party to a bargain does not impair the obligation he purports to undertake.  The phrase used here, therefore, is “manifestation of mutual assent,” as in the definition of “agreement” in §3.

RESTATEMENT §19: Conduct as Manifestation of Assent

(1) The manifestation of assent may be made wholly or partly by written or spoken words or by other acts or by failure to act.
(2) The conduct of a party is not effective as a manifestation of his assent unless he intends to engage in the conduct and knows or has reason to know that the other party may infer from his conduct that he assents.

(3) The conduct of a party may manifest assent even though he does not in fact assent.  In such cases a resulting contract may be voidable because of fraud, duress, mistake, or other invalidating cause.

Objective Theory of Intent- Embry

Two theories as to why we look to objective manifestations:

1. Epistemic interpretation - cannot peer into someone's mind.  Because limited in what can know, must take outward acts/words as evidence of intention.  Approach is evidentiary.  (Essentially cares about intention, just say that the acts are the best way to get to it- if had evidence as to someone’s actual intention we would try to take that into account).

2. Ontological Interpretation- "the meeting of minds which is essential to the formation of a contract, is not determined by the secret intention of the parties, but by their expressed intention…" – more objective, don’t care about actual intention.

EMBRY V. HARGADINE, MCKITTRICK DRY GOODS CO., Missouri (1907)

Facts:   P was employee of D and when his contract expired, he attempted to negotiate with D for a new contract.  P believed an oral conversation with D expressed D’s intent to renew his contract, although a new contract was not signed.  P continued to work and when D attempted to fire him, sued for breach.  D contended that he never made a new contract with P and therefore had a right to fire P.

Rule:    The meeting of the minds that is essential to the formation of a contract is not determined by the secret intention of the parties, but by their expressed intention.
· Court held that D’s actions was an objective assent to the contract and if P’s interpretation was reasonable, the contract was created and binding.

· Objective manifestation of intent: it doesn’t matter what a person really intends, but if their words and actions reflect what a reasonable person would consider as intent to contract, they are liable to a contract.

· This difference between what someone thinks and does is why the Restatement refers to the requirement as a “manifestation of assent” and not “meeting of the minds”

· It must be the case that the offeree is reasonable in his interpretation that the offeror is manifesting assent and that he seriously believes that the other party intends to be bound.

CONTRACT B/C D’S ACTION CONSTITUTED WHAT A REASONABLE PERSON WOULD CONSIDER OBJECTIVE ASSENT
LUCY V. ZEHMER, Virginia (1954)

Facts:  P accepted D’s offer to sell P land; D wrote a contract on a guest check at the bar.  P gave D a small consideration.  D refused to honor the contract b/c he said his offer was a joke, that he was drunk, and that he had no real intent to sell.

Rule:   If the outward manifestations of assent otherwise create a contract, the claim that the assenter was not serious is not a defense to a claim on the contract.

· Court holds that contract is enforceable; mental assent to formation of a contract is not necessary if objective assent was displayed and manifested

· D was not that drunk that he could use it as a defense

· Court awards specific performance for P (LAND!!!!!!)

· In RESTATEMENT §19, conduct refers to actions taken that can be interpreted as intent

CONTRACT B/C THERE WAS OBJECTIVE ASSENT AND D KNEW THAT P WOULD TAKE HIM SERIOUSLY; INNER DESIRES DON’T MATTER

Zehmer Hypos:
Hypo 1:  suppose it is true that Zehmer was joking.  There is some quiet proof of that fact, such that Zehmer told his wife, "don't worry dear, this is all just a joke."

Contract?

· Yes, according to the objective account.

Hypo 2: suppose Lucy knew that Zehmer was joking, but any reasonable person would have thought he was serious.  Can Lucy claim there is a contract, just because Zehmer had reason to believe that Lucy would take him seriously?

Contract?

· No.  Lucy must actually believe Zehmer intends to enter into a contract.  See Restatement 20. 

· Does section 2(a) of the following restatement apply?  (Arguably)
RESTATEMENT §20: Effect of Misunderstanding

(1) There is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations and

a. Neither party knows or has reason to know the meaning attached by the other; or

b. Each party knows or each party has reason to know the meaning attached by the other

(2) The manifestations of the parties are operative in accordance w/ the meaning attached to them by one of the parties if

a. That party does not know of any different meaning attached by the others, and the other knows the meaning attached by the first party

b. That party has no reason to know of any different meaning attached by the  other, and the other has reason to know the meaning attached by the first party

Hypo 3:  Lucy and Zehmer are both joking, but neither one knows the other is joking.  Their behavior would look serious to a reasonable observer.  Later Lucy realizes that he might be able to hold Z to the contract.  Can he?

· One possible answer: sure he can, since Z's behavior is like in the original case.

· Could argue not a contract-- two parties do not want to create a contract; if both sides are joking, doesn't seem there can be a meeting of the minds

Hypo 4:  Z is serious, but Lucy is joking.  Lucy thinks Z is joking.  Later, he learns he is serious.  Can Lucy hold Z to the K?

· Seems unlikely Lucy can do this

· But what really is the difference b/t this case and the previous one?
Pepsico Hypo: Pepsico company is joking in suggesting its willingness to provide a Harrier jet in exchange for 7,000,000.

Hapless adolescent knows Pepsico is probably joking, but he is serious in his attempt to purchase on…
Pepsico Hypo: Pepsico company is joking in suggesting its willingness to provide a Harrier jet in exchange for 7,000,000.

Hapless adolescent is  serious, but neither one has any reason to know of the meaning attached by each other. 

· No. Restatement §20, (1)(a)

B. What is an Offer 

WHAT IS AN OFFER?
1. PRELIMINARY NEGOTIATIONS

NEBRASKA SEED CO. V. HARSH, Nebraska (1915)

Facts: D sent P a sample of seeds and a letter stating his asking price.  P returned a latter of acceptance for the seed at that price, but D refused to deliver the seed.  P argued that there was an enforceable contract based on this correspondence.

Rule:    An advertisement of a product is not an offer if it contains general, nonspecific terms.

· Rule here can be found in RESTATEMENT §26
· Court holds that this was not an offer; it was merely an invitation or advertisement for offers.  P’s acceptance doesn’t create a binding contract.

·  The mere statement of a price at which property is held cannot be understood as an offer to sell; it is just a preliminary negotiation

· Court look to common industry practice, specificity of the terms of the “offer”, number of people to whom the letter was sent, previous communications of the parties

· In this case, if the original letter is interpreted as an offer, a party would be liable for every letter he sends to dealers.

NO CONTRACT B/C INVITATION TO ACCEPT OFFERS CANNOT BE BINDING BY ACCEPTANCE

LEONARD V. PEPSICO-  “offer is a joke, court doesn’t enforce

Pepsi had promotion where they advertised points/products… advertisement included a Harrier Jet for 7,000,000 Pepsi points…(a Harrier Jet actually costs $23,700,000).  Collected some points and purchased the rest and tried to buy it from them.  Pepsi wouldn't do it, he sued
Holding:  Court says clearly a joke, wouldn't enforce it.
Rule:   An advertisement does not constitute an offer


Objective, Reasonable Person Standard-  Courts must look at what an objective, 

Reasonable person would have understood the commercial to convey

Lefkowitz:  When an advertisement CAN be an offer
· Distinguished case from Lefkowitz where the D had published a newspaper announcement stating: Saturday 9 AM sharp, 3 Brand New Fur coats, Worth $100; first come first served $1 each.

· Mr. Lefkowitz arrived at the door and store said that the offer was open to ladies, not men

· Court ruled that b/c plaintiff had fulfilled all the terms of the advertisement and the advertisement was specific and left nothing open for negotiation, a contract had been formed.

Distinguishable?

· In Lefkowitz it distinguished exactly who was eligible for the offer

· In Pepsi commercial it references the catalogue
Important from Leonard:
Objective, Reasonable Person Standard
· Courts must look at what an objective, Reasonable person would have understood the commercial to convey

RESTATEMENT §26: Preliminary Negotiations

· A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent. (IF OFFEREE HAS KNOWLEDGE THAT OFFEROR DOESN’T INTEND TO CONTRACT, THERE IS NO OFFER)

RESTATEMENT §29: To Whom an Offer Is Addressed

(1) The manifested intention of the offeror determines the person or persons in whom is created a power of acceptance

(2) An offer may create a power of acceptance in a specified person or in one or more of a specified group or class of persons, acting separately or together, or in anyone or everyone who makes a specified promise or renders a specified performance.

RESTATEMENT §33: Certainty

(3) Even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain.

(4) The terms of a contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy.

(5) The fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or as an acceptance.

UCC §2-204: Formation in General

(1) A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract.

(2) An agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined

(3) Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.

UCC §2-305: Open Price Term

(1) The parties if they so intend can conclude a contract for sale even though the price is not settled.  In such a case the price is a reasonable price at the time of delivery if

a. Nothing is said as to price; or

b. The price is left to be agreed by the parties and they fail to agree; or

c. The price is to be fixed in terms of some agreed market or other standard as set or recorded by a third person or agency and it is not so set or recorded

(2) A price to be fixed by the seller or by the buyers means a price for him to fix in good faith.

(3) When a price left to be fixed otherwise than by agreement of the parties fails to be fixed through fault of one party the other may at his option treat the contract as cancelled or himself fix a reasonable price.

(4) Where, however, the parties intend not be bound unless the price be fixed or agreed and it is not fixed or agreed there is no contract.  In such a case the buyer must return any goods already received or if unable so to do must pay their reasonable value at the time of delivery and the seller must return any portion of the price paid on account.

UCC §2-308: Absence of Specified Place for Delivery


Unless otherwise agreed

(a) the place for delivery of goods is the seller’s place of business or if he has none his residence; but

(b) in a contract for sale of identified goods which to the knowledge of the parties at the time of contracting are in some other place, that place is the place for their delivery; and

(c) documents of title may be delivered through customary banking channels.

UCC §2-309: Absence of Specific Time Provisions; Notice of Termination

(1) The time of shipment or delivery or any other faction under a contract if not provided in this Article or agreed upon shall be a reasonable time.

(2) Where the contract provides for successive performances but is indefinite in duration it is valid for a reasonable time but unless otherwise agreed may be terminated at any time by either party.

(3) Termination of a contract by one party except on the happening of an agreed event requires that reasonable notification be received by the other party and an agreement dispensing with notification is invalid if its operation would be unconscionable.
2. WRITTEN MEMORIAL CONTEMPLATED

EMPRO MANUFACTURING CO. V. BALL-CO MANUFACTURING, INC., US Ct. App. (1989)

Facts:  P and D signed a letter of intent containing general provisions of a sale of D’s assets to P but the agreement was “subject to” certain conditions.  D backed out and started negotiations with another company.  P sued to enforce the contract with D.

Rule:   Parties who have made their pact “subject to” a later definitive agreement have manifested an intent not to be bound.
· Court does not just treat “subject to” as magic words – it looks to see if the formal contract would be basically the same as the letter of intent

· Court looks to text and structure of letter to see if it creates a binding effect

· In this case, parties made it clear that they were free to walk.  Letter was written in subjective tense; stipulations included in letter is evidence that a final agreement had not been reached

· Agreement was subject to P’s board’s approval, which had not been given

· Court could find that there was no contract or award damages (reliance?)

LETTER OF INTENT DID NOT BIND PARTIES B/C THERE WAS NO INTENT TO BE BOUND

3. REVOKING AN OFFER

C.  Revocation

Once there is an offer, can it be revoked?

· Offer, rejection of the offer= revocation is irrelevant

· Offer, revocation, acceptance= no contract

· Offer, acceptance= NO REVOCATION

DICKINSON V. DODDS (1876)

Facts:   D made an offer to sell land to P and extended the offer to a certain time (P had 2 days).  P, upon learning that D intended to sell to a third person, attempted to make an acceptance but D refused to accept.  P sued to enforce K by suing for SP and negative injunctions.

Rule:   An offeree may not bind an offeror by accepting a revoked offer, even if the revocation had not been communicated to him prior to acceptance. All that is necessary is that the offeree becomes aware that the offeror has changed his mind.
Holding: Court held that D simply made an offer to sell which was not an enforceable promise until P accepted and that D was free to contract with someone else up until that time

· Court finds that it doesn’t matter whether plaintiff heard the news of another sale by Dodds or someone else.  A rumor, however, would not suffice under this rule.  There must be reliable evidence of a revocation.

· Holding in this case is codified in RESTATEMENT §43.
· Dodd’s action must be inconsistent with his intention to enter the contract and must make a contract with Dickinson impossible in order to be considered a revocation.

· There was no meeting of the minds in this case.

· Should have made this an option contract under RESTATEMENT §25.
NO CONTRACT B/C OFFER WAS REVOKED BEFORE IT WAS ACCEPTED (REVOKED WHEN P LEARNED OF REVOCATION)

RESTATEMENT §43: Indirect Communication of Revocation

· An offeree’s power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect
D.  What is an Acceptance?
WHAT IS AN ACCEPTANCE?

1. Acceptance That Varies Terms – The “Mirror Image Rule”
· Terms of acceptance must exactly match the terms of the offer.  

· During an acceptance, any qualification of or departure from the terms in the offer, invalidates the offer, unless the same is agreed to by the party who made the offer.
Why have Mirror Image Rule?

· If can leave price out of a contract, then why isn't this a contract? (  fact that parties couldn't agree on price in this case seems to suggest that the parties don't have an intent to be bound.

My Old Volvo- Example 3:
· Offer to sell you my '95 Volvo for $6500

· You say, "I accept your offer, and I will pay you $5000"

· Do we have a contract

· NO.  The acceptance must match the terms of the offer-- this is the "mirror image rule"
My Old Volvo- Example 4:

· Offer to sell you Volvo for $5000

· You say, "I accept your offer, and I will pay you $6500"

· Do we have a contract ( unclear!

ARDENTE V. HORAN (1976)

Facts:   P made a bid of $250,000 on real property owned by D.  D then notified P that the offer was accepted and forwarded a formal written agreement. P signed the agreement and returned it together with a $20,000 check and a request for confirmation that certain items of furniture would be included in the transaction. D refused to sell those items or the property and did not sign the purchase and sales agreement. P sued D for specific performance
Held:   the letter of acceptance by P was not consistent with an absolute acceptance accompanied by a request for a gratuitous benefit and therefore was a conditional acceptance or counteroffer.
Holding: An acceptance must be definite and unequivocal to be effective. The mere execution of the agreement alone would have operated as acceptance. However, the terms of the letter conditioned that acceptance upon the inclusion of the furniture. An acceptance may not impose additional conditions on the offer, nor may it add limitations.  An acceptance, which is equivocal or upon condition or with a limitation, is a counteroffer and requires acceptance by the original offeror before a contractual relationship exists. However, an acceptance may be valid despite conditional language if the acceptance is clearly independent of the condition.
NO CONTRACT B/C P’S LETTER WAS NOT AN ACCEPTANCE, BUT INSTEAD A COUNTER-OFFER

RESTATEMENT §61:  Acceptance which Requests Change of Terms

An acceptance which requests a change or addition to the terms of the offer is not invalidated unless the acceptance is made to depend on an assent to the changed or added terms. 
· The mere inclusion of words requesting a modification of the proposed terms does not prevent acceptance unless, the offeree’s assent depends of the offeror’s further agreement to the modification
2. Acceptance By Correspondence – The “Mailbox Rule”
· One the acceptance leaves the offeree’s hands and is put into the mail, A CONTRACT EXISTS!
· The classic mailbox rule is that an offer is accepted and becomes effective and binding on the offeror at the time the acceptance is mailed, NOT when it is received by the offeror

· If the offeror never received the letter, the general rule is that acceptance is still valid.

· Option contracts, however, are not accepted until the letter arrives.
· Acceptance of an option contract is valid upon receipt and the UCC does not require consideration
· The mailbox rule doesn’t apply to revocation –offeror cannot mail a revocation and rely on date of postage.

· Once acceptance is mailed, a K exists, and cannot be revoked by offeror w/o offeree’s consent

· The offeror, as “master of his offer” can require that the contracts is dependent upon the actual receipt

RESTATEMENT §63: Time When Acceptance Takes Effect

Unless the offer provides otherwise,

(a) an acceptance made in a manner and by a medium invited by an offer is operative and completes the manifestation of mutual assent as soon as put out of the offeree’s possession, without regard to whether it ever reaches the offeror; but

(b) an acceptance under an option contract is not operative until received by the offeror.

RESTATEMENT §64:   Acceptance by Telephone or Teletype
Acceptance given by telephone or other medium of substantially instantaneous two-way communication is governed by the principles applicable to acceptances where the parties are in the presence of each other

RESTATEMENT §65:  Reasonableness of Medium of Acceptance
Unless circumstances known to the offeree indicate otherwise, a medium of acceptance is reasonable if it is the one used by the offeror or one customary in similar transactions at the time and place the offer is received. 

RESTATEMENT §66:  Acceptance Must Be Properly Dispatched
An acceptance sent by mail or otherwise from a distance is not operative when dispatched, unless it is properly addressed and such other precautions taken as are ordinarily observed to insure safe transmission of similar messages.

3. Acceptance By Performance or “Unilateral” Contracts   [Performance=Acceptance]
Bi-lateral Contract-- communication going both ways; exchanges a promise for a promise

· A K in which acceptance must be given in the form of a promise

Unilateral Contract-- promise for performance.  If you do X, I promise I'll do Y

· A K in which acceptance must be given in the form of performance 

CARLILL V. CARBOLIC SMOKE BALL CO. (1893)

Facts:   D placed an ad in the paper offering a money reward to anyone who used their product to cure or prevent the flue if it didn’t work.  To back up their promise, Carbolic claimed to have put money in the bank.  P used the product, it failed, and when she went to collect the reward, D refused to pay.  P had performed all of the conditions of the offer.

Rule:    A continuing offer may be accepted by performance of the condition named in the offer.

· Court holds that this is a unilateral offer whose performance constitutes acceptance, so D is bound
· Offer is to anybody who performs the conditions named in the advertisement

· The deposit in the bank mentioned in the ad proves D’s sincerity of a promise. “It was not a puff”
· Court holds that acceptance does not require notification because the offer was continuing and D got acceptance with notification of performance

· By the nature and language of the offer, D did not require notice of acceptance apart from notice of performance
· Court likens this to a reward situation—dog lost, anyone who brings dog to you will be paid a particular sum of money.

OFFER WAS UNILATERAL AND ACCEPTED BY PERFORMANCE SO CONTRACT IS BINDING

RESTATEMENT §54: Acceptance by Performance; Necessity of Notification to Offeror

(1) Where an offer invites an offeree to accept by rendering a performance, no notification is necessary to make such an acceptance effective unless the offer requests such a notification.

(2) If an offeree who accepts by rendering a performance has reason to know that the offeror has no adequate means of learning of the performance with reasonable promptness and certainty, the contractual duty of the offeror is discharged unless

a. The offeree exercises reasonable diligence to notify the offeror of acceptance, or

b. The offeror learns of the performance within a reasonable time, or

c. The offer indicates that notification of acceptance is not required.

Round 2:   LEONARD V. PEPSICO-  offer is a joke, court doesn’t enforce

Court distinguishes Pepsico from the Carbolic Smoke ball case

· Court didn’t think the offer in this case was for a unilateral contract

· Difference b/t advertisement and reward case:

· Problem of notification is just an issue in unilateral contracts

· ONLY when what is being exchanged for a promise is an ACT is there this notification problem.

RESTATEMENT §30: Form of Acceptance Invited

(1) An offer may invite or require acceptance to be made by an affirmative answer in words, or by performing or refraining from performing a specified act, or may empower the offeree to make a selection of terms in his acceptance.

(2) Unless otherwise indicated by the language or the circumstance, an offer invites acceptance in any manner and by any medium reasonable in the circumstances.

RESTATEMENT §32: Invitation of Promise or Performance


In case of doubt an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests or by rendering the performance, as the offeree chooses.

ACCEPTANCE BY PART PERFORMANCE – OPTION CONTRACTS CREATED

RESTATEMENT §45:    Option Contract Created by Part Performance or Tender 

(1) Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it.

(2) The offeror’s duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer.

RESTATEMENT §50: Acceptance of Offer Defined; Acceptance by Performance; Acceptance by Promise

(1) Acceptance of an offer is a manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer.

(2) Acceptance by performance requires that at least part of what the offer requests be performed or tendered and includes acceptance by a performance which operates as a return promise.

(3) Acceptance by a promise requires that the offeree complete every act essential to the making of the promise.

PETTERSON V. PATTBERG, NY (1928)

Facts:  D held a mortgage on property belonging to P’s estate.  D offered to discount the amount of the mortgage on the condition that it be paid on a certain date.  Before that date, P went to D’s home and offered to pay him the amount of the mortgage.  D told P that he already sold the mortgage to a third person.

Rule:    An offer to enter into a unilateral contract may be withdrawn at any time prior to performance of the act requested to be done.
· Court holds that in a unilateral contract, the offer may be revoked at any time before performance has begun to be completed and that the offeree can stop performing at any time to get out of the contract

· Promise to perform is not performance

· The offer was unilateral – it depended on P’s ACT of paying the money.

· In this case, P did not begin performance before D revoked the offer.  If he had begun tendering payment, result may have been different.

NO CONTRACT B/C OFFER WAS REVOKED BEFORE PERFORMANCE BEGAN AND IN UNILATERAL CONTRACT, PERFORMANCE CONSTITUTES ACCEPTANCE

Brooklyn Bridge Hypo (also climbing flagpole Hypo):

· I will give you $100 if you cross the Brooklyn Bridge

· You start walking

· Halfway across I shout that I revoke, Person walking sues

· Is there a valid contract?

Traditional approach: can't get money b/c you revoke before performance was complete and thus, no contract.

· Acceptance when performance is complete

Alternative approach (Mailbox rule):  yes.  

· If you begin performance and it’s a contract then you can't stop performing the contract

· What if you can't finish? (  would be a breach of contract under alt. approach

· Acceptance when performance is begun

   "Enlightened view":  An Asymmetrical Solution
· Restatement Approach §45: Beginning of performance creates an option contract--- Fink says brilliant.  Gives the offeree the option to finish and collect and the offeror may not revoke, but the offeree is not obliged.

· Advantage:  allows you to decide if you want to continue performance.

· D/A:  does sacrifice the mutuality of obligation that underlies contract law

· How would section 45 solve the Petterson/Pattburg problem?

· When began performance created an option contract w/ the option to finish it

· The offeror is not obligated until completion.

· Beginning of performance creates an option (Offeror cannot revoke, Offeree is not bound)

4.  Acceptance By Silence
ACCEPTANCE BY SILENCE

RESTATEMENT §69: Acceptance by Silence of Exercise of Dominion

(1) Where an offeree fails to reply to an offer, his silence and inaction operate as an acceptance in the following cases only:

a. Where an offeree takes the benefit of offered services with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation

b. Where the offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction and the offeree in remaining silent and inactive intends to accept the offer.

c. Where because of previous dealing or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept.

HOBBS V. MASSASOIT WHIP CO., Massachusetts (1893)

Facts:   P sent skins to D; D retained the skins for several months without notifying P whether or not he accepted them.  P had previously done business with D in the same manner.  D refused to pay for the skins; P sued to recover damages.

Rule:     Silence may constitute acceptance in appropriate cases.
· Court found that D had a duty to notify P if he didn’t intend to accept, as course of dealing had established this practice.

· D’s silence constituted acceptance.

· Falls into RESTATEMENT §69 (1) C.
SILENCE CONSTITUTES BINDING ACCEPTANCE B/C OF PREVIOUS DEALINGS

V. Reaching an Agreement
DISCERNING THE AGREEMENT
Once it is concluded that there has been mutual assent to a K, there remains the task of ascertaining the terms that will bind the parties

1. Interpreting the Meaning of the Terms
a. Ambiguous terms – can be taken one way or the other

b. Vague terms – can be take a variety of ways

2. Filling Gaps in the terms

3. Identifying the Terms of the Agreement
A.  Ambiguous Terms
Interpreting Terms

Talking about misunderstandings about what they are actually entering into (one or more terms in the contract) ( NOT a question about whether they've entered into a contract.  

RESTATEMENT §200: Interpretation of Promise or Agreement


Interpretation of a promise or agreement or a term thereof is the ascertainment of its meaning.

RESTATEMENT §201: Whose Meaning Prevails

(1) Where the parties have attached the same meaning to a promise or agreement or a term thereof, it is interpreted in accordance with that meaning
(2) Where the parties have attached different meanings to a promise or agreement or a term thereof, it is interpreted in accordance with the meaning attached by one of them if at the time the agreement was made

(a) that party did not know of any different meaning attached by the other, and the other knew the meaning attached by the first party; or

(b) that party had no reason to know of any different meaning attached by the other, and the other had reason to know the meaning attached by the first party.

(3) Except as stated in this Section, neither party is bound by the meaning attached by the other, even though the result may be a failure of mutual assent.

RESTATEMENT §202: Rules in Aid of Interpretation

5 types of evidence considered in interpreting terms:

1) Words of the contract, taken as a whole

2) Course of negotiations

3) Course of Performance

4) Course of dealing ( parties’ prior interactions before the contract

5) Usage of trade

UCC §1-205: Course of Dealing and Usage of Trade


Hierarchy under UCC:


EXPRESS TERMS


COURSE OF PERFORMANCE


COURSE OF DEALING 


USAGE OF TRADE

(1) A course of dealing is a sequence of previous conduct between the parties to a particular transaction which is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct.

(2) A usage of trade is any practice or method of dealing having such regularity of observance in a place, vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question. The existence and scope of such a usage are to be proved as facts. If it is established that such a usage is embodied in a written trade code or similar writing the interpretation of the writing is for the court.

(3) A course of dealing between parties and any usage of trade in the vocation or trade in which they are engaged or of which they are or should be aware give particular meaning to and supplement or qualify terms of an agreement.

(4) The express terms of an agreement and an applicable course of dealing or usage of trade shall be construed wherever reasonable as consistent with each other; but when such construction is unreasonable express terms control both course of dealing and usage of trade and course of dealing controls usage of trade.

(5) An applicable usage of trade in the place where any part of performance is to occur shall be used in interpreting the agreement as to that part of the performance.

(6) Evidence of a relevant usage of trade offered by one party is not admissible unless and until he has given the other party such notice as the court finds sufficient to prevent unfair surprise to the latter.

UCC §2-208: Course of Performance or Practical Construction

1) Where the contract for sale involves repeated occasions for performance by either party with knowledge of the nature of the performance and opportunity for objection to it by the other, any course of performance accepted or acquiesced in without objection shall be relevant to determine the meaning of the agreement.->>
2) The express terms of the agreement and any such course of performance, as well as any course of dealing and usage of trade, shall be construed whenever reasonable as consistent with each other; but when such construction is unreasonable, express terms shall control course of performance and course of performance shall control both course of dealing and usage of trade (Section 1-205).

3) Subject to the provisions of the next section on modification and waiver, such course of performance shall be relevant to show a waiver or modification of any term inconsistent with such course of performance.
AMBIGUOUS TERMS
Problem arises when words have more than one meaning and a question arises as to which, if any, was the meaning agreed to by both parties. 

RAFFLES V. WICHELHAUS, England (1864)

Facts:   P agreed in writing to sell to D cotton which they agreed was to be sent on the ship “Peerless” from India.  Two ships named Peerless sailed from India, one in October and one in December.  P’s supply of cotton came on the latter ship, and D refused to accept the cotton, stating that he intended for the cotton to come on the former.

Rule:   Where neither party knows or has reason to know of the ambiguity or where both know or have reason to know, the ambiguity is given the meaning that each party intended it to have.

· Court held that because there was a mutual misunderstanding of that contract term, the contract cannot be enforced and found in favor of D

· Parol evidence was admissible for the purpose of determining that both parties intended different “Peerless”.

· When there is an ambiguity, it is given the meaning that each party intended it to have.  

· However, if different meaning were intended there is no contract if the ambiguity relates to a material term

· Where there is no integration of the contract, the standard for its interpretation is the meaning that the party making the manifestation should reasonably expect the other party to give it (a standard of reasonable expectation).

· This case illustrates an exception to this rule.  

· Where there is an ambiguity, if both parties give the same meaning to it, there is a contract.  If the parties each give a different meaning to the ambiguity there is no contract, like here.  The other exception occurs when one party has reason to know of the ambiguity and the other does not, so it will bear the meaning given to by the latter, that is the party who is without fault.

· Under UCC §2-322, it would make no difference which ship would be the carrier of goods and the case would have gone the other way.

· Restatement, FIRST, §71 appears to follow the general rule of this case.

· The party whose beliefs are reasonable should govern; what we use is a reasonableness standard.

· 1) Figure out whether the parties actually agreed.

· 2) If there is an asymmetry of content (one party thinks contracts means one thing, another party believes another), we look to subjective notions of who was reasonable in their beliefs.  If both were reasonable, there is no contract.

NO CONTRACT B/C EACH PARTY GAVE A DIFFERENT MEANING TO AMBIGUITY IN CONTRACT

What really happened?

· Probably the price of cotton had been dropping, and buyer wanted an excuse to repudiate the agreement.

· He therefore seized on a possible misunderstanding that was not essential to the K to try to avoid agreement

· P’s lawyer made this argument 
Two ways to see the matter…

· 1st way:  The D only bought the cotton which was to arrive by a particular ship.  “It’s like a contract for the purchase of wine coming from a particular estate in France or Spain where there are two estates of the same name”

· 2nd way:  It may as well be said, that if the is a K for the purchase of certain goods in different warehouses, it doesn’t matter which product you actually get because they are essentially the same. 
· Court apparently took the first view of the matter
· Was the court right to void the contract?

· YES, NO MEETING OF THE MINDS!  Both parties attached a different meaning to “Peerless;” on believed it was a ship coming in October, and the other a ship coming in December.

OSWALD V. ALLEN, US Ct. App. (1969)

Facts:   P contracted to buy from D Swiss coins from D’s coin collection.  P had inspected D’s collection, which was divided into two sets – one labeled “Swiss Coin Collection” and one labeled “Rarity Coin Collection”, the latter of which also included some Swiss coins.  P offered D $50K for ALL the Swiss coins she had, but D believed she was selling only the “Swiss Coin Collection”.  D broke the contract after her children told her not to sell; P sues for breach.

Rule:   When any terms used to express an agreement are ambivalent and the parties understand it in different ways, there cannot be a contract unless one of them should have been aware of the other’s understanding.

· Court holds that there is no binding contract b/c there was no meeting of the minds on the ambiguous term “Swiss coins”

· This is an exceptional case in a small class of cases where there is no rational basis for the court to fill in the gap of misunderstanding.

· RESTATEMENT §202 (3) supports the decision.  None of the conditions apply, so there is no contract.

NO CONTRACT BECAUSE PARTIES GAVE DIFFERENT MEANING TO AMIGUOUS TERM AND NEITHER KNEW OF THE OTHER’S MEANING.

B.  Vague Terms
VAGUE  TERMS

Where ambiguous terms are terms with precise, but different meaning, vague terms mean the same thing but have “fuzzy borders.”  Disputes arise over whether and to what extend these vague words used were meant to apply beyond their agreed core meaning. 

FRIGALIMENT IMPORTING CO. V. B.N.S. INTERNATIONAL SALES CORP., NY (1960)

Facts:  P and D made contracts for the sale of “chicken.”  D thought he could use any kind of chicken to fill the order, including stewing chickens (older chicken).  P claimed that “chicken” referred to young chicken.  P brought action for breach of the warranty that goods sold shall correspond to their description.

Rule:   The party who seeks to interpret the terms of the contract in a sense narrower than their everyday use bears the burden of persuasion to so show, and if that party fails to support its burden, it faces dismissal of its complaint.

· Court held that P did not meet its burden to show that the contract used “chicken” in the narrow sense

· There was conflicting evidence of the trade use of the term “chicken”
· D was reasonable in its belief of definition of “chicken”
· In determining the intent of the parties, the court will first turn to the language of the contract to see whether the meaning of the ambiguous term can be raised.  

· If this is unsuccessful court looks to other evidence, such as ordinary meaning of language, circumstances surrounding the transaction, etc.

COURT INTERPRETED CHICKEN IN BROAD SENSE, B/C P FAILED TO PROVE THE CONTRACT USED ITS NARROW MEANING.

C.  Agreements to Agree
AGREEMENTS TO AGREE

RESTATEMENT §34: Certainty and Choice of Terms; Effect of Performance or Reliance

(1) The terms of a contract may be reasonably certain even though it empowers one or both parties to make a selection of terms in the course of performance.

(2) Part performance under an agreement may remove uncertainty and establish that a contract enforceable as a bargain has been formed

(3) Action in reliance on an agreement may make a contractual remedy appropriate even though uncertainty is not removed.

RESTATEMENT §204: Supply an Omitted Essential Term

When the parties to a bargain sufficiently defined to be a contract have not agreed with respect to a term which is essential to a determination of their rights and duties, a term which is reasonable in the circumstances is supplied by the court.

SUN PRINTING & PUBLISHING ASSN V. REMINGTON PAPER & POWER CO., NY (1923)

Facts:   P agreed to buy from D a certain amount of paper each month for a specified time.  When time to renew contract came, D (in advance of that time) gave P notice that the contract was imperfect and disclaimed its future obligation to deliver.  There was uncertainty as to the price paid for the paper throughout the duration of the contract and the length of time that price would govern the transaction throughout the duration of the contract.  P sued for breach of contract.

Rule:   A contract will be deemed invalid due to incompleteness if the agreement does not establish the length of time the terms of the agreement, such as the price, shall apply.

· Court (Posner) held that these gaps in the contract could not be filled, so enforcement of the contract would be unfair to D.  Posner was concerned with D’s contract rights b/c of the indefiniteness of the contract.

· These terms were held to be essential to the contract; there were too many possible solutions so choosing one would be unfair.

· UCC §2-204 (pg 20 this outline) seems to reject the majority decision.  UCC §2-305 defines what a reasonable price might be.  UCC §2-309 supports majority.

· Difference between UCC §2-204 and Restatement §204: UCC limits the gap-filling function of courts only to cases where the parties have definitely intended to be bound; it is more cautious.  Restatement §204 is more liberal in allowing courts to apply terms to gaps in contracts.

· The UCC does make numerous provisions to fill in standard gaps.  These provisions allow courts to fill in gaps with “off the rack” terms.

· Where there are gaps in the contract, court can either attempt to fill in gaps or simply not enforce the contract.

COURT HOLDS THAT IT CANNOT FILL IN GAPS B/C CONTRACT IS TOO INDEFINITE AND THEREFORE CANNOT ENFORCE CONTRACT

ROLE OF COURT IN GAP-FILLING

· The Beautiful Idea of Contracts suggests that parties were intended to be bound by the contract so the court should enforce it and fill in the gaps.  On the other hand, the parties may not have intended to be bound to the terms as the courts sets out in interpreting the gaps in the contract.

· Gap-filling may be efficient.  Every term of a contract costs money and is a transaction cost.  If courts supply terms, it saves the parties money.  However, since courts are paid for by taxpayers, it shifts the cost from private parties to taxpayers.

· Rawls: court could interpret terms by thinking of parties as contracting under a veil of ignorance.

· Another idea is that two parties cannot always include all gap-filling terms; they may have not thought of something.

· If parties filled in contracts with terms people hated, it would force parties to be more specific and diligent in defining the terms of a contract. – some default terms are “penalty” default provisions. 

INTERPRETING ASSENT
· Courts distinguish between supplying terms when contracts are silent on an issue (gap-filling) and interpreting terms that were expressly manifested between parties

FILLING IN GAPS IN ASSENT

· When courts fill in gaps in contracts, terms are distinguished that are implied-in-fact and those that are implied-in-law

· Implied-in-fact terms are those that the party actually, although implicitly, agreed to

· Implied-in-law terms are thought to be imposed on parties without their consent

· Two types of judicially supplied gap-fillers:

· Default rules: refers to those legal rules that the parties can avoid or vary by means of an express clause that differs from the term a court will otherwise supply by default

· Immutable rules: rules that can’t be varied by consent and will override any express clause to the contrary

· Only some of the implied-in-law terms supplied by a court, those coming from immutable rules, are imposed on the parties without their consent

· Parties may have consented to those terms supplied by default rules by remaining silent and deferring to the law of contract

· Given the courts’ reluctance to fill gaps, the question is whether an incomplete manifestation is sufficient to warrant legal enforcement

D.  Illusory Promises
ILLUSORY PROMISES
The issue is whether the promise of one the parties is “illusory” because it leaves complete discretion to perform or not in the hands of the purported promisor.

WOOD V. LUCY, LADY DUFF-GORDON, NY (1917)

Facts:   D was a clothing designer and employed P to market her designs.  P was to have “exclusive right”, subject to D’s approval, to place her endorsement on designs of others, market and license her designs, etc. for at least one year and then on a year to year basis.  D placed her endorsement herself without P’s knowledge in violation of the contract.  P sued for damages on D’s breach.  D argues that there was no contract because P did not bind himself to anything.

Rule:   While an express promise may be lacking, the whole writing may be instinct with an obligation – an implied promise – imperfectly expressed so as to form a valid contract.

· Court holds that even though P did not promise in words to use reasonable efforts to market D’s designs, the promise was implied

· D gave an exclusive privilege to P to make endorsements and D’s profits were derived from P’s efforts.

· Without the implied promise, the transaction would have no business efficacy as the parties must have intended it to.

· Promise has evidentiary value in determining the intention of the parties to be bound and enforces the conclusion that P did have duties.

COURT HELD THERE WAS A CONTRACT BECAUSE THE TERMS OF P’S PERFORMANCE WERE IMPLIED.
Lucy might argue that the arrangement was meant to be that he could have 50% of the profits for anything that he promoted, but that she was still entitled to use her endorsement as she pleased.  

Why best efforts clause?   In Sun printing, Cardozo did not imply such

· A promise may be lacking, and yet the whole writing may be "instinct with an obligation" imperfectly expressed.  If that is so, there is a contract…( should intuitively imply what a contract is supposed to be.

· Did the parties intend to be bound?

· If NO, courts have no business doing that.

· If Yes, maybe courts have business doing it or maybe they don't, but at least in the ballpark of what the parties wish to have imposed in them.

· Can these cases be explained by that in sun printing the price to be determined was actually a gap in the contract that reflected the parties’ desire to be bound w/o further negotiations and that in Lady Duff they actually mean to be bound--- can this explain the difference b/t these two cases???

· Questions we might ask to resolve this… Was Cardozo right to read a best efforts clause into the K? 
1.   If asked at the time they were entering into the K, would the parties have agreed to this reading of   

       their arrangement?  If the answer is “yes” then Cardozo’s move is a reasonable one.
2.    If “no” what other basis might we have for rewriting the K in this way?
3.   Consider whether the parties would have wanted a judge to do this at the time of contracting. 
        Would they?
E.  Contracts of Adhesion
FORM CONTRACTS (aka Contracts of Adhesion)
Form contracts are so often written by one party and unread by the other; these contracts challenge our notion of assent

Restatement § 211,– “Standardized Agreements”

(1) Except as stated in subsection (3) where a party to an agreement signs or otherwise manifests assent to a writing and has reason to believe that like writings are regularly used to embody terms of agreements of the same type. He adopts the writing as an integrated with respect to the terms included in the writing

(2) Such a writing is interpreted wherever reasonable as treating alike all those similarly situated, without regard to their knowledge or understanding of the standard terms of the writing

(3) where the other party has reason to believe that the party manifesting such assets would not do so if he knew that the writing contained a particular term, the term is not part of the agreement. 

Did One of the Parties Truly Assent to the Terms?
CARNIVAL CRUISE LINES v SHUTE, Supreme Court, 1991 p.424

Facts:   P/respondents the Shutes purchased tickets for a CCL thru a travel agent in WA.  Their payment was forwarded to CCL headquarters in FL.  The tickets were prepared and then sent to the Shutes in WA. On each ticket, a forum-selection clause appeared as a term of the contract.  The clause basically stipulated that should passengers proceed with litigation against CCL, the suit shall take place in FL (and no where else).  While on the cruise, P/respondent Mrs. Shute slipped and fell on the ship’s deck mat.  She and her husband file suit against CCL in WA.

RULE:   the forum-selection clause is valid, because terms of contract voluntarily agreed to.

· the S Ct holds that the forum-selection clause set forth in the CCL ticket does not take away P/respondents’ right to “a trial by [a]court of competent jurisdiction” and the clause does not limits D/petitioners liability for negligence; the clause merely stipulates that the State of FL will be the ct of competent jurisdiction for litigation against CCL

· DISSENT: Believes the forum-selection clause is unreasonable because it can reduce the lit costs and insurance premiums of CCL.  Places forum-selection clauses in the same category as exculpatory clauses (where all liability is lifted from potential D’s shoulders by P’s signature)

VI. Written Manifestations of Assent

A.  Parol Evidence Rule
INTERPRETING A WRITING – THE PAROL EVIDENCE RULE

THE PAROL EVIDENCE RULE
· Parol evidence rule should be termed the extrinsic evidence rule because it refers to any other evidence (not just spoken) that would help determine or clarify the contract

· THE RULE: If everything the parties intended to contract for is covered by the written contract, you may not turn to extrinsic evidence to supplement the meaning of the contract

· “Partial Integration” – subject matter expressed in contract but outside evidence clarifies the meaning of part or all of the subject matter of the agreement.

· “Complete integration” – parties intend that everything needed to understand the agreement is contained in the agreement itself.

Parol evidence – extrinsic evidence, everything outside the writing – supplements the written K 

Important distinction: did they intend to put whole agreement into the K, or only certain parts? Question of integration (complete, partial, etc.) is a preliminary Q to be answered by the court.  Parties themselves can adopt either regime when make K:


Analysis

1. Is agreement integrated?  (RT § 209) All agreements are integrated – there will be some part that constitutes the final expression of at least one term

2. If so, is the agreement partially or completely integrated?  (RT § 210)

a. Complete Integration – No extrinsic evidence allowed b/c K is a complete, exclusive statement of the terms of the agreement. 

i. Parties intended that the K be the final version of what was agreed and that everything needed to understand their agreement is contained in that written agreement itself.

ii. By definition, no terms can exist beyond those set out in the writing; neither party can offer extrinsic evidence b/c such evidence is irrelevant or incredible.

iii. Classical 4 Corner Rule – look only at the contract to determine whether K is completely integrated (Libby: if parties reduce K to writing, it is presumed that the writing captured everything that exists b/w parties)

iv. BUT, TODAY CTS LOOK AT EXTRINSIC EVIDENCE TO DETERMINE WHETHER K IS COMPLETELY OR PARTIALLY INTEGRATED. (RT § 214(b))

b. Partial Integration – Writing is NOT a complete and final record of the agreement

i. One or more of the terms has been fully, finally and clearly expressed, though – integrated.

ii. Parties can admit extrinsic evidence to supplement the terms of the K, even if the terms supported by the evidence could not be reached from the K itself
iii. Parties intend that everything they agree to is set out in K, BUT parties intend to look outside of written agreement to understand or interpret its terms.

c. Unintegrated – Writing doesn’t set out any term in full, final and certain form

i. Parties did not intend written K to represent entire agreement

ii. intended written K to be governed by things external, thus no problem introducing extrinsic evidence in court

3. If completely integrated, apply parol evidence rule (extrinsic evidence not permitted) (RT § 213 (2)) except if it relates to matters outside the scope of the agreement (Brown)

4. If partial or unintegrated, the issue over parol evidence involves a particular term and the question is whether the writing fully deals w/ that term; cannot let in evidence that is inconsistent w/ term (RT §213 (1)) 
RESTATEMENT §209: Integrated Agreements

(1) An integrated agreement is a writing or writings constituting a final expression of one or more terms of an agreement

(2) Whether there is an integrated agreement is to be determined by the court as a question preliminary to determination of a question of interpretation or to application of the parol evidence rule.

(3) Where the parties reduce an agreement to a writing which in view of its completeness and specificity reasonably appears to be a complete agreement, it is taken to be an integrated agreement unless it is established by other evidence that the writing did not constitute a final expression.
RESTATEMENT §210: Completely and Partially Integrated Agreements

(1) A completely integrated agreement is an integrated agreement adopted by the parties as a complete and exclusive statement of the terms of the agreement.

(2) A partially integrated agreement is an integrated agreement other than a completely integrated agreement.

(3) Whether an agreement is completely or partially integrated is to be determined by the court as a question preliminary to determination of a question of interpretation or to application of the parol evidence rule.

RESTATEMENT §213: Effect of Integrated Agreement on Prior Agreements (Parol Evidence Rule)

(1) A binding integrated agreement discharges prior agreements to the extent that it is inconsistent with them.

(2) A binding completely integrated agreement discharges prior agreements to the extent that they are within its scope. (thus Brown is okay b/c even though it was established that the agreement was completely integrated as to land, the issue of furniture was outside its scope)
(3) An integrated agreement that is not binding or that is voidable and avoided does not discharge a prior agreement.  But an integrated agreement, even though not binding, may be effective to render inoperative a term which would have been part of the agreement if it had not been integrated.

RESTATEMENT §214: Evidence of Prior or Contemporaneous Agreements and Negotiations


Agreements and negotiations prior to or contemporaneous with the adoption of a writing are admissible in evidence to establish
(a) that the writing is or is not an integrated agreement

(b) that the integrated agreement, if any, is completely or partially integrated;

(c) the meaning of the writing, whether or not integrated

(d) illegaility, fraud, duress, mistake, lack of consideration, or other invalidating cause;

(e) ground for granting or denying rescission, reformation, specific performance, or other remedy.

RESTATEMENT §216: Consistent Additional Terms

(1) Evidence of a consistent additional term is admissible to supplement an integrated agreement unless the court finds that the agreement was completely integrated.

(2) An agreement is not completely integrated if the writing omits a consistent additional agreed term which is

a. Agreed to for separate consideration, or

b. Such a term as in the circumstances might naturally be omitted from the writing

UCC §2-202: Final Written Expression: Parol or Extrinsic Evidence


Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented

(a) by course of dealing or usage of trade (§1-205) or by course of performance (§2-208); and

(b) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.

Traditionalist, or Restrictive View:    “The Four Corner Rule”
THOMPSON V. LIBBEY, Minnesota (1885)

Facts:   D contracted in writing to purchase logs from P.  D breached contract on by refusing to pay P on grounds that there was a verbal warranty made by P regarding the logs (that apparently were crappy), even though such warranty was not included in the written terms of contract.  P sued D for payment.

Rule:   Parol contemporaneous evidence is inadmissible to contradict or vary the terms of a valid written instrument.

· Court held that parol evidence of a verbal warranty was inadmissible b/c the contract was completely integrated (“four corner rule”)

· Contemporaneous parol evidence is inadmissible when the whole of the contract has been reduced to a completely integrated written agreement.

· Court held that it would defeat the purpose of the parol evidence rule to look outside the document so we should stick to the four corners 

· Restatement §209 does not accord with the opinion.  §209 says we should look outside the contract to determine the preliminary question of whether the contract is integrated.

PAROL EVIDENCE IS INADMISSIBLE BECAUSE CONTRACT WAS COMPLETELY INTEGRATED

Wigmore Test:
The crucial questions is whether the alleged extrinsic negotiation is dealt with at all in the writing

· If dealt with:  PAROL EVIDENCE RULE applies, cannot bring in extrinsic evidence

· If not dealt with:  Parol evidence can apply, since the written agreement did not cover those issues

BROWN V. OLIVER, Kansas (1927)

Facts:   P and D entered into a contract for the sale of land and the hotel on that land.  Through oral communication it appeared that the furniture in the hotel was part of the purchase.  When D regained lease of the hotel 2 yrs. Later, D removed the furniture.  P sued for replevin of furniture.  D argued that entire transaction was contained in written agreement which made no reference to ownership of furniture, so parol evidence was inadmissible.

Rule:   Parol evidence that bears upon the question of the intent of the parties to integrate their transaction into a writing may be admitted when the writing does not conclusively establish the intent.

· Court held that because the full written agreement was limited to the purchase of the land, the parol evidence rule does not apply to the sale of furniture, so parol proof as to what, other than the land, the transaction embraced IS admissible.

· Whether a particular subject of negotiation is embodied by a writing depends on the intent of the parties

· Intent is sought in conduct and language of parties and surrounding circumstances

· If a particular element of alleged extrinsic negotiation is not found in the writing, parol evidence may be admitted

· If the subject of the controversy was dealt with in the writing, it is assumed that they said all they wanted to say.  If they don’t mention a term, parol evidence can be used to determine if they wanted to include the term.

PAROL EVIDENCE ADMISSIBLE TO ESTABLISH THE INTENT OF PARTIES B/C CONTRACT DIDN’T TOUCH ON THE SUBJECT MATTER IN DISPUTE

PACIFIC GAS AND ELECTRIC CO. V. G.W. THOMAS DRAYAGE & RIGGING CO., CA (1968)

Facts:   D was contracted to repair P’s steam turbine and to perform work at its own risk and expense and to indemnify P against all loss and damage.  D also agreed not to procure less than $50,000 insurance to cover liability for injury to property.  When turbine was damaged, P claimed they were covered under the policy while D said it was only to cover injury to third persons.
PAROL EVIDENCE ISSUE:  D’s claim that the indemnity condition in the K was meant to cover damage to third party property, not damage to P’s property.  
Rule:   The test of admissibility of extrinsic evidence to explain the meaning of a written instrument is not whether it appears to the court to be plain and unambiguous on its face, but whether the offered evidence is relevant to prove a meaning to which the language of the instrument is reasonably susceptible.

· Court held that no words can be understood without looking at the context of their meaning and the circumstances in which they were used

· Court holds that even plain language is subject to interpretation, so evidence should be admitted if the language is reasonably susceptible to a different meaning. 
· Important Implication= almost impossible to draft a K that is completely integrated.
PAROL EVIDENCE IS ADMISSIBLE BECAUSE THE LANGUAGE OF CONTRACT IS SUSCEPTIBLE TO A DIFFERENT MEANING.

IMPORTANT HOLDING of PACIFIC GAS:  parol evidence is always admissible to determine a term that one party says is ambiguous b/c words don’t have fixed meanings – under this holding all parol evidence could come in under RT § 214 (c): interpreting a term
“MERGER CLAUSE” (or “INTEGRATION CLAUSE”)
Could the parties solve the problem by saying nothing not in this document should be given weight in interpreting the contract?

· You can sometimes use an integration clause to suggest that the contract is integrated and protect the client, but any such clause is open to interpretation

· Typically, courts do accept and enforce such clauses but are cautious and demand that each party separately initial such clauses

· Increasingly, courts take the position that you may introduce extrinsic evidence to interpret the terms of a contract, but not to supplement or contract them, even if the contract is completely integrated

· Modern trend is that you can always look to parol evidence

PROBLEM w/ Merger Clauses:  But…Could you look at extrinsic evidence to interpret the integration clause…?

· Extremely difficult to foreclose different interpretations with more language… b/c ALL words can be subject to interpretation… so often, the more words… not always better interpretation.

· Fink finds a deep philosophical point embedded in the integration rule…

TRIDENT CENTER V. CONNECTICUT GENERAL LIFE INS. CO., US Ct.App. (1988)

Facts:   P entered in a loan agreement with D.  Loan was supposed to be paid off over a period of time but contract precluded full repayment in first 12 years.  Because of a drop in interest rates, P wanted to repay the loan in full after 4 years.  It claimed that the parties intended to allow prepayment at any time if a penalty was paid.  P sought declaratory relief. (P wanted to bring in PE b/c K was ambiguous and b/c Pacific Gas rules this case)
Rule:   Parol evidence is admissible to raise an ambiguity in the contract even where the writing itself contains no ambiguity.

· Court follows authority of Pacific Gas, but criticizes the outcome.  Court thinks the K is completely integrated

· Criticizes the fact that it is impossible to write a contract that is COMPLETELY INTEGRATED!
PAROL EVIDENCE IS ADMISSIBLE EVEN WHEN THE LANGUAGE IS NOT AMBIGUOUS.

What principles does Kozinski use to interpret the K?
· Plain language of the K, says it is clear enough!
· What would Traynor say?
· Traynor says that the language has to be fairly susceptible in order to be able to bring in extrinsic evidence. Maybe no everything is fairly susceptible….
· What would Hart say?
· Internal Consistency.  Under P’s interpretation, two clauses of the K would be inconsistent.
· Should a judge insist on internal consistency? Should a judge fix these contradictions?
· Argument that courts must interpret contracts as to avoid internal conflict

· Ask yourself. “Would the parties want internal inconsistency cleared up by court?”
Parol Evidence—Generally

· The clearer and more comprehensive the writing, the higher the barrier to the admission of extrinsic evidence.

· On the other hand, the more compelling the extrinsic evidence, the greater the prospect of persuading the court that it should be admitted. 
· BUT… To decide whether the writing is clear and comprehensive, the court must interpret the writing itself!

· Circular and confounding process created by parol evidence

· General Trend:  Courts attempt to strike a balance between the parties’ reasonable expectations that arise from the language of the written contract and their reasonable expectations that arise from the context in which that written contract was formed. 

Restatement and UCC
· Restatement §213 and UCC §2.202 generally have the same effect:
· Both versions of the parol evidence rule provide that to the extent that the parties execute a writing that is and is intended to be a final expression of their agreement, no parol evidence may be admitted to supplement, explain, or contradict it. 

· However, to the extent that the writing is not a final and complete expression of the agreement, consistent, but not contradictory parol evidence may be admitted to supplement or explain those parts of it that have not been finally expressed. 

Depriving of a jury??? Shouldn’t a jury hear whether or not the alleged extrinsic agreements happened?

HLA Hart:   The Open Texture of the Law
· Language "open textured"-- going to be words which meaning is ambiguous and/or vague

· Principal sources of open-texture
1.   Ignorance of Fact

2.   Indeterminacy of Aim

· Limits of indeterminacy:
· Every word is going to have a "domain of settled meaning" or “core of settled meaning” and a grey area in which the phrase or word requires extensive interpretation.

· A lot of debates in contract law arise from the fact that in the grey area parties can end up w/ a lot of misunderstandings.

· "Dogs must be carried on the escalator"

· How do you figure out meaning?

· One argument is that it’s a set of practices we have living together and a set of customs to unconsciously have the same interpretation that another person has, so that it's not necessary to disambiguate every piece of language down to the last iota.

· Would Hart agree with Traynor in Pacific Gas? Hart’s view that there is a “core of settled meaning” suggests that it might in some cases be possible to interpret a text without turning to extrinsic evidence.  Traynor seems to reject the notion of “core of settled meaning.”
B.  Statue of Frauds
REQUIRING A WRITING – THE STATUTE OF FRAUDS

· Statute of Frauds was created to deal with the problem of over enforcement of contracts.
· The writing/memorandum doesn’t have to be comprehensive, it just has to prove whatever is in question. 
·  The writing for the Statute of Frauds can be very incomplete – it doesn’t have to include all of the legs of the table.  It can be supplemented with consistent terms from parol evidence, but not contradictory.
RESTATEMENT §110: Classes of Contract Covered [within the Statute of Frauds]
(1) The following classes of contracts are subject to a statute, commonly called the Statute of Frauds, forbidding enforcement unless there is a written memorandum or an applicable exception:

a. A contract of an executor or administrator to answer for a duty of his decedent;

b. A contract to answer for the duty of another

c. A contract made upon consideration of marriage

d. A contract for the sale of an interest in land

e. A contract that is not to be performed within one year from the making thereof

(2) The following classes of contracts, which were traditionally subject to the Statute of Frauds, are now governed by Statute of Frauds provisions of the UCC:

a. A contract for the sale of goods for the price of $500 or more (UCC §2-201)

b. A contract for the sale of securities (UCC §8-319);

c. A contract for the sale of personal property not otherwise covered, to the extent of enforcement by way of action or defense beyond $5,000 in amount or value of remedy (UCC §1-206)

(3) In addition the Uniform Commercial Code requires a writing signed by the debtor for an agreement which creates or provides for a security interest in personal property or fixtures not in the possession of the secured party.

(4) Statutes in most states provide that no acknowledgment or promise is sufficient evidence of a new or continuing contract to take a case out of the operation of a statute of limitations unless made in some writing signed by the party to be charged, but that the statute does not alter the effect of any payment of principal or interest.

(5) In many states other classes of contracts are subject to a requirement of a writing.
RESTATEMENT §131: General Requisites of a Memorandum [The Writing]

Unless additional requirements are prescribed by the particular statute, a contract within the Statute of Frauds is enforceable if it is evidenced by any writing, signed by or on behalf of the party to be charged, which

(a) reasonably identifies the subject matter of the contract,

(b) is sufficient to indicate that a contract with respect thereto has been made between the parties or offered by the signer to the other party, and

(c) states with reasonable certainty the essential terms of the unperformed promises in the contract.

RESTATEMENT §139: Enforcement by Virtue of Action in Reliance – PROMISRY E FOR S.O.FRAUDS

(1) A promise which the promissory should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce the action or forbearance is enforceable notwithstanding the Statute of Frauds if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach is to be limited as justice requires.

(2) In determining whether injustice can be avoided only by enforcement of the promise, the following circumstances are significant:

a. the availability and adequacy of other remedies, particularly cancellation and restitution;

b. the definite and substantial character of the action or forbearance in relation to the remedy sought;

c. the extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence;

d. the reasonableness of the action or forbearance

e. the extent to which the action or forbearance was foreseeable by the promisor. 

· Restitution is the most favored remedy, promissory estoppel-type cases are often exceptions to the rule. 

RESTATMENT §125: Contract to Transfer, Buy, or Pay for an Interest in Land

(1)   A promise to transfer to any person any interest in land IS w/in Statute.
(2)   a promise to buy any interest in land IS w/in the Statute, irrespective of whom the transfer is to be made.

(3)   When a transfer of an interest in land has been made, a promise to pay the price, if originally in the Satute, ceases to be within it unless the promised price itself is in whole or part an interest in land.

(4)   Statutes in most states except from the land provision and the one year provision short-term leases and contracts to lease, usually for a term not longer than one year.

RESTATEMENT §129: Action in Reliance; Specific Performance  (Boone is inconsistent w/ this) (Prom. Estop)

A contract for the transfer of an interest in land may be specifically enforced notwithstanding failure to comply with the Statute if it is established that the party seeking enforcement, in reasonable reliance in the contract and on the continuing assent of the other party, has so changed his position that injustice can be avoided only by specific performance.

- Also, if party begins to build on land or makes improvements to the land, the contract for land may be removed from the statute of frauds.

RESTATEMENT §130: Contract Not to be Performed w/in A Year

(1) Where any promise in a contract cannot be fully performed within one year from the time the contract was made, all promises within the contract are w/in the Statute until one party to the contract completes his performance.

(2) When one party to a contract has completed his performance, the one-year provision of the Statute does not prevent enforcement of the promises of the other parties.

U.C.C. 2-201:  Formal Requirements; Statute of Frauds


- For goods in amount over $500, there must be writing
- EXCEPTIONS:  1) if goods are specially manufactured for the buyer, and before notice of repudiation is received, seller has made substantial beginning of manufacture; 2) if there has been partial performance under the contract, the contract will be enforced to that extent.


If both parties are merchants, Statute of Frauds may not apply.

THE STATUTE AND ITS EXCEPTIONS

BOONE V. COE, Kentucky (1913)

Facts:   D made verbal contract with P to rent the P his farm in Texas for one year, starting when Ps arrived there.  D agreed that if Ps left Kentucky and moved to the farm in Texas for twelve months, D would have a dwelling and barn built upon their arrival.  P moved to Texas; D failed to have a dwelling and barn built.  D refused to allow P to occupy the premises and Ps went back to Kentucky.  P sued for damages from breach.

Rule:     Damages cannot be recovered for violation of a contract within the Statute of Frauds. (Court technicality)
· There are two reasons why this case falls within the Statute of Frauds:

· Transaction involving real estate

· Contract is not to be executed within a year from the time contract is formed

· Court refuses to enforce contract because it wasn’t in writing as required by Statute

· Court rejects the possibility of recovering reliance damages but says that P could have recovered restitution if D had been unjustly enriched [but he wasn’t].  Restatement § 129 does not agree w/ this!

· Of course this is a dispute involving land, where a court often asserts its equitable power. Could the court have applied its power as a court of equity, and say that in this case the statute of frauds would result in inequity, so we’re going to waive the rule in this case, but we’re prepared to continue accepting the rule in all other cases?
NOT ENFORCEABLE CONTRACT BECAUSE IT NEEDED TO BE IN WRITING!!!!

Why are these things in particular need of formal writing?  Perhaps because of evidentiary problems or because the stakes are so high (especially where the remedy could be specific performance)?

SATISFYING THE REQUIREMENT OF A WRITING

SCHWEDES V. ROMAIN, Montana (1978)

Facts:   D offered to sell property to P.  P telephoned to accept.  After agreeing to a closing date, D’s attorney told P that it was unnecessary to go there to complete contract until further notification.  D Attorney also told P that it was unnecessary to send payment.  D then sold property to a third party prior to the closing.  P sued D for breach of contract.

Rule:   Absent partial performance or grounds for estoppel, the Statute of Frauds requires that a contract for the sale of real estate is invalid unless it, or some written note or memorandum, is subscribed to by the parties to be charged.

· Court found that there was no partial performance only acts undertaken in contemplation of eventual performance, there was no consideration and P never took possession, made improvements or paid taxes on land.

NO CONTRACT B/C NO WRITING AND NO GROUNDS FOR RECOVERY BASED ON PART PERFORMANCE OR ESTOPPEL.

· Was the court right?  

· There was a contract because there was an offer and acceptance.  (Revocation happened AFTER acceptance, so it would be inappropriate)
· Oral acceptance is fine.  

· The writing requirement of the Statute of Frauds doesn’t require written proof of offer and assent.  They were denying that there was mutual intent, the Romains denied their intent to sell.    The letter proves that the Romains meant to be bound, and that they wanted to sell.  

· Here we only need a signature from Romaines because they are the ones against whom the judgment would be.  Signature is proof that we aren’t overenforcing the Statute of Frauds.  

· It is fair to hold her to her offer, we have proof that she offered, the point of Statute of Frauds is proof that we are not overenforcing, and we have that here.  
· Restatement § 131 goes against this holding??

VII. Consideration

THE DOCTRINE OF CONSIDERATION

· The doctrine of consideration is known as the traditional approach to identifying an enforceable commitment
· In basic terms, the offeree must give something back to the offeror in return for his promise
THE BARGAIN THEORY OF CONSIDERATION
“The formation of a K requires a bargain in which there is a manifestation of mutual assent to the exchange and a consideration.”

Bargain Theory of Enforceability under the Restatement

1) A contract is an enforceable promise (§§1 and 2)

2) With some exceptions (§17(2)), to be enforceable a promise must be supported by consideration (§17(1))

3) A promise is supported by a consideration if it is bargained for (§71(1))

4) A promise is bargained for “if is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.” (§71(2))

RULE:  To find that a commitment is legally enforceable on the ground that is supported by consideration, one must determine that it has been bargained for.

Adam Smith’s view:  “Give me that which I want, and you shall have this which you want.”  People enter into bargains from their regard to their own interests and advantages.  That is the essence of consideration.
Consideration is the price one pays for another's promise. It can take a number of forms: money, property, a promise, the doing of an act, or even refraining from doing an act (Hamer).  In broad terms, if one agrees to do something he was not otherwise legally obligated to do, it may be said that he has given consideration

A.  Distinguishing Bargains from Promises
RESTATEMENT §24: Offer Defined (COMMENT)

b.  Proposal of Contingent Gift.  
A proposal of a gift is not an offer within the present definition; there must be an element of exchange.  Whether or not a proposal is a promise, it is not an offer unless it specifies a promise or performance by the offeree as the price or consideration to be given by him.  It is not enough that there is a promise performable on a certain contingency.  

Illustration – A promises B $100 if B goes to college.  If the circumstances give B reason to know that A is not undertaking to pay B to go to college but is promising a gratuity, there is no offer.

*RESTATEMENT §71: Requirement of Exchange; Types of Exchange

(1) To constitute consideration, a performance or a return promise must be bargained for.

(2) A performance or return promise is bargained for if it is sought by the promissory in exchange for his promise and is given by the promisee in exchange for that promise.

(3) The performance may consist of

a. An act other than a promise, or

b. A forbearance, or

c. The creation, modification, or destruction of a legal relation.

(4) The performance or return promise may be given to the promissory or to some other person.  It may be given by the promisee or by some other person.

Comment b:

"In the typical bargain, the consideration and the promise bear a reciprocal relation of motive or inducement: the consideration induces the making of the promise and the promise induces the furnishing of the consideration."

Example 1:

A lawyer takes on a representation of a famous mobster b/c she hopes it will bring her great publicity.  That is her motive for taking the case.

· Is the publicity her consideration for taking the case?

· It can't be… b/c it's not something the mobster has to "give" the lawyer

· What is the consideration for representation? (The fee the client pays, not the notoriety of the legal proceedings.  Does this falsify comment b?
A. Bargain v. Gifts (gratuitous promises)

The most significant class of promises unenforceable for lack of consideration is made up of purely gratuitous 

(or gift) promises—promises for which there has been exchange at all.

Cases where bargain is absent and no consideration:

A. The promisor did not seek to induce the action taken by the promisee because

1. the promisee had already taken the action at the time the promise was made (past consideration) or

2. the promisee took action at the same time as or after the promise was made, but the promisor had not sought to induce that action when making the promise (unsolicited action).

B. The promisor did seek to induce the action taken by the promisee, but the action that the promisee took was not take in response to the promise

RESTATEMENT §81: Consideration as Motive or Inducing Cause

(1) The fact that what is bargained for does not of itself induce the making of a promise does not prevent it from being consideration for the promise.

(2) The fact that a promise does not of itself induce a performance or return promise does not prevent the performance or return promise from being consideration to the promise. 

JOHNSON [D] V. OTTERBEIN UNIVERSITY [P], Ohio (1885)

Facts:   D signed and delivered a statement in which he promised to make a $100 gift donation to P University at a future time.  When the time arrived, D failed to make the donation. P brought suit for nonpayment.  D argued that there was no consideration so there was no enforceable promise.

Rule:    A promise to make a payment as a gift may be revoked at any time before payment because it does not provide consideration for a contract.
· P claimed that there is a binding contract because there was consideration in the form of a return promise by the university that they will use the money for a specific purpose and P incurred liabilities in reliance on D’s promise

· P is arguing that there was a bilateral contract in which D’s promised to donate $$ in exchange for a promise to use it to pay off debt. (P argued that paying the debt was consideration)
· Court held that this was a “conditional gift” rather than a “bargained for” exchange.  The liabilities that P incurred resulted after the suit was initiated so they cannot serve as consideration.

· In this case, D’s gratuitous promise was not given to induce any promise or action by P.
· Although there is an argument that there is consideration in gift giving because D receives pleasure and satisfaction from giving a gift, this cannot constitute consideration because then there would be no difference between a contract and a gratuitous promise.

NO CONTRACT – NO CONSIDERATION IN THIS CASE BECAUSE THERE WAS NO BARGAINED FOR EXCHANGE

Ask yourself, was the thing that the promisor is receiving the motive for making promise.

If so, there is consideration
HAMER V. SIDWAY, NY (1891)

Facts:   Uncle promised his nephew that if he refrained from drinking alcohol, using tobacco, swearing, and gambling, he would give him $5,000.  Nephew consented and fully performed the conditions requested.  Uncle promised to give him money, but told him that he would keep it until nephew could take care of it.  Uncle died and his estate refuses to pay nephew.  P sued to enforce the agreement.

Rule:   A waiver of a legal right at the request of another party may serve as sufficient consideration for a promise.

· Court held that the promise was supported by consideration because P’s waiver of a legal right is consideration, even if it ultimately benefits him.

· This is a classic unilateral contract because uncle was seeking performance from nephew.  

· Unlike Otterbein, uncle (promissory) is seeking to induce performance by giving promise.  If, for example, Johnson’s letter had said that if the University used the money to pay down its debt, then he would give $100, there would have been a contract since Johnson would then be seeking performance rather than making a conditional gift.

· Courts will generally not examine whether performance or compliance with a legal detriment actually benefited the promissory.  The promisee merely needs to establish that the promissory bargained for the promisee to perform an action he was not otherwise required to perform or refrained from performing an act the promise reasonably and in good faith had a right to perform.  

· Courts allow placing conditions on gifts without these conditions making the gift a bargained for exchange.  A promise is a conditional gift when the conditions placed on the gift are not the promisor’s reason for entering into the agreement in the first place.

YES, THERE IS A CONTRACT B/C UNCLE SOUGHT NEPHEW’S PERFORMANCE IN EXCHANGE FOR PROMISE AND NEPHEW’S SURRENDER OF A LEGAL RIGHT SUFFICES AS CONSIDERATION

2 Different Views of Considerations:
1. Benefit-Detriment Theory-  What is essential to consideration is that each side receive a benefit, and that furnishing that benefit is a cost or detriment to the other party

a. Johnson v. Otterbein view

2. Bargain/Exchange Theory-  What is essential to consideration is that the performance or promise is sought by the other party in exchange for the other party’s performance or promise

a. Restatement § 71 view: Requirement of Exchange

On either view, it is difficult to distinguish gifts from contracts with consideration.

· On the Benefit/Detriment views, the difficulty comes from the fact that any human action can be understood as providing a benefit to the person who performs it.

· On the Exchange view, any gift with conditions can be understood as an exchange, in which one party must comply with the condition in exchange with the gift.

KIRKSEY V. KIRKSEY, AL (1845)

Facts:   D, P’s brother-in-law, promised P a place to live.  P abandoned her current home and moved in to a “comfortable home” provided by D.  After two years, the defendant booted her out.  The trial court awarded the plaintiff $200.
Issue:   Whether the promise that the D made was a gratuitous promise, or a promise with adequate consideration and thus an enforceable contract?
Rule:  A purely gratuitous promise shall not be enforced.
· The majority finds that this promise was just a gift promise.  The opinion itself disagrees, however, and presages a change in the law that would develop fully in the twentieth century: reliance on a promise could constitute either consideration or an independent ground for enforcement.
DAHL V. HEM PHARMACEUTICALS, (1993)     “Mutual Inducement”
Facts:  P’s submit themselves to an experimental drug program.  After, P’s were supposed to get drugs for free but D drug company refused to give it to them.
· D argued that Dahl and others were free to withdraw at any time so there was no consideration.

· Fact that this is a unilateral contract is why participants can stop at any time.  (like Brooklyn Bridge case)… have an option to cross bridge so you're not bound to cross it… but once you do, the other party cannot withdraw their offer.  Same as this case.  Drug company has bound itself to supply the drug if the participants finish the study.

PAST CONSIDERATION

Only if that action has not yet been taken when the promise is made can the promisor be bargaining for it when making the promise.  If the action has already been taken, the promisor cannot be seeking to induce it.

· Past consideration is not valid. Something that is already done is done, and it does not change the legal position of the promisor. Any goods or services to be exchanged must be exchanged at or after the time of contract formation. 

MOORE V. ELMER, MA (1901)

Facts:   P clairvoyant performed business and test sittings for D.  Afterwards, D sent P a letter promising to pay P the remainder of her mortgage if D should die before 1900 as P had predicted.  P sued to recover the promised money.

Rule:   Services rendered upon request support a later promise to pay for such services only in cases where the original request implies an agreement to make payment for such services.

· Court held that since D’s promise to pay was not made before services were rendered, it does not constitute consideration.  
· Nothing left for P to do and thus not a K
· For consideration to exist, the promise or return promise must be bargained for.  In other words, the promise or performance of each party must be sought in exchange for the other party’s promise or performance. 
·  Hence, past performance does not satisfy the requirement for consideration unless the parties had previously agreed that the performance was rendered with the understanding that compensation would be made
· Past consideration only supports a later promise to pay if the original request for services implies an agreement to make a payment for the services.  There is no evidence here that this was the case here.

NO CONTRACT B/C PAST CONSIDERATION IS INADEQUATE
Two theories under which we might find consideration in Moore
1. The consideration for Elmer’s promise is the services Moore rendered.
· No, b/c the services are in the past. They were already complete, no future services are left.
2. The consideration for Elmer’s promise is the correctness of Moore’s prediction

· No, b/c wagers cannot constitute a binding contract.
B.  Moral Consideration
MORAL CONSIDERATION

RESTATEMENT §86: Promise for Benefit Received

(1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.

(2) A promise is not binding under Subsection (1)

a. If the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or

b. To the extent that its value is disproportionate to the benefit

Theory behind the “moral obligation” idea:

· Part of reason for consideration is to make sure people really want to enter into the contract… moral obligation may be a reason..?  Fink says so what.

· Theory seems to be that if you have a moral obligation to do something, and you subsequently promise to do it, that promise becomes legally binding.  Very old fashioned notice of consideration.  Not the section 71- bargain for exchange notion-.  

· Reason we care about consideration is that we don't want to unilaterally impose obligations on others and that in this case, the party supplemented the existing moral obligation by a promise. 

· Source of obligation is has a deeper root…

· View of law that sees law and legal obligations are more tightly connected w/ our moral obligations.

· Simpson example of the father who needs a cloak to keep warm- page 603

· Have a duty to give father a gown, if promise to do so, promise is binding.

· Idea that legal duties are an echo of our moral duties.

· Theories of moral consideration totally supplanted or replaced by the bargain for theory of consideration as lying at the further extreme of a process that moved from moral consideration through the notion of the will theory of consideration

1. Moral( 2.  Will theory ( 3.  Bargained for

MILLS V. WYMAN, MA (1825)

Facts:   D’s 25 year old son fell ill and P, acting as a good Samaritan, gave him shelter in his hotel and took care of him until he died.  After D’s son’s death, D wrote P a letter promising to pay P the expenses of care.  However, D later refused to make the payment.  P brought suit to recover the promised payment.

Rule:   The general position that moral obligation is sufficient consideration for an express promise is limited to cases where good or valuable consideration previously existed.
· The court held that there was no bargained for consideration here.  There is no past consideration because P took care of D’s son upon himself, with no implied agreement for payment.  D’s moral obligation does not provide adequate consideration for his later promise to pay.  

· The argument for moral obligation is that D had a moral duty to take care of his son’s expenses, even though he had no legal duty to take care of them.  This is a deontological approach

· The suggestion here is that when you make a promise to do something that you already have a moral obligation to do, it is legally binding.  The moral duty alone does not make a contractual obligation and the promise to pay does not make a contract by itself either.  The question was whether these two together does and the court holds that it doesn’t.

· There is also no claim here for a quasi-contract because D received no real benefit and was not aware of any benefit, so there is no unjust enrichment of D by P’s actions.

NO CONTRACT BECAUSE MORAL CONSIDERATION IS NOT SUFFICIENT.

In general, Prior Obligation rule is the majority rule and Material Benefit is the minority. 

Prior Legal Obligation Rule-  Mills v. Wyman 

Examples of what the court has in mind as acceptable consideration in a moral obligation:
· Statute of Limitations

· A person owes a legal debt, which is then barred by the statute of limitations.  If he subsequently promises to pay the debt, he is legally bound to it. 

· Bankruptcy Debts

· A person who owes money but is absolved from paying by a declaration of bankruptcy becomes once again obligated to pay if he promises to pay for it
Material Benefit Rule-  Webb v. McGowin 
A moral obligation is a sufficient consideration to support a subsequent promise to pay where the promisor has received a material benefit, although there was no original duty or liability resting on the promisor
WEBB V. MCGOWIN, Alabama (1935)

Facts:   P Webb saved D’s life in an accident that left P crippled.  D, in consideration of P having prevented him from sustaining death or serious injury, agreed to sustain P for the rest of P’s life.  When D died, his estate refused to make payments to P.  P sued D for recovery of payments.

Rule:   A moral obligation is a sufficient consideration to support a subsequent promise to pay where the promissor has received a material benefit for which he subsequently and expressly promised to pay.

· The saving of D’s life is a material benefit because the services rendered in saving a life are quantifiable and this is valid consideration.

· This is similar to Cotnam v. Wisdom in that there was an implied contract.  Distinct here is that there was an express promise to pay, P was substantially injured, and D was significantly benefited.  

· According to Restatement §86, it is arguable whether McGowin had a legal obligation.  According to Section 1 he does, but it could be argued that his situation falls into Section 2.

MORAL CONSIDERATION IS SUFFICIENT TO ENFORCE PROMISE B/C D RECEIVED A MATERIAL BENEFIT FOR WHICH HE PROMISED TO PAY
Here there are a couple of issues.:
· First of all, he didn’t have time before to make the deal, but it is kind of an implied/quasi contract like in Cotnam.  

· They made a deal, it was expressly laid out and quantified and performed on for a long time.  That it was quantifiable is huge.  Then you can make comparison to the doctor stuff really easily.  The law has to be able to presume that he would have wanted to bargain to save his life if he had had the opportunity.  

· Cole says that here we set aside the normal doctrine of consideration and create a legal fiction.  There is an obligation because there was not time to make a bargain, self-preservation of life and limb yada yada.

Compared with Cotnam v. Wisdom

Better:

There is no ex ante bargain (none before), but McGowan did agree later, in Cotnam the guy never agreed.


Extended period proves value over time that he continued to pay


That guy died in Cotnam, harder to see that there was a benefit.  

Worse:

Doctors have a duty that is legally spelled out, here there was no real duty, kind of weird to compensate him even though there was no real duty.  Doctor duty socially understood, clearly compensatable, hard to tell what the value of the benefit is here.  

Webb created the dangerous circumstance.  


Potential for abuse – if someone gives you a benefit, you can use that to show there was a contract.  Also, if you imply a duty that wasn’t there that could be abused.  I think this is what we have.
C.  Preexisting Duty Rule
CONTRACT MODIFICATION AND THE PREEXISTING DUTY RULE

· The question here is whether a promise to modify a preexisting contractual relationship is enforceable or whether such promises require additional bargained-for consideration
Once you have a contract, is it possible for parties to modify that contract and still come out with a binding obligation?
· Seems clear at first glance that you can modify a contract, however there are many limitations to this.

· If you have a contract and suddenly you put a lot of pressure on me to modify the terms of the contract in your favor it looks like you're going to have a stronger contract then you would have had in first place.
· Fear of coercion leads to the 
· PRE-EXISTING DUTY RULE: cannot demand a modification out of a party to require them to do something and would require you to give up a duty/right you already had an obligation to give them.
· If borrowed $10, had duty to pay them back.  Now say will only pay back if give class notes--- won't work.  Already had duty to pay back $10; can't offer it up for consideration for the new party.

RESTATEMENT §89: Modification of Executory Contract   (Caveat:  what is “fair and equitable”?)
A promise modifying a duty under a contract not fully performed on either side is binding

(a) if the modification is fair and equitable in view of circumstances not anticipated [Unforeseen Circumstances Exception]by the parties when the contract was made; or

(b) to the extent provided by statute; or

(c) to the extent that justice requires enforcement in view of material change of position in reliance on the promise.

UCC §2-209: Modification, Rescission, and Waiver      (ABOLOSHING the Preexisting Duty Rule)

(1) An agreement modifying a contract within this Article needs no consideration to be binding….

THERE IS A GOOD FAITH REQUIREMENT!

STILK V. MYRICK, England (1809)

Facts:   Two crew members deserted a ship.  D captain couldn’t hire any replacements and promised to divide the pay of the two deserters if P and rest of crew finished the trip shorthanded.  D later refused to pay additional damages and P sued.

Rule:   Modifications of employment contracts which are occasioned by emergency or duress are unenforceable.

· Court held that there was no consideration for modification of pay.

· P was bound by the original terms of the contract, which included emergency situations and had a pre-existing legal duty to perform under the original contract.

· P is not entitled to extra compensation for duties already owed to P

PROMISE TO PAY MORE NOT ENFORCEABLE BECAUSE CREW ALREADY HAD DUTIES TO PERFORM UNDER CONTRACT SO NO NEW CONSIDERATION WAS GIVEN TO D.

ALASKA PACKERS’ ASSN. V. DOMENICO, US Ct. App. (1902)   Fisherman's demand for higher wages is barred by the pre-existing duty rule.  Their obligation was fixed at the previous level of pay
Facts:   D hired P seaman under a contract for the fishing season in Alaska.  P stopped work as a group and demanded higher wages when they got to Alaska.  Since it was impossible to find seamen to replace them, D agreed to a new contract with new terms for higher wages for P.  When they returned from fishing, P sued for payment under new contract, claiming that they demanded higher wages because of defective fishing nets.  D claimed there was no consideration because P agreed to render the same services they were already under contract to render.

Rule:   When a party refuses to perform and thereby coerces a promise from the other party to the contract to pay him an increased compensation for doing that which he is already legally bound to do, there is no consideration for the promise of extra pay.

· In this case, no circumstances changed.  Fishermen were actually in breach of contract for refusing to perform

· Fishermen argue that D waived their claim to breach by agreeing to new contract.

· Court finds that there is nothing to infer that modification was given voluntarily.

· Since seamen’s promise to work is repetitive of their original contract, there is no adequate consideration for a new contract.

· D company didn’t even know of any breach or subsequent agreement, so there was no waiver of their rights and D is not bound by modification.

NEW CONTRACT FOR HIGHER WAGES NOT ENFORCEABLE BECAUSE SERVICES WERE THE SAME SO NO ADEQUATE CONSIDERATION FOR NEW CONTRACT.

Fink says that even though the nets may have been “defective,” P’s would have to prove that is was SO substantial, that P’s were justified in demanding higher wages; after all, their pay depended on this nets. 

UNFORESEEN CIRCUMSTANCES give you an exception to the general rule.  
· When unforeseen circumstances make performance of a contract unduly burdensome, the parties may agree in view of the new conditions to adjust the price.  This new agreement constitutes a valid binding contract.
· EX: in this case it was the existence of the other building
BRIAN CONSTRUCTION AND DEVELOPMENT CO. V. BRIGHENTI, Connecticut (1978)

Facts:   P subcontracted with D, who agreed to provide foundation work of a post office.  Included in subcontract was the statement that D would do everything necessary to finish the entire work properly.  D then discovered building remains which were unanticipated and which would require more excavation work than originally thought.  After D refused to work without additional compensation, P agreed to pay his extra cost plus 10%.  D returned to work and then quit.  P completed the job himself with large expense.  P brought suit for breach of contract.
Rule:   Where unforeseen circumstances make the performance of a contract unduly burdensome, and the parties agree in view of the changed conditions to an adjustment in price, a new contract supported by consideration is formed.

· Pre-existing duty rule says that where there is a promise that otherwise would constitute a binding agreement and you combine it with a prior duty, there is no contract because you were already bound to do what you constituted to do in the second promise.

· Court holds that the higher compensation suffices as consideration for the agreement to perform the work that was not foreseen.

MODIFICATION TO CONTRACT IS ENFORCEABLE BECAUSE HIGHER WAGES ARE SUFFICIENT CONSIDERATION TO PERFORM BURDENSOME WORK

United States v. Stump Home Specialties Manufacturing

Posner's remarks:

· The point of requiring consideration for modifications of a contract is to "avoid coercive modifications"

· Since consideration can be as small as you like (one penny for work) the better rule is to accept contracts w/o consideration.  
· Consideration is an inadequate safeguard against duress.

· Believes we should enforce contract modification (at least if written) regardless of consideration and rely on defense of duress to prevent abuse.
Why need consideration in first place?

· Consideration for modifications of contract based on new circumstances…if DON"T require consideration for  modifications… why not get rid of consideration at beginning… as long as valid offer and acceptance… why need consideration?

· Can't be that any additional amount of work, no matter how small, requires additional consideration.  Need some flexibility in an employment contract.  But do we need consideration in the first place? (Should we get rid of the doctrine?

D.  Adequacy of Consideration
ADEQUACY OF CONSIDERATION
· Whether a court should be looking in to the value of what is exchanged to determine whether there should be consideration or not? 

· Must look at how parties valued their contracts at the time of formation, not later.  The values can change and parties can decide that a contract isn’t a good deal anymore, but we can’t enforce contracts based on fluctuating sense of value.  We don’t guarantee against losing contracts ( it would be a public policy nightmare.

RESTATEMENT §79: Adequacy of Consideration; Mutuality of Obligation

If the requirement of consideration is met, there is no additional requirement of

(a) a gain, advantage, or benefit to the promissory or a loss, disadvantage, or detriment to the promisee; or

(b) equivalence in the values exchanged; or

(c) “mutuality of obligation”

COMMENT: Pretended Exchange

Disparity in value, with our without other circumstances, sometimes indicates that the purported consideration was not in fact bargained for but was a mere formality or pretense.  Such a sham or “nominal” consideration does not satisfy the requirement of §71.  Promises are enforced in such cases, if at all, either as promises binding by virtue of their formal characteristics under §6.

RESTATEMENT §364: EFFECT OF UNFAIRNESS

(1) Specific performance or an injunction will be refused if such relief would be unfair because…

c. the exchange is grossly inadequate or the terms of the contract are otherwise unfair.

Von Mises:  “Subjectivity and the Inequality of Exchange.”   Notion that Consideration should be a FORMAL
· Generic, subjective valuation.  It is the disparity in valuation that leads to commerce and contracts, people contract because they think something is worth more than what they are giving up and the same is true for whoever they are contracting with.  
· So to try to figure out what would be adequate consideration is dangerous, because it has to do with what the parties are willing to pay/receive.  

NEWMAN & SNELL’S STATE BANK V. HUNTER, Michigan (1928)

Facts:   D widow gave P bank a note in exchange for her deceased husband’s note to P and his stock in his company, which P held.  D also paid P the earned interest on her husband’s note.  When D’s husband died, he was insolvent and couldn’t pay his debts and the company was insolvent so stock was worthless. D sought to invalidate the note for lack of consideration and P brought suit.  

Rule:      In order for a contract to be valid, valuable consideration must be exchanged between parties.

· Court found that the IOU was a sham or empty consideration because it was worthless as were the valueless share of stock

· There was no contract between P and D because the consideration was a sham.

· Option contracts can be supported by nominal consideration are 

NO CONTRACT BECAUSE CONSIDERATION WAS WORTHLESS

- Should we treat this widow as having exchanged something of value, despite that there was no economic value? Or should we look at her as being shammed by the company?
This case seems to be going against the Formal theory of consideration.  After all, the P, ex ante, gave what she thought was meaningful consideration.  The bank, by stating that the stock is worthless, ex post stated that P’s consideration was worthless.
Once again, the court is looking at the subjectivity of consideration, not its formality.

DYER V. NATIONAL BY-PRODUCTS, INC., Iowa (1986)

Facts:    P was injured on the job and D offered P his job back if he agreed not to litigate a personal injury claim against D.  P orally agreed to the settlement, but when he was later fired by D, he sued for breach of oral contract.  D argued P had not action because his only original remedy was worker’s compensation so P’s agreement not to litigate was not valid consideration.

Rule:    If a person who in good faith believes he has a legal claim and promises to forbear or in fact forbears from pursuing the claim, he has provided sufficient consideration for a return promise even if the claim turns out to be wholly ill-founded.
· Court found there was real consideration for a workman’s promise to forego bringing suit against his employer because he had a good faith belief that his claim was worth something.

· Workman waived his legal right and forbore from doing something; RESTATEMENT §71 recognizes forbearance.

· Unlike Newman v. Hunter, workman believed he was giving up something valuable while the bank was aware that the IOU and stock were worthless.

· There is real consideration if the party that is tendering it actually believes they’re giving up something of value.

CONSIDERATION WAS ADEQUATE:  PLAINTIFF BELIEVED HE WAS GIVING UP SOMETHING VALUABLE.
VIII. Intention to be Legally Bound
THE INTENTION TO BE LEGALLY BOUND
When we were missing terms we considered whether the parties intended to be bound and if so, considered the possibility that the court could fill in missing terms.  Now, we are asking the question—if all the terms of a contract are present—can the contract by unenforceable if the parties did not intend to be bound?
· One reason that some contracts have thought to be enforceable is that parties have manifested their intention to be legally bound.

· This doctrine is manifested in UCC §2-204(3)
· The First Restatement §20 took the position that, if the parties, when they entered into an agreement, did not intend to be legally bound, but everything else was there to support a binding contract, the agreement was still enforceable.

· Restatement (Second) §21 says that a contract is not legally binding if there is a manifestation that a promise will not be legally binding.  One way to interpret this provision is that a contract will be assumed to be intended as legally enforceable as long as there is consideration.  Consideration provides prima facie evidence that the parties intended to be bound and we conclude from that, prima facie, that there should be a binding contract UNLESS there is specific evidence that the parties did not intend to be bound.


FORMALITIES to Manifest an Intention to be Legally Bound
· Generally, consideration is thought to be a general requirement of all contracts

· A few commitments are enforceable today entirely on the basis of formalities; such promises need not be bargained-for; nor is there any required showing of detrimental reliance.

· UCC §2-205: Firm Offers
· RESTATEMENT §87:
· Formalities (as opposed to consideration as a basis of enforcement) serve three main functions in demonstrating an intent to be legally bound:

1.  Evidentiary function– evidence that a transaction took place
2.  Cautionary function – parties will be more cautious in entering agreements because the weird ritual of using a seal ensured that parties contemplated and considered the agreement and really intended to enter into a binding agreement

3.  Channeling function – parties were aware that the use of a given device would produce a desired result

B.  Nominal Consideration and Recitals
NOMINAL CONSIDERATION

SCHNELL (D) V. NELL, Indiana (1861)

Facts:   D’s wife’s will left $200 to each P.  The will was null because D’s wife held no property at the time of her death.  Nonetheless her husband, D, promised to give each P his or her money out of the love and respect he had for his wife.  In return, P’s agreed to pay one cent and also agreed to forbear any claim he had against Schnell’s estate.  When D failed to pay, P sued for breach of contract.

Rule:     A contract will be invalidated for lack of consideration where the consideration given by one party is only nominal and intended to be so.
· Court holds that the contract is not legally enforceable:

· The consideration of one cent is nominal consideration, unconscionable on its face (RESTATEMENT §71 – COMMENT B)

· P’s love and respect for his wife is inadequate moral consideration on its own

· P owned wife’s property so there is no valid claim against the estate and therefore, no valid forbearance to constitute consideration

· This argument might have worked if the court had found that the promise not to sue was a valid forbearance (under § 71)
NO CONTRACT BECAUSE NOMINAL CONSIDERATION IS NOT ADEQUATE TO ENFORCE CONTRACT – RESTATEMENT §71

RESTATEMENT §71:   COMMENT b

"A mere pretense of bargain does not suffice, as where there is a false recital of consideration or where the purported consideration is merely nominal.  In such cases there is no consideration and the promise is enforceable, if at all, as a promise biding without consideration.”

Illustration:  A desires to make a binding promise to give $1000 to his son B.  Being advised that a gratuitous promise is not binding, A offers to buy from B for $1000 a book worth less than $1.  B accepts the offer knowing that the purchase of the book is a mere pretense.  There is no consideration for A’s promise to pay B $1000.
In line with the modern view of consideration with is a substantive notion, not mere formalistic.

OPTION CONTRACTS:  ARE THE ONLY CONTRACTS THAT ALLOW NOMINAL CONSIDERATIONS 
RESTATEMENT §87: Option Contract

(1) An offer is binding as an option contract if it

a. Is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time…
“Purported consideration” refers to nominal consideration, which is adequate for only option contracts.

RECITALS OF GOOD CONSIDERATION

SMITH v. WHEELER, Georgia (1974)

Facts:   Smith and Wheeler entered into a one-year option contract for Smith to buy some of Wheeler’s property.  Smith recited to pay $1 consideration for the option K.  That amount was never paid however, and Wheeler sold the land to somebody else.  Smith attempted to buy Wheeler’s land and Wheeler filed suit to clear the cloud upon his property’s title.

Rule:    Recital of the one dollar consideration gives rise to an implied promise to pay which can be enforced by the other party.

· Court adopts this minority rule; most jurisdictions would not allow this K since consideration had not been paid

· P’s argument— the option K was unilateral, and that since he withdrew his offer PRIOR to the consideration, there was no K. The court didn’t buy it! 

CONTRACT ENFORCABLE BECAUSE MERE RECITAL OF NOMINAL CONSIDERATION IS OK FOR OPTION CONTRACTS
IX. Promissory Estoppel
THE DOCTRINE OF PROMISSORY ESTOPPEL— An exception, or “substitute” to consideration
· Some courts have interpreted the doctrine of promissory estoppel as a way of supplementing the doctrine of consideration and that the act of inducing reliance is a form of consideration
· RULE:  PE Permits enforcement even if no consideration if foreseeable Detrimental Reliance.
· Consideration is a formality – it represents the hoops that parties jump through to make a deal.  When PE is used to fulfill consideration, we look to see if parties have gone through the same hoops as if they did have consideration.
Doctrine of PE distorts contract law by:

· finding consideration where none exists

· stick results of PE and force them into doctrine of bargained for consideration

· suggesting you can only revoke before reliance begins

RESTATEMENT §90: Promise Reasonably Inducing Action or Forbearance   [PROMISSORY ESTOPPEL]

Fink says this section “ATE” §71

(1) A promise which the promissory should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach may be limited as justice requires.

(2) A charitable subscription or a marriage settlement is binding under Subsection (1) without proof that the promise induced action or forbearance.
Promissory Estoppel:   FAMILY PROMISES
RICKETTS V. SCOTHORN, Nebraska (1898)

Facts:   P worked as bookkeeper when her grandfather promised to pay her $2000 per year at 6% interest to quit her job.  Grandfather didn’t want his grandchildren to work, but her right to the money promised was not conditioned on any promise not to work or anything else (So no consideration).  P left her job.  Grandfather died and the executor of his will refused to make payments stating that there was no binding agreement since there was no consideration.  P sued to recover the money.

Rule:   When a person to be paid changes her position to her disadvantage on a promise, a right of action on the promise arises.   (Detrimental reliance on the promise)
· The court cannot find a breach of contract in traditional sense because there was no consideration for grandfather’s promise to pay (granddaughter didn’t give up anything for money)

· Court holds that in the cases of gratuitous promises, a party that tries to take back the gift is estopped from doing so because of another party’s reliance on the promise.

· The court isn’t saying that there is consideration; they are saying that the promissory cannot claim lack of consideration for retracting their promise because they are estopped from doing so.

· The doctrine of equitable estoppel allows for enforcement of the promise because D justifiably relied on the promise when she quit her job, this reliance was induced by the promise, and P could have foreseen that reliance.

· From the point of view of reliance, you can say that promises will be enforced when a promisee has relied to her detriment or that the promisor is estopped from claiming lack of consideration due to reliance on the promise.

· This is a reliance theory of enforcement that generates an expectation measure of damages.

· If there is a contract, it is not necessary for a party to suffer some kind of loss, so you don’t necessarily need detrimental reliance.

· It is not clear that P would have recovered under RESTATEMENT §90.

COURT ENFORCES PROMISE ON BASIS OF PROMISSORY ESTOPPEL BECAUSE P RELIED ON PROMISE

Suppose P only out of work for a brief period then landed such a high paying job that she is actually better off?

· Probably would not enforce… when reliance has not been detrimental… no equity to make up for here.

Promissory Estoppel:   CHARITABLE SUBSCRIPTIONS

ALLEGHENY COLLEGE V. NATIONAL CHAUTAUQUA COUNTY BANK OF JAMESTOWN, NY (1927)

Facts:  A donor agreed to pay P college $5,000 thirty days after her death on the condition that it be used to start a fund in her name.  Donor then paid $1,000 during her lifetime and then repudiated her promise.  After her death, P sued D to recover the unpaid balance but D argued that it was a gift and there was no consideration.

Rule:   A bilateral agreement may exist even though one of the mutual promises is a promise “implied in fact.”

· Cardozo holds that the promise is enforceable because there is consideration.  He found that Johnson’s promise to pay the university was a bilateral contract, whose acceptance was made when the college promised to create a fund and set aside the money donated.

· The traditional contract doctrine is reflected in the holding in Otterbein; here, Cardozo is stretching the doctrine because he wants to stop the spread of the doctrine of promissory estoppel and wants to show that you can get to same result (enforcement of contract) by applying the doctrine of consideration.

· This case is surprising because it seems like a conditional gift and the normal logic of charitable subscriptions is that putting a condition on a gift does not make it enforceable (see Otterbein).

· Court held that this was a bilateral agreement; that P made an “implied in fact promise” by assuming a duty upon receipt of $1,000 to do whatever was necessary to maintain the memorial D had sought to establish through her gift.  This was sufficient to give validity to the subscription within the def’n of consideration for this type of promise.

· Dissent: doesn’t reject contract in terms of consideration, but says that there was no offer and acceptance.  The offer was for a unilateral contract and acceptance would have been performance by the college of creating a fund, but since the college never received the full amount of money, it couldn’t have performed.  The $1,000 given was only part performance and partial performance does not complete the acceptance of the offer or make it binding.

· There are 4 ways to look at this case: 

· 1) Cardozo’s view (enforceable because there is consideration)

· 2) Promissory estoppel (enforceable because of reliance)

· 3) Dissent’s view (there was a unilateral contract)

· 4) NO CONTRACT; this was a gratuitous promise with a condition attached (just like Otterbein)

· To distinguish this from Otterbein, you could say that in Otterbein, there was no implied promise by the university to perform to the benefit of the promise; this is what distinguishes a bargained-for promise and conditional gift

CASE DECIDED BY CONSIDERATION, BUT CAN BE SEEN AS PROMISSORY ESTOPPEL

Current Rule for Charities:   RESTATEMENT §90(2)
Promissory Estoppel:   PROMISES OF A PENSION
FEINBERG V. PFEIFFER CO., Missouri (1959)

Facts:   D promised P, a long-time employee, to pay her an annuity when and if she retired for the rest of her life ($200/month).  After working for another year and a half, P retired, and began receiving the annual payments.  D later stopped making the payments and P, who could no longer find employment, sued D.

Rule:   A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance is binding if injustice can be avoided ONLY by enforcement of the promise.
· Court held that promise of pension induced P’s reliance, which consisted of giving up her lucrative job in reliance of receiving the pension.  D argues that P did not rely on the promise to her detriment because if she could find another job, she was not worse off for having relied on the promise.

· This is such a good case for §90 because P couldn’t get another job easily (her age).  If it were the case that she was still employable, the company has the right to withdraw the donative promise up until the point that she relied to her detriment.  P’s disability matters because it goes to evidence of the injustice that could only be prevented by enforcement.

· No consideration in this case b/c consideration can’t be based on past performance, there is no condition that she continues working to get the pension, her “excellent performance” was moral consideration.  One argument is that company wanted to get rid of her & promised a pension in exchange for her promise to quit soon after.

· The court here is using promissory estoppel as a SUBSTITUTE for consideration.

PROMISSORY ESTOPPEL IS SUBSTITUTE FOR CONSIDERATION AND MAKES PROMISE ENFORCEABLE
Promissory Estoppel:   CONSTRUCTION BIDS      

Reasonable and Foreseeable reliance upon a promise not to revoke an offer is sufficient to create an option contract 

OLD VIEW  (  Hand’s Theory of PE
BAIRD CO. V. GIMBEL BROS., 2ND Circuit, (1933) – Judge Hand

Facts:   D merchant sent offers to many contractors he believed were likely to bid on construction of a building.  D’s employee miscalculated yardage by 50% and based on that wrong estimate, D’s offer reached P, stating that if P was awarded the contract, D would absolutely  guarantee the prices that were offered for reasonable and prompt acceptance after contract was awarded.  P received the letter, and that day D realized its mistake and telegraphed all contractors it had made offers to and withdrew its offer.  Withdrawal reached P after he had entered his bid based on D’s estimate.  P was awarded contract and when D refused to honor his offered price, P sued for breach.

Rule:   The doctrine of promissory estoppel shall not be applied in cases where there is an offer for exchange as the offer is not intended to become a promise until a consideration is received.
· Court holds that the offer is not enforceable because acceptance came after the offer was revoked; P making the bid using the offer was not an acceptance

· P argued that there was an option contract (but no consideration) and that there was a conditional offer (sub made offer on condition that it would be bound when contract was awarded to contractor)

· Another argument is that there was a unilateral contract that was accepted by P submitting the bid with sub’s price

· Court refuses to apply promissory estoppel to cases of commercial transactions; it says that this is not what the doctrine is meant to be used for and these promises are not donative that a person relies on

· Hand says that promissory estoppel is not appropriate because D expected consideration and that D’s promise was only binding upon P’s acceptance by a promise to pay.  Because consideration was expected by D, P.E. cannot be used as a substitute.

· Hand believes that an offer is revocable for construction bid cases until post-contract award acceptance.

NO CONTRACT BECAUSE D EXPECTED CONSIDRATION AND P.E. DOESN’T APPLY IN THAT CASE

MODERN VIEW  ( Traynor’s Theory of PE:  Moving away from Braid
DRENNAN V. STAR PAVING CO., CA (1958) – Judge Traynor

Facts:   D paving subcontractor made an underestimated bid to P general contractor for paving costs on a contract job.  P relied on bid to calculate his own bid, which was customary in the trade.  P was awarded contract, and D then informed P of his mistake and refused to do work for less than twice his original offer.  P tried to replace D but could only do so at a loss.  P sued to recover the difference between price of sub used and the offer P had made.

Rule:     Reasonable reliance on a promise binds an offeror even if there is no consideration.
· Court held that promissory estoppel DID apply in this case
· Court says that when P used D’s offer in calculating his own bid, P bound himself to perform in reliance on D’s promise; D’s offer constituted a subsidiary promise necessarily implied.  It would be unjust not to enforce D’s promise after P acted in detrimental reliance on it.   D intended and relied on P using his bid in the general bid.
· Court is saying that D gave a unilateral offer and P partially accepted by relying on the offer in their bid.  There is an argument against recovery in these cases b/c parties could have made option contracts or conditional offers.

· This shows that a small amount of reliance can lead to a large amount of liability.

· It is hard to determine if P actually relied to his detriment b/c he may have been better off than if he hadn’t used the bid and wasn’t awarded the contract; the court is not taking the “detrimental reliance” aspect seriously 

· This rule is supported by RESTATEMENT §87(2)
· Traynor says that the sub’s offer becomes irrevocable in construction bid cases after the contractor submits a bid.  Traynor creates an “option” by using promissory estoppel, based on §45 (partial performance of a unilateral contract in contractor’s reliance) then by applying §90, which doesn’t require consideration when there is reliance

IDEAL FACT PATTERN FOR PROMISSORY ESTOPPEL!!      OPTION CONTRACT CREATED WITH REASONABLE RELIANCE
RESTATEMENT §87: Option Contracts

(2) An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice.

· According to this section, the sub’s offer becomes an option contract and the sub is bound by its offer.  The only way to apply this differently is to interpret “to the extent necessary to avoid injustice” in light of the facts of the case

· This section also seems to negate the need for consideration; reliance on the promise is enough to make the promise a binding option contract

IN GENERAL: WHEN DOES AN OFFER BECOME IRREVOCABLE?

1) When someone relies on a promise (promissory estoppel)

2) Firm Offer (UCC §2-205)

3) After acceptance (in bilateral contract)

4) After partial performance (in unilateral contract) [Carbolic; flagpole HYPO]
5) Option Contracts (distinguishable from firm offers b/c there is usually consideration by promisee to keep offer open)
CONSTRUCTION BIDS: When does an offer become irrevocable?

1) Offer is revocable until post-award acceptance (Hand in Baird)

2) Offer becomes irrevocable after contractor submits bid in reliance on offer (Traynor in Drennan)

3) Bilateral contract formed by the bid

BAIRD vs. DRENNAN

· In both cases, no bilateral contract was found, but Hand and Traynor disagree as to whether or not the promises by the subcontractors constitute “options”

· Traynor creates an option contract on the theory of promissory estoppel, but with limits imposed on the offeree (general contractor) – this is the general rule, see §87(2)

· Hand says that subcontractor’s bid does not create option and therefore is revocable

C.  As Alternative to Breach of Contract
PROMISSORY ESTOPPEL AS AN ALTERNATIVE TO BREACH OF CONTRACT

· Cases involve reliance on preliminary negotiations
· NOT based upon the existence of a bargain; therefore, neither an agreement nor consideration are necessary

· Obligation of promisor arises b/c of a foreseeable change of position by the promisee IN RELIANCE on the promise and thus promissory estoppel is aimed at preventing injustice 
· If P wins, he can recover EXPECTATION DAMAGES
HOFFMAN V. RED OWL STORES, INC., Wisconsin (1965)    [No offer, no acceptance, no consideration?  No problem????]
Facts:   P entered into negotiations with D for obtaining a franchise in one of D’s stores.  P sold his bakery, bought a small grocery store to obtain experience, and on the advice of D’s agent, sold the store after being assured that D would provide him with a larger store.  P put deposit on a lot in another town where store was to be located.  D’s agent eventually informed P that the initial amount P needed to invest in the franchise was insufficient and after further negotiations P declined to enter the franchise.  P sued for damages incurred in reliance on D’s negotiation promises.

Rule:    A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance is binding if injustice can be avoided ONLY by enforcement of the promise.

· Court says that under promissory estoppel there is no requirement that the promise that P relied on must be so definite as to constitute a contract, but instead the purpose is to award damages to the extent necessary to prevent injustice (why is this amount of damages usually expectation damages and not reliance?)
· Court does not award expectation damages

· This represents the change in promissory estoppel doctrine from 1st to 2nd Restatement §90.  This case established the need in many states to adopt the concept of promissory estoppel as an alternative to breach actions.

· In the 1st Restatement, a promisee’s reliance had to be substantial and definite in its nature and the court’s recourse to avoid injustice was only enforcement of the promise, not to award damages in its discretion.  The 2nd Restatement takes out this requirement and also allows the interests of 3rd parties to be recovered, which greatly expanded the doctrine.  The inclusion of 3rd parties seems to incorporate a tort-like theory of recovery.

· Because there was clearly no contract in this case, just preliminary negotiations, the court treats promissory estoppel as a separate basis for enforcement rather than as a substitute for consideration.  Reliance damages reflect that there is no enforcement of a contract here.

PROMISSORY ESTOPPEL ALLOWS RECOVERY EVEN WHEN THERE IS NO CONTRACT
§90 does not require that the promise giving rise to the COA be so comprehensive in scope as to meet the requirements of an offer that would ripen into a K if accepted by the promisee – injustice would result if Ps were not granted some relief b/c of their reliance on Ds promises, which induced them to act to their detriment
· This case seems to resemble a tort.  We are putting the P back in the position he would have been in had the action never occurred.
· Misrepresentations lead to this cause of action (wrongful action, not breach of K). Any harmed party can recover
Doctrine of PE distorts contract law by:

· finding consideration where none exists

· stick results of PE and force them into doctrine of bargained for consideration

· suggesting you can only revoke before reliance begins
· UPSIDE:  allows compensation for  a party who is victim of “negligent promissory misrepresentation”
THE DEATH OF CONTRACTS?
· Gilmore thought that traditional contract law would be absorbed into torts; he believed that promissory estoppel signaled this shift of contracts and the death of contracts. [quasi-contract began the shift]
· BUT, the refusal of the court in Red Owl to award expectation damages somehow protects contract law.  The court is saying that if you want expectation damages, you MUST have a real contract.  

· Practical studies (Hillman) show that plaintiffs aren’t really being awarded contract damages based on P.E.

Think about the damages involved with PE

X. Breach
BREACH

ANTICIPATORY BREACH

· Anticipatory breach is when one party announces before the time of his performance is due that he will not perform; it constitutes a repudiation of the contract.

· It seems inefficient to make the victim party wait until the other party actually breaches in order to sue for breach.  If one party knows of another’s breach he may be able to mitigate damages before the time of the breach.

· If the other party anticipatorily breaches, you are not required to make good on your contract and if there is clear evidence that the other party is going to repudiate, a party can sue before the actual time of performance.

UCC §2-601: Anticipatory Repudiation

When either party repudiates the contract with respect to a performance not yet due the loss of which will substantially impair the value of the contract to the other, the aggrieved party may

(a) for a commercially reasonable time await performance by the repudiating party; or

(b) resort to any remedy for breach, even though he has notified the repudiating part that he would await the latter’s performance and has urged retraction; and

(c) in either case suspend his own performance or proceed in accordance with the provisions of this Article on the seller’s right to identify goods to the contract notwithstanding breach or to salvage unfinished goods.

UCC §2-611: Retraction of Anticipatory Repudiation

(1) Until the repudiating party’s next performance is due he can retract his repudiation unless the aggrieved party has since the repudiation cancelled or materially changed his position or otherwise indicated that he considers the repudiation final.

(2) Retraction may be by any method which clearly indicates to the aggrieved party that the repudiating party intends to perform, but must include any assurance justifiably demanded under the provisions of this Article.

(3) Retraction reinstates the repudiating party’s rights under the contract with due excuse and allowance to the aggrieved party for any delay occasioned by the repudiation.

A.  Constructive Conditions 
Agree to be bound if a certain condition occurs.  This is the notion of a condition in a contract.

CONSTRUCTIVE CONDITION

· A condition is a term that needs to be accomplished before the other party has to perform; it doesn’t necessarily have to be related to the other party’s performance.  (ex: must happen when it snows, on a Monday, etc…)
· EXAMPLE: An insurance contract that insures you home against fire; the insurance company doesn’t have to pay you unless there has been a fire
· RESTATEMENT §224: Definition of a Condition:

· A condition is an event, not certain to occur, which must occur, unless its non-occurrence is excused before performance under a contract becomes due.

· “Constructive Conditions”: implied-in-law conditions in contracts for courts to equitably protect both parties.  A condition the court constructs as implicit in the agreement which supplies a requirement on the other party before the first party’s performance is due.

KINGSTON v. PRESTON, ENGLAND, 1773 pg. 864    Didn’t go over in class
Facts:    P (apprentice) agreed to serve D (store owner) for 1.5 years as servant in silk mercer for small yearly salary. In return D was going to give P and another young trader his store. P also had to give a deposit for getting the store and continue paying a monthly fee. Apprentice did not put up security deposit, so store owner refused to turn over the business.

Issue:    Was the promise to put up a security a condition precedent to turn over the business.

Held:    Deposit was a condition precedent

CONDITION PRECEDENT IS REQUIRED FOR FULFILLMENT OF THE CONTRACT, OTHERWISE SUBSTANTIAL BREACH

DEPENDENT OR INDEPENDENT PROMISE: 

Consideration: What is the consideration for each promise? Are all of the promises being exchanged for all of the performance promises by other party, or does each promise have separate consideration?

MORTON v. LAMB, ENGLAND, 1797 pg. 866                 Didn’t go over in class
Facts:   P agreed to purchase and D agreed to sell and deliver a specified amount of corn. P didn’t pay for the corn and D did not deliver corn. P sues because the corn wasn’t delivered. Each side argues they didn’t perform because the other side didn’t perform.

Issue:   Whether the delivery of the corn was a conditioned precedent for the payment

Held:   P was not ready to pay, there for claims was dismissed. Court sides with D, arguing readiness to pay was a condition precedent for both performances

READINESS TO PAY CAN BE CONDITION PRECEDENT FOR BOTH PERFORMANCES

**Problem of exact simultaneous action, where both sides has argument of condition precedent for its own performance. (For both to be independent of one another, they would both have to be gifts.)

Readiness to perform is the condition precedent for dependent promises, involving simultaneous performance.

**Condition precedent determined by looking at what parties must have intended (implicit or explicit)
JACOBS & YOUNG V. KENT, NY (1921)    “Pipes not a condition precedent”
Facts:   P built house for D. D had specified the brand of iron pipe that P was to use.  P unintentionally used a different brand, but pipe was of the exact same quality.  To replace the pipe would have been very costly.  When D discovered defect, he refused to pay the outstanding balance he owed P.

Rule:   Where there is substantial performance with defects of trivial or inappreciable importance, the measure of damage is NOT the cost of replacement but the difference in value.

· D’s promise was not conditional upon use of a specified pipe, but was an independent promise

· If the promise to use “Reading” pipe is an independent promise, there are no conditions because the promise to pay is not dependent on the promise to use that kind of pipe.  In other words, if failure is not on a dependent promise, then there is substantial performance

· If a party fails to fulfill a dependent promise, there is a material breach
· While in most cases of substantial performance breach is the cost of repair, if the cost of completion is grossly disproportionate to the good to be attained, the rule of damages is the difference in value at that point of substantial performance and what the value would have been if the contract had been fully/properly performed

· If the difference in value becomes great enough, it becomes less likely that the promises are independent or that the court will find that there was substantial performance

· The doctrine of substantial performance is only applied to honest mistakes, not willful or fraudulent mistakes

· Dissent:    argues that P has a right to contract for what he wants and anything specified in a contract is a dependent promise.  The dissent sees the mistake as gross negligence and says doctrine of substantial performance can’t apply.   (I AGREE)  Court’s holding is basically writing a new contract (BIC)
· If a party wants to protect itself in a contract for a specific detail, in can explicitly state that the promise to pay is dependent on the specific condition or detail of the contract

· If D wants to argue that “reading” pipe just refers to use a standard and introduce parol evidence to show that this is the industry practice, its best bet is to say that the evidence is being used to interpret a term of the contract, not to supplement or contradict the contract.  Parol evidence can be used to interpret terms even of a completely integrated contract.

SUBSTANTIAL PERFORMANCE   [cf. Perfect Tender Rule]
· Relevant when a contractor's performance is in some way deficient, through no willful act by the contractor

·  Yet, job is so nearly equivalent that it would be unreasonable for the owner to deny the agreed upon payment.

· If a contractor successfully demonstrates substantial performance, the owner remains obligated to fulfill payment, less any damages suffered as a result of the deficiencies (Difference in value, if any)

· PROBLEM: One-way doctrine; only lets one party of the hook. Also, WOULD PARTIES WANT THIS EX ANTE?
Concept of Economic Waste

· Restatement §346 addresses that sometimes defects in a completed structure cannot be physically remedied without tearing down and rebuilding

· This would be imprudent and unreasonable, the law should not require damages to be measured by a method that requires such economic waste

· If no such waste is involved, the cost of remedying the defect is the amount awarded as compensation for failure to render the promises performance
B.  The Perfect Tender Rule- the sale of goods
THE PERFECT TENDER RULE
· A buyer may reject a seller’s goods if the quality, quantity, or delivery of the goods fails to conform precisely to the contract.
· Supersedes claims of Substantial Performance (which doesn’t apply in a sale of goods!)

· P may reject any non-conforming goods prior to acceptance; however, if there is still time left before performance is actually due, seller has an absolute right to cure the defect   (BIC: both parties wanted K)
UCC §2-601 Buyer’s Rights on Improper Delivery
· If the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may:

1. Reject the whole; or

2. Accept the whole; or

3. Accept any commercial unit or units and reject the rest

RAMIREZ V. AUTOSPORT, NJ (1982)

Facts:   P entered into a contract with D to purchase a camper and trade in his van.  When D received camper, it had a number of defects and when P went to D to pick up the camper, defects still existed.  P refused to accept it.  Next day, D transferred title of the camper to P and promised it would be ready in a few weeks.  When P returned to pick it up, nobody came to help him and he left.  P demanded the return of his van, but D refused and resold it.  P sued to rescind their contract; D counterclaimed for breach of contract.

Rule:     Under a contract for the sale of goods, the seller is required to furnish a “perfect tender” of the subject matter of the contract, and the buyer may reject any nonconforming goods.

· Doctrine of substantial performance does NOT apply to sale of goods; 

· The perfect tender rule applies to goods – they must be in PERFECT condition

· Under UCC §2-508, if the seller presents goods that are rejected because they are non-conforming and the time of performance hasn’t expired, the seller has the absolute right to notify the buyer of his intention to cure and can make any cures within the contract time.  If the buyer needs to buy another van, then the seller loses the right to furnish conforming goods up until the time of the contract and the buyer doesn’t need to give him notice.  The burden is on the seller to tell the buyer that he will re-supply the goods.  

· If the seller presents the goods at the time performance is due and the seller has reason to believe that the goods will be accepted, the UCC gives him a reasonable time in which to cure the defect/supply the conforming goods.

· Under the perfect tender rule, P may reject any non-conforming goods prior to acceptance but that does not terminate the contract.  If there is still time left before performance is actually due, seller has an absolute right to cure the defect within the time specified before performance is due.  If the seller delivers the non-conforming goods at the time performance is due, the seller may cure the defects within a reasonable time under the circumstances.  

· If the buyer has accepted the goods ( revocation is ONLY available where the defect SUBSTANTIALLY impairs their worth.  If seller does not cure the defects, buyer may terminate the contract.

QUESTION:  When you sue to rescind a K, can you still cover regular K damages as expectation and stuff??
XI. Defenses to Breach of Contract-  “Plea in Avoidance”
DEFENSES TO BREACH OF CONTRACT- undermine the enforceability of an otherwise perfectly valid contract

3 primary defenses to breach of contract:

1. Duress

2. Unconscionability  [equitable relief]
3. Mistake  [equitable relief]
*Sometimes also Change of Circumstance: (impossibility and impracticability)
· Once you turn to the issue of defense, you are assuming that all of the other elements of a contract have been satisfied (offer and acceptance, bargained-for exchange, clear terms, contract is enforceable) and that there MUST be a breach

· The issue then becomes whether the party in breach has a valid defense for denying the victim compensation.
· Party is conceding that he breached, he is trying to justify the breach! This is different from denial
· The issue of defenses should ONLY be raised once an enforceable contract is established.

A.  Unconscionability
UNCONSCIONABILITY

· This defense is that the contract is void because it is for some reason unconscionable
· Unconscionability is first and foremost a moral objection to a contract
· Freedom of contract is crucial, courts should enforce agreements as the parties made them and intended them w/o passing judgment upon their substance (BIC), they are ones in better position to see what’s appropriate 
· HOWEVER, if the facts of a case are sufficiently egregious, enforcement of all or part of a K can be denied!
UCC 2-302 Unconscionable Contract or Clause

(1) If the court as a matter of law finds the contract or any clause of the K to have been unconscionable at the time it was made the ct may refuse to enforce the K, or it may enforce the remainder of K w/out the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result.

(2) When it is claimed or appears to the ct that the con or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the ct in making the determination.

Restatement § 208 Unconscionable Contract or Term

If a contract or term thereof is unconscionable at the time the contract is made a court may refuse to enforce the contract, or may enforce the remainder of the contract w/out the unconscionable term, or may so limit the application of any unconscionable term as to avoid any unconscionable result.

Comment A- Scope: applies to wide variety of types of conduct.


A) made in light of setting, purpose and effect


B) relevant factor is weaknesses in contracting process


C) also overlaps with contrary to public policy

D) in standardized agreements- rule permits courts to pass directly on unconscionability rather than to avoid unconscionable results by interp

Procedural Unconscionability– speaks to process of making the contract. (absence of meaningful choice) Some Factors:
· Inconspicuous print

· Unintelligible legalistic language

· Party’s lack of opportunity to read a K or ask questions concerning its terms and meanings.

· Lack of sophistication perhaps relevant?

· These frequently arise out of a Form Contract; which are not per se objectionable, but may be relevant
Substantive Unconscionability– speaks to the end product – the contract itself. (unfair terms)

· Ks that are oppressive or overly harsh. Provisions that deprive one party of the benefits of the agreement, or leave that party w/o remedy for nonperformance of other!

WILLIAMS V. WALKER-THOMAS FURNITURE CO., D.C. circuit, (1965)  No K- VERY FAMOUS CASE
Facts:   D sold furniture to P under a contract containing a clause, the effect of which was to keep a balance due on every item purchased until the balance due on all items, whenever purchased, was liquidated.  When P defaulted on the most recent item she had purchased, D sought to replevy all the items she had purchased, although P had paid $1400 and only owed $164.  P claims this clause is unconscionable. Courts below say P has no remedy. Court disagrees:
Rule:     The defense of unconscionability to action on a contract is judicially recognized. (US Sup. Crt. precedent)
· Unconscionability has generally been recognized to include an absence of meaningful choice on the part of one of the parties together with contract terms which are unreasonably favorable to the other party.” 
· Meaningfulness of choice is to be determined in light of all the circumstances – for example, gross disparity of bargaining power
· Where an element of unconscionability is present at the time the contract was made, the contract should not be enforced.  Here there was a gross disparity of bargaining power and absence of meaningful choice (procedural unconscionability).  Contract terms were unreasonably favorable to D (substantive unconscionability).  

· The disparity of bargaining power is not enough on its own; each party has a duty to read the contract, but the court found this contract to be unconscionable in light of all of the circumstances.
· There are 2 approaches that courts can take in determining unconscionability:
1. Formal approach: would not look into the content of contracts to determine unconscionability but looks to procedural unconscionability to ensure that parties really did consider themselves better off when entering contract
2. Substantive approach: looks into the actual terms of the contract; this approach is paternalistic and seems to conflict with the “beautiful idea of contracts” and the idea that people think they’re better off by contract
· UCC 2-302 seems very vague; it doesn’t give courts any guidance to determine the unconscionability of the contract and gives them any options it wants with respect to the contract
CONTRACT IS UNENFORCEABLE IF UNCONSCIONABLE (can be procedural or substantive)

How can you say you don't have a meaningful choice?  You could not buy the stereo… or buy it somewhere else.

· Seems like this isn't what the court is saying…more worried about unfair business practices.

· What if they sit you down w/ a lawyer? ( thinks court might still have come out the same way.

· Court is really after substantive unconscionability and not worried about procedural?

· Dissent:

· Argument against paternalism of knocking out contracts on substantive grounds.

· Need this choice for low income families to purchase goods.

· Should a court be knocking out contracts when it suspects substantive unconscionability?

 
What would we say about the substantive unconscionability under the beautiful idea behind contract law?

· Would we want courts to apply this doctrine?

· Treat it as voluntary all the way down.  Once you say well, there were moral obligations here and we have paternalistic concerns and the fact that those parties don't have concerns for themselves, would this change the perspective?  Or is this part of the bargaining?  If courts wouldn’t enforce this, these companies might not ever offer it as a service which may preclude low income families from purchasing refrigerators, etc.

B.  Mistake
Basic rule is that mutual mistake voids a K but a unilateral mistake one does not.

MUTUAL MISTAKE

· When both parties make a fundamental mistake in the terms of the contract, the courts may have the power to void the contract.  

RESTATEMENT §151: Mistake Defined

A mistake is a belief that is not in accord with the [existing] facts [at the time the contract was made].
· [Differs from an error in judgment!]
- There must actually be an objective fact that we can judge a mistake upon.  RULE WOULD NOT APPLY TO CASES LIKE PEERLESS: there was no objective fact
· EX: Party contracts to move dirt for a certain price thinking the pile contains 800 yards of dirt.  If the pile actually contains 1,000 yards of dirt, there was a mistake in fact. If there is in fact only 800 yards, but the cost of moving it exceeds the contract price, there is no mistake in fact, only an error in judgment.

· EX 2: Party contracts for a racehorse thinking the horse is sound and can win races.  In fact, the horse has a broken leg—that would be a mistake of fact.  If the horse is sound but can no longer win races, there is no mistake in fact.

RESTATEMENT §152: When a Mistake Makes a Contract Voidable – DEFAULT RULE (can K around)

(1) Where a mistake of both parties at the time a contract was made as to the basic assumption on which the contract was made has a material effect on the agreed exchange of performances, the contract IS voidable by the adversely affected party unless he bears the risk of mistake under §154.

(2) In determining whether the mistake has a material effect on the agreed exchange of performances, account is taken of any relief by way of reformation, restitution, or otherwise.
RESTATEMENT §154: When the Party Bears the Risk of a Mistake – Exceptions to voidability for mistake

A party bears the risk of a mistake when

a. the risk is allocated to him by agreement of the parties, or

b. he is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient (conscious ignorance), or

c. the risk is allocated to him by the court on the grounds that it is reasonable in the circumstances to do so.

SHERWOOD V. WALKER, Michigan (1887)

Facts:   D agreed to sell P a cow, which they believed was a barren cow.  P didn’t think cow was pregnant but that it might be able to breed.  Contract price was for a barren cow; fertile cow could have been sold for much more.  When D discovered the cow was pregnant, they refused to deliver it and P brought an action of replevin.

Rule:     Where the parties to a contract for the sale of personal property are mutually mistaken as to a material fact which affects the substance of the whole consideration, the contract is unenforceable.
· Court says that when a thing actually delivered is different in substance from the thing bargained for and intended to be sold, there is NO contract.  The mutual mistake but not only be as to some material fact but must also affect the substance of the whole consideration.

· Court gives some examples of mistakes of material facts – subject of sale, price, other fact inducing the contract

· The court says that if the mistake means that there is a difference in substance from the thing bargained for then the contract is void; but if the mistake is merely incidental to the contract, it won’t make the contract unenforceable

NO CONTRACT BECAUSE MISTAKE IS MUTUAL AND IS ABOUT A MATERIAL FACT OF K

Does this doctrine make sense?  Does it make sense that we'd be able to void a contract if there is a mutual mistake?

· How would you think about it considering the "Beautiful Idea Behind Contracts"
· Think we're entering into contract for sale of turkey-- both regard ourselves as better off b/c we both think what

we're exchanging is a turkey…. Look at it more closely and it's a cow… now have no reason to think we'd enter into this deal if we knew it was a cow.
UNILATERAL MISTAKE

· If a party seeking relief for a unilateral mistake cannot prove that the other party knew or should have known of the mistake, relief will be granted only if enforcement of the contract would be unconsciounable

RESTATEMENT §153: When Mistake of One Party Makes a Contract Voidable – rule for 1 party mistake

Where a mistake of one party at the time a contract was made as to a basic assumption on which he made the contract has a material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him if he does not bear the risk of the mistake under the rule stated in §154, and

(a) the effect of the mistake is such that enforcement of the contract would be unconscionable     or
(b) the other party had reason to know of the mistake or his fault caused the mistake.

TYRA V. CHENEY, Minnesota (1915) –

Facts:   P sent a bid to D to perform sub-contracting work under D’s contract.  P submitted an oral bid of $4,025 and was then told to submit the bid in writing.  Bid in writing mistakenly omitted an item valued at $963.  P was awarded the subcontract and D claimed he only received the written bid.  Trial court said that if P could prove that D knew about the error, she could recover the amount.  P won.

Rule:   Where one party to a contract is unilaterally mistake as to an essential contract term, and the other party is aware of his error, the agreement fails to constitute a binding contract.

NOTICE:   Court awarded restitution damages because they are saying there contract is void and there is no breach.

NO K WHEN 1 PARTY WAS MISTAKEN AND THE OTHER KNEW OR SHOULD HAVE KNOWN

DRENNAN V. STAR PAVING – REVISITED

· In this case, the subcontractor put in a mistaken bid

· Unilateral mistake is NOT a defense to a promissory estoppel claim 

· If one party has relied on the other party’s mistaken proposal, the contract would not be voidable and we could proceed to promissory estoppel.  

· This squares with the mistake rule because if the contractor had reason to know that the bid was a mistake, he would have no justifiable reliance on bid and it couldn’t be enforced by promissory estoppel.  Similarly, the contract would be void because he knew or should have known of the mistake.

· Where a subcontractor makes a mistake in calculating a bid and seeks to rescind the K, a relevant question is whether the general contractor has already relied upon that bid and would have to absorb the additional cost if sub were allowed to rescind.  Shifting the loss from the sub who made the mistake to the innocent general is not a logical solution

DUTY TO DISCLOSE  knowledge of extrinsic evidence that might influence price of a good—Not so much a mistake case

LAIDLAW V.ORGAN, US Sup. CT. (1817)

Facts:   P was informed that the Treaty of Ghent had been signed, and immediately entered into a contract with D for the purchase of tobacco, knowing he would be able to resell it at a huge profit once news of the end of the war spread.  D asked P if there was any news which would increase the price of tobacco and P did not disclose the information on his own.  D seized the tobacco which was in P’s possession.
Issue:  Whether P had the duty to disclose information to D regarding extrinsic circumstances which might influence the price of the commodity [tobacco]?  NO!
Rule:   A party to an agreement who has exclusive knowledge of extrinsic circumstances that might influence the price of the commodity is not under a duty to disclose such knowledge to the other party where the information is equally available to both.
· Court relies on “caveat emptor” theory.  A party does not have a duty to disclose information, but cannot take action to deceive the other party.

· One argument could be that casually acquired information should be disclosed, but deliberately acquired information should not have to be.

· Arguably, this is not a mistake case.  There is no material fact that the seller was mistaken about.  He was just not aware of outside circumstances – he didn’t do his research.  

· The fact that you make a bad deal doesn’t mean that you made a mistake in fact.  Maybe D shouldn’t have entered into the contract, but wasn’t mistaken as to a basic fact that the contract was based upon.
RESTATEMENT §160: When Action is Equivalent to An Assertion (Concealment)

Action intended or known to be likely to prevent another from learning a fact is equivalent to an assertion that the fact does not exist.

RESTATEMENT §161: When Non-Disclosure is Equivalent to an Assertion

A person’s non-disclosure of a fact known to him is equivalent to an assertion that the fact does not exist in the following cases only:
(a) where he knows that disclosure of the fact is necessary to prevent some previous assertion from being a     

      misrepresentation or from being fraudulent or material.

(b) where he knows that disclosure of the fact would correct a mistake of the other party as to a basic assumption on 
     which that party is making the contract and if non-disclosure of the fact amounts to a failure to act in good faith      

     and in accordance with reasonable standards of fair dealing.

(c) where he knows that disclosure of the fact would correct a mistake of the other party as to the contents or effect
 
     or a writing, evidencing or embodying an agreement in whole or in part.

(d) where the other person is entitled to know the fact because of a relation of trust and confidence between them.

BASEBALL CASE

· Kid baseball collector was sold a collector’s item card for $12 instead of $1200 because the employee made a mistake.

· Under §153, contract is voidable – since kid was a baseball collector, he probably knew of the mistake.  Under this section, however, if he had no baseball knowledge, the test would be whether enforcing the contract would be unconscionable.

· Under §161, section (b) is the only one that could be applied.

C.  Impossibility and Failure of Purpose
CHANGED CIRCUMSTANCES

· If performance of contract becomes IMPOSSIBLE, think IMPRACTICABILITY.
· If performance of contract would be POINTLESS, think FRUSTRATION OF PURPOSES.
1- IMPOSSIBILITY/IMPRACTICABILITY
This type of “changed circumstances” involves unforeseen increases in the COSTS of performance by one party.  This type of unanticipated change animates what was traditionally called impossibility and is now usually referred to as impracticability
RESTATEMENT §261: Discharge by Supervening Impracticability

Where, after a contract is made, a party’s performance is made impracticable without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, unless the language or the circumstances indicate the contrary.

RESTATEMENT §263: Destruction, Deterioration or Failure to Come into Existence of thing Necessary for Performance

If the existence of a specific thing is necessary for the performance of a duty, its failure to come into existence, destruction, or such deterioration as makes performance impracticable is an event the non-occurrence of which was a basic assumption on which the contract was made.

UCC §2-613: Casualty to Identified Goods

Where the contract requires for its performance goods identified when the contract is made, and the goods suffer casualty without the fault of either party before the risk of loss passes to the buyer, or in a proper case under a “no arrival, no sale” term (§2-324) then

(a) if the loss is total the contract is avoided; and

(b) if the loss is partial or the goods have so deteriorated as no longer to conform to the contract the buyer may nevertheless demand inspection and at his option either treat the contract as avoided or accept the goods with due allowance from the contract price for the deterioration or the deficiency in quantity but without further right against the seller.

Farnsworth:  4 Requirements for Impracticability:

1. Performance has to be at least impracticable [Usually acts of God, third persons, or of governments]
2. Non-occurrence of the event had to have been a mutual basic assumption at the time contract was made (forseeability)

3. No fault or negligence on part of the party seeking to be excused

4. Party must not have assumed greater obligation than the law imposes   [HARD to survive judicial scrutiny]
· Reasonable forseeability of market fluctuations does not violate a basic assumption of a contract, so price increases/decreases do not usually suffice for defense of impracticability.

· Reasonable efforts are expected to be employed to perform the contract before impracticability can be used as a defense.

· Financial inability to perform is not usually an accepted impracticability claim.
PARADINE V. JANE, England (1647)

Facts:   P landlord sued D tenant for rent under their agreement; D claimed he was discharged from his duty to perform because he had been ousted from the premises by an invading army.  

Rule:   Where a party to a contract agrees to perform certain obligations, he is not relieved of his contractual duties by the occurrence of an extraneous event rendering the other party’s performance thereunder impossible.

· Court distinguishes 2 different kinds of duties: duties created by law (as in tort) and duties created by a contract.  Self-imposed, contractual duties are completely voluntarily assumed; an obligation under this duty can provide for unforeseen consequences.  It would be unfair for the law to enforce a duty under unforeseen circumstances in cases where the duty is created by law and can’t be contracted around.

WHEN UNFORESEEN CIRCUMSTANCE DIFFICULT TO PERFORM, COURT WILL STILL ENFORCE TERMS

TAYLOR V. CALDWELL, England (1863)

Facts:  P entered into a contract to lease a musical hall from D, lessor, for a series of concerts to be promoted by P.  After the contract was formed but prior to the concerts, the music hall burned down.  P sued to recover its reliance damages.

Rule:    In a contract where performance depends on the ongoing existence of a specific person or chattel, there is an implied condition that the destruction of the subject matter rendering performance impossible may excuse the parties from executing their contractual obligations.
· The lease agreement necessarily depended on the continued existence of the music hall in order to satisfy the expectations of the parties.  Because the subject matter of the agreement ceased to exist, both parties are relieved of their contractual duties.
· When a court refuses to enforce a contract because of impossibility, they will award damages as if there was no contract; these will be restitution damages
There are two basic approaches to problem (somebody suffered a loss and we have to determine how to distribute it):  

1. What would be the fair way to distribute the loss (Deontological)? 

2. Contractual (what would parties have bargained for if they thought about it in the advance)? 
3. Utilitarian/welfare-maximizing

· If a term that is essential to the performance of a contract is impossible to perform, then the contract is void – both parties are excused from performing and damages cannot be recovered on the contract

· The court presents this as a contractual approach

· What would be the utilitarian argument?  
· There may be a difference in how we apply the utilitarian approach depending on whether we measure utility be money or by utility.  You have to ask what the parties were contracting for when they made the contract and whether enforcing the contract will make the parties better off.  One approach is to say that is based on the beautiful idea of contracts, if the parties didn’t provide for a condition in the contract then the contract should be enforced as is (Paradine v. Jane)  If a court finds that they meant to and this condition is implicit in the contract, then based on the beautiful idea, the contract should not be enforced because the contract hasn’t been fulfilled (Taylor v. Caldwell).

WHEN UNFORESEEN CIRCUMSTANCE MAKES CONTRACT IMPOSSIBLE TO PERFORM, COURT MAY READ IMPLIED CONDITION THAT IF NOT MET VOIDS CONTRACT 
2- FRUSTRATION OF PURPOSES
This type of “changed circumstances” involves reductions in the value a party attaches to the performance to be received from the other party
· Performance is useless to one of the parties

· To excuse performance, it is essential that both parties understand the purpose for which the contract is being made and that the failure of that purpose makes the contract performance totally (or almost) valueless to the party seeking relief

· ?Concern of one party never receiving return consideration??
RESTATEMENT §265: Discharge by Supervening Frustration

Where, after a contract is made, a party’s principal purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary.

KRELL V. HENRY, England (1903)

Facts:   D had rented an apartment from P which had been advertised as a prime location from which to view the King’s coronation.  D had sent partial deposit, but when the coronation was cancelled, he refused to pay the balance of the rental fee.  Written contract was silent as to the condition of the procession taking place.  P sued D for the contract rental price.

Rule:     Where the performance of a contract becomes impossible due to a change in circumstances thereby altering the basis of the agreement, the parties may be excused from performance of their contractual obligations.
· Court says that it can be inferred that the coronation was an implied condition of the agreement and therefore the basis or foundation of the agreement.  

· Since D’s principal purpose in entering the contract became impossible by no fault of his own, he is excused from his contractual duties.

· The court uses the parol evidence rule to establish that the coronation was the foundation of the agreement (an exception to the parol evidence rule).

· Reasonable foreseeability of the (non) occurrence of the event is the issue used to determine the allocation of risk.

IF CHANGE IN CIRCUMSTANCE ALTERS BASIS OF AGREEMENT, COURT MAY VOID CONTRACT

IS THERE A CONTRACT?








NO ALTERNATE


No Promise


Reliance Unjustified 


Not Implied





NOT ENFORCED


Fraud


Mistake


Unconscionability





NO BREACH


Substantial performance


Condition was waived


Retraction





BREACH EXCUSED


Impossibility


Impracticability


Frustration





LIMIT DAMAGES


Mitigation


L.D. void as Penalty


Foreseeability


Certainty


Restitution





YES


Consideration


Offer/Accept


Assent





SCOPE


Offer Acceptance


Prelim Negotiation


Parole Evidence—


Extra terms





BUT, ALTERNATIVES


Promissory


Unjust Enrichment/Past 


Implied in Law or Fact





NO


No Assent


No Consideration


Indefinite





BREACH


Good Faith


Anticipatory repudiation


No substantial performance





DAMAGES


Specific Performance


Expectation


Reliance (Estoppel)


Restitution (Unjust Enrich.)


Liquidated Damages





ENFORCED








Notion of a promise is crucial.  There has to be something left over for someone to do (at least one person).


Borrow pen from Owen.  Is it a contract? (Was there an implied promise? No.


Paid a dollar for a pen- contract? ( Still, no promise.  Just a pure exchange.  "Simultaneously" exchanged for a dollar.  Nothing for either party to do later.


If you give me your laptop, I won't flunk you.  Promise- not to flunk.  Looks like a contract on face.  (But didn't freely enter into the contract.








Restatement §349: Damages Based on Reliance Interest


As an alternative to the measure of damages stated in §347, the injured party has a right to damages based on his reliance interest…











Torts v. Contracts


In torts, we would be putting the plaintiff back to where he would be before the encounter.  


In contracts, we are putting him to where he would be had the contract been performed (look toward future).  In contracts we are compensating for nothing that the plaintiff ever had.  In torts, we are compensating for what they did have.


 Contract law compensates for loss expectations (not just something you had and lost)


The measure of recovery for that loss expectation is whatever SUBJECTIVE value the P himself placed on the item he didn't receive but should have received. 	


i.e. if the person had been a piano player( would compensate for the loss to that person… there is no “objective” person in contract law.  Entirely subjective.


No objective value, the hand (in Hawkins) is worth whatever it was worth to you when you entered into the contract.











When courts impose these limitations on damages, are they still awarding expectation damages?


Arguably, “NO” since the parties did not include such limitations into their contracts


But, Question:  What happens if courts do this often?


Parties come to “EXPECT” those limitations to apply





Can parties contract around these limitations?


YES!  The foregoing rules are “default” rules of contract law, meaning that courts will apply them as defaults, absent anything to the contrary in the contract.


The opposite of default rules are “mandatory rules”








FedEx hypothetical


Does it matter that FedEx did not agree to pay for your loss of first year associate salary at Skadden Arps?


No, they covered their grounds on the Airbill.


Can we alter the terms of the Airbill w/o agreement? 


Unlike the rule for damages notification, we cannot


To alter the terms of a proposed contract, the other party must actually agree to the amendment


FedEx has made it perfectly clear that it is unwilling to accept any amendments to the Airbill


But…


It does provide that it will allow amendment of its rule about damages upon payment of an extra fee


If Fed Ex had not limited its damages in such a way, what would be the likely result of such a regime?


Dramatically increased costs to consumers.. Have to adopt liability insurance


Cross-subsidization; low risk customers paying to subsidize the high risk


Limitations on damages may be a way of distinguishing low and high risk customers








�





The  UCC does not require consideration for an option K


wants more of a functional & efficient system


UCC dealing w/ sale of goods-- governs sales of goods b/t individuals and merchants… business context


Think of the way businesses work… have dozens of contracts w/ different providers…





HYPOS:


Seller thinks December Peerless, Buyer thinks October Peerless, but Buyer knows that Seller means December.


What Result?


There is a Contract


Restatement §20


Seller thinks December Peerless, Buyer thinks October Peerless, but Buyer has reason to know (but does not know) that Seller means December.


What result?


There is a contract for sale of cotton on Seller’s terms


Restatement §20 (B)





RESTATEMENT §20: Effect of Misunderstanding


There is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations and


Neither party knows or has reason to know the meaning attached by the other; or


Each party knows or each party has reason to know the meaning attached by the other


The manifestations of the parties are operative in accordance w/ the meaning attached to them by one of the parties if


That party does not know of any different meaning attached by the others, and the other knows the meaning attached by the first party


INDUSTRY PRACTICE:


That party has no reason to know of any different meaning attached by the  other, and the other has reason to know the meaning attached by the first party








APPROACHES TO ENFORCEABILITY





Deontological approach – this approach is based on morals.  It asks what is the fair or morally acceptable thing to do in each case


There may be different views on this approach:


There is a moral obligation for parties on their own behalf to stick to contracts or agreements and what the court should do is enforce nearly all agreements because it is forcing parties to behave normally.


Another approach would ask more about fairness and ask, what is the fair result in this case?


These two approaches may yield a very different result





Utilitarian Approach – this approach suggests that courts should adopt that rule which would maximize society’s utility


Legal economists would generally be in favor of enforcing contracts because in theory, society will be better off – WHY?


The Beautiful Idea of Contracts tells us that each party voluntarily enters a contract and believes they will be better off.





Contractarian Approach – If the parties were to contract behind a veil of ignorance, they would come up with legal rules that would satisfy their preferences, but not knowing what their particular preferences would be under the circumstances.  


The argument is that this is the best way to come up with legal rules, instead of courts trying to develop rules based on what they think is best.


You should let parties decide, but under circumstances in which parties do not know what their preferences are.


Although taking risks is a possibility, Rawls would say that you wouldn’t want to take risks because you would want to ensure that you have a fair and significant return.


Bottom-line: If you don’t know what your preferences are under the circumstances, you will develop fair rules.


It may be reasonable to assume that from this position, some contracts would be held to be unenforceable.











Relevant UCC Provisions





UCC §2-106: Definitions: “Contract”; “Agreement”; “Contract for Sale”; “Sale”; “Present Sale”; “Conforming” to Contract’ “Termination”; “Cancellation”  [States that goods conform to a K when they are in accordance]


UCC §2-508: Cure by Seller of Improper Tender or Delivery; Replacement


UCC §2-602: Manner and Effect of Rightful Rejection


UCC §2-606: What Constitutes Acceptance of Goods


UCC §2-607: Effect of Acceptance; Notice of Breach; Burden of Establishing Breach After Acceptance; Notice of Claim or Litigation to Person Answerable Over


UCC §2-608: Revocation of Acceptance in Whole or In Part


UCC §2-709: Action for the Price


UCC §2-711: Buyer’s Remedies in general
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