CRIMINAL LAW OUTLINE

I. INTRODUCTION

A.
English Common Law

There were originally seven categories of felony crimes under English Common Law.  They were:

1.  Mayhem

5.  Larceny

2.  Homicide

6.  Robbery

3.  Rape 


7.  Arson

4.  Burglary

American Criminal Law is based upon English Common Law and was the primary type of criminal law until the legislatures started drafting statutes that cover the different types of criminal activities.  We do still use common law because they ensure that the criminal law is always available to punish harmful conduct even if the legislature failed to anticipate its occurrence by enacting an applicable criminal statute.  They also discourage the imaginative exploitation of loopholes in the criminal laws.  Common law crimes provide flexibility, which permits adjustment to new and unanticipated situations.  Most (though not all) states have expressly abolished common law crimes.

B. 
 Statutes

Legislatures have enacted criminal/penal codes, which have replaced or supplemented common law.  Part of the reason for this is that an individual should be able to know beforehand if her conduct would be lawful or criminal.  Also, under common law the limits on governmental authority are not clear.  Statutes draw a clear boundary between permissible and impermissible behavior by law enforcement.   The preference for statutory criminal law reflects a collective sense of justice that individuals are entitled to the protection afforded by clearly announced rules that both protect individual autonomy and limit governmental authority.

When dealing with statutes, it is important to:

1.  Read the statute and understand the exact language.

2.  Realize that the courts will interpret the language.  They are still involved in “creating” the law.

Prohibition against Ex Post Facto

The constitution expressly forbids both Congress and state legislatures from passing ex post facto (Lat. after the fact) criminal Laws. U.S. Const. art. I §9 (federal) and §10 (state).

The Rule of Lenity

This is a rule of strict judicial construction that requires courts to “construe a penal statute as favorably to the defendant as its language and the circumstances of its application may reasonably permit.”  Any ambiguity in the statutory language should be resolved in the defendant’s favor.

The MPC did not adopt the rule of lenity.  Rather, it requires that criminal statutes be “construed according to the fair import of their terms.”  And, in cases involving ambiguous language, it directs courts to construe statutory language to further both the general purposes of the criminal law and the specific purposes of the statue under consideration.  MPC §1.02(3)

Void for Vagueness

The United States Supreme Court has consistently struck down criminal laws that are so vague that ordinary people could not reasonably determine their meaning and application from the language of the statute or which confer excessive discretion on law enforcement authorities to arrest or prosecute or on judges and juries to determine what conduct is prohibited.  This doctrine is based on the due process clause of the Fifth Amendment (federal statutes) and the Fourteenth Amendment (state statutes).

C.
Model Penal Code (MPC)

The Model Penal Code (MPC) was “brought to life” in 1952.  However, it wasn’t until 10 years later in 1962 that the American Law Institute (ALI) published the MPC.

-Since its promulgation, 35 states, including WA, have adopted all or part of the MPC and use it when interpreting statutes. 

-Neither the federal code nor California have adopted any part of the MPC.

D.
Levels of Burden

1.  Hunch







Lowest

2.  Reasonable Suspicion (e.g. Terry Stop – where police can pull you over.)

3.  Probable Cause (must have this to arrest someone)

4.  Preponderance of Evidence (e.g. 51% - used in civil cases)

5.  Clear and Convincing Evidence (used in some civil cases, e.g. Libel)

6.  Proof Beyond a Reasonable Doubt




Highest

*The reason for criminal cases requiring “proof beyond a reasonable doubt” is because:

-It reduces the risk of factual errors

-It does increase the risk that some will “get off” but this is okay when balanced against the high penalty that would follow if erroneously convicted.  The system requires certainty that the person convicted is actually guilty.

-Loss of liberty

-Stigma of a conviction

*There is always a presumption of innocence, and the Prosecutor must overcome that presumption.  The accused need not prove their innocence.  In fact, the Defense need not prove or do anything at trial and if the Prosecutor cannot overcome the burden, the accused cannot be convicted.


Owens v. State (Ct. of App. MD) 1992

Pg. 14

Suspect found behind the wheel of a car parked in a private driveway with the lights on and the motor running with a partially consumed can of beer between his legs and two empty cans of beer in the car.  The lower court found him guilty of driving while intoxicated.  

Holding:  The Ct. of Appeals affirmed, finding sufficient circumstantial evidence for the trial court to infer guilt.


{Class Poll – More voted to convict than to acquit.}

*On Appeal – there is a different burden of proof.  It is whether “a rational trier of fact could reasonably have reached the result that it did.”  The finding is reviewed in the light most favorable to the prosecution.

E.
Jurors/Juries
1.  Jurors Interpretation of the Facts
Often times, the jurors interpretation of the facts is more important that the rules of law.  This is particularly true when the jurors are determining “beyond a reasonable doubt” and the “presumption of innocence.”

2.  Jury Nullification
The jury has the power to ignore the facts and the judge’s instructions on the law and acquit someone where the prosecution has proved all the elements of a crime beyond a reasonable doubt.  And, once a jury acquits someone, the prosecution cannot reprosecute due to the Fifth Amendment’s prohibition against “double jeopardy.”

Juries are told they have an obligation to follow the instructions, but they really don’t have to.

Juries are not informed of their “right” of nullification.


State v. Ragland (S.Ct. of NJ) 1986
Pg. 19

Def. who was convicted of armed robbery and possession of a weapon by a convicted felon appealed b/c the judge used the word “must” when instructing the jury that if they found that the def. was in possession of a weapon during the commission of the robbery, “you must find him guilty of the [possession] charge.”  And, the def. felt the jury should have been informed of their power of nullification.

Holding:  “Jury nullification is an unfortunate but unavoidable power.  If should not be advertised … and it should be limited.  Efforts to protect and expand it are inconsistent with the real values of our system of criminal justice.”  [The conviction was reversed and remanded for a new trial on other grounds.]

3.  Jury Instructions

Typically mandatory instructions like “must find guilty” are disfavored because they interfere with the def.’s due process.  e.g.  The judge won’t say:  “If you find that the def. was racing at excessive speeds on the highway, you must find him guilty of reckless driving.”  More likely, the judge would say, “… you may find the def. guilty of reckless driving.”

M:  Believes that if you tell a jury they “may” find the def. guilty, they often will.

F.  Interest-Based Bargaining
This is a strategy that focuses on satisfying as many interests or needs as possible for ALL negotiators.  There are three types of interests to keep in mind:


1.  Substantive Interests – These are content needs e.g. money, time, goods & services, resources.

2.  Procedural Interests – Needs for specific types of behavior or the way that something is done.

3.  Relationship or Psychological Interests – Needs that refer to how one feels, how one is treated, or conditions for an ongoing relationship.

The key to this type of bargaining is to:

1.  Identify and express the substantive, procedural and relationship interests that you wish to achieve.

2.  Discover the substantive, procedural and relationship interests that are important to the other negotiator.

3.  Find out WHY the needs are important to the other negotiator and find our how important.

II. JUSTIFICATION FOR PUNISHMENT

A. Utilitarian Theory – Achieves Societal Benefits

There are three goals of the Utilitarian Theory:

1.  Deterrence

Pg. 35

In general, it has been found that an increase in the detection, arrest and conviction rate is of greater deterrent consequence than an increase in the severity of the penalty upon the conviction.


a.  General Deterrence – Deters potential defendants


b.  Specific Deterrence – Deters the specific def. from committing future crimes.

2.  Incapacitation
This is to remove dangerous individuals from society, to protect society from that person.

3.  Rehabilitating/Reform

This may be a goal, but it is not a justification for punishment.

This theory holds that offenders can be “changed” into nonoffenders if given proper “treatment.”  They believe that punishment may help to reform the criminal so that her wish to commit crimes will be lessened.  In the mid-1970’s this theory was rejected and hasn’t gained much credence since.


People v. Superior Court (DU) (CA App.) 1992

Pg. 49

The def., a liquor store owner, shot and killed a 15 yo black girl in the back of the head after a struggle over an alleged orange juice theft.

Holding:  Du found guilty of voluntary manslaughter (intentional and not justified or excused.)  Judge Karlin sentenced Du to ten years in state prison, but then suspended the sentence and placed Du on probation.  

*The Judge incorporated a Utilitarian approach to punishment because she said the def. was unlikely to repeat this or any other crime.  Thus, did not see the need for the mandatory sentencing for voluntary manslaughter.

*This was also an unusual case b/c under the CA Code, the only purpose is “punishment” and the Code mandates a Retributivist form of punishment.  It was also unusual because the Prosecutor appealed the Judge’s sentence saying that she abused her discretion in finding that this was a “unique” case that involved a lesser sentence.

B. Retributive Theory – The Defendant Deserves the Punishment (Morally)
Pg. 40

This theory considers the victims rights and believes the def. punishment is their “just deserts” for committing the crime.  Unlike the Utilitarian theory which looks forward to justify the imposition of punishment, retributivism looks backward to the past act that the criminal committed.

1.  Negative Retribution – It is morally wrong to punish an innocent person, even if society might benefit from the action.

2.  Positive Retribution – Agree that it is wrong to punish the innocent, but a guilty person must be punished.  Retributive justice is a necessary and sufficient condition of punishment.

a.  Assaultive – Punishment is justified without looking at the rights of the guilty and without determining what might be in the best interest of the guilty.  This must be done to deter people from taking law into their own hands.  If they felt justice wasn’t served, they would do it themselves, so must punish the def. to prohibit this.

b.  Protective – The guilty has received a benefit of a crime and society had to shoulder the burden.  Thus, the guilty person must pay society back.  A principle of reciprocal benefits and burdens.

U.S. v. Jackson (7th Cir. 1987)

Pg. 55

30 min. after being released from prison on 2 prior bank robberies the def. robbed another bank.  Jackson, def., received a life sentence under §1202.

Holding:  Life sentence without the possibility of parole.

*Retributivist because you only look at the crime and if the def. is guilty, then they are to be punished according to the guidelines in the statute.

**  Compare Du and Jackson
Du receives NO prison time, even though she killed someone – Utilitarian Theory

Jackson receives life in prison w/out possibility of parole, even though he never inflicted any physical injury on anyone – Retributivist Theory.

C. Restorative Justice (McMurtrie’s Creation)

This theory allows mediation between an offender and the victim and allows both parties to be involved, not just the state.  This typically only applies in property crimes.

D.
MPC §1.02(1) – The General Purposes of the Provisions Governing the Definition of

Offenses are:

- To forbid and prevent conduct that unjustifiably and inexcusably inflicts or threatens substantial harm to individual or public interests. (a)

- Incapacitation. (b)  
{remove from society}

- Retributivist. (c)

{make the criminal pay for his crime}


- Notice. (d)

{conduct that will constitute a crime}


- Gradation of punishment. (e)
{differentiate between serious and minor crimes}

E.
Sentencing

Indeterminent Sentences – Broad Sentencing Discrection.  Most states have these guidelines where the judge can sentence anywhere within the range, and if they do so, the sentence cannot be appealed.  e.g. Range of 0 to 10 years, and if the judge sentences 7 years, it cannot be appealed.

Indeterminent sentencing has become less popular with the relative disappearance of rehabilitation as a goal of punishment.

Determinent Sentences –  A Narrow Range of Authorized Sentences.  In 1984, Congress passed the Federal Crime Control Act which created a United States Sentencing Commission to devise sentencing guidelines.  The initial guidelines were sent to Congress in 1987, but have been amended regularly since then.  The guidelines are more than 400 pages.  A federal judge must proceed through a seven-step process that leads to a table that sets out a narrow range.  Some states have followed this course.


With guideline sentencing, mitigating factors and aggravating factors can be taken into account.


Minimum Sentences – Some states have minimum sentences, and nothing more.

WA Sentencing Guidelines – Are determined by points encompassing both:


1.  Prior Criminal Record (convictions only, not charges)  “Offender Score”


2.  Seriousness Level of the Offense  


Scarlet Letter Sentences – This is a shaming sentence.  This can be done in four ways:


1.  Stigmatizing Publicity – def. placing an ad in a newspaper stating what she had done.


2.  Direct Stigmatization – def. having to place a sign on his car saying, “convicted dwi”


3.  Self-Debasement – def. required to clean the police department’s stables.


4.  Contrition – def. required to stand on the steps of City Hall and apologize for hitting his wife.

Appellate courts have frequently struck down these forms of punishment.  Often they have been invalidated on the ground that the special conditions of probation were not authorized by statute.

MPC §1.02(2) – The general purposes of the provisions governing the sentencing and treatment of offenders are:


- Deterrence. (a)


- Reform. (b)


- Proportionality. (c)


- Notice of sentence that may be imposed. (d)


- Gradation of punishment. (e)


- Define, coordinate and harmonize the courts, admin. officers and agencies. (f)


- Advance generally accepted scientific methods and knowledge of sentencing. (g)


- Integrate responsibility in a single department or agency. (h)

F.
Proportionality of Punishment

This is the belief that there must be equality between the crime and the punishment.  The penalty for the offense must be proportional to the crime.

The Eighth Amendment provides that, “Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishment inflicted.”  The S.Ct. ruled that the cruel and unusual punishment clause “was directed, not only against punishments which inflict torture, ‘but against all punishments which by their excessive length or severity are greatly disproportionate to the offense charged.’”  Weems v. U.S.  (S.Ct. 1910)

The S.Ct. has struggled with the question of what constitutes “grossly disproportional” punishment, and is deeply divided on whether the federal judiciary should become involved in proportionality overview.

*Negotiation Exercise on Roberta Days – Two sales of $20 of heroin to undercover cop.

Under WA Sentencing Guidelines (With prior criminal history)

If she pled guilty to one count of delivery of heroin – 77 to 102 Months  {6.4 yrs. to 8.5 yrs.}

If she pled guilty to both counts of delivery of heroin – 108 to 144 Months  {9 yrs. to 12 yrs.}

*Is this punishment proportional to her crime???

{Class was much lower than the sentencing guidelines.  Ranges between 0 and 2 yrs.}

*She did have a prior criminal history.

*But, there were also mitigating factors e.g. attending college, and young son.

G.
Miscellaneous Statistics


1998: 

1.8 Million were incarcerated.




76,000 increase since 1997




1 in every 150 Americans is in jail/prison




Costs $20,000 per year for each person in jail/prison


Projection:
(If the rates continue to rise as they have been in the past, then in the near future)




1 in every 20 Americans will spend some time in jail/prison




1 in every 4 African Americans will spend some time in jail/prison


Drug Convictions:





60% are African American 

(But, African Americans only represent 12% of the population & only 16% of the users.)

90% of crack convictions are of African Americans

(Lesser penalties for convictions of powder cocaine.)

III.
ACTUS REUS (ACTS)

There are three components of a crime:

1.  Forbidden Act (Actus Reus <Act> + Mens Rea <Mental State>)

2.  Attending Circumstances

3.  Result

The focus of this section is the physical or external part of the crime – the act.  Usually the act includes both the conduct and the harmful result.

A.
Common Law v. MPC  (Chart)


Common Law



v. 

MPC

Voluntary Act (Including Possession)
Voluntary Act - §1.13(2) & §2.01(1) & (2)

Omission
Omission - §2.01(3)


Possession - §2.01(4)

B.
Voluntary Acts


Every criminal act requires a voluntary act.

1.  Common Law Voluntary Act – A movement of the human body that is, in some minimal sense, willed or directed by the actor.  A voluntary act can also be the result of habit or even inadvertence as long as the individual could have behaved differently.  

Possession is also found to be a voluntary act.  Many criminal statutes prohibit knowingly taking or keeping a forbidden item.  The mere possession, or the failure to terminate possession once the defendant learns of the item’s presence, is sufficient.

Constructive Possession is also found to be a voluntary act.  This is where the def. may have not exercised physical dominion and control over the item, but the proximity to the item or the def.’s ability to gain control or dominion over the item is sufficient.

2.  Common Law Involuntary Act – An act where the individual had no conscious control.  These may include acts done while unconscious or sleepwalking or acts resulting from physical causes such as an epileptic seizure.  They also may include bodily movements caused by being struck by another person or object.  (Falling asleep at the wheel of a car is NOT an involuntary act.)

If the person acts involuntarily, it is as if no “act” occurred.

*Be careful with this category b/c if there is at least one voluntary act the def. may be criminally liable e.g. a def. who knew he was subject to epileptic seizures voluntarily drove a car and subsequently killed four people when he lost control of the car during an epileptic seizure.  He was convicted of negligent vehicular homicide b/c the act of getting into the car and driving satisfied the “voluntary act” element of the crime.

3.  MPC  §1.13(2) & §2.01(1) & (2) – “Act” or “Action” – is a “bodily movement whether voluntary or involuntary.”  However, “his liability is based on conduct that includes a voluntary act …” (not an involuntary act).  The MPC does not define “voluntary act” but commentaries suggest that it is essentially behavior that is within the control of the actor.  The MPC does define what a voluntary act is NOT - §2.01(2):


(a)  a reflex or convulsion;


(b)  a bodily movement during unconsciousness or sleep;


(c)  conduct during hypnosis or resulting from hypnotic suggestion;

(d) a bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual.

C.
Omissions

1.  Common Law Omission

The criminal law is occasionally used to motivate individuals to perform obligations imposed on them by other laws.  The failure of a person to act when he is under a legal obligation arising from civil law also satisfies the actus reus requirements for the crime.  There is no legal duty to rescue, but there are seven areas where one may be legally required to act:

1.  By statute – e.g. a law requiring medical providers to report suspected child abuse

2.  By contract – e.g. a nursing home that enters into a contract to provide medical services to the residents

3.  By relationship – e.g. a parent must provide food, shelter and clothing to a child

4.  By voluntary assumption of care – e.g. taking a sick person into one’s home instead of to the hospital

5.  By creation of peril – e.g. someone who pushes another who cannot swim into a deep lake


The following two weren’t mentioned by M, but were in the book:

6.  Duty to control the conduct of another – e.g. a business executive may have a duty to prevent the company chauffeur from speeding

7.  Duty of a landowner – e.g. a theater owner has a duty to provide reasonable emergency exits for his patrons

*Several recent cases have dealt with whether a parent can be criminally punished for failing to prevent someone else form abusing their child in situations where the parent also feared violence at the hands of the abuser.  E.g. Mothers who know of ongoing sexual abuse of their young daughters by a father, stepfather, or boyfriend and don’t take steps reasonably calculated to prevent the abuse.  Most courts conclude that a parent does have a legal duty to act, and that failure to prevent the abuse can result in criminal prosecution.

2.  MPC Omission - §2.01(3)

Like the common law, the MPC permits an omission or failure to act to satisfy the conduct element of a crime in two different types of cases:

(a)  the omission is expressly made sufficient by the law defining the offense [when the statute defining the offense expressly states that failure to act is a crime] or

(b) a duty to perform the omitted act is otherwise imposed by [civil] law.

D.
Possession


1.  Common Law Possession – Falls under a “voluntary act.”

2.  MPC Possession - § 2.01(4) – “Possession is an act, within the meaning of this Section, if the possessor knowingly procured or received the thing possessed or was aware of his control thereof for a sufficient period to have been able to terminate his possession.

E.
Cases Involving Definition of Voluntary Acts & Omissions


1.  Martin v. State  (AL Ct. App.)  1944     Pg. 112    {Taken into public does NOT count}

The def. was taken from his house by police officers and was then charged and convicted with being a drunk in public.  The statute for being drunk in public presupposed a voluntary appearance in public.

Holding:  Ct. of Appeals overturned, b/c def. did NOT commit a voluntary act by being in public.  He was taken into public by the police officers.


Q. 
Is Martin liable under the MPC - §2.01?


A. 
MPC says it has to “include” a voluntary act.



Statute says:



1)  Def. was drunk



2)  Def. was in public



3)  Def. manifested drunkenness by profane and vulgar discourse

Since def. voluntarily got drunk and manifested behavior, it may not be critical that it wasn’t his own volition that put him in a public place.  Therefore, under the MPC, he may be liable.  But, the word “appears” in the statute may be used as a defense under the language of the statute, even if he doesn’t have a defense under the MPC §2.01


2.  State v. Utter
 (Wash. Ct. App.)  1971
Pg. 114   {Involuntariness needs lots of evidence}

An inebriated combat vet stabbed his son, killing him.  Def. had no recollection of the act and claimed a “conditioned response” defense because his jungle warfare training and experiences created “an act or a pattern of activity occurring so rapidly, so uniformly as to be automatic in response to a certain stimulus.”  The trial ct. did not allow this defense and instructed the jury to disregard all evidence introduced on this subject.

Issue:  Did def. “act” within the meaning of the RCW relating to homicide that required a “voluntary” act?

Holding:  Appeals court held that there was insufficient evidence presented as to def.’s unconscious or automatistic state at the time of the act.  Based upon the evidence presented, the jury could only speculate on the existence of the triggering stimulus.  Thus, the trial ct.’s finding was affirmed.  Def. remained convicted of manslaughter.



Q.
Would Utter come out differently under the MPC - § 2.01(2)(a)



A.
Yes, if the alcohol was ignored.

His automatic reaction could be a defense b/c it was not voluntary, it was a reflex.  §2.01(2)(a).  But, the introduction of intoxication is a complicating factor, b/c it does not allow for an action to be deemed involuntary.



3.  Thomas v. State  ( GA Ct. App.)  1924  Hand-out  {Involuntary presence does NOT count}

Def. was convicted of being drunk on a certain public hwy.  He was arrested at a church beside the road and then carried, under custody, along the same road to the county jail.  It was only after he was arrested that he manifested drunkenness on the highway while in custody.

Holding:  Cannot be convicted of drunkenness on a public road if the presence was involuntary i.e. under arrest.  Reversed the lower court’s judgment.   


4.  People v. Beardsley  (S.Ct. of MI)  1907   Pg. 118  {Omission did NOT = criminal liability}

Beardsley was having an affair with Blanche and they had been drinking together over the weekend.  Blanche was intoxicated and took morphine.  Beardsley had the woman taken to a room in the basement because his wife was coming home and he asked another tenant to let her out the back door when she awoke, but she died.  Beardsley was convicted of manslaughter and sentenced to state prison for 1 to 5 years.

Holding:  Beardsley did not have a legal obligation or duty to act.  He did not assume by fact or implication care or control over Blanche.  Conviction was set aside.

*Would have been different if Blanche was his wife – he has a legal obligation to act for wife.

5.  Barber v. Superior Court   (CA Ct. App.)  1983 

Pg. 124 

{Distinguishing Acts from Omissions}

Two doctors were charged with murder and conspiracy to commit murder.  The patient was in a deeply comatose state with severe brain damage that was likely permanent.  The family asked that the life support be cut and the doctors complied.  Then the family asked for the removal of the intravenous tubes and the doctors complied and the patient died.


(Were the doctors’ actions “acts” or “omissions” ???)

Holding:  The cessation of “heroic” life support measures is not an affirmative act but rather a withdrawal or omission of further treatment.  And, a physician has no legal duty to continue treatment once it has proved ineffective.  The doctors’ omission to continue treatment, although intentional and with knowledge that the patient would die, was NOT an unlawful failure to perform a legal duty.  The trial court erred.

IV.
MENS REA (MENTAL STATE – INTENTION)

**Most Important §
Early common law focused on the harm to the individual.  It was focused solely on the act, not on the motive or intent.  Now we look to the intentionality of the crime or the mental state of the defendant.

There is both a broad and a narrow meaning of the term “Mens Rea.”

Broad Meaning is “guilty mind” or “vicious will” in Latin.  This is where the def. commits the actus reus with moral culpability or with a blameworthy state of mind.  Culpability Approach

Narrow Meaning is the mental state expressly required in the definition of the offense.  This is the “elemental” meaning of mens rea.  Elemental Approach

A.
Specific Types of Mens Rea or Levels of Intentionality

Under common law, it was found that there were 76 terms in federal statutes alone that were used to describe mens rea.  In an attempt to define the usual mens rea, the courts divided the terms into three major concepts:

1.  Intent – The person intends or acts with intent to accomplish a result or engage in specific conduct.

2.  Knowledge – The person has knowledge that such result is practically certain to be caused by his conduct.

3.  Recklessness – Conscious risk creation or conscious decision to ignore a risk.  A state of awareness is involved, but the risk is a probability less than substantial certainty, which is the higher “knowledge” level.

B.
Specific Intent and General Intent  (Common Law)
Pg. 140

M:  “One of the most confusing areas of criminal law.”

1.  Specific Intent 

*Crimes with mens rea are specific intent crimes.  

*Crimes that involve either 1) intent, or 2) knowledge “mens rea” are specific intent crimes.  

*An act plus a further objective equals specific intent.  

*The defendant intends a result in addition to the act.

The state must prove the intention by independent evidence, other than the evidence inferred from the conduct.  Specific Intent crimes qualify for additional defenses not available for other kinds of crimes.

2.  General Intent 

*Where only the actus reus is present.  

*Crimes that involve either 1) recklessness, or 2) negligence “mens rea” are general intent crimes.  

*An act, with no further objective equals general intent.

*The defendant intends the conduct only (not the result).

This gets tricky though – see the following:

*Assault is a general intent crime.  But, assault with the intent to rape is a specific intent crime.

*Breaking and entering is a general intent crime.  But, breaking and entering with the intent to commit a felony is a specific intent crime.

*Burning down your house is a general intent crime.  But, burning down your house with the intent to obtain insurance is a specific intent crime.

(And, the words with the intent … need not be present in the statute to make it a specific intent crime.)

C.
Mens Rea under the MPC - §2.02  (General Requirements of Culpability)

The MPC abandoned the concepts of specific intent and general intent. 

Mens Rea and the Model Penal Code

Culpability Level
Conduct

Attendant Circumstances
Results

Purposely
Def.’s conscious object is to engage in such conduct.
Def. is aware or hopes or believes circumstances exist.
Def.’s conscious object is to cause this result.

Knowingly
Def. is aware his conduct is of this nature
Def. is aware the circumstances exist.
Def. is aware that the result is practically certain.

Recklessly
Def. consciously disregards a substantial & unjustifiable risk that he is engaging in this proscribed conduct. 
Def. consciously disregards a substantial and unjustifiable risk that the proscribed circumstances exist.
Def. consciously disregards a substantial and unjustifiable risk that the result will occur.

Negligently
“grossly” fails to recognize a substantial & unjustifiable risk he is engaging in this conduct.
“grossly” fails to recognize an unjustifiable risk that the proscribed circumstances exist.
“grossly” fails to recognize a substantial and unjustifiable risk that the result will occur.

The MPC looks at the elements of the offense - §1.13(9)
Pg. 989

1.  Conduct

2.  Attendant Circumstances

3.  Result

The MPC defines four types of culpability when interpreting statutes - §2.02(2)

Pg. 990




{Look at exact wording in MPC}

1.  Purposefully – “I want to kill the guy in the UCLA sweatshirt.”  The person wants the intended result.  And, if someone engages in conduct, no matter how unlikely the result, if the intentionality is there, it is purposefully.  Conscious objective to engage in conduct or cause the result.





2.  Knowingly – If engaged in conduct that will overwhelmingly produce the result, even if they didn’t necessarily want the result.  Practically certain.

3.  Recklessly – Where engaged in conduct with a great risk of harm, was aware of the harm, and disregarded the risk of harm.  e.g. drunk driving  Risk must be substantial + unjustifiable.  Conscious risk taking.

4.  Criminally Negligent – e.g. zooming around a bus when it is stopped with flashing lights and hits a kid.  Should have known, a reasonable person would have known.  Unconscious risk taking.



Purposefully

Knowingly

Recklessly

Negligently



The MPC’s Pyramid of Mens Rea
If you prove #1 (Purposefully), then you necessarily meet the three lower  intents.  If you prove #2 (Knowingly), then you necessarily meet the two  lower intents (Recklessly & Negligently).  Proving the highest intent also proves any of the lower intents.  §2.02(5)
If the statute is silent on the culpability sufficient to establish a material element of an offense, such element is established if a person acts purposely, knowingly or recklessly.  (Doesn’t matter that the statute is silent.)  §2.02(3)
IMPORTANT
If mens rea is spoken to in the statute, then it applies to all the material elements of the crime unless another contrary purpose plainly appears.  §2.02(4)

IMPORTANT
D.
CASES (Intent/Culpability)

In these cases, the actus reus is present, but we need to look further and ask about the mens rea.


1.  Regina v. Cunningham  (Ct. of Crim. App.)  1957    Pg. 133    {Defn. of Malicious}

The Def. tore out a gas meter in a cellar causing his mother-in-law to inhale gas and become partially asphyxiated and endangered her life.  Def. was convicted of unlawfully and “maliciously” causing to be inhaled by the victim, “a noxious thing so as to endanger her life.” 

The trial judge directed the jury that if they found that def. did something “wicked” i.e. taking the meter, then it would satisfy the “malicious” requirement.  He was “wicked” but this should not have been the definition of malice.

The Outline of Criminal Law in 1902 said that any statutory definition involving “malice” must show either:


a.  an actual intention to do the particular kind of harm that in fact was done, or

b.  recklessness as to whether such harm should occur or no – the accused has foreseen that the particular kind of harm might be done, and yet has gone on to take the risk of it. 

Holding:  It was incorrect for the trial judge to say that malicious meant wicked and cannot say whether jury would have convicted under the proper definition of malicious.  For conviction, either:  1) Intent, or 2) Reckless needed to be proven.  Thus, conviction was quashed. 

*In this case, the trial court was looking at the “Culpability Approach” to mens rea. And the appeals court was looking at the “Elemental Approach” to mens rea.


2.  People v. Conley  (IL Ct. App.) 1989  
Pg. 135
     {Clarification on “Intent”}


{Def.’s intent of “knowledge” did not have to be proven beyond a reasonable doubt}

Def. smashed a wine bottle on the victims face.  The victim suffered broken upper/lower jaw, 4 broken bones, lost tooth, root canal, ten damaged teeth, and a permanent condition – mucosal mouth and permanent partial numbness of one lip.

Def. appealed contending that:  1) State failed to prove beyond a r/d that the victim incurred permanent disability and 2) State failed to prove that the def. “intended” to inflict a permanent disability.

Holding:  App. Ct. held there was sufficient evd. to establish permanent disability under the statute, b/c the intent of the § was to protect the “bodily integrity of the person.”  And, there was sufficient evd. to find “intent” to cause permanent disability b/c the § called for “intentionally” (conscious objective) or “knowingly” (consciously aware that harm was practically certain to be caused).  *One “intends” the natural and probable consequences of his actions.  

“Natural & Probable Consequences Doctrine.”

State does NOT have burden of proving that Def. had intent or knowledge beyond a r/d.


3.  Sandstrom v. Montana  (S.Ct. 1979)   Pg. 138   {Clarification on “Intent”}

S.Ct. held it was unconstitutional for a judge to instruct a jury that the law presumes that a person “intends” the consequences of his action.  Def. cannot be forced to disprove a presumption of intent.

4.  People v. Scott  (CA App.)  1996     Pg. 138 
{Transferred Intent Re: Victim Harmed}

Def. fired an automatic weapon into a public park in an attempt to kill a certain individual but fatally shot a bystander instead.  Def. was still convicted on intent-to-kill murder of the bystander, even though his intent was to kill a different person.
“BAD AIM CASE”

M:  This is really a false doctrine; because “homicide” (intentional killing) is of some person, the statute does not specify that is must be a specific person.  So, would meet the statute even with out discussing transferred intent.

5.  Regina v. Pembliton  (Cox Crim. Cas.) 1874   Pg. 139  {Cannot Tran. Intent to Diff. Crime}

Def. threw a rock intending to strike a person with it, but instead the rock hit and broke a window.  The prosecutor canNOT prove malice by transferring def.’s intent to hit a person to a intent to strike property.  Cts. do not transfer intent to different types of crimes.

**Remember in “Transferred Intent Cases” that there are actually two crimes; murder (for the unintended bystander who was killed) and attempted murder (for the intended target who wasn’t actually hit.) 

E. 
Statutory Interpretation of Mens Rea


1.  Analysis


When trying to determine mens rea, start your analysis by:

1.  Looking at the Statute  (What are the elements?  What is specified?  e.g. “knowingly” or “intentionally”  Plain meaning.)


2.  Looking at Case Law

3.  Looking at Legislative History

4.  Looking at Legislative Intent

5.  Think about Policy Considerations

2.  MPC

{Cross-reference to subsection C – Mens Rea. on Pgs. 10 & 11}
*Remember when interpreting statutes that the MPC says:

1.  Every crime requires some level of intentionality:  Purpose, Knowledge, Recklessness, or Negligence.  §2.02(1)

2.  If the statute is silent on mens rea, there will be at least a mens rea of “recklessness” required.  §2.02(3) 
3.  The mens rea spoken to in one area of the statute, applies to all material elements of the crime unless another contrary purpose appears.  §2.02(4)

4.  Mens rea only applies to material elements, not other elements such as “jurisdiction.”  §1.13(10)  Other elements that are NOT considered material are:  statute of limitations, venue, or any other matter similarly unconnected with the forbidden act.

3.  Cases

a.  U.S. v. Morris  (2nd Cir. 1991)
Pg. 149
{Intent of § did NOT go to result}

Def. attempted to show inadequacies of computer network security by releasing a “worm” onto the internet.  Def. did not think it would be too harmful, but his calculations were erroneous and the worm caused crashes and delays at numerous installations.  The def. attempted to help kill the worm, but it was too late.

Def. was found guilty by a jury of violating 18 U.S.C. §1030, b/c the Dist. Ct. held that the intent requirement in the statute only applies to accessing the computer without authorization and not an intent to cause the resulting damage.

Holding:  “Intentionality” standard applied only to the “access” phrase section of §1030, and not to the “damages” phrase.  Conviction Affirmed.

b.  U.S. v. Yermian (S.Ct. 1984)  Pg. 154 – Note 3  {Intent does NOT go to Jurisd.}

Def. argued that he had “knowingly” made false stmts. to his employer and the employer sent it to the govt., the def. did not.  He said that the govt. had to prove that he “knowingly” provided false info to the govt.

Holding:  “Knowingly” didn’t apply to jurisdiction b/c it is not a material element and def. could still be prosecuted even though it appeared by a strict reading of the statute and grammar that “knowingly” should apply to jurisdiction. 

F.
Strict Liability


1.  Common Law

This is supposed to be the “no intent crime.”  The term is used pretty loosely and it is supposed to mean that NO mens rea need be present in order to find guilt.  Neither intentionality, nor guilt/culpability need be found.

Strict Liability typically applies to regulations e.g. sale of prescription drugs.  Congress has passed many statutes under the rubric of “public welfare” offenses that are strict liability offenses.  These statutes focus on social betterment.

Public Welfare Offenses:
Are a result of the Industrial Revolution

-Typically it involves a violation of a regulation/statute

-Less severe penalty

-Less stigma with conviction

-Def. holds themselves out as a responsible party in relation to public welfare e.g. food provider

-Violations typically involve fines rather than prison sentences

-Violations typically involve neglect or inaction

(These are much different that Common Law Offenses, which are Crimes Against the State, Crimes Against Property, Crimes Against Persons, Crimes Against Social Morals, etc.)

**On Test:  If given a regulatory statute or a moral statute with NO adverbs such as “knowingly,” “willfully,” or “intentionally,” then it is probably a strict liability crime and if the Prof. gives you possible defenses, cross out any defenses that involve the def.’s intent – they do not apply.

Another type of strict liability crime would be Statutory Rape.  See Page 30

A mistake of fact i.e. Def. thought she was 19, can never be a defense, b/c it goes to the “intent” and intent is irrelevant in strict liability.

2.  MPC - Generally
The MPC disfavors strict liability, b/c it believes there should always be some intentionality/mens rea – either purpose, knowledge, reckless, or negligent.

3.  Cases


U.S. v. Cordoba-Hincapie  (D.C. E.D. NY)  1993
Pg. 155   

Description of public-welfare crimes and how they do not require mens rea.  It is justified b/c the penalties are relatively small and usually don’t involve imprisonment.

Staples v. U.S.  (S.Ct. 1994)   Pg. 156   {Ultimately NOT a Strict Liability Case}

Def. was arrested for possessing a fully automatic converted AR-15 in violation of 26 USC §5861(d) which made such possession a crime, punishable by up to 10 years in prison, without proper registration.  This gun wasn’t properly registered, and the def. was convicted and sentenced to 5 years probation and a $5,000 fine.

The Dist.Ct. did not believe that the government had to prove that def. “knew that the gun would fire fully automatic.”  They were treating as a strict liability case.  The App. Ct. affirmed.

Holding:  The S.Ct. held that Congress did not intend to eliminate a mens rea requirement; therefore, a def. must “know” the facts that make his conduct illegal.  The elements of the crime were:

1.  Possession of a firearm- def. “knew” of possession

2.  That gun was a firearm as defined under the § that needed to be registered - def. alleges he did NOT “know” that.

Therefore, Ct. of App. holding was REVERSED and REMANDED.

If this had been a strict liability case, the only thing that would have required proving was that the gun was in def.’s possession.

Mens rea requirement is the rule, rather than the exception.  S.Ct. ruled that gun ownership is not a “public welfare” exception.  And, b/c the penalty is harsh, it implies that intent is necessary.

Garnett v. State  (MD App.)  1993
     Pg. 164      {A Jury Instruction Case}

Def., a 20 yo, mentally retarded person had sexual intercourse with a 13 yo girl in violation of MD’s §463 – which provides that 2nd Degree Rape is sex with another person under 14, where the accused is at least 4 years older than the victim.

Def. was found guilty, even though he claims he didn’t “know.”  Trial Ct. finds the statute is one of strict liability.  App. Ct. AFFIRMS and concludes that the § did impose strict liability.  They looked at:


-wording of the statute


-legislative history (leg. knew how to write in defenses but chose not to)


-policy considerations (protect young victims)


-majority of states have the same standard

App. Ct. held that if the § required the addition of a mens rea requirement, it must come from the legislature and cannot be judicially created.


**Elemental Approach to Mens Rea

(Dissent took a Culpability Approach to Mens Rea arguing it shouldn’t be a strict liability offense.)

G.
Mistake (of Fact) and Mens Rea

1.
Common Law
Mistake is always a defense when applied to specific intent crimes; whether mistake was reasonable or not. 

**Watch on exam – it doesn’t matter how preposterous the mistake may be, if the jury believes 

     that the def. had that belief, that is sufficient.

Mistake has to be “reasonable” if applying it to malice (e.g. murder) or general intent (e.g. battery) crimes.

Mistake is Never a defense to the NO intent crime of strict liability.

Mental State of the Crime



Application of the Defense

Specific Intent
ANY mistake is allowed whether reasonable or not.

General Intent & Malice
ONLY a reasonable mistake is allowed.

Strict Liability
NEVER allowed as a defense.

Example of Mistake of Fact:
Def. is charged with intentional possession of illegal narcotics.  When arrested, the def. had in his pocket a sealed birth control pill container, which turned out to be filled with crack cocaine pressed into pill form.  Def. claims that a friend asked him to pick up the pills from the pharmacist and unbeknownst to him, it was cocaine.  If def. truly believed this, he cannot be convicted of intentionally possessing illegal narcotics.

People v. Navarro (App. Dept. LA Superior Court) 1979   Pg. 172
{Mistake was a Defense}

Def. was charged with grand theft for feloniously stealing beams from a construction site.  Def. alleged that he thought the beams were abandoned.  The trial court gave jury instructions that the good faith mistake that the beams were abandoned had to be a “reasonable” belief.  The def. was convicted of petty theft.

Holding:  The App. Ct. found that theft required “specific intent” to permanently deprive an owner of his property.  As such, any mistake in belief is allowed whether reasonable or not.  (See Chart Above.)  The App. Ct. also looked at the following cases:

-People v. Wetmore (1978) – b/c of mental illness, the def. was not capable of forming specific intent for theft.

-People v. Devine (1892) – “One cannot intend to steal property he believes to be his own.”

-Perkins on Criminal Law (1962) – If it is a “specific intent” crime, the actor must have the intent (mens rea), irregardless of the reasonableness of their mistaken belief.

-Other jurisdictions hold that “specific intent” must be entertained by the actor, regardless of what a reasonable man would have thought.

Because of all of the aforementioned reasons, the App. Ct. said that if the jury concluded that the def. in good faith believed that the beams were abandoned, even though objectively unreasonable, the def. was entitled to acquittal, since “specific intent” was not established.  Trail Ct.’s holding – REVERSED.

2.
MPC Approach to Mistake of Fact - §2.04(1):
The MPC only allows mistake of fact or law to be used as a defense when it specifically negates the mens rea requirement or when the law specifically allows for such defense.

(1)  Ignorance or mistake as to a matter of fact or law is a defense if:

(a) the ignorance or mistake negatives the purpose, knowledge, belief, recklessness or negligence required to establish a material element of the offense; or

(b) the law provides that the state of mind established by such ignorance or mistake constitutes a defense.

Q.  Under the MPC -  §2.04(1) how would the Navarro case be analyzed?

A.  If “feloniously steal” in the statute means that the def. had to have the intent to steal, then the MPC would allow mistake defense if it negates the mens rea – same as chart above.

H.
Moral Wrong Doctrine

Sometimes, even if it is a general intent crime and a reasonable mistake would be a defense, it still isn’t allowed because it is a “moral wrong.”

If the conduct is “immoral,” the def. assumes the risk that, unbeknownst to him, the attendant circumstances were not as he believed them to be and, therefore, his conduct was not only immoral but also illegal.

Regina v. Prince  (1875)
Pg. 176   {Even a reasonable mistake is not a defense}

Def. took an unmarried 14 yo girl out of the possession and against the will of her parents in violation of a statue.  Def. claimed that he believed the female was 18 yo.  Def. was convicted, even though the jury found that under the circumstances, def.’s belief was reasonable. 

I.
Legal Wrong Doctrine


Is more adopted by today’s courts.

Similar to “Moral Wrong Doctrine” except that the term “illegal” substitutes for “immoral.”  Therefore, if def.’s conduct, based on the facts as he believes them to be, constitutes a crime – not simply immorality – he may be convicted of the more serious offense of which he is factually guilty.

e.g.  A drug dealer is selling drugs within a 100 feet of a school bus stop which is not marked or indicated in any way.  He is conducting an illegal activity – delivery of a controlled substance – and whether or not he is aware of the school bus stop law which dramatically increases the seriousness of the crime, he is guilty of that too.  B/c def. knew his actions were illegal, and he took the risk of being guilty of other wrongs.

So, there is still a mens rea requirement for the illegal activity, but after that is met, there is strict liability, no mens rea needed, for any accompanying crimes.

J.
Mistake or Ignorance of Law


*This is almost never a defense.

*However, the common law realized that saying “ignorance is never a defense” is too harsh, so statutes were created which specifically pertain to mistake being allowed as a defense.

Mistake or Ignorance of the Law


Common Law




MPC - §2.02 & §2.04
Ignorance of the law is no defense.
Look at whether the mistake negates a material element – culpability is defined in §2.02

What elements are outlined in the statute?
Look to §2.04 - Ignorance or Mistake (1)

Does mistake relate to any of the above elem.?
Did mistake cause a diff. crime §2.04(2)?

Is there a statutory defense built-into the statute?
Is there a belief that conduct is not illegal §2.04(3)?  Then, (a) or (b)?

**Test:  When looking at a case claiming a mistake or ignorance of the law:
1.  First, generally, ignorance of the law is no defense.
2.  Look at the statute and determine which elements are required for the crime.

3.  Determine if the mistake or ignorance of the law relates to any of the elements of the crime.

4.  Is there a statutory defense?  Does the mistake negate the mens rea?  e.g. The statute states, “It is a misdemeanor to knowingly release asbestos in excess of ___ with knowledge of this law.”
(If the EPA can’t prove that you had “knowledge” of that particular law, it is a built-in defense.)

People v. Marrero  (App. Ct. NY) 1987   Pg. 177  {Mistake of law did NOT relate to Element}

Def. is arrested for possessing an unlicensed, loaded .38 in violation of NY §265.02.  Def. is a federal prison guard.  Def. believed b/c he was a prison guard that he was exempt from the statute.  But, look at the elements of the crime in the statute:


1.  Possession of a pistol


2.  Unlicensed

The statute does not say that the govt. has to prove that the def. is not a peace officer.

Level 1 – Def. has no defense on mens rea – he knowingly had possession of the pistol

Level 2 – There is no statutory defense, where the § allows for mistake or ignorance

MPC – Ignorance or Mistake(§2.02 & §2.04(3))
First, determine what mens rea is required by the statute and go to §2.02 and look at the requirements under P, K, R, N.
e.g. Under P - §2.02(2)(a)(ii), Purpose involves a subjective analysis and as long as def.’s belief is an “honest” belief, then it negates then mens rea.
  *This step is also outlined in §2.04(1)
Second, look at §2.04:

(1)  Does Ignorance or mistake negate a material element OR does the § allow for ignorance or mistake?
(2)  Did mistake cause him to be guilty of a different crime than the crime he would have been guilty of?  If so, may be able to reduce charge to intended crime under this section. 
(3)  Is there a belief that the conduct does not legally constitute an offense?


(a)    statute is not known to actor and has not been published or made available.

(b)    
he acts in reasonable reliance upon an official statement of the law,

afterward determined to be invalid or erroneous, contained in (i) a statute or other enactment; (ii) a judicial decision, opinion or judgment; (iii) an administrative order or grant of permission; or (iv) an official interpretation of the public officer or body charged by law with responsibility for the interpretation, administration or enforcement of the law defining offense.  e.g. an “Opinion” by the AG.
Q.  Does this apply to Marrero?

A.  No, b/c it was Marrero’s mistake in interpreting the law, not the unconstitutionality or erroneousness of the law.

Miller v. Commonwealth  (Va.App.)  1997  Pg. 185  {Estoppel Defense b/c def. detrimentally relied upon law enforcement’s interpretation of the law}

Def. was a convicted felon who knew he was prohibited from possessing a firearm.  He asked many people who he thought would know whether he could have a muzzle-loading rifle and not be in violation of his probation.  He asked his probation officer, the Federal Bureau of Alcohol, Tobacco and Firearms (ATF) and the Virginia Department of Game and Inland Fisheries (VDGIF) and all told him he could have a muzzle loader.  Relying on their interpretations, he purchased a muzzle loader.

Q.  Under the MPC §2.04(3)(b) did he have a defense?

A.  Yes, an estoppel defense b/c he detrimentally relied on interpretation of the law by someone who should have known – the probation officer.  He was a responsible official who should know the law - §2.04(3)(b)  But, ATF & VDGIF were not deemed officials charged with interpreting that law.  Def. would not have had the defense had he only talked to those two agencies.

Hopkins v. State (DE 1949)  Pg. 186  {NO defense b/c not an “official” interpretation}

Minister erected a sign intending to aid in the solicitation of performances of marriage which violated a statute.  He was convicted.  Def. argued on appeal that the local prosecutor advised him that his intended actions were lawful.

Holding:  The defense was not allowed, b/c there was no evidence that it was an “official” interpretation.  It could have been the minister asking the local prosecutor in a social setting.

People v. Weiss  (Lindbergh Kidnapping Case)
 Pg. 188 – Note 5

Def. assisted in arresting someone, even though he did not have the authority of law to do so.  Def. believed he was within the authority of the law to assist in the seizure b/c he had been “deputized” and was given a State Secret Service badge.  Def. was charged under the following statute:

“A person who willfully: 1. seizes, confines, inveigles, or kidnaps another, with intent to cause him, without authority of law, to be confined or imprisoned within this state … against his will … is guilty of kidnapping …”

Elements of the crime are:

1.  willfully seize

2.  without authority of the law
(must have intent to cause)

3.  confine, imprisoned

4.  against will

Since this is a “specific intent” crime, and b/c def. believed, whether erroneously or not, that he had the authority of the law to seize, it applies to the mens rea and can be used as a defense.

Holding:  The Ct. of App. REVERSED def.’s conviction on the ground that he was entitled to have the jury consider his claim that he believed, even unreasonably, that he had legal authority to assist in the seizure.

{Important Case}
Cheek v. U.S.  (S.Ct. 1991)   Pg. 189  {An unreasonable belief can qualify as a defense}

{Belief just must be an “honest” belief b/c “specific intent” crime under the § - would be same for MPC analysis b/c “willful” wouldn’t meet P, K, or R}
Def. was charged with failing to pay his taxes.  Under §7203, it required a “willful” evasion.  Def. alleged he was indoctrinated to believe the federal tax laws were unconstitutional, therefore he didn’t willfully commit and unlawful act.

The Dist. Ct. instructed the jury that an “honest but unreasonable belief” was no defense.  Def. was convicted and the 7th Cir. affirmed.

The issue is whether an “objectively reasonable” misunderstanding of law is required to negate the statutory willfulness requirement.

Holding:  The S.Ct. found that the § required 1) “voluntary intentional violation” of a 2) “known legal duty.”  The main question was whether the def. was aware of his legal duty – whether reasonable or not.  S.Ct. stated that def. could have had an “unreasonable belief” and this would have negated mens rea.  REMANDED  (The S.Ct. did affirm the lower ct.’s holding regarding the irrelevance of the def.’s belief that the tax was unconstitutional.)

Def. was retried, and allowed to try to convince the jury that based on his honest belief (whether reasonable or not) he was not aware of his duty.  He was convicted again – 1 year in prison + a fine.  Apparently the jury didn’t believe him.

V.
CAUSATION

Causation









1.  Dependent (proximate                        1.  Independent cause




     cause)


        2.  Coincidental cause




2.  Foreseeable cause

        3.  Intervening cause - remote, bizarre




3.  Vulnerable victim
Didn’t cause result
4.  Def. takes victim as he

but aggravated it.

     finds her





LIABLE
         NOT   LIABLE


Cause in Fact

Aggravation – Two forces combine, two non-mortal wounds cause death – combined.  Each force was insufficient to cause result by itself, but together they aggravate victim’s situation and bring about result.

Substantial Factor – Two separate acts each of which alone would bring about result, each are a substantial factor and cause-in-fact of victim’s death.

Acceleration – But for accelerating actions, the victim would not have died as quickly

1.  Oxendine v. State  (S.Ct. of DE)  1987 
Pg. 196

{Cause-in-fact Case}

Girlfriend beats the boy, later the father beats the boy.  The father was slow to get help and boy dies on the way to the hospital.  The 1st doctor said both injuries killed the boy.  The 2nd doctor said the first injury – by the girlfriend - killed the boy.

Both girlfriend and father were convicted on manslaughter - § requires that someone “recklessly cause the death of another person.”

Holding:  No but-for causation could be proven against the father.  REVERSED and remanded on assault charges for father.  State’s evidence was insufficient on direct causation.

Possible Theories:
Could have attempted to use “acceleration theory” – that def. accelerated the death even if he did not cause.

-Father’s failure to get medical care may have “accelerated” the death of the boy (omission)

Could have attempted to use “aggravation theory” – that def. aggravated the death even if he did not cause.

2.  Kibbe v. Henderson  (2nd Cir. 1976)   Pg. 201
{Proximate Cause Case}

Kibbe, def., and a friend robbed a drunken man and left him stranded on the side of a road.  Blake came speeding down the road and hit the victim in the middle of the road.  Kibbe and friend were convicted of murder, robbery in the 2nd degree and grand larceny.  Def. claimed jury instructions were incomplete b/c they did not provide for a determination of the causation or intervening/superceding causes.  The App. Ct. affirmed the conviction

Holding:  The 2nd Cir. REVERSED b/c of incomplete jury instructions.  The Court found that it took the necessary determination of causation of death away from the jury and thereby deprived the def. of due process.  Ct. also stated that every element of the crime had to be proven beyond a reasonable doubt and the ct. must instruct as to all elements of the crime, including causation.

**Note 1 on Pg. 204 – the State appealed this decision to the U.S. S.Ct. which REVERSED the 2nd Cir. holding that the trial court’s failure to instruct the jury on causation, although erroneous, did not so infect the trial process as to violate Kibbe’s constitutional rights.  (The S.Ct. did still agree that the trial court should instruct jury on causation.)

*In Criminal Law there is no contributory negligence unless it breaks the causal chain.

*A def. takes the victim as he finds him.

VI.
HOMICIDE

Levels of Homicide:

1.  Murder



a.  First-degree


b.  Second-degree


c.  Third-degree (PA)

2.  Voluntary Manslaughter

3.  Involuntary Manslaughter

4.  Acquittal e.g. Self-Defense

Intentional Killings:



Unintentional Killings:

*Murder




*Murder (e.g. Unlawful Conduct –Felony Murd.) 
*Manslaughter




*Manslaughter (e.g. Unjustified Risk-Taking 

State v. Williams – pg. 24)



A.
Common Law – Homicide

In Common Law the crime of homicide/murder must have “mailice.”



Defn:  Mental disposition to commit a wrongful act or injury without legal justification.



*“Express malice” is deliberate and actual ill will against a person.



*“Implied malice” is reckless disregard of the consequences of wrongful acts.


The four ways to prove malice:


1.  Intent or knowledge to kill (Intentional)

2.  Intent or knowledge to commit serious bodily harm (Intentional)

3.  Extreme recklessness – depraved heart murder e.g. playing Russian roulette (Intentional)
4.  Felony Murder – intent to commit a felony and murder occurs while engaged in the felony.  Any death which occurs as a result of a felony is felony murder, whether intended or not.  This is strict liability – no intention required.  (Unintentional)
Different states define murder and the degrees of murder differently.  Examples include:

Murder in the 1st degree



Willful Intent + Reflection

-Willful (intent to kill)

-Premeditated (time)

-Deliberate (quality of def.’s thought process during this time.)

{Intentional Killings}

State v. Schrader  (WV S.Ct. of App.)  1982     Pg. 229

The def. stabbed the victim 51 times after arguing about the authenticity of a German sword previously purchased by def.  Def. was found guilty of murder in the 1st degree.  The judge instructed the jury that the intention to kill does not need to exist for any set length of time and it can come into existence for the first time at the time of the killing.  Def. alleged that if accepting the judge’s instructions, it would take the “pre” out of premeditated.

Holding:  A person does not need much time to deliberate; it can be done in the “twinkling of any eye.”  The prosecution need only show that is was “willful.”  And “premeditated” when adopted in the WV § in 1868 meant “knowing” and “intentional.”  (2nd degree would be just reckless.)

Murder in the 2nd degree



Intentional BUT without premeditation

Midgett v. State (S.Ct. of AR)  1987
Pg. 233

Def. physically abused his son repeatedly.  The victim eventually died.  Def. was convicted on 1st degree murder.  The def. appeals and alleges that the evd. was insufficient to sustain a 1st degree murder conviction b/c def. did not have intent to kill his son.

Holding:  The S.Ct. of AR found that there was no evidence of “premeditated and deliberated purpose” required for 1st degree murder.  The evidence was sufficient for 2nd degree murder which requires the “purpose of causing serious physical injury.”

In Arkansas:
1st Degree Murder = Intentional + reflection on decision, time



2nd Degree Murder = Intentional killing without premeditation

State v. Forrest  (S.Ct. of NC)  1987

Def. “mercy killed” his ailing father who was in the hospital dying of many serious ailments.  Def. shot his father four times in the head.  The trial ct. judge instructed the jury that they could find one of four possible verdicts:  first-degree murder, second-degree murder, voluntary manslaughter, or not guilty.  The jury found the def. guilty of first-degree murder.  Def. alleges that the judge instructing as to a possible first-degree murder was improper b/c there was insufficient evidence of premeditation and deliberation.

Holding:  S.Ct. of NC found that there was “substantial evidence that the killing was premeditated and deliberate.”  The S.Ct. of NC AFFIRMED the trial ct.’s jury instructions.

B.
 MPC –  Criminal Homicide §210.1

The MPC has abandoned the premeditation and deliberation elements.  There are no “degrees” of murder under the MPC.  It states:

“(1)  A person is guilty of criminal homicide if he purposely, knowingly, recklessly or negligently causes the death of another human being.”
Under the MPC, purposefully, knowingly, and recklessly would all be considered “intentional” killings.

Whereas, negligently would be considered an “unintentional” killing.
C.
Manslaughter:  “Heat of Passion” Killings  - Reducing Murder to Manslaughter

1.  PROVOCATION:

This is a category which is used to reduce a sentence e.g. reducing murder to manslaughter.

The def. lacks “malice” because she acted on a sudden impulse, not in “cold blood.”

There are two main issues to think about when trying to determine the applicability of provocation:

1.  Adequacy of the provocation

2.  Cooling time – has enough time passed for the def. to regain rational thought process?

Historically, it was the judge who determined whether provocation could be used as a defense and it was allowed to reduce murder to manslaughter in the following scenarios:

1.  Extreme Battery

2.  Mutual Combat – just a “tweeking of a nose” was sufficient

3.  Severe Crime Against a Close Relative

4.  An Unlawful Arrest

5.  Observation by a Husband of his Wife Committing Adultery.

-Husband could kill wife and the person with the wife  and receive reductions on both.

-This isn’t totally “historical,” b/c there was a case from Tenn. in 1996 where this was successfully used.

NB:
Washington does NOT have a provocation defense.  (If murder was committed on impulse, it could reduce Murder 1 to Murder 2).

a.  Adequacy of the Provocation
Girouard v. State  (App. Ct. MD)  1991   Pg. 238
{Outlines the “Rule” of Provocation}


** The Case



{Words alone are not adequate provocation}

The wife went on a verbal tirade telling husband that she wanted a divorce and taunting him to hit her or to do something.  She kept telling him the marriage was a mistake and that he was a horrible lover, etc.  The husband “snapped” and stabbed her 19 times.  He alleges that he had no “malice” and that it was her verbal abuse and taunting that made him murder her and that the category of provocation should be expanded.

Issue:  Are words alone provocation enough to reduce a second-degree murder to manslaughter?

Holding:  The provocation in this case was not enough to cause a reasonable man to stab his provoker 19 times.  The following “Rule of Provocation” was used in the reasoning:

Pg. 241

1.  There must have been “adequate” provocation*
2.  The killing must have been in the heat of passion

3.  It must have been a sudden heat of passion – the killing must have followed the provocation before there

     had been a reasonable opportunity for the passion to cool

4.  There must have been a causal connection between the provocation, the passion, and the fatal act.

*For the provocation to be adequate, it must be “calculated to inflame the passion of a reasonable man and tend to cause him to act for the moment from passion rather than reason.”   
Pg. 242

-Words alone are inadequate no matter how abusive or taunting … unless accompanied by an intention and ability to cause bodily harm.

-In this case the wife did step on the husband’s back and pull his hair, but she had no ability to cause him harm.  She was 5’1” – 115 lbs. and he was 6’2” – 200 lbs.

-Even if the husband had mental frailty, the standard is a “reasonable” man.

b.  Cooling Time
The provocation defense is unavailable to someone who has had a “reasonable opportunity for the passion to cool”  i.e. after a reasonable person in the def.’s situation would have calmed down.

Maher v. People  (MI 1862)  Pg. 244

The amount of time cannot be precise and cannot be laid down by the court as a rule of law.  More cooling time may be required for a crime such as rape, adulterous intercourse, or extended abuse and less time may be required by a blow received in a sudden quarrel.

Held:
The question is one of whether is was “reasonable time” for a “reasonable person.”

This is a question of fact for the jury.

NB:  
Regarding whether “Cooling Time” is a jury issue or  judge’s decision:


Majority – Still hold that it is a Judge’s decision


Substantial Minority – Hold that it is a Jury decision

c.  Rekindling of Provocation Defense
This would be where the defendant was inflamed over time.

Then sees the person that had provoked their anger at a much later date and kills them.

See Sample Test 1, Question 1 – Mother who is in court when a jury acquits a man who sexually abused her child.

There is no clear answer on this.  Some courts have allowed the “rekindling” doctrine while others haven’t.

d.  Standard for Reviewing the Provocation

1.  Reasonable Man Standard  (Used to be white, middle-aged, heterosexual man standard)

2.  Reasonable Person Standard  (Think back to Wanrow in Torts.)

Dir. of Public Prosecutions v. Camplin  (House of Lords)  1978    Pg. 250   {Determining the Standard}

A 15 yo boy kills a middle-aged man with a frying pan.  The man had allegedly sodomized the boy and then laughed at him, provoking the killing.  The boy wants the charge reduced to manslaughter.

Issue:  Jury was instructed to consider if the provocation was enough to make a “reasonable man” kill.  Should the jury have been instructed to consider the power of self-control to be expected of a 15 yo?

Held:  Jury should have been instructed to look at the power of self-control of a 15 yo.  

Two important factors to remember:

1.  Gravity of the provocation – how heinous was the crime?  (forcible sodomy is heinous)

2.  Self-control, the degree which should be exercised by that def.  (Subjective)

Courts will usually take into account the following characteristics of a def (b/c the def. has no control over them):

See Notes on Pg. 255-256

-Age

-Sex

-Physical infirmities

Courts will NOT allow unreasonable standards to be used to evaluate the provocation, e.g.


- reasonable drunk man
Regina v. Newell  
Pg. 254 – Note 2


-reasonable homophobia    Commonwealth v. Carr
Pg. 256 – Note 6   {Important Case}


(def. who shoots lesbian women in a secluded campsite.)

 2.  MPC Approach – Extreme Emotional Disturbance   (This is an aff. defense like provocation)


§210.3  Manslaughter:


(1)  “Criminal homicide constitutes manslaughter when:



(a)  it is committed recklessly; or

(b) a homicide which would otherwise be murder is committed under the influence of extreme mental or emotional disturbance for which there is a reasonable explanation or excuse.  The reasonableness of such explanation or excuse shall be determined from the viewpoint of a person in the actor’s situation under the circumstances, as he believes them to be.
{Subjective}


People v. Casassa  (App. Ct. NY)  1980   Pg. 256



Def. killed a woman who lived in his apt. bldg. who had dated him briefly but then told him that

she was not “falling in love” with him and no longer wanted to date him.

Issue:  Had the def., at the time of the killing, acted under the influence of “extreme emotional disturbance?”

Holding:  “We conclude that the determination whether there was reasonable explanation or excuse for a particular emotional disturbance should be made by viewing the subjective, internal situation in which the def. found himself and the external circumstances as he perceived them at the time, however inaccurate that perception may have been, assessing from that standpoint whether the explanation or excuse for his emotional disturbance was reasonable …”  However, they affirmed the lower ct. ruling that no mitigation should be allowed in this case.

Questions to ask when reviewing extreme emotional disturbance:

1.  Was the def. under the influence of extreme emotional disturbance?  If yes, then …

2.  Was the disturbance reasonable?  (if the disturbance is too “peculiar” to the def. then it is unworthy of mitigation – as was the situation in this case.)  This isn’t asking if it was a reasonable excuse for murder – rather was it a reasonable excuse for EED.

*This won’t be a totally subjective test, because the Ct. will still look to objective standard too.

First, look at subjective circumstances of that defendant

Then, assess from the perspective of a reasonable person (after you’ve put yourself in their shoes) – the objective standard.   <A jury issue>

3.  Types of Approaches when Reviewing Provocation

a.  Categorical Approach – Does not allow def. to bring in factors about why the action provoked

him or what caused a heightened level of provocation.  e.g.  Carr  (Pg. 256 – Note 6)  The two

lesbians at a secluded campsite who were shot.


b.  Legal Standard Approach  - the nature of the man and of the circumstances of the provocation 

and whether the injury inflicted by the provocation is permanent or irreparable are all to be

considered.  e.g.  Maher  (Pg. 244 – Note 4)  How to determine the appropriate “cooling time.”

4.  Distinction Between Provocation and Self-Defense


Provocation = “I just raped your daughter.”


Self-Defense = “I’m going to kill you.”

5.  Distinction Between Common Law Provocation and MPC – Extreme Emotional Distress §210.3

-MPC does not require provocation  (adequacy of provocation required in common law)

-MPC does not have any “cooling time” requirement

(Thus, the MPC has removed two basic requirements of common law provocation)

D.
UNINTENDED KILLINGS:  UNJUSTIFIED RISK-TAKING

McMurtrie’s Categories of an Unintended Killing – Unjustified Risk-Taking
1.  No Liability (unintentional killing)

2.  Civil Liability (tortious action)

     *Level of Criminality

3.  Manslaughter

     *Gradation in Criminality

4.  Murder

The Ct. takes the following factors into account when trying to determine between criminal and civil liability and when determining murder v. manslaughter:

1.  Degree of risk?

2.  Was there any justification for the risk?

3.  Was the defendant aware of the risk?

Berry v. Superior Court (App. Ct. CA)   1989   Pg. 266

{Pit Bull - Liable}

Def. owned and trained a fighting pit bull that killed a 2 ½ yo

Issue:  Would a person of ordinary caution or prudence be led to believe and consciously entertain a strong suspicion that def. committed murder?

Holding:  There was sufficient evd. to try the def. for murder b/c of implied malice.  It is for the jury to decide issues of probability of death and subjective mental state.  (Ultimately def. was convicted of manslaughter/negligence, not second-degree murder.)

State v. Hernandez  (App. Ct. MO)  1991     Pg. 273

{Drinking Slogans – Not Liable}

Def., with van adorned with drinking slogans, driving drunk, crashed into the victims’ truck killing one of them.  Def. was convicted of involuntary manslaughter.

Issue:  Def. did not think that the evd. regarding the “drinking slogans” should have been admitted.

Holding:  The trial ct. erred in admitting evd. of the drinking slogans.  Conviction reversed, new trial.

Elements of Involuntary Manslaughter:

1.  Criminal negligence  (doesn’t have to prove that he was “aware” of risk)

2.  Def. caused victim’s death

M:  If the prosecution sought “recklessness”, then the stickers showing awareness would probably have been admitted.  And, that would have provided a stronger case for second-degree murder.

Reckless = Def. was aware of the risk, but recklessly disregards.

Negligence = Failure to be aware of the risk, a reasonable person would have been.  Usually you can only get manslaughter on negligence.

State v. Williams  (App. Ct. WA)  1971   Pg. 277
{Standard of Ordinary Caution}

Indian Baby who died b/c of abscessed tooth  (Hand-out).  Parents charged with manslaughter for negligently failing to supply their 17 month old child with necessary medical attention.

Issue:  Is simple or ordinary negligence sufficient to find manslaughter?

Holding:  Yes.  The rule is, if the conduct of a def., regardless of his ignorance, good intentions and good faith, fails to measure up to the conduct required of a man of reasonable prudence, he is guilty of ordinary negligence because of his failure to use “ordinary caution.”

E.
Unintentional Killings:  Unlawful Conduct - FELONY MURDER RULE

Common Law




MPC - §210.2 (Defn. of Murder)
1)  Look at crime and determine if a felony under the statutes of the particular jurisdiction.
1) Only applies if robbery, rape or deviate sexual intercourse by force or threat of force, arson, burglary, kidnapping or felonious escape.

2)  If it is a felony, then “Strict Liability”
2)  Even if one of the above, the MPC raises only a presumption that def. was murderously reckless.  The presumption is rebuttable under MPC

Always think about CAUSATION with Felony Murder
Felony Murder Rule - This is where the def. is committing a felony and if for some reason the victim dies, the def. is guilty of felony murder.  The intent to commit the felony satisfies the malice aforethought requirement.  E.g. If a shopkeeper dies of a heart attack while being robbed – felony murder.


{A felony + a killing = felony murder}

Or, if a bum pushes a person against a fence and the person is killed by some bizarre twist – felony murder.

(If … the original crime of pushing the person was a felony as described by the statute.)
*At early common law, felony murder was reserved for heinous crimes, but since then, many more offenses

  have become felonies.  Some courts now limit the felony murder rule to “inherently dangerous felonies” –

  see Burroughs case below.

*This is true whether the killing is willful, deliberate, premeditated, or merely accidental

  or unintentional.  Strict Liability!

*It is NOT limited to foreseeable deaths, merely that homicide is a result of

  the robbery.

*Take your victim as you find him e.g. vulnerable victim who dies easier – “eggshell- 

  skull.”

*Felony murder charges can usually be tried for recklessness murder as well, but it is easier to prove and

  convict under felony murder.

Different Types of Felony Murder:

1.  Proximate Cause Theory – This is like Jury Duty.  Mr. Carletti shot Mrs. Carletti and the armed robbers are charged with felony murder.

2.  In Furtherance or Agency Theory – This is similar but not exactly the same.  Furtherance = killing in “furtherance” of the felony.  Agency = a person is responsible for the actions of those who are acting with him in the felony (this draws from the theoretical base of the accomplice doctrine).  However, a def. is not responsible for the death of an accomplice by the victim or a 3rd party.  See Bonner case – next page.
People v. Stamp  (App. Ct. CA)  1969   Pg. 285

Def. dies from a heart attack caused by fright induced by the def.’s armed robbery.  

Held:  Felony murder rule applied.

People v. Fuller  (App. Ct. CA)  1978    Pg. 286

Def., after committing burglary on parked cars, is chased by the police causing an accident that kills the victim.

Held:  Felony murder count applies for first-degree murder.  This was b/c the burglary fell within CA’s felony murder rule b/c breaking into a “locked” car is committing a felony.  However, the burglary of a car, which wasn’t locked, would not have been a felony and thus wouldn’t have led to felony murder.  The charge of “felony flight” causing death is only second-degree murder.

M:  WA doesn’t distinguish between locked v. unlocked cars.  The charge would be vehicle prowling, which is a misdemeanor.

Q.  How would this case have been decided if it was under the MPC?

A.  Look to §210.2 – Murder.  It does provide for felony murder if committed during “flight” of a


“burglary.”  But, under MPC, the above case would NOT have been defined as “burglary” see §221.1 on Pg. 1033

1.  Look at definition of felony murder in statutes for the state you are dealing with, or the MPC.  It must be an enumerated felony.  Otherwise, you would be looking at “misdemeanor murder.”

2.  Look at the definition of the crimes listed within the felony murder §.  Go to the elements of the predicate crime to make sure they are all met. 

People v. Burroughs  (S.Ct. of CA) 1984  Pg. 296  {Limitation –  must be inherently dangerous felony}

Def. gave victim, a terminal leukemia sufferer, a new-age treatment and advised victim not to see his physician.  Def. gave victim a vigorous abdominal massage that later bled internally and killed him.

Def. was “practicing medicine without a license.”  And, although that is a felony, def. argues that it is not an “inherently dangerous” felony and thus the felony murder rule should not apply

Held:  Def.’s conviction is reversed, b/c court looked at whether the primary offense, practicing of medicine w/out a license – in the abstract, is inherently dangerous to human life and found that it was not.

People v. Smith  (S.Ct. of CA)  1984  Pg. 301  {Must be an indep. felony – Merger Limitation}

Def. feloniously abused her 2 ½ yo daughter, who subsequently died.  

Issue:  Was the crime of felony child abuse an integral part of and included in the fact within the homicide?  Was felony child abuse “merged” with the homicide?  

Holding:  Yes.  Thus, the felony murder rule is inapplicable because it does not pertain to felonies that are an integral part of and included in fact within the homicide.

*Even though def. couldn’t be charged with felony murder, she was still charged with murder – intent to cause bodily harm – reckless.

Q.  What makes the underlying felony an integral part of the homicide?

A.  If the activities have the same purpose.  For the felony murder rule to apply, there must be an “independent felonious purpose.”

King v. Commonwealth  (App. Ct. VA) 1988  Pg. 306  {Must be caused in “furtherance” of the felony}

While committing the felony of marijuana possession w/intent to distribute, King crashes his plane killing his partner – Bailey.  King was charged with felony murder of Bailey.

Issue:  Was Bailey’s death caused by an act in furtherance of the felony?

Holding:  No.  Therefore, King cannot be charged with felony murder.

-death must be a consequence of the felony, not merely a coincidence.

-the killing must be closely related to the felony in time, place, and causal connection.

-King & Bailey were in the plane in furtherance of dealing marijuana, but there is no causal connection between felony drug distribution and the killing.  Bailey wasn’t killed in the furtherance of the felony.

People v. Garcia  (Sup.Ct. CA)  1994  Pg. 308 – Note 3  {Victim losing will to live does NOT = FM}

A 79 yo woman who was raped and sodomized by def. lost the will to live and committed suicide.  The prosecutor charged def. with felony murder.  The def. was acquitted.

State v. Bonner  (S.Ct. of NC)  1992  Pg. 308   {Agency theory of felony murder}

Defs. Bonner and Witherspoon and 2 others attempt to rob a restaurant.  An off-duty copy shoots and kills the 2 others.  The defs. are charged with felony murder in the deaths of their accomplice.

Issue:  Is the death of a robbery accomplice by a police officer attributable to the living defs?

Holding:  No – not in the particular facts of this case.  Under Oxendine, a person cannot be held criminally responsible for a killing unless the homicide was either actually or constructively committed by him i.e. must be committed by his own hand or someone acting in concert with him.  In this case, it was an adversarial third party who killed the accomplices – it wasn’t Bonner or Witherspoon.

*Watch for particular state statutes though.  On Pg. 311 – Note 1, NJ has a statute which allows for any person who causes the death of a person other than one of the participants to be charged with felony murder.


VII.
RAPE





Pg. 353


A.  COMMON LAW
Mens Rea – Def.’s interpretation of consent

Actus Reus – Force or the threat of force

1.  Elements of Rape:
1.  Intercourse (slightest penetration completes the crime of rape.)

2.  By force or threat of force (would have to show victim’s fear was a reasonable fear of force.)

3.  Against the will of the victim

4.  Lack of consent

2.  Legal Obstacles or Bars to Rape Prosecution at Common Law:
1.  Resistance – required that women resist to their utmost.

2.  Corroboration – victims’ words alone were not enough.  


-This has been abolished in all states.

-However, the MPC still has this requirement - §213.6(5)

3.  Victims Prior Sexual History


a.  between victim and defendant


b.  between victim and others


c.  victim’s reputation for promiscuity

   *These are not allowed today under many of the “rape shield” laws.

4.  Fresh Complaints – an absence created a strong presumption against the woman.


-No states currently have this requirement.


-However, the MPC requires that it be reported w/in 3 months -  §213.6(4)

5.  Cautionary Instructions
- in the 50’s and 60’s, the judge would comment on the credibility of the victim and caution the jury that rape is a charge easy to make, but hard to prove/defend.

6.  Marital Exception – rape of a wife by her husband was not considered rape.

-This has been amended by many states, but still exists in some making it a lesser charge if it is the def.’s wife.

Many states will not criminalize non-consensual sex absent force or the threat of force.

In 1977 the death penalty was abolished for rape.  The % of blacks being sentenced to death for rape was dramatically higher than that of whites who committed rape.

Wigmore’s “Unchasted Mentality” – Thought all women who claimed they had been raped should be required to have a psychiatric evaluation.

Rape Shield Laws:  Most states have adopted these and the victim’s sexual history and reputation are now considered not to be admissible.

Non-Stranger Rape Cases:  These cases are harder to prove and the victims are treated with less sympathy.

B.
MPC - §213 SEXUAL OFFENSES


Pg. 1028
The traditional def. of rape was carnal knowledge of a woman by a man, not his wife, against her will.
NB:  Under the MPC, there is NO provision for rape of a wife by her husband - §213.6(2)  This extends even to persons “living as man and wife.”

There are lesser charges of “Deviate Sexual Intercourse by Force or Imposition” §213.2 or “Sexual Assault” §213.4, which would allow for charges against a husband.
NB:  Under the MPC, sex-neutral terms for rape are not used for either the def. or the victim – assumed male and female respectively.

NB:  The MPC requires prompt complaint and corroboration of the allegations - §213.6(4) & (5).

NB:  The MPC provides for a mistake of age defense - §213.6(1)
C.
RAPE – ACTUS REUS
Rape requires a voluntary act by the defendant, though intentional intercourse is seldom in dispute.  The prosecution must prove penetration.  

Rusk v. State  (Sp. App. Ct. MD)  1979   Pg. 363   {Elements of Rape}

The victim met def. in a bar and gave him a ride home.  Def. asked her to come up to his apt. and she refused.  He then took her keys, she was stranded in a strange place and def. lightly choked her.  Victim said that she told def. “If I do what you want, will you let me go without killing me?”  Under the statute, victim was required to resist to the “utmost degree.”

-This case was considered by a total of 21 judges (10 concluded guilty and 11 concluded not guilty – but, the important split with the jury found him guilty.)

Issue:  Are the actions present in this case sufficient, under the statute, to find force?

Holding:  It was up to the jury to determine if the above fact were sufficient to find force or threat of force and they did – def. was convicted of rape.
Rule:  Elements of rape:  (See above too)

1.  Intercourse

2.  By force or threat of force

3.  Against the will of the victim

4.  Without consent

People v. Warren  (App. Ct. IL)  1983  Pg. 371 – Note 5   {Resistance must be shown}

The victim was a girl who was bicycling and def. picked her up off the ground, took her into a wooded area and made her perform oral sex on him.  He was charged with deviate sexual assault.  However, it was overturned b/c the ct. found no force or threat of force and said there was no indication the victim resisted with any physical manifestations.  The ct. said the victim “must communicate in some objective way that she didn’t consent.”

Susan Estrich on “Rape”

Pg. 376

Vivian Berger on “Not So Simple Rape”   Pg. 377

Prof. Anne Coughlin on “Rethinking Rape Laws”
Pg. 378

Commonwealth v. Berkowitz  (S.Ct. of PA)  1992    Pg. 385

{Berkowitz Standard - Easier}

The two college students who were in the dorm.  The victim says that def. raped her while def. says that there was consensual sex.  It was held that the evd. was insufficient to find the required elements under the PA § - “forcible compulsion, or threat of forcible compulsion.”

*This case shows that no consent is NOT sufficient.  However, Berkowitz would probably be found guilty under the M.T.S. standard – see next.

State of NJ in the Interest of M.T.S.  (S.Ct. of NJ)  1992  Pg. 394
{M.T.S. Standard – Harsher}

This case involved an “acquaintance rape”  A 17 yo boy and a 15 yo girl were engaged in consensual kissing and heavy petting.  The def. then penetrated, with no more force than necessary to accomplish the penetration, but without consent of the girl.

Issue:  If the act hasn’t been consented to, is the “physical force” element met by an act of penetration involving no more force that necessary to accomplish the result?

Holding:  Yes.  Any act of sexual penetration engaged in by the def. w/out the “affirmative” permission of the victim constitutes sexual assault.  (Permission can be reasonable inferred.)

*There is a presumption of non-consent.

*M.T.S. would probably NOT be convicted under a Berkowitz standard.

D.
RAPE - MENS REA
The common law did not specify the mens rea of rape.  This caused numerous problems.  In 1976 the Morgan case decided in the House of Lords finally resolved this uncertainty in England by requiring the prosecution to establish that the defendant knew that the woman had not consented.  In the U.S. there is a presumption of non-consent, as evidenced in the M.T.S. case above.



Commonwealth v. Sherry  (S.Ct. of MA)  1982   Pg. 413   {Mistake re: Consent does NOT work}

Def. attempted to use the “mistake” defense and asked for jury instructions stating that they had to find that he had “actual knowledge of victim’s non-consent.”

Holding:  No – even a reasonable mistake as to lack of consent is not a defense – Strict Liability!

The govt. had proved force/threat, therefore, def. could not claim reasonable mistake of fact defense.
E.
STATUTORY RAPE

Statutory Rape:  (Strict Liability)

-Consent of victim, no defense

-Mistake of fact, no defense

This usually involves sexual intercourse with a female under the age of 16 (or sometimes 14 or 15 – it depends upon the jurisdiction) – regardless of whether the woman consents.

VIII.
DEFENSES

A.
OVERVIEW – DEFENSES TO CRIMES

Defense:  Any set of identifiable conditions or circumstances that may prevent a conviction for an offense.

I. Failure of Proof

Negation of an element required to commit the offense.

e.g. Incest requires intercourse with person “known” to be familial; 


No knowledge/mistake = defense to all elements required for incest.

II. Offense Modification Defenses

These do more than simply negate a necessary element.  All elements are satisfied, but they provide a reason why the harm sought to be prohibited doesn’t apply and why he has not in fact caused the harm or evil sought to be prevented.

e.g.  A Parent who pays a $10,000 ransom to the kidnapper of their child


  A businessman who pays monthly extortion payments to a racketeer

*Both are guilty of the elements of “complicity in kidnapping” & “extortion”

(Typically, the victim of a crime may not be held as an accomplice)

III. Justifications   (Done to avoid a Greater Harm)  {Societal Benefit} 

{Self-Defense – A Socially Acceptable Act}

Unlike “Failure of Proof” or “Offense Modification” this defense involves a harm which remains legally recognized and is to be avoided whenever possible.  However, under sometimes the harm is outweighed to avoid a greater harm.

e.g.  Someone who burns a corn field in order to stop a forest fire.  (Met all elements of “arson” but did it to save lives in the town where the forest fire was heading.)

IV. Excuses
{Mentally Ill}

The deed is wrong, but some condition exists which excuses the actor and he is therefore not responsible for his deed.

e.g. Woman who hits the mailman over the head with a baseball bat because she believes he is coming to surgically implant a radio receiver in her body.  She has a “paranoid delusion” and has not acted through a meaningful exercise of free will.

V. Nonexculpatory Public Policy Defenses  {Harm not outweighed by Societal Benefits of Moving Forward w/out Charging Crime}

This applies traditionally to time limitations and this is often supported as fostering a more stable and “forward-looking” society.
When one clearly commits the offense, but other, more important societal interests are served – a forward-looking society.  However, culpability/blameworthiness is there.  Just furthers important societal interests to excuse the crime.

e.g. Man who steals a wallet – Not known until 7 years later.


Statute of Limitations bars conviction for robbery.


Diplomatic Immunity; Judicial, Legislative and Executive Immunities

Joshua Dressler – Distinction between “Justification” & “Excuse”

A Justification does not excuse conduct.

An excuse does not justify conduct.

Justified Conduct – Is a good thing, or the right or sensible thing, or a permissible thing to do.

Excusable Conduct – Even though the actor has harmed society, she should not be blamed or punished for causing that harm – not be held “criminally accountable” for her actions.

Reasons for distinction between justification-excuse

1. Send a clear message – use clean tools.

2. Provide Theoretical Consistency (Legislature & Courts should coherently define)

3. Burden of Proof

a. Justification – Govt. should carry the burden of persuasion.

b. Excuse – Def. should shoulder the burden.

4. Accomplice Liability – Acquittal of accomplice if J, but not if E.

Most scholars reason that claims of justification are logically prior to pleas of excuse:

*If conduct is justified, there is no reason to consider whether the actor is excused.

B.
JUSTIFICATIONS
1.
SELF-DEFENSE:

First Row = 1st Aggressor Rule   (Pg. 459 – Note 3)

Second Row = Retreat Rule  (Pg. 460 – Note 5)


Common Law





MPC §3.04(2)(b)(1)     
Cannot be 1st Agressor – must be: “Free from fault” 

-withdraw

-communicate withdrawal
Did def. provoke use of force

-with purpose of causing death or

-serious bodily injury

Have to retreat “to the wall” before using force

-if inside home “castle” can use deadly force

-in WA you can stand your ground anywhere
Deadly force in self-defense, obligation to retreat if you can do so with “complete safety.”

-Home & Work, you do not have to retreat

Unlawful force by aggressor


Imminent peril


Proportional (response must be necessary)


Necessity (objective and subjective measure)








1. Non-deadly Force in Self-Defense:  A victim can use ANY time the victim reasonably believes that force is about to be used on him.

2. Deadly Force in Self-Defense:

a. Majority Rule:  A victim may use deadly force in self-defense any time that victim reasonably believes deadly force is about to be used on him.

b. Minority Rule:  A victim must retreat to the wall, if it is safe to do so.

Exceptions:   Do not have to retreat:

1. If you are in your home.

2. If you are the victim of rape or robbery

3. If you are a police officer in a retreat jurisdiction

Do not give the original aggressor back the defense of self-defense, unless he:

1. Withdraw

2. Must communicate that withdrawal to the original victim.   State v. Diggs (1991)  Pg. 459
Defendant cannot be the first aggressor.

If using deadly force, many jurisd. require that one retreat prior to using deadly force.  (This goes hand-in-hand with the “imminence” element.   (except in home and at work under the MPC).

U.S. v. Peterson  (D.C.Cir.)  1973
Pg. 453   {Elements required for Self-Defense}

A group of guys were on def.’s property and were stealing windshield wipers from def.’s car.  Def. came out of his house and protested.  After a verbal exchange, def. went back into the house and obtained a pistol.  Thief had got back into the car and was about to leave.  Def. then re-initiated verbal exchange and victim gets out of car with a lug wrench and advances as def. is warning him not to.  Def. shoots and kills the victim.

Issue:  
(1)  Was there error in the instruction that the jury could consider if Peterson, the def., was the aggressor in the altercation?

(2)  Was instruction which said that Peterson’s failure to retreat, if he could have safely done so, would bear upon the question of whether he was justified in using the amount of force which he did?

Holding:  (1)  No – should look to see who was the original aggressor.  They cannot use self-defense

   unless they are “free from fault.”


   (2)  Retreat rule can only be invoked by someone who is not at fault.

Ct. held that Peterson assumed a mantle of aggression and that he could not claim self-defense.

Elements which have to be proven for self-defense:

1.  Unlawful force by aggressor

2.  Imminent peril    

3.  Proportional (The response must be necessary to save himself.  You cannot shoot if slapped.)

4.  Necessity  (Objective and Subjective measure.)

M:  These factors involve an “overlay of reasonableness”  And, the belief may be mistaken, but if it is a “reasonable” belief, it can be upheld.

Peterson would have only been able to reclaim his right to self-defense if he had:

1.  Communicated to his adversary his intent to withdraw (retreat)

2.  In good faith, attempted to withdraw/retreat

M:  WA has a very strict first aggressor rule.  One is denied the right to self-defense if they provoke.

e.g. Queen “la teeth a”  The man provoked, she came at him, he hurt her.  He could not prove self-defense b/c he provoked her and knew it was a name, which would provoke her.

MPC §3.04(2)(b)(ii)  A defender’s force is not justifiable if she could have abstained from the action demanded by the aggressor e.g. changing path walked along  See Pg. 458 – Note 1
(Note distinction between Peterson and MPC.)

People v. Goetz  (App. Ct. NY)  1986  Pg. 466
{Reasonable Belief Requirement}

Goetz shot 4 black youths on a subway who approached him asking for $5.00.  The lower court concluded that prosecutor’s instructions to the grand jury injecting an objective element into the proof of self-defense was erroneous and the charges were dismissed.

Issue:  Is the “reasonable belief” required in penal law §35.15 for self-defense an objective or subjective test?

Holding:  The legislature intended an objective reasonableness requirement for self-defense, therefore, the indictment was reinstated.  (But, he was later acquitted.)

MPC §3.04 – Adopts a completely subjective approach:  Does the def. believe the force is immediately necessary.  But, there are limitations and force cannot be used when:  1) unlawful arrest, 2) first aggressor, 3)  actor knows he can avoid the necessity of using force.

MPC §3.09 – Mistake of law, if def. is negligent in believing that force was necessary, actor is liable for negligent mens rea crime = negligent homicide, or reckless = manslaughter.

State v. Wanrow  (S.Ct. of WA)  1977  Pg. 480
{Reasonable woman standard}

The victim is thought to have molested the def.-mother’s children.  Victim is brought to friend’s home where def. shoots him allegedly as a reflex from being startled.  Def. is convicted by a jury of second-degree murder

Issue:  Was the jury instruction erroneous in advising that only the circumstances leading to the killing that were immediately before or after it were to be evaluated?

Holding:  The justification for self-defense in WA is to be evaluated in light of ALL the facts known to the def., including those known substantially before the killing.  Therefore, the jury instruction was erroneous.  Also, the ct. found that the instruction was improperly objective and did not allow the jury to assess what a reasonable woman would do under the circumstances.

State v. Norman  (App. Ct. NC)  1988  Pg. 486
{Battered Woman Syndrome}

Def. waited for a lull in her husband’s cycle of vicious attacks to shoot him while sleeping.  The trial ct. did not allow a self-defense instruction – taking into account the past abuse.  The lower court judge determined there was no imminence in def.’s case.  Def. was found guilty.

Issue:  Did the victim’s passiveness at the moment he was killed preclude the def. from asserting self-defense?

Holding:  No – new trial granted for def.   A two-step process:

Subjective:  The def. believed it necessary to kill to save herself from death or serious bodily harm.

Objective:  Under the circumstances, did the def. have a reasonable belief?

*With a battered spouse, there can be, under certain circumstances, the killing of a passive victim that does not preclude the defense of self-defense.  Imminence requirement is rejected.

Chester v. State  (GA 1996)   Pg. 503 – Note 1    {Pre-emptive Strike Allowed for Battered Women}

U.S. v. Haynes  (7th Cir. 1998)  Pg. 504 – Note 1 Cont.  

{Should lack of imminence be allowed for others ?}

Case involving two prisoners, where one had been beaten before w/out provocation and where the other threatened sexual assaults later in the day.  LAL:  I believe it was held in this case that def. could NOT claim self-defense, not positive though.

Dutton & State v. Nemeth     Pg. 505-506    {Battered child syndrome}

Should this self-defense be allowed?

2.
DEFENSE OF OTHERS:

The only difference turns on the “reasonableness of the belief” that the person who was aided needed your assistance.

Commonwealth v. Martin  (S.Ct. of MA)  1976   Pg. 506
{Reasonable Belief}

Martin believed that a fellow inmate, Tremblay, was a victim of unlawful force by the prison guards and attacked them.  The guards were lawfully using force though.

Issue:  Did Martin “reasonably” believe the defense of Tremblay was necessary?

Holding:  As long as the mistake was “reasonable,” it can be used as a defense.

*In Wa, if you have a “reasonable belief,” you can defend others.

*Self-defense is an all or nothing:  If reasonable, not guilty.  If unreasonable, guilty.

People v. Young   Pg. 509

{Alter Ego Rule}

Young thought someone was being wrongfully attacked, so he intervened.  It turned out it was a lawful arrest by a police officer in civilian clothes.  Young was charged with assault.  The court found that “the right of a person to defend another ordinarily should not be greater than such person’s right to defend himself.”  aka the Alter Ego Rule

*This is contrary to Martin which says one can act on a reasonable belief.

MPC §3.04(2)(b)(ii)(2) – Public officers have no duty to retreat before resulting to deadly force

See Note 2 on Pg. 509

3.
DEFENSE OF A DWELLING:

At common law, you could use deadly force to stop a felony, but not a misdemeanor.  In WA, felony theft is theft over $250.00  So, previously, under common law deadly force could have been used to stop the theft of anything over $250.00 in value.

NOW:  Deadly force may never be used solely to defend your property.   E.g. Cannot put spring guns in your townhouse to protect it (property alone) while you are absent.

People v. Ceballos  (S.Ct. of CA)  1974   Pg. 510


The CA penal code said the use of deadly force was okay if a felony was in progress.  The victim was a burglar who was shot by a spring gun trap in the def.’s garage.  The court held that the spring gun was excessive and the ct. made a “felony distinction” which said that it must be an “atrocious” crime of force to justify deadly force.  The burglary must lead one to believe that they are threatened with death or serious bodily harm in order to use deadly force.

*Ceballos also stated that he set the gun to protect his property, not himself.  (LAL:  Stupid Defendant)

Distinction between Defense of Habitation and Self-Defense:

Defense of Habitation:  Preventing an intrusion.

Self-Defense:  After the entry has occurred.

See Pg. 515 – Note 5   {Colorado’s “Make my Day” statute}

4.
DEFENSE OF LAW ENFORCEMENT:  

Tennessee v. Garner  (S.Ct. of U.S.)  1985   Pg. 517   {Use of force was Constitutionally Unreasonable}
A police officer shot a fleeing burglar who was unarmed.  The police officer ordered him to stop, then shot and killed him.  The ct. held that the use of deadly force was constitutionally unreasonable in ALL fleeing felon cases.  The ct. stated that the felon must present some kind of threat to others or the police.  The nature of the crime is a factor.

Q.  Does a citizen have a right to resist an unlawful arrest?  (e.g. an arrest w/ less than probable cause)

A.  In WA, citizens are barred from such resistance, as long as the only threat is to the loss of freedom.  They can resist if police are being abusive or sexual threats.

5.
NECESSITY (Choice of Evils):  Defenses to all crimes except homicide.

Necessity:  Crashed and must eat one of the passengers who was killed.  (Look at boat case.)

-Def. acts in the interest of general welfare

-Def.’s acts are caused by a physical force


Commonwealth v. Leno  (S.Ct. of MA)  1993   Pg. 526
{General principle of Necessity}

Necessity Defense Requirements under Common Law – Pg. 528 Bottom of the page

-Imminent danger, not a debatable or speculative danger

-Def. has reasonable belief that the action will abate the danger

-No legal alternative (M:  Said this was tied to “imminent” element above)
-Legislation has not spoken

Other Common Law Requirements:

*Def. must be w/out blame

*The defense of necessity is not available to the crime of homicide.

*Sometimes necessity is limited to a natural event.

*Def. must choose the lesser evil (Is there a legal alternative?)

MPC § 3.02  Justification - The actor must have:

-knowledge, honest belief that the action is necessary

-a deliberate choice between lesser or two evils

-legislation has not pre-empted

-does not address imminence

-if def. is reckless in choice, guilty for that mens rea

-if def. is negligent in choice, guilty for that mens rea

-not barred from a homicide prosecution.  The def. will have to prove that a greater evil was prevented and more lives were saved b/c of what he did.

Necessity


Common Law





MPC - §3.02
Imminent Danger Required
Not Required

Reasonable belief is necessary (Obj./Subj.)
Honest Belief only (Subjective)

Lesser of evils/weighing  - Judge
Lesser evil weighing (Jury/Judge) *Easier w/jury

There must be no legal alternative to the conduct
Not Required

Def. must be w/out blame in bringing about situation
Multi-tiered approach in assuming def.’s conduct in bringing about and apprising the situation

Not allowed in homicide cases
Negligent & Recklessness

Forces of nature must bring about circumstances
Legislature has not spoken


Not barred as a defense in a homicide prosecution


Even if not a force of nature, defense may still apply

U.S. v. Schoon  (9th Cir. 1991)  Pg. 534
{Civil Disobedience}  {Must Exercise Alternatives 1st}
Schoon and a group are arrested and conficted for obstructing and failing to comply with orders when they protested in an IRS office against U.S. involvement with El Salvador.  The dist. ct. denied the necessity defense claiming 1) there was no immediacy, 2) actions were fruitless, and 3) other legal alternatives.

Holding:  The necessity defense is inapplicable to cases involving indirect civil disobedience.

Direct v. Indirect Civil Disobedience:  Violating a law which is not itself the object of protest.

1.  Balance the harms – the mere existence of a policy/law validly enacted by congress cannot constitute cognizable harm.  No cognizable harm, no benefit to outweigh criminal action.

2.  Causal Relationship – between criminal conduct and the harm to be averted

(indirect civil disobedience is unlikely to abate the “evil.”)

3.  Legal Alternatives – will never be exhausted when the harm can be mitigated by congressional actions.

Defenses to Felony Murder:

If the defendant has a defense to the underlying felony, he has a defense to felony murder.  E.g.  If someone kills someone while robbing a store.  He does this while intoxicated.  Robbery is a specific intent crime which allows for defense of voluntary intoxication, so the murder charge also allows the defense of voluntary intoxication.

The felony must be independent of the killing.


Deaths caused while fleeing from a felony are felony murder.  Once the defendant reaches some point of temporary safety, deaths caused after that are not felony murder.

Redline View:  Defendant is not liable for the death of a co-felon as a result of resistance by the victim or the police.  (This only applies to death of co-felons, not other persons.  E.g. if store owner shoots at Joe, but misses and hits a store patron, then Joe & Slick (robbers) are guilty of  felony murder of the patron.)

C.
EXCUSES
Excuse Defenses:


- Failure of proof, elements not met (most commonly mens rea)  e.g. Intoxication


-Elements met, but still excused e.g. duress

1.  Actor has harmed society, but should not be blamed or punished.

2.  
DURESS:
a.  Common Law
Someone is threatening to kill you if you don’t rob the bank.

Def. need not necessarily choose the lesser evil, but it will factor into his “reasonableness.”

U.S. v Contento-Pachon  (9th Cir.)  1984    Pg. 553
{General Principles of Duress}

The def. smuggled cocaine from Bogota under threat of harm to his family.  The Dist. Ct. disallowed duress and necessity defenses.  Ninth Cir. found evd. of duress, but said necessity was not applicable b/c def. did not act in the interest of general welfare and the def.’s acts were caused by a human, not by physical forces.

Held:  Reversed.  There was sufficient evidence of duress to present a triable issue of fact.

Rule:  Under Common Law  (The crime of homicide is excluded)

1.  An immediate threat of death or serious bodily injury (imminent – distinct from necessity)
2.  A well-grounded fear that the threat will be carried out (a person of reasonable fortitude)

3.  No reasonable opportunity to escape the threatened harm  (immediacy)


-def. must be free from fault, if not, any fault is an absolute bar of duress defense.

4.  Ct. looked at the adequacy of the alternative.  Going to corrupt Columbian police is different than going to U.S. police.

NB:  How many subjective characteristics will the ct. in your jurisdiction let you take into account when determining her “reasonable fortitude”  e.g. Will they take into account: 1) Single Mother, 2) Six Children, 3) Poor  (All from Practice Exam #2)

MPC §2.09 –Duress
Pg. 997

1.  Coerced by threat of force to the actor or another


-a person of “reasonable firmness” would be unable to resist

-“reasonableness” is primarily based on physical characteristics, e.g. size, strength, age.


-no mental or non-physical characteristics are reviewed (as they might be under CL)
2.  Actor can NOT have “recklessly” placed himself in the situation (negligent)


-similar to no fault on def.’s part

3.  Woman can NOT claim that she was under the command of her husband
4.  “Justifiable” under MPC §3.02 – Justification/Necessity


-threat need NOT be imminent (IMPORTANT DISTINCTION)


-No crimes excluded

5.  Threat of unlawful force (Broader than imminent under CL)

Necessity v. Duress

People v. Unger  (S.Ct. of Illinois)  1977  Pg. 561

Prisoner is charged with escape, def. raises necessity and duress defenses.  The def. is convicted after a trial wherein the necessity/duress defenses were not allowed.

Issue:  Was it error for the court to disregard def.’s defenses for escape?

Holding:  The defense of necessity is an appropriate defense, and evidence was sufficient:

-def. was forced to choose between two evils; homosexual molestation or escape

No duress claim, b/c he was not threatened if he were not to try and illegally escape.

Necessity:
sometimes limited to a natural event


def. must choose the lesser evil
Duress:

def. does NOT have to choose the lesser evil



but, choice will factor into the “reasonableness” of the def.

MPC:   Duress - §2.09    
Necessity-§3.02
{Application to Unger case}

-Def. would have a claim under necessity (b/c no force of nature requirement)

-Unknown if Def. would have had a claim under duress

3.  INTOXICATION
-This defense varies dramatically depending upon the jurisdiction


-Juries and courts do not like this defense


-A “drugged intent” is still an intent


-WA:  allowed to negate the mens rea requirement

a.  Voluntarily Intoxicated:  Includes addicts and alcoholics.  (Defense only to specific intent crimes, and to no other crimes.)

b.  Involuntarily Intoxicated:  Something was slipped into your drink or they held you down and made you ingest something.  (This would be a defense to all crimes, even including strict liability crimes.)

e.g.  When someone heavily intoxicated breaks into a house and burglarizes, and then beats up the person whose house it is.  Voluntary intoxication is a defense to the burglary, because that is a specific intent crime – however, it is not a defense to the battery, which is not a specific intent crime.

Commonwealth v. Graves (S.Ct. of PA)  1975   Pg. 574
{Voluntary Intoxication}

Def. and his cousins planned and executed a burglary of the home of a 75 yo man.  He was injured during the burglary and died.  Def. alleges that since he had consumed more than a quart of wine and had taken LSD that the judge should have allowed jury instruction stating that he was “incapable of forming intent to commit the burglary …”  The lower court, relying on the Tarver case, concluded that the intoxication was irrelevant.

Issue:  Was the lower ct.’s sustainment of the objection (to not allow the instruction about intoxication) erroneous?  And, was it error not to instruct the jury on the defense of intoxication as related to the burglary?

Holding:  Ct. should have allowed the defense of intoxication.  The majority took the “ELEMENTAL APPROACH” and looked at what elements are required for burglary and then found that intoxication may negate one of the elements. New trial ordered.  The dissent looked at the “CULPABILITY APPROACH” and said that the intoxication defense should NOT exonerate a defendant.

City of Minneapolis v. Altimus  (S.Ct. of MN)  1976  Pg. 585   {Involuntary Intoxication – 4 Types}

Def. was charged and found guilty of careless driving and the hit and run of an attended vehicle.  Def. claims that he should receive a new trial b/c he did not have the mens rea to be guilty of the traffic charges.  Def. alleges that a Dr. prescribed valium which had a strange effect on him.

The general rule is that voluntary intoxication is a defense to a criminal charge only if the trier of fact concluded that def.’s intoxication deprived him of the specific intent or purpose requisite to the alleged offense.  (The traffic charges that the def. was charged with do NOT require a specific intent, thus the defense of voluntary intoxication does not apply.)  However, there is a distinction between voluntary v. involuntary intoxication.  Involuntary intoxication is a defense to criminal liability if it caused the defendant to become temporarily insane.

Four different kinds of involuntary intoxication:

1.  Coerced intoxication – induced by reason of duress or coercion.

2.  Pathological intoxication – intoxication grossly excessive in degree, given the amount of the intoxicant

3.  Innocent Mistake – Def. is mistaken about the character of the substance taken, as when another person

     has tricked him.

4.  Unexpected Intoxication – ingestion of a medically prescribed drug.

-Def. must not know, or have reason to know, that the prescribed drug is likely to have an intoxicating effect. 


-The prescribed drug, and not some other intoxicant, is in fact the cause of def.’s intoxication


-The def., due to involuntary intoxication, is temporarily insane

Holding:  The lower ct. should have given a jury instruction as to involuntary intoxication b/c the def. introduced evd. sufficient to raise the defense of temporary insanity due to involuntary intoxication – number 4 above.  (Ct. did say this would be very rare and must meet all the sub-requirements.) 

Look at:

1.  Does the involuntary intoxication negate the element of mens rea?

2.  Did the involuntary intoxication create a condition of temporary insanity?

4.  INSANITY (Excuse)

A mental illness does NOT necessarily mean the def. meets the definition of “insanity.”

Excuse Defenses:

1.  Failure of proof – an element, such as mens rea, is not met. 

2.  Elements are met, but action is still excused.

*Some states do not allow the insanity defense e.g. Montana, however, they do still allow number 1 above re: failure of proof defense.  They just to not allow the “excuse” defense.

Examples:  

(1)  A person strangles another human being, but thought it was a rabid dog.  (This person doesn’t meet the mens rea intent of intending to kill another human being.)  <This example is rare>

(2)  A person knows he is killing another human being, but thinks he is doing it b/c that person is a danger to society. (This person has the mens rea, but is excused.) <This example is more common>

Definition of Insanity:

1.  Competency to stand trial – Does the def. have the faculties to understand the charges and help in his/her defense?  This is very easy to meet, the bar is very low.  If the def. knows who his attorney is, that is usually sufficient.

-If def. is found “incompetent” then they cannot be prosecuted.  They will be treated until they are deemed competent.

-If def. is never found to be competent, they can be civilly committed (indefinitely.)

2.  After they are found “competent” then def. can raise the claim that they were legally insane “at the time” of the offense.

- The burden for “not guilty by reason of insanity” is different in different jurisdictions.

-WA:  The burden is on the def. to prove by a “preponderance of the evidence.”

Sometimes you would NOT want to use the insanity defense b/c you can be held longer (awaiting treatment to become effective so that def. is deemed competent) than they would have been held for the original crime they were charged with.  Jones v. U.S.  (A shoplifter who claimed an insanity defense.)

a.  M’Naghten Rule:  If the defendant lacked the ability, at the time of his conduct, to know the wrongfulness of his actions or is unable to understand the nature and qualities of that act.  Pg. 598  


1.  Mental disease or defect


2.  As a result of the mental disease or defect, def. did not know the nature and quality of the act


-this goes to “faiure of proof” – number 1 in excuse defenses.




OR


3.  Def. did not know the act was wrong.  (How do you define wrong?  Legal or Moral?)

Criticisms of the M’Naghten Rule:

1.  Restricts expert testimony

2.  Requires def. to be “completely” impaired and does not take into consideration “substantial” impairment.

3.  It is restricted to “cognition” rather than “volition.”

b.  Irresistible Impulse:  The defendant lacked the capacity for self-control or free choice – unable to make free choice because of mental illness.   Pg. 599

-This defense adds a “volitional component.”

-Brings in “duress” type reasoning – loss of free will.

Criticisms of the Irresistible Impulse Rule:

1.  People who are mentally ill don’t always act on impulse.

2.  Far too expansive

c.  Durham Rule (used to be D.C. and N.H.)  This was short lived and no longer exists.  Pg. 599

Defendant’s conduct was the result/product of a mental illness.

The def. was not criminally responsible if the unlawful act was a “product” of the mental disease


d.  MPC §4.01 - Def. Lacked the Ability to Conform his conduct to the requirements of Law (ALI & MPC – gaining weight in many J’s.)
Pg. 600

This standard represents a significant, positive improvement over the existing rules.

It acknowledges “volitional” as well as cognitive impairments.

The vocabulary employed is sufficiently common to assist jury in having a dialog w/attys and judge

This test merges the M’Naughten Rule and the Irresistible Impulse Rule

1.  B/c of a mental disease or defect, the def. lacks the substantial capacity to appreciate the criminality/wrongfulness.   (“appreciates” instead of “knows”)

2.  OR, def. lacks a substantial capacity to conform his conduct to the law  (“substantial capacity” is a much broader test and does not require complete impairment.)

VIV.
INCHOATE (INCOMPLETE) CRIMES 

A.  Solicitation:  Asking someone to commit a crime.  If the person agrees, the crime of solicitation ends and then it becomes the crime of “Conspiracy.”  (We did NOT cover this in class)
B.  Conspiracy* (A true law school exam favorite.  Almost positively will be on the exam.)

Conspiracy

Common Law




MPC §5.03 Criminal Conspiracy
No “Overt Act” required (unless a specific J - CA)
Overt Act required, except for 1st & 2nd degree felon

Does not “merge” with the target offense
Merges with the target offense, unless criminal objectives go beyond particular offense

Specific Intent required for all material elements
“Purpose” required for conduct and result elements; unclear if “purpose” required for circumstance elements

Pinkerton Rule adopted
Pinkerton Rule rejected; accomplice liability required.

No Renunciation (No Abandonment)
Renunciation permitted

Withdrawal permitted
Withdrawal permitted

“Unlawful Act” may be object of conspiracy
Only a “Crime” may be object of conspiracy

Wharton’s Rule applies
Rejects Wharton’s Rule


1.  Elements under Common Law
a. An agreement  (The agreement does not have to be an “express” agreement.  A tacit understanding is sufficient.)  People can be part of a conspiracy even if they don’t know each other.

b. An intent to agree

c. An intent to pursue an unlawful objective

2.  “Overt Act” Jurisdictions e.g. CA
.  Intent to agree (w/ a 2nd person)

*Intent to elements of the crime  +

*Over Act


*This is CA in People v. Swain  Pg. 778

*Some Jurisdictions require than one of the conspirators must take some action before they can be charged as a co-conspirator.

3.  Generally
Liability for Conspiracy is very large:  each conspirator is liable for all the crime.  A Conspirator is responsible for all the crimes of the co-conspirator if the crimes were in furtherance of the conspiracy and for all crimes foreseeable to the conspiracy.)

Majority Rule Grounded Liability for Conspiracy:  Agreement + An Overt Act.  (Any little act will do.  E.g. Just showing up at the place where they agreed to rob.)

Minority & Common Law Rule Grounded Liability for Conspiracy:  with the Agreement itself.

Defenses to Conspiracy:  (Impossibility is NO defense to Conspiracy.)

Withdrawal, even if it is adequate, can never relieve the def. of liability for the conspiracy itself, but it does allow them to withdraw from liability of the other conspirator’s subsequent crimes.

You cannot agree to take an unintentional act.  Therefore, if conspiring to commit murder, it necessarily shows intent to murder in the first degree b/c premeditated.
4.  Cases
Pinkerton v. U.S.  (S.Ct. of U.S)  1946
Pg. 768 
{THE Conspiracy Case}

Facts:  IRS scam and jail.
Found that the co-conspirator is guilty of all the crimes committed by the co-conspirator in furtherance of conspiracy and that is reasonably foreseeable.

*This reaches liability in areas that accomplice theory will not reach





People v. Lauria  (App. Ct. CA)  1967   Pg. 782    {Must have “purpose” or “knowledge”}

Def. operated a telephone operating service.  He knew prostitutes were using his services.  He entered into an agreement to provide them w/telephone services, but not to further their criminal activity.

Held:  ??

There are circumstances where “knowledge” would = intent:

1.  If def. has a stake in the venture – he must be receiving an inordinate gain from activity.

2.  No legitimate use for the goods or services he is providing

3.  Where the volume of business is disproportionate to legitimate business.
Commonwealth v. Azim (S.Ct. of PA)  1983   Pg. 795  {Agreement can be inferred}

The agreement could be inferred b/c of the conduct of the defs.

Commonwealth v. Cook  (App. Ct. of MA) 1980  Pg. 797  {Must have proof of the agrmt.}

There wasn’t sufficient evd. to prove agreement, b/c it could have been spontaneous.

Q.  How do you reconcile Azim & Cook?

Braverman v. U.S. (S.Ct. of U.S.)  1942  Pg. 812   {Scope of Conspiracy}  {Braverman Rule}
Issue is whether a single agreement = 1 conspiracy or multiple conspiracies if there are several subsequent acts.

Holding:  Only one conspiracy, b/c only 1 agreement.  Even though there were several subsequent acts.  i.e. an “ongoing” conspiracy.

5.
MPC §5.03 – Criminal Conspiracy

Pg. 1016

Q.  Is “knowledge” sufficient to establish intent under the MPC?

A.  No, it is not enough.  Look at the first section, b/c def. must have “purpose.”
MPC §5.03(3)

Pg. 1016

One count of conspiracy for ongoing, continuous, conspiratorial relationship.  This only applies if the multiple crimes are the object of the same agreement or continuous conspiratorial relationship.

*Many times and accomplice is also guilty as a co-conspirator.  But, they can be independent.












6.  Defense to Crime of Conspiracy:

Wharton Rule – If the crime necessarily involves more than 1 person, then you cannot charge a conspiracy e.g. dualing requires two people.

Exception:  If the crime requires two people, but then you bring in a third independent party, which is not necessary to execute the crime, then the Wharton Rule does NOT apply, and you can charge conspiracy.


NB:  Always ask yourself, “How many people does this crime require?”

If it requires that exact number of people, then Wharton’s Rule applies and they cannot be charged with conspiracy.  {IMPORTANT CONCEPT – Could easily be included in a conspiracy question}
Gebardi v. U.S.  (S.CT. 1932)
Pg. 820

{Example of Wharton Rule}
A man and a woman were indicted for conspiring together to transport the woman from one state to another for the purpose of engaging in sexual intercourse with the man.  This was purported to violate the Mann Act – 18 U.S.C.§397 et seq.

Holding:  The woman did not violate the Mann Act and cannot be punished for only transporting herself.  Cannot “conspire” to transport one’s self.  Since the man did not agree with anyone else, then he did not “conspire” either.

NB:  Under the MPC §5.04(1)(b) The man could be prosecuted for conspiracy.
People v. Sconce  (App. Ct. CA)  1991
Pg. 822    {Withdrawal Does NOT protect from Conspiracy Charge}

Withdrawal is not enough to protect him from conspiracy.  Can protect him from the crime itself though.

NB:  Under MPC §5.03(7)  Allows abandonment of the conspiracy, but must meet a period of limitation AND tell the co-conspirators or the authorities.
Under Pinkerton, one can withdrawal from the conspiracy and not be guilty of subsequent crimes.  However, they must communicate the withdrawal to everyone.  LAL:  Is this right ??

In CA, one can withdrawal from conspiracy before an over act occurs and communicate that withdrawal to everyone involved. 

In other states, agreeing to the crime is enough.  Changing your mind does NOT matter.

C.  Attempt:  

Specific Intent + a Substantial Step, beyond mere preparation, in furtherance of the commission of the crime.  
Because “attempt” is a specific intent crime at common law, the defendant must also:

1.  intend to do the act

2.  intend to accomplish the result

3 intend under the same circumstances (that would be required for conviction of the target offense)
Defense: Rule under the MCP and the majority of Js in this country – Impossibility is NO defense to “Attempt.”  MPC - If the facts were as the defendant believed them to be, and if that would have been a crime, then he can be guilty of “Attempt.”

MPC §5.01

-Punishment for “attempt,” should be the same for completion of the crime.

  (This is a much tougher standard than the common law standard.)

-Exceptions:  Capital crimes & first-degree felonies
MPC §5.01 – Subjective Approach to the crime of “attempt”

Conduct Prohibited

     Attendant Circumstance


Result

Must have purpose to engage in the conduct.
Whatever mens rea is required for the completed crime e.g. P, K, R, N
Purpose or Knowledge of the result





WA (and many states) – Adopt a “Harm based approach” to inchoate crimes.

e.g. “attempt” will be a grade lower than the crime, so an “attempted” misdemeanor will be a violation rather than a crime.

X.
ACCOMPLICE LIABILITY (Aka “Complicity)
Accomplice Liability is NOT a crime.  It is a theory used to find others liable.
Accomplices are responsible for the crime itself and all other foreseeable crimes.  Do not give accomplice liability unless that person is actively aiding, abbeding, counseling or furthering the crime.  Do not hold them responsible just because they are “present” when the crime occurs.
A.
COMMON LAW

The law of complicity generally requires that the secondary actor act intentionally, that is, he must act with the intention of influencing or assisting the primary actor to engage in the conduct constituting the crime.  Thus, courts have held that if a person spontaneously shouts approval to one committing an assault, without really intending to encourage him, he cannot be held as an accomplice in the crimes committed.
Accomplice Liability under Common Law

Time – 1


Time – 2  


Time - 3
Before Target Crime:  Assessory Before the Fact (ABTF)
During Target Crime:  Principal 1st Degree (P-1)
After Target Crime:  Accessory After the Fact (AATF)

1.  Helps or encourages P-1 to commit target crime … BUT
1.  Personally commits Target Crime … OR
1.  Helps, P-1, P-2, or ABTF after Target Crime

2.  Is not present at or near crime scene
2.  Uses Innocent Agent to commit Target Crime



Innocent Agent

1.  commits criminal act, but

2.  lacks capacity or mens rea for crime: AND

3.  if fooled or forced to commit criminal act



Principal 2nd Degree (P-2)

1.  Helps or encourages P-1 to commit target crime, AND

2.  Is at or near crime scene


B.
MPC §2.06 – Complicity & §242.3 – Hindering Apprehension or Prosecution

Accomplice Liability under the MPC


Time – 1


Time – 2


Time – 3
Before Target Crime:  Principal
During Target Crime:  Principal
After Target Crime:

1.  Solicits another to commit a crime, which is then committed by person solicited … OR
1.  Personally commits Target Crime … OR
1.  Hindering apprehension or prosecution.  See MPC §242.3

2.  Aids, agrees, or attempts to aid another in planning a crime who then commits the crime … OR
2.  Uses Innocent or Irresponsible Person


3.  Having a legal duty to prevent the commission of the crime, fails to do so
Principal
1.  Aids, agrees, or attempts to aid another in committing a crime.


MPC §2.06 – Complicity (Accomplice)

Rejects the Pinkerton doctrine, which said that a co-conspirator is guilty of all the crimes committed by the co-conspirator in furtherance of the conspiracy and that is reasonably foreseeable..

Under MPC, conspirator is only responsible for actual crimes that the aid and abet (thus, only goes to the same level as accomplice liability)

WA:  Has its own state law that is much closer to the MPC than to Pinkerton

C.
CASES

{Mens Rea of Accomplice Liability}

Common Law Mens Rea:

Standard of “Dual Intent”





1)  Must intend to aid

2)  Must have intent that assistance will result in the commission of the crime.
MPC Mens Rea:


Purpose to promote/facilitate commission of a crime.


People v. Lauria  (App. Ct. CA)  1967
Pg. 851   {Must have “Purpose” or “Knowldege”}

Lauria owned the answering service (the case reviewed under conspiracy on Pg. 782) which was being used by prostitutes.  If Lauria had been charged as an accomplice, rather than as a co-conspirator, how would it be decided?    It depends:
In U.S. v. Peoni (2nd Cir. 1938) J. Learned Hand said that charge of accomplice requires purposeful conduct – “something he wishes to bring about, that he seek by his action to make it succeed.”

In Backun v. U.S. (4th Cir. 1940) another federal judge said that it “depends not on having a stake in the outcome of the crime, but on aiding and assisting the perpetrators.
State v. Foster (S.Ct. of CT) 1987 Pg. 854 {Not guilty if not “intending” the underlying crime}
This case involved the girlfriend who was robbed and raped by the person who was later killed.

Foster was convicted of kidnapping, assault, and accessory to criminally negligent homicide.  He alleges there was error in instructing the jury on the crime of being an accessory to criminally negligent homicide.

Holding:  To be guilty of being an accomplice, you must “intend” to commit the underlying crime.  Intent for an unintended crime is not sufficient.  The prosecution must show that def. intentionally aided the conduct to the unintended result of that conduct.

NB:  MPC §2.06(4) – Can be an accomplice to an unintended result crime.

State v. Linscott  (S.Ct. of ME) 1987   Pg. 859

Not Felony Murder b/c the state statute required the prosecution to prove that the killing was a reasonably foreseeable consequence.

Accomplice liability here is (broader)??  (harder to prove) than the MPC
Need:
1)  Intent to aid in the primary crime


2)  Evidence that the 2nd crime was a foreseeable consequence

{Actus Reus for Accomplice Liability}
State v. Vaillancourt  (S.Ct. of NH)  1982   Pg. 864    {Must “Aid”}
Must provide some type of aid.  “Mere presence” at the crime scene is not enough.
Wilcox v. Jeffery  (King’s Bench)  1951   Pg. 867   {Can be minor “aid” to qualify}

Aid provided does not have to be much to meet accomplice liability.
Under Wilcox standing in a crowd and clapping is not enough b/c there is NO causation – no “but for” causation.
Actus Reus
Common Law




MPC §2.06(3)(a)(ii)
Actual Aid 

If unsuccessful, not liable.
Attempted Aid is sufficient

If unsuccessful, doesn’t matter, still guilty

Attempt or Completed Crime
Does not have to be a completed crime, still guilty of “attempt”  §5.01(3)

People v. Genoa  (App. Ct. MI)  1991   Pg. 874   {Must have a Crime}  This is Common Law
The principle must perpetrate a crime.  Accomplice liability can only flow from an actual crime.  Genoa cannot be guilty of a crime of accomplice b/c the “river has dried up” and there is no actual crime in this case.
NB:  Under MPC, could still be guilty of “attempt” of the actual crime and is considered the principle of the crime.  He would not be considered an “accomplice” to the crime.

MPC punishes “attempts” at the same level as the “actual crime.”

■
The End.
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