I
Theories of Punishment 

Criminal v. Civil Liability

· Crime against the public rights

· Essence of the punishment is the criminal conviction itself/ stigma

· Expression of moral outrage

· Stakes are higher in criminal prosecution (loss of freedom)

Felonies- punishable by death or incarceration in State jail

Misdemeanors- fine or imprisonment in local jail

What is punishment?

-
When an agent of the government pursuant to his authority by virtue of D’s criminal conviction intentionally inflicts pain on D, or otherwise causes D to suffer some consequence that is considered to be painful.

A. Retributivism

· Determine what actions are immoral regardless of ultimate effects on others

· Free will of D chose to do crime

· Forms of Retributivism
· “Desert of the criminal’s deeds” Kant’s rationale. Even if a society is going to dissolve, should punish all the criminals before they go.

· Society gets upset when crime committed. Deserve to “hurt criminal back”

· Punishment returns the moral balance of society: the criminal got the benefits of society but broke the rules. Owes a debt to society, pays it back through punishment

· Criminal was saying “my moral worth is more than you, V” Restore the moral worth of the V by making the score even with punishment. 

Criticisms of Retributivism

· Pain is senseless if it does no good

· Society’s goal should be to reduce human suffering, not cause more of it

· Glorifies anger and legitimizes hatred. Conflicts with concept of respect for all ppl

· Defense: Anger can be morally good. This is what lets us know this is bad conduct.

B. Consequentialism

· Means to good ends

· Primary consq. theory is Utilitarianism
· Increase the net happiness to society

· Laws must exclude all unhappy events

· Pain inflicted by punishment is necessary only to reduce future crime that would occur

· Human beings act hedonistically and are rational calculators- will anticipate pain and avoid criminal activity

· Forms of Utilitarianism
· General deterrence- to deter general community from doing crime

· Specific deterrence- to keep the individual from doing crime

· Incapacitation- put him in jail

· Intimidation- reminded of the punishment and won’t do it again

Criticisms of Utilitarianism

-Justifies using ppl as means to an end.  Ignores rights of the wrongdoer

Defense: The criminal benefits from his own punishment-as member of society

-Can justify the punishment of someone who is no wrongdoer

Defense: -By freeing the real wrongdoer, leave them free to kill again


-The public would eventually find out and lose respect for justice system

-That fear of similar treatment when did no wrong will cause more harm than punishing innocent



-Some acts are morally wrong regardless of their consequences



Defense: If it does not do any wrong, should not inflict more pain.

Retributivism



Consequentialism

1. Looks backward


2. Looks forward

1. Free will, punish for wrong choice
2. Rational calculators, want to encourage right choice

1. End in itself



2. Needs to have some positive social benefit

1. Reformation in prison takes away 
2. Future harm can be prevented

the punitive aspects of punishment

Mixed Theories of Punishment

Some Utilitarians apply the retributive aspects in deciding how much punishment.


-D kills V due to mental illness


-Utilitarian might view him as more dangerous, want to demonstrate to others not to do this


-Retributivist would say less morally blameworthy-could not help it

MPC Sentencing 

The MPC purpose is to “prevent the commission of crimes” (consequentialism) and “to promote the correction and rehabilitation of offenders” (retrib to some extent)

II Legality

Some conduct is immoral and punishable. Other immoral conduct is not punishable. What is the difference?

C. Definition of Legality: A person may not be punished unless defined by statute as criminal.

· Ex post facto law -Retroactive application of the law is unconstitutional. Even though abhorrent behavior, need to let go unpunished b/c must preserve the foundation of our laws.

Rationale:

1. Prevents gov’t from tyrannizing its enemies (could be you)

2. Maximizes the individual’s ability to pursue their own ends by reducing risk of punishment for not doing wrong

3. Fair notice grounds: Without being informed of what is illegal, do not have the ability to choose between lawful and unlawful conduct. 

· Retributive - cannot punish someone for doing wrong if they did not know it was wrong

· Consq. – cannot deter ppl from doing what they do not know is wrong

Criticism: People do not have actual notice of all crimes. Do not look them up in criminal books. The only people who look in the law books are looking to break the law with loopholes.

Keeler v. Superior Ct.

Killed wife’s fetus unjustifiably. Could not be convicted for murder because there was no law outlawing killing fetuses. The court could not apply “human being” to “fetus” or it’s be an ex-post facto law. 

D. Statutory Clarity (Void-for-Vagueness)

Definition: A statute cannot be so vague that “men of common intelligence must guess its meaning”

· Ppl are denied due process of law if convicted by an unclear statute

· To determine clarity of statute cts look at:

· Purpose of the statute

· Extent ambiguity needed to further the goal

· Impact of the statute on indiv. Rts

MPC §1.02 (3) : If unclear, use the “fair import” of the words to further the “general purposes of the code and special purposes of provision involved. MPC did not adopt common law rule of lenity (interpret in D’s favor)

· Can also use the common law definitions for certain terms

· Consult legal books to determine terms

E. Avoid Undue Discretion in Law Enforcement

· A statute that  is unclear may also be enforced in discriminatory manner

City of Chicago v. Morales

Illegal to “be a vagrant.” Means stand around with no apparent purpose. Too much discretion in determining that. Can arrest anyone you want to that way- racial minorities, gays, etc. What does it mean to leave the premises when police say to? Unclear how far apart they must be, and can attack gang member who is w/ father outside baseball park- innocent. 

MPC § 250.6 Loitering or Prowling Defined

States: “loiter or prowl in a place in a manner not usual for law-abiding ind. That warrants alarm to the safety of ppl in the vicinity”

Officer must always ask ID of person, and if they flee or give untruthful answer, then can arrest based on this. Give them “opportunity” to get out of doing the crime = notice. 

(Courts have conflicted on the constitutionality of this clause)

III Proportionality 
Punishment must be proportional to harm committed

Const.-“Gross punishment” is disproportional.

MPC §1.02 The aim to “differentiate on reasonable grounds between serious and minor offenses”

NY Penal code: says the MPC +  “. . . and to prescribe proportional penalties therefor”

More closely linked to retributivism

A. Retributivism

Kant- a specific kind and degree of punishment that is appropriate for every crime

1. Most retrib. Reject  lex talionis raping a rapist, except for killing a killer

· Need to treat the D with dignity that reflects his moral worth

· Impractical

2. Considers two things: harm committed/moral blameworthiness

· Was harm committed normal for that crime (more, less?)

· Negligence not as bad as purposely

Applications:

3. Best way to determine pun is between offenses, not in the same offense

· If had murder alone: murder 1st degree- 2 days pun murder 2nd –1 day pun- still proportionate

· Rate diff crimes:

· Criminal homicide

· Rape 

· Theft

· Set low end pun first: theft should get X units, 2 years or say top one is life impr or death

· Rape, 10x units

· Murder, 20 x units

B. Utilitarianism

1. Any amt of pun, no matter how severe, is OK if accomplishes the goal of deterring crime in future

Criticism: If you give same pun for theft as murder (big pun for small crimes) no incentive not to do the larger crime.  

Bentham-

1. Pun cannot be less than the potential profit of doing the crime

2. When there are 2 competing offenses, must have incentive for choosing the lesser offense

3. Punishment itself is evil, and using more evil than is necessary is bad

Applications:

· General deterrence- the pun for a crime is determined by the harm as a whole that society gets from all ppl who transgress, not by the individual transgressor. 

· I.e. if theft of cattle in rural occurs a lot, punish more. If in city, punish less.

· Can the behavior be deterred at all? If not, no point in punishing.

· I.e. driving under influence of alcohol- hard to deter.

If more severe pun would work better-do that

If would take resources away from other crimes, not worth it at all. 

US v. Bergman

Rabbi and civic leader caught in nursing home scheme. 64, not in good health, won’t do it again. Held should be incarcerated to deter others and show is serious crime. Comm service not a pun for him, the fact he suffered of embarrassment is not enough. 

Specific deterrence- 
· Due to past offenses, D may be more dangerous and need more deterrent 

(retrib = X crime needs X units pun)

US v. Jackson

D was given life sentence for weapons possession b/c he was a career criminal. Upheld b/c the statute says can deny parole. Posner disagreed and said 20 yrs would deter as good as life sentence. Civilized society would lock these ppl up until they are harmless (specific deterrence)


Harmelin v. Michigan


Possessed 672 grams of cocaine.


Mandatory life imprisonment for 650+ grams cocaine upheld


No death penalty in Michigan, highest sentence possible


-If crime is less grave but harder to catch, bigger penalty justified (consq)


-“Michigan legislature know the sit in Detroit” (consq)


-No one theory of pun is dominant (retr. Or conseq) SC goes both ways


Solem v. Helm


Life imprisonment 7th time passed a “no account” check


Ct reaffirmed proportionality in non-capital cases


Rummel v. Estelle


3rd time false check for  $100

Texas had life imprisonment (but liberal parole policies) upheld disproportionality for repeat offender 

IV 
Burdens of Proof

A. Procedure

· The prosecutor must prove all elements of the crime

· The defendant may in this case defend themselves as to the facts: alibi, or narrow- did not intend to cause the harm, someone else present did the harm,   or affirmative defense.

Two types proof:

1. Burden of production (going forward with evidence)

2. Burden of persuasion

B. Burden of Production

1. Prosecutor must file claim of what crimes they think committed, give notice to elements of crimes charged with. At trial, must have enough that rational juror could find beyond reas doubt that D committed the crime.

2. D has burden of production for evidence of any affirmative defenses. Sometimes, must be “a scintilla of proof” sometimes enough to raise a “reas doubt”

Failing to meet the burden:

If P( Directed verdict for D

If D(Judge will not instruct jury to the defense, not entitled for jury to consider evidence

C. Burden of Persuasion

Innocent until proven guilty

· Our commitment to this clause means many more guilty ppl will go free so that innocent do not suffer undeserved pun  Winship Doctrine
People v. Zachowitz

Said evidence of his owning several guns at home should not be admitted b/c it prejudiced jury to his bad character. Only the gun that he took to kill mattered. Ct agreed. 

Unless D made his character an issue in case, not allowed to present as evidence.

Patterson v. New York

Patterson, accused of murder, had defense of EED. MPC §210.3(1)(b)

Law permits the State to shift the affirmative defense burden to Patterson b/c “the greater includes the lesser”


-NY may take away affirmative d altogether, or not broaden them with EED (new one)


-P only needs to prove ingredients of the offense

As compared to Mullaney . . . 

 (where his “heat of passion” defense was not supposed to be allocated to his burden of persuasion)

-
Maine’s statute has the prosecution needing to prove “unlawful killing,” meaning “neither justifiable or excusable” Therefore, Maine P’s must prove it was not excusable, e.g. heat of passion. 

· New York statute: a human death, accused caused it, the accused intended the result. Not allocation of P burden of persuasion on EED b/c do not need to show “unlawful”

· Criticism: does this mean that a legislature can ID murder as “mere physical contact causing death” to give P less burden of proof?

 Judge v. Jury Debate

-Trial by jury only guaranteed with “non-petty” offenses that have over 6 mo. Jail time

-Jury can disregard the law, and just say “not guilty” but judge not required to instruct jury of nullification power

V
Presumptions

Upon proof of fact A, jury may presume fact B. Permissive presumption.
If must- then is mandatory presumption.
i.e. whenever a person fires a loaded gun at someone, may presume the intent to kill. 

Presumptions exist b/c sometimes hard to prove intent beyond a reas doubt w/o them.

Rebuttable presumptions-  may presume but the D can prove the assumption wrong (just wanted to scare him with the gun, not kill him)

MPC- no mandatory presumptions. Takes attitude that the evidence may lead logically to proof of persuasion by P. Mandatory presumptions shift the burden to D to prove wrong, and it is preferred for an affirmative d for D. Permissive assumption usually triggered anyhow when P proves elements of the crime. 

Sandstrom v. Montana  {Clarification on “Intent”}

S.Ct. held it was unconstitutional for a judge to instruct a jury that the law presumes that a person “intends” the natural consequences of his action.  Def. cannot be forced to disprove a presumption of intent. P must prove as element of the crime. 

V
Actus Reus
ACT

A. Definition: “Voluntary act that causes social harm (later discussed in causation)”

B. Common Law v. MPC 


Common Law



v. 

MPC

Voluntary Act (Including Possession)
Voluntary Act - §1.13(2) & §2.01(1) & (2)

Omission
Omission - §2.01(3)


Possession - §2.01(4)

C. Act- do not punish for thoughts alone. 

· People often think many things that are dangerous but they don’t intend to carry through

· Not practical to punish for thoughts. How do we prove it?

· Consq- cannot deter thoughts

Criticism:

· Cannot deter, but can motivate ppl to adjust behavior (epileptic- take medication)

· Works for specific deterrence- take out dangerous ppl 

· Retr- cannot punish for unacted upon thoughts. Goes with free choice to do harm to others- voluntary conduct is precondition to punishment Closer reason than consq. 

· Wrong to give stigma to person who does not deserve it.

D. General Principles:
1. MPC §2.01- need a voluntary act to be a crime

2. Act: Bodily movement. Not mental “acts”

Exceptions:

a. Someone takes your arm and pushes it- not voluntary. Propelled (like a tool, deadly weapon?)

b. The act is not the result, but what physical movement was involved. Put dynamite around a house, detonate it, that is the act. The act is not “killing”. The act caused the killing.

c. Voluntary act is punishable- involuntary act is just a physical event, not an act at all

E. Voluntary Act

1. Only know what is not voluntary: spasms, reflexes, epileptic seizure, unconscious/asleep

People v. Newton

Newton shot cops after he was shot in stomach,  in an unconscious state. Not guilty for something not an act which is not self-induced. 

2. Involuntary act “my body did it but I deny responsibility for it”

3. Habits- just because someone says “um” like a habit, is voluntary act. 

· Hypnosis- no ability to refuse suggestions/ no different than someone w/ low self esteem who cannot refuse suggestions

· Mult Pers Disorder- ct says conscious + voluntary act = guilty. (was this wrong? Not a product of “her own” volition).
F. Time-Framing

1. Sufficient that D’s conduct included a voluntary act, not just that D’s last act was voluntary.

2. Time-framing can be broad or narrow- depending on the desired outcome

· In time-framing, must focus on relevant conduct

People v. Decina- Broad Time Frame

Epileptic killed 4 children during a seizure. P said D knew he was highly susceptible and did not take precautions (shouldn’t drive). Guilty  “criminal negl in operation of a car result in death”

Martin v. State- Narrow Time Frame

Intoxicated, police put on highway. Prosecuted for “intoxication in public w/ indecent conduct”

Said law implied voluntary appearance in public. 

(Even if law were phrased differently, the active word in the law is “in public”- not intoxication, which was voluntary, b/c w/o “public” it would have been legal. Also, not his fault he was there- fairness.

Q. 
Is Martin liable under the MPC - §2.01?


A. 
MPC says it has to “include” a voluntary act.



Statute says:



1)  Def. was drunk



2)  Def. was in public



3)  Def. manifested drunkenness by profane and vulgar discourse

Since def. voluntarily got drunk and manifested behavior, it may not be critical that it wasn’t his own volition that put him in a public place.  Therefore, under the MPC, he may be liable.  But, the word “appears” in the statute may be used as a defense under the language of the statute, even if he doesn’t have a defense under the MPC §2.01

F. Almost Exceptions to the “Act” Requirement:

a. Poorly drafted statutes:

 Illegal for unmarried persons to be found in bed together. 

· If unconscious and in bed, would be guilty according to this statute. Not fair.

b. Status offenses: 

Illegal to be “a vargrant” “addicted to drugs”- require proof of status rather than any conduct. 

Statutes that punish for the propensity to act are unconst.

c. Crimes of Possession:   

Inchoate offense. Purpose is to provide police with reason to arrest ppl who will commit act,

i.e. possession of narcotics, burglary tools. 

Really: an act by the fact that they knew had them and they did not get rid, or continued to possess. 

US v. Jewell

Marijuana was concealed in compartment of car. D didn’t know for certain if the drugs were in there, but knew of the compartment and didn’t look. The high probability of the illegality was held as sufficient proof- positive knowledge not required. Willful ignorance.

G. MPC §2.01 (1): Act can be voluntary or involuntary, but can only be pun for voluntary act. Lists what is involuntary and does not count as an act. Includes hypnosis. Possession is an act §2.01 (4) 

H. MPC  §1.04 allows for a civil fine if an act cannot be proven (suddenly unconscious while driving)

OMISSIONS

A. General Rule- Absent a special relationship, not responsible legally for preventing harm to others. 

-Kitty Genovese

Pragmatic reasons: Add too many criminal prosecutions. Line-drawing prob: should all 38 ppl who heard Kitty go to jail? Earliest one? Only those who could save her life? Those who understood seriousness? 

Cannot prove: mens rea, causation. Risk of pun an innocent person enhanced. 

Legality probs: Too much discretion to police in prosecuting for this crime. 
Criticisms:

Morally repugnant

Consq- may prevent wrongdoers if they know ppl will come to aid of V


Pope v. State

While staying in Pope’s house, a mother beat her 3 month old baby to death and Pope did not do anything to help the baby. Not guilty b/ no legal duty. 

B. Duty to act

a. Status Relationship- Parents to minor children, married

Jones v. United States

Jones guilty of manslaughter of baby placed in her care by the baby’s mother. Malnutrition and neglect. Had a legal duty.

Barber v. Superior Ct.

Man was taken off life support after no chance of recovery at request of family. Doctor D accused of murder. Not guilty- absent objection from spouse, allowed. Ruled as an omission, and no duty towards patient once it is proven ineffective. 

b. Contractual obligation one’s ill parent, someone else who is ill

c. Omissions following an act- 

i. Creation of a risk- if D negligently harms V, has a duty to help V

Question: if you shoot someone in self-defense, do you have to aid them? Cts split. 

What if someone pushed you into someone, and you push 3rd person into pool? Casebook leaves this as an open question. 

People v. Oliver

Gave man she met at bar a spoon to ingest heroin. He was drunk, passed out, she left him in the house. Her daughter came home, and she told her to put him behind a shed so no one would see him. When he did not move from there, then called police b/c he was dead. Guilty-  created the risk b/c no one else could help him at that point. 

ii. Voluntary Assistance- If start rescue, guilty of omission if you stop and leave the V in worse place than started in. Preclude others from saving V.

VI 
Mens Rea

A. General Principle- “guilty mind” not just that D caused the death, but desired the result/reckless. Not a mere accident.

B. Levels of Culpability
1. Purpose– The person intends or acts with intent to accomplish a result or engage in specific conduct.

2. Knowledge – The person has knowledge that such result is practically certain to be caused by his conduct.

3. Recklessness (with awareness) – Conscious risk creation or conscious decision to ignore a risk.  A state of awareness is involved, but the risk is a probability less than substantial certainty, which is the higher “knowledge” level.

B.
Specific Intent and General Intent  (Common Law)

1.  Specific Intent 

*Crimes with mens rea are specific intent crimes.  

*Crimes that involve either 1) intent, or 2) knowledge “mens rea” are specific intent crimes.  

*An act plus a further objective equals specific intent.  

*The defendant intends a result in addition to the act.

The state must prove the intention by independent evidence, other than the evidence inferred from the conduct.  Specific Intent crimes qualify for additional defenses not available for other kinds of crimes.

2.  General Intent 

*Where only the actus reus is present.  

*Crimes that involve either 1) recklessness, or 2) negligence “mens rea” are general intent crimes.  

*An act, with no further objective equals general intent.

*The defendant intends the conduct only (not the result).

This gets tricky though – 

*Assault is a general intent crime.  But, assault with the intent to rape is a specific intent crime.

*Breaking and entering is a general intent crime.  But, breaking and entering with the intent to commit a felony is a specific intent crime.

*Burning down your house is a general intent crime.  But, burning down your house with the intent to obtain insurance is a specific intent crime.

(And, the words with the intent … need not be present in the statute to make it a specific intent crime.)

C.
Mens Rea under the MPC - §2.02  (General Requirements of Culpability)

The MPC abandoned the concepts of specific intent and general intent. 

Mens Rea and the Model Penal Code

Culpability Level
Conduct

Attendant Circumstances
Results

Purposely
Def.’s conscious object is to engage in such conduct.
Def. is aware or hopes or believes circumstances exist.
Def.’s conscious object is to cause this result.

Knowingly
Def. is aware his conduct is of this nature
Def. is aware the circumstances exist.
Def. is aware that the result is practically certain.

Recklessly
Def. consciously disregards a substantial & unjustifiable risk that he is engaging in this proscribed conduct. 
Def. consciously disregards a substantial and unjustifiable risk that the proscribed circumstances exist.
Def. consciously disregards a substantial and unjustifiable risk that the result will occur.

Negligently
“grossly” fails to recognize a substantial & unjustifiable risk he is engaging in this conduct.
“grossly” fails to recognize an unjustifiable risk that the proscribed circumstances exist.
“grossly” fails to recognize a substantial and unjustifiable risk that the result will occur.

The MPC looks at the elements of the offense - §1.13(9)

1.  Conduct

2.  Attendant Circumstances

3.  Result

Mens Rea- Utilitarian v. Retributive Arguments

Utilitarian: 


-
Cannot deter what you cannot prevent

· Punishing person that does not deserve it is wasteful. Only inflict pain for good reason

· Not in need of reformation if accident

Criticisms:

· His pun may serve as warning to others to be more careful

· Some ppl are accident-prone, Must reform them for society

· Mens rea may be bad altogether b/c some ppl get off from mens rea and do not get punished. Society gets bad impression from penal system that way.

Retributivism:

· More secure in this theory. W/o mens rea, no bad deed picked from choice of good and bad.

· Cannot denounce as a wrongdoer person who did not do wrong. 
Transferred Intent

A shoots at B, but kills C.

A tries to punch B, punches C.

Transferred intent in both instances. Justified b/c not fair we do not punish him equally with intent to kill the wrong person. Insures proportionality.

What if A shoots at B, harms B but also kills C. Should get murder for C, but can you charge him with attempted murder of B as well? Most cts say no. But capable of having diff intents as to two ppl. If want to kill B and successful, didn’t you cause reckless risk to C who was nearby? So one bullet has two states of mind attached to it. But paradox: if you miss get charged with 2 crimes. Succeed, get hit with only murder- not reckless endangerment. 

Regina v. Cunningham

D tore gas meter off wall to rob money. The mens rea needed was “malice”. Needed malice with intent to kill the lady, not just malice in stealing the money. Malice means foresight to the harm he does. Malice does not mean wicked- just because he did a bad thing, doesn’t mean he had malice in woman’s illness. Jury must be the one to determine whether he knew the gas would leak and could kill her. Concurrence of intent and act.

· Transferred intent only works in the same crime (murder) and not between 2 crimes (steal from ship, burn ship from lighting match)

Strict Liability

-No mens rea requirement. Do it, you are punishable. Typically violations of regulation/statutes for public good (i.e. drug sale) Mallum in se necessarily include a mens rea

  MPC - Generally

MPC §2.02 (1) The MPC disfavors strict liability, b/c it believes there should always be some mens rea – either purpose, knowledge, reckless, or negligent. Only violations can have no mens rea.

i.e. Statutory rape, felony-murder rule, misdemeanor-manslaughter rule.

Morisette v. US

Convicted for unlawful conversion of gov’t weaponry. Sold bomb casings for scrap metal. The strict liability crime was invalid b/c conversion is mallum in se. 

Staples v. US

D was convicted of possession of firearm that could automatically fire, even though he did not know it could do that. The piece enabling it to do that was filed down. Intent was needed, just b/c statute does not specify intent does not mean it doesn’t apply. Look to common law for application. 

State v. Guminga

Tavern owner was prosecuted for his employee who served a minor a drink. Cannot be liable for strict liability through actions of employee not ratified by you. 

State v. Baker

Baker convicted of speeding 77 MPH in 55 MPH zone. Not allowed to defend b/c his cruise control was stuck in accelerate mode. There is a defense for an inaction b/c can only be responsible for actions, even in strict liability. BUT here he turned on the cruise control, so he had an act. Affirmed judgment in this case. (Timeline prob)

Regina v. City Sault St. Marie

D took all the precautions she could to avoid liability but was convicted of strict liability. Reversed, b/c whole purpose of strict liability is to make ppl be careful. Not D’s fault.

V 
Mistake of Fact

In general: social harm done, but did not intend for that result.

Shoot person, think it is an animal

Has non-consentual intercourse, thought it was consentual

D takes away property of V, thinking he has permission

Because of mistake of fact, may negate the mens rea element of the crime.

MPC §2.04(1-2) Ignorance or Mistake

The MPC only allows mistake of fact or law to be used as a defense when it specifically negates the mens rea requirement or when the law specifically allows for such defense. Mistake of fact is not a defense if the D would have committed a different crime if the facts were as he thought them to be (Legal wrong doctrine). If D commits burglary actus reus in second degree (break into dwelling), but mens rea of third degree(to break into store), gets higher crime b/c when you do a crime, take risk that will do other wrongs. 

(1)  Ignorance or mistake as to a matter of fact or law is a defense if:

(a) the ignorance or mistake negatives the purpose, knowledge, belief, recklessness or negligence required to establish a material element of the offense; or

(b) the law provides that the state of mind established by such ignorance or mistake constitutes a defense.

1.
Common Law
Mistake is always a defense when applied to specific intent crimes; whether mistake was reasonable or not. 

**Watch on exam – it doesn’t matter how preposterous the mistake may be, if the jury believes 

     that the def. had that belief, that is sufficient.

Mistake has to be “reasonable” if applying it to malice (e.g. murder) or general intent (e.g. battery) crimes.

Mistake is Never a defense to the NO intent crime of strict liability.

Mental State of the Crime



Application of the Defense

Specific Intent
ANY honest mistake is allowed whether reasonable or not.

General Intent & Malice
ONLY a reasonable mistake is allowed.

Moral wrong- underlies conduct, does not exculpate. 

Legal wrong doctrine- no mistake if D commits lesser crime

Strict Liability
NEVER allowed as a defense.

Regina v. Prince

Prince thought reasonable belief that girl was 18, really 14. Not defense to a charge violating law not to take unmarried girl away from possession and against will of father. Mallum in se. Run the risk of taking her away from anyone’s custody that she is too young. (Same for statutory rape). Mistake of fact did not exculpate. Strict liability.

Moral wrong doctrine- Prince reasonably thought mistake of fact, but still did a moral wrong. Did not conform to rules of society. “I thought I took 18 yr old out of possession of her father” Situation is immoral as the D supposed/thought it to be.

Legal Wrong doctrine- supplies mens rea for greater offense by taking from lesser offense. 

-MPC says only liable for lesser offense. 

-Common law- says liable for the greater offense. 


Regina v. Morgan

3 men had forcible sex w/ man’s wife after he told them she would struggle but liked that. It was unreasonable but honest mistake of fact. They were set free b/c rape was intent to force sex w/o victim’s consent  and even unreasonable mistakes of fact are a defense b/c negate the mens rea. 

People v. Olsen

Reasonable mistake that 14 yr old girl was 16+. Not a defense b/c protection of children justifies harsh rule. 

VI 
Mistake of Law

In general, mistake of law will not be defense. Unless is negates an element of the offense. Did the mistake cause a different crime? Statutory defense built into the statute (does it require knowingly go against the law, knowledge of the law broken)?

Rationale: Law is definite and knowable. 

Criticism: maybe years ago, but more laws today. 

Maybe only applies to mallum in se. Obvious that it is wrong.

Arguments against mistake of law as defense:

-If ignorance in the law is OK, then destroy the validity of the law. No one would have to follow it. 

Criticism: Maybe only reasonable mistakes of law should be allowed.

Retributivism: The law just translates punishment to those who are morally blameworthy (retr. Would like to punish mallum in se. But mallum prohibitum is arguably not blameworthy)

Consq: Would want to punish all crimes despite mistake of law to deter breaking the law. 

-Allowing the defense would cause too much fraud

Criticism: investigating the truth of mistake of law should be no harder than investigating mens rea. We do that.

-Encourages legal knowledge. Utilitarian: sacrifices the few for the benefit of the many.

Criticism: Does not make sense! When person takes steps to learn the law, can also make mistake and not avoid liability. No better off. Maybe should permit a reasonable mistake of law- but does not.

Mistake of Law can be a defense if:

1. Reasonable reliance on official statement of law

· Lawyer does not count (shouldn’t the law encourage policy of seeking prudent legal advice?)

· Own interpretation that is reasonable does not count

People v. Marrero

Fed corrections officer convicted of illegal possession of firearms. He thought he was under exception of “peace officer”-reasonable interp. But denied. (Maybe b/c also gave gun to gf, and was in nightclub, and his jail did not permit guns to be taken out)

Official statements:

-Statute later declared to be invalid. 

-Judicial decision later determined to be erroneous

US v. Albertini

Protester reentered property of US military after Appellate Ct said ok to. When the SC reviewed the case, said it was not legal. Albertini only liable for first offense, since second time he relied on official statement of law.

-Official interp. From public officer (unofficial letter from attny general not official statement of law)

2. Fair notice- most times assumed everyone knows the law. Some exceptions when unjust- not published. 

Lambert v. California

Law for ex-felons to register in LA. Did not know of the law. Was mallum prohibidum, and not required. Also, punishing an omission (failure to register). Duty based on where he was, not his acts. 

3. Negation of the mens rea element

Misunderstanding of another law can defend a mistake of law in the current offense. 

Regina v. Smith

D damaged wall panels and flooring in removing his stereo from rented house. He said “how can I be liable- I put the floors in. They are mine” He was mistaken as to property law, that the floors don’t belong to him “Property of another”. It’s not that he didn’t understand the law he was charged with, it was an element of the law he disagreed with. Different-law mistake. Usually non-criminal law will exculpate.

MPC- Need honest mistake for Purpose, knowledge, recklessness. Negligence- need honest and reasonable. 

Other examples:

W marries A after she receives an invalid divorce from H. Defense for bigamy. (Strict liability- no def)

D charged with rape. He thought V was his wife. They had a ceremony, but was invalid. (general intent crime- even reasonable mistake will not exculpate CL. Specific intent: honest mistake will exculpate) 

Different law works with specific intent crimes, not general intent crimes. 


Cheek v. US

Protested fed tax laws, did not pay taxes. “I thought I was not obligated to pay b/c taxes go against Constitution.” Unreasonable belief, from legal advice of organization against taxes. His mistake as to word “income” not being “wages” entitled him to different law defense. But proper that they did not. He did have knowledge of the duty he was under. Unreasonable but honest mistake does not exculpate-general intent. 

VII. CAUSATION

Causation in general- the link between the actus reus and the social harm
Hypo: D wants to kill V. D1 comes and shoots V dead. Then, D shoots the dead body.

D did not cause the death- no murder.

Utilitarian/Consq: this person is just as dangerous as D. Want to punish him just as much. (but maybe be scared that if punish w/o causation, ppl will not trust the law as a whole)

Retributivism: better arg for causation b/c apportions the moral harms ea party did. Punishment cannot exceed harms caused. 

Causation









1.  Dependent (proximate                        1.  Independent cause




     cause)


        2.  Coincidental cause




2.  Foreseeable cause

        3.  Intervening cause - remote, bizarre




3.  Vulnerable victim
Didn’t cause result
4.  Def. takes victim as he

but aggravated it.

     finds her





LIABLE
         NOT   LIABLE


Cause in Fact- Multiple Actual Causes

Aggravation – 
Two forces combine, two non-mortal wounds cause death – combined.  Each force was insufficient to cause result by itself, but together they aggravate victim’s situation and bring about result.


Hypo: D and D1 at same time deliver fatal wounds to V. Each alone sufficient to cause result when and as it did. Would have died from one bullet, not 2. 

Acceleration – 
But for accelerating actions, the victim would not have died as quickly 


Hypo: D shoots V. Would have died in an hour. D1 shoots V, would have died in an hour alone. Together, they combine to kill in 30 min. Harm would not have occurred when it did but for the D’s.
Substantial Factor – 
Two separate acts each of which alone would bring about result, each are a substantial factor and cause-in-fact of victim’s death.

Proximate cause- 

Hard to tell. It is often selected first, then rationale applied. 

Intervening Causes

Obstructed cause- 
D shoots V in stomach. Non-fatal. D1 shoots V in head 3 times- definitely instantly died. D is no guiltier of murder than if lightning struck V down before D2 came along.

Under what conditions does it seem unfair to say the D caused the social harm?

-De minimis contribution to the social harm. 

D shoots V nonfatally. In ambulance, when ambulance gets struck by lightning. 

Although but-for cause, not the legal cause. (same for grossly negligent medical care)

-No foreseeablity

D robs V, abandoning him on a dark road. V gets killed by another car on the road. D’s fault that he was in a certain place at a certain time. Independent cause of the death was the car. If foreseeable, the D is liable. If not, not liable. 

-Can trace chain of social harm to wrongdoer

D wants to kill V. Tells X to give poison to V as medicine. X does not want to. Later, A gives the poison to V without being told. D is guilty b/c set the chain in motion. Got what she wanted, should be liable.

MPC §2.03 (2)(b) and (3)(b) treats but-for causation as the only meaning in criminal law. 


Proximate causation goes to the actor’s culpability. 

In felony-murder rule, cannot be guilty unless the death is in sufficient probable causation with the felony. I.e. bank teller gets electrocuted when sounding an alarm on a robbery. Getting electrocuted not probable cause of robbing a bank.

People v. Acosta

Acosta fled police, causing a chase which lead to the freak crash of two helicopters. They were not flying correctly. While not foreseeable, is foreseeable that some chasers might be hurt in the pursuit- Foreseeable- those acts not extraordinary. But not enough malice for murder.  Would harm have occurred anyway? No. 

People v. Arzon

Firemen called to 5th floor where A lit fire. Decided to leave b/c could not control fire. A second fire on second floor made them unable to escape, 1 died. A not cause of second fire, no direct causation here. 

People v. Campbell

B committed suicide due to gun sold to him by C. C not liable b/c he did not have intent to kill. Not direct cause just b/c in chain of events. He did nothing wrong.

Stephenson v. State

V of brutal crime attempted suicide. D held guilty of the murder b/c V not mentally competent due to D. Refused to go to hospital, her resulting wound killed her along w/ shock, poison, etc. Foreseeable so he is liable. 

Commonwealth v. Root

Two drivers in drag race, other driver died. Remaining driver not guilty of murder of the first, because the other guy assumed the risk. But he is guilty of ppl hurt in drag race because if it wasn’t for him racing, no one would get hurt. Takes 2. (State v. McFadden) Cts differ as far as whether driver 1 liable for death of driver 2. Here liable for driver 2.

Commonwealth v. Atencio

Russian roulette- 3 men playing. 3rd guy got shot and died. Causation included other participants in the reckless behavior. 

VIII
Concurrence of Elements

General principle: Lack of temporal concurrence makes person not liable.

Mens rea preceding actus reus:

D plans to kill V. Then, she abandons her plan, and they are friends. Go hunting, kill V by accident. No concurrence of elements.

Actus reus and mens rea together, then no mens rea: D kills V fatally. Regrets it. V lives for a week. At the time of V’s death, no mens rea but D is liable for murder. 

Actus Reus preceding Mens Rea

Break into house, don’t want to steal anything. Then you see something nice you want. Steal it. Not guilty of burglary b/c you did not have the “intent to commit a felony therein.”  

If D poisons V, and they are unconscious but thinks they are dead, and decapitates them, thereby killing them, this is still murder even though the actus reus and mens rea not concurrent.

Case with Fagan- car on officer’s toe. Timeline issue:




Concurrent here
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Mens Rea
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Actus reus






Car on officer’s toe

IX
Defenses

Overview: Must prove defense by a preponderance of the evidence (50.1%)

More likely than not.

Failure of proof defense: just say the P did not prove beyond reas doubt. Mistake of fact (mens rea) alibi (actus reus) or unconsciousness (not a voluntary act-not liable)

Negate the element of the offense

Defenses to Felony Murder:

If the defendant has a defense to the underlying felony, he has a defense to felony murder.  E.g.  If someone kills someone while robbing a store.  He does this while intoxicated.  Robbery is a specific intent crime which allows for defense of voluntary intoxication, so the murder charge also allows the defense of voluntary intoxication.

The felony must be independent of the killing.

Deaths caused while fleeing from a felony are felony murder.  Once the defendant reaches some point of temporary safety, deaths caused after that are not felony murder.

Redline View:  Defendant is not liable for the death of a co-felon as a result of resistance by the victim or the police.  (This only applies to death of co-felons, not other persons.  E.g. if store owner shoots at Joe, but misses and hits a store patron, then Joe & Slick (robbers) are guilty of  felony murder of the patron.)
Justification Defense

I did it but it was not morally wrong result.

-Self defense

Excuse Defenses

I did a bad thing but I am not responsible for it-not blameworthy

-Insanity

-Duress

Special defenses:

-Legal impossibility (for attempts)

-Abandonment (attempts)

Extrinsic defenses: Technical excuse

-S/L

-Diplomatic immunity

-Incompetency to stand trial

Justification

Moral rts theory- Attacker forfeits their life when attack someone unjustly. So allowed to kill them.

Lesser Harms Theory

Burn corn field to save the city from fire. Is arson, but is justified. People outweigh property value.

1.
SELF-DEFENSE:

First Row = 1st Aggressor Rule  

Second Row = Retreat Rule  


Common Law





MPC §3.04(2)(b)(1)     
Cannot be 1st Agressor – must be: “Free from fault” 

-withdraw

-communicate withdrawal
Did D provoke use of force

-with purpose of causing death or

-serious bodily injury

Have to retreat “to the wall” before using force

-if inside home “castle” can use deadly force


Deadly force in self-defense, obligation to retreat if you can do so with “complete safety.”

-Home & Work, you do not have to retreat

Unlawful force by aggressor


Imminent peril


Proportional (response must be necessary)


Necessity (objective and subjective measure)


Do not give the original aggressor back the defense of self-defense, unless he:

1. Withdraws

2.  Must communicate that withdrawal to the original victim.
MPC §3.04(2)(b)(ii)  A defender’s force is not justifiable if she could have abstained from the action demanded by the aggressor e.g. changing path walked along  

(Note distinction between Peterson and MPC.)

MPC §3.04 – Adopts a completely subjective approach:  Does the def. believe the force is immediately necessary.  But, there are limitations and force cannot be used when:  1) unlawful arrest, 2) first aggressor, 3)  actor knows he can avoid the necessity of using force.
Justification and Mistake of Fact: reasonable mistake of fact that V was trying to kill D, and D killed in self-defense, are available defenses.

Self Defense: in general

Definition: 
A person is not justified in using force unless it is:

1. proportional to harm threatened

2. necessity component (imminent threats)

3. Reasonable belief by actor

Reasonableness

United States v. Peterson

Defense must be on pain of imminent grievous bodily injury or harm, deadly force is necessary in self defense. D saw man taking his windshield wipers. Man went into car, D went back into house to get weapon. He ended up killing the guy . D warned him not to come close, but he did anyway. D’s danger was not imminent- not justified. (may be partial justification in a case he thought V had a gun in his pocket- unreasonable belief- may mitigate his crime from murder to manslaughter)

Rule: Need not only a subjective reasonable belief, but the belief that a reasonable person would also have in D’s shoes.

People v. Goetz

Man was mugged on subway many times. This time, pulled gun on youths and had shooting rampage. Reasonable man’s standard- objective standard. He was mugged many times. He thought he was in imminent danger. This was not good enough, need objectively reasonable belief. (in the end was acquitted)

· MPC §10.07(b)(3)- “reasonable person in the actor’s situation” In determining the reasonable person, we usually take into account the D’s physical characteristics, but not the mental/emotional history (racist, abused, saw a lot of violence, upbringing). 

· “actor’s situation” But mugged man getting mugged again-battered woman in a situation-applies here.

Reasonable Battered Woman Standard?

-There is no battered-woman defense. It merely goes to show a subjective/objective reasonable person standard. Why should it be (but isn’t) a defense even when not imminent?

-Ongoing abuse- even if not imminent, can be like kidnapping situation where allowed to use SD at any time b/c ongoing offense. 

-Self-defense for the preservation of her own life after many yrs of abuse

State v. Kelly

Battered woman’s syndrome appropriate for testimony. Kelly was beaten a lot, killed her husband with scissors claimed in self defense. The testimony is needed to prove the reasonableness of the BW’s belief of imminence and grievous threat of bodily harm/imminent fear of death.

State v. Norman

Killed abusive H while sleeping. Was held not to be in imminent danger (timeline issue), so self defense not available with battered woman syndrome even if she was passive victim in bad situation. Floodgates problem- based on possible future events. Discourage self-help here. 

Theories of Self-Defense

1. Retributivism: D did not make an active choice to do wrong. Had no choice. 

2. Character theory: the aggressor is the BAD person. Wrong should not be the winner here.

3. Causation theory: the aggressor started the conflict. But-for aggressor, crime would not have been committed. V is the causation. 

4. Utilitarianism:

· if someone should die, it should be the bad guy because he’s just going to do more harm in the future

· Deters aggressors if they know person is justified in killing them back

· Self-defense is a human right of self-preservation. 

· Not having SD will not deter the taking of a life. If ppl have the choice, would rather die later than sooner

5. Lesser social evil- but what if 3 aggressors and 2 victims? 3 aggressors lives don’t morally count.

Mistake of Fact claims and Justification Defenses

-MPC §§17.04 and 18.01(e)- recognizes an imperfect defense if you unreasonably thing someone is out to kill you. 

However, each of these defenses is subject to §3.09(2) that says when D is reckless or negligent as to belief, justification defense is not available when an offense requires recklessness or negligence as an element. So, if you negligently think someone will kill you, available. Recklessly, not available.

CL- no defense of unreasonable belief-mistake of fact-in SD.

Necessity/Choice of Lesser Evils MPC §22.05 (1/2 the states adopted it)

-
Necessity can legitimatize otherwise illegal conduct because it produces a just result. 

· Requirements:

1. Clear and imminent danger (AIDS needle program not imminent and clear as to effectiveness-speculative)

2. Certain to avoid the danger

3. Harm must be the lesser of 2 harms, but harm that is foreseeable, not what harm actually occurred. Was D’s judgment reasonable?

4. No effective legal way to resolve

5. If legislature has already weighed the evils, like medical marijuana, and rejected it evidenced by not making medical exception

6. Cannot have placed himself in that situation

Necessity


Common Law





MPC - §3.02
Imminent Danger Required
Not Required

Reasonable belief is necessary (Obj./Subj.)
Honest Belief only (Subjective)

Lesser of evils/weighing  - Judge
Lesser evil weighing (Jury/Judge) *Easier w/jury

There must be no legal alternative to the conduct
Not Required

Def. must be w/out blame in bringing about situation
Multi-tiered approach in assuming def.’s conduct in bringing about and apprising the situation

Not allowed in homicide cases
Negligent & Recklessness

Forces of nature must bring about circumstances
Legislature has not spoken


Not barred as a defense in a homicide prosecution (kill 1 to save 2-or deflect flood kill family, save town)


Even if not a force of nature, defense may still apply

Cases:

Regina v. Dudley Stephens

D’s killed a young sailor when they were lost at sea. If they did not kill and eat one person, all would have died. Held that necessity is not a valid defense for homicide. An innocent may not be killed justifiably in any circumstance.

Indirect Civil Disobedience

US v. Schoon

Went into IRS office and vandalized to protest US involvement in El Salvador. Lost b/c not imminent, certain to avoid the harm, alternative legal ways to express freedom of speech in democracy. 
Excuse

-Defined best in non-utilitarian terms

-
Deterrence theory: excuses recognized b/c punishment is undesirable here. No good comes from it.


Criticism: Maybe harm on one excused actor will prevent a lot more harm by preventable ppl

Utilitarian: excuses give the public reliance that will be able to live life as you choose and law will help you.

 Retributivist: If not able to choose between good and bad, not morally culpable. 

Duress

MPC §2.09 –Duress

1.  Coerced by threat of force to the actor or another


-a person of “reasonable firmness” would be unable to resist


-“reasonableness” is primarily based on physical characteristics, e.g. size, strength, age.


-no mental or non-physical characteristics are reviewed (as they might be under CL)

2.  Actor can NOT have “recklessly” placed himself in the situation (negligent)


-similar to no fault on D’s part

3.  Woman can NOT claim that she was under the command of her husband

4.  “Justifiable” under MPC §3.02 – Justification/Necessity


-threat need NOT be imminent (IMPORTANT DISTINCTION-need in CL)


-No crimes excluded

6. Threat of unlawful force (Broader than imminent under CL)

7. Need not be close family- can be friend, etc.

CL-Homicide is not excusable under duress!

People v. Unger  
Prisoner is charged with escape, def. raises necessity and duress defenses.  The def. is convicted after a trial wherein the necessity/duress defenses were not allowed. It was an error that necessity was not allowed, but there was no duress. Need “bona fide effort to return to custody as soon as duress/necessity has lost its force”

Holding:  The defense of necessity is an appropriate defense, and evidence was sufficient:

-def. was forced to choose between two evils; homosexual molestation or escape

-No duress claim, b/c he was not threatened if he were not to try and illegally escape.

Harder to prove necessity than duress. 

Duress cannot emanate from a natural source. In duress, if D cannot be prosecuted, at least someone else can be.

U.S. v Contento-Pachon  (9th Cir.)  1984    Pg. 553
{General Principles of Duress}

The def. smuggled cocaine from Bogota under threat of harm to his family.  The Dist. Ct. disallowed duress and necessity defenses.  Ninth Cir. found evd. of duress, but said necessity was not applicable b/c def. did not act in the interest of general welfare and the def.’s acts were caused by a human, not by physical forces.

Held:  Reversed.  There was sufficient evidence of duress to present a triable issue of fact.

Rule:  Under Common Law  (The crime of homicide is excluded)

1.  An immediate threat of death or serious bodily injury (imminent – distinct from necessity)

2.  A well-grounded fear that the threat will be carried out (a person of reasonable fortitude)

3.  No reasonable opportunity to escape the threatened harm  (immediacy)


-def. must be free from fault, if not, any fault is an absolute bar of duress defense.

4.  Ct. looked at the adequacy of the alternative.  Going to corrupt Columbian police is different than going to U.S. police.

Contrast:

US v. Fleming- Army officer forced to help enemy at threat of going on 22 mile death march- no duress. Imminence was missing. Should have started death march to see if he would really die w/o shoes.

Environmental Deprivation

-Brainwashed by cult

-In gang all your life

Not duress- must sacrifice the few for the many- to uphold the law in our society. This defense would say “you are not responsible for your own conduct”

BWS in duress case: there is no threat, only implied threat to do something in light of past experience with the abuser. Expert testimony in this case acts to prove the fear of imminent danger, even though not express. Here, the helplessness helps her defense. In self-defense, it hurts her b/c why is she suddenly able to get back at her abuser if she is so helpless?

X 
Rape

Actus Reus

Rape requires a voluntary act by the defendant, though intentional intercourse is seldom in dispute.  The prosecution must prove penetration. 

Rule:  Elements of rape:  (See above too)

1.  Intercourse

2.  By force or threat of force

3.  Against the will of the victim

4. Without consent

Rusk v. State  {Traditional Elements of Rape}

The victim met def. in a bar and gave him a ride home.  Def. asked her to come up to his apt. and she refused.  He then took her keys, she was stranded in a strange place and def. lightly choked her.  Victim said that she told def. “If I do what you want, will you let me go without killing me?”  Under the statute, victim was required to resist to the “utmost degree.”- to make lack of consent evident to the male. No struggle- she undressed . . . guilty b/c he exploited her fears. 

Fear v. Threat

If she submits due to fear alone, and no evidence of any threat, it is not rape. Fear =subjective Threat =objective

However, if F says “I know you will hurt me if I don’t have sex” M cannot exploit her fear. That is force. 

State v. Alston

V was in abusive relationship, she left D, but he tracked her down in parking lot and said he’d “fix her face”. Went with her to a friend’s house where he forced her to have sex with him in the past. She said verbally she did not want to have sex, but he pushed her legs. The ct of appeals overturned conviction b/c she did not actively resist. (Narrow timeframing- ignore the former abuse and the threat)

Commonwealth v. Berkowitz

V was in dorm room, verbally said no but did not forcibly resist. Force was found not to be present. 

Regina v. Morgan

Case w/ man who brought 3 men back to have sex with his wife, they had honest but unreasonable belief that there was consent. Not valid law in US.

Changing the ID of Force

In the interest of MTS

17 yr old boy had sex w/ 15 yr old girl, non-consentual but no evidence of forcing her. Ct held that no more force needed in the rape than the act of the penetration itself. 

Similarly, woman who was unconscious in hospital raped – the force of the sex was enough to satisfy the mens rea of the crime.

***Distinction: mentally incompetent, underage. Only a few states hold that rape is force by act itself.

Protects sexual autonomy of F. 

Mens Rea

People v. Evans

D used tricks to get the V into his apt, said he was psychologist doing experiment. Scared her when she went to his apt by saying “I could kill you here”. She had sex, did not resist. Not rape- seduction, even through fraud, is not rape. Fraid in the inducement.

Rape = general intent crime. Requires reasonable mistake of fact. If you eliminate the mens rea, you create a strict liability offense for a felony. 

Commonwealth v. Sherry

Woman (nurse) and 3men (doctors) went to a house from a bar. She pressed charges for rape against the two of them. They subjectively thought she consented. “Physically numbed” so did not physically resist, did verbally. Each had sex one at a time. Guilty b/c subjective belief of consent was not enough. Eliminate idea that “a little force always necessary”. 


Marital Immunity

Rationale:

· Implied consent from married couples. (doesn’t make sense today. If can be liable for battery, assault, why not rape? )

· Protection of the marriage (isn’t the marriage lousy already if woman wants to press rape charge?)

· Protect H in divorce proceedings (can always use assault or battery. Also, unfair to let more ppl suffer on the chance that the crime will be used by a few wrongdoers)

· Important aspect of rape is the degradation and harm psychologically it does. Less harmful than a stranger raping her (so if a girlfriend have more rights than a wife? Does not make sense. Marital vows should be treated with respect and upheld)

Think about:

· Do not require victims of robbery to resist, why in rape?

Fraud in the factum

If the F does not know she is having sex at all. When a doctor says he is putting an instrument in, does not say it is his penis at all. Fraud in the factum.

Fraud in the inducement

At common law, seducer is not a rapist. Can do any “sales technique” you want, and as long as she know she is having sex, the consent is valid. 

-What about man who makes a woman think she is his wife when she is not? Still fraud in the inducement- she knows it is sex. Most cts today would say in the factum, b/c attendant circumstance of not being her husband makes her not know “what she was consenting to do”. 

(Where do we draw the line- if rape is invasion of autonomy- don’t just draw it there)

XI 
Homicide

Intentional Killings:



Unintentional Killings:

*Murder




*Murder (e.g. Unlawful Conduct –Felony Murd.) *Manslaughter




*Manslaughter (e.g. Unjustified Risk-Taking 

State v. Williams)

Intentional Killings:

A.
Common Law – Homicide


In Common Law the crime of homicide/murder must have “mailice.”



Defn:  Mental disposition to commit a wrongful act or injury without legal justification.



*“Express malice” is deliberate and actual ill will against a person.



*“Implied malice” is reckless disregard of the consequences of wrongful acts.


The four ways to prove malice:

1. Intent or knowledge to kill (Intentional)

2. Intent or knowledge to commit serious bodily harm (Intentional)

3. Extreme recklessness – depraved heart murder e.g. playing Russian roulette (Intentional)

4. Felony Murder – intent to commit a felony and murder occurs while engaged in the felony.  Any death which occurs as a result of a felony is felony murder, whether intended or not.  This is strict liability – no intention required.  (Unintentional)

B.
 MPC –  Criminal Homicide §210.1

The MPC has abandoned the premeditation and deliberation elements.  There are no “degrees” of murder under the MPC.  It states:

“(1)  A person is guilty of criminal homicide if he purposely, knowingly, recklessly or negligently causes the death of another human being.”

Under the MPC, purposefully, knowingly, and recklessly would all be considered “intentional” killings.

****Whereas, negligently would be considered an “unintentional” killing.
Actus reus

-Intentional killing of a human being (not a fetus)

-Death of a person is determined when blood stops flowing. (medical technology- brain dead is still alive)

Premeditation

Commonwealth v. Carroll

5 min after fight with sadistic and nagging wife, grabbed loaded gun above the bed. Shot her dead, twice in the back of her head.  Specific intent may be found in the circumstances surrounding the conduct or D’s words/conduct. Good character, psych said it was impulsive automatic reflex. Rejected, no time too short for evil man to form the intent to kill. Need not be reduced to 2nd degree murder.

State v. Guthrie

Man who had panic attacks when nose was touched stabbed man in neck, killing him. He was found not to have the intent or premeditation, because if you can form intent in one second, there would be no such thing as 2nd degree murder.

People v. Anderson

Man killed 10 yr old girl sloppily stabbing over 60 times, including vaginal lacerations post-mortem. Did not hide body well. Only mopped up kitchen. No evidence of premeditation, deliberation. Nothing in prior relationship to show that. No motive. Random knife wounds, no design in killing. 

State v. Forrest

Man killed terminally ill father in hospital with single shot to the head. First degree murder. 

Provocation

Reduces Murder to Voluntary Manslaughter-Sudden Impulse

There are two main issues to think about when trying to determine the applicability of provocation:

1.  Adequacy of the provocation

2.  Cooling time – has enough time passed for the def. to regain rational thought process?

Girourd v. State – Inadequate Provocation

Killed W after only words were exchanged. She just made him feel like a loser. She provoked him. She said “what are you gonna do” He lunged at her with a kitchen knife he hid behind a pillow 19 times. He realized what he did, slit his wrists, called police. This provocation was not adequate for the law.

Maher v. People-Insufficient Cooling Time

If insufficient cooling time after someone was reasonably provoked, due to knowledge of adulterous affair b/c someone tells you about it, and you corroborate the story, can mitigate murder to manslaughter. Story of man who saw wife come out of forest with guy. Friend told him they were having sex. He attacked the adulterer. Words can be in some cases sufficient provocation. 

Rekindling of Provocation Defense/Warming up time
This would be where the defendant was inflamed over time.

Then sees the person that had provoked their anger at a much later date and kills them.

Instead of time healing, can do the opposite.

People v. Cassassa

 Whether a person is sufficiently emotionally disturbed is an objective and subjective analysis. D had obsession with V, broke into apt naked in her bed, one day showed up with wine and a knife. When she refused, he stabbed her to death.  EED does not go towards negating the reasonableness of the crime. Subjective- was he under EED? Objective- was disturbance reasonable? MPC-NY law

2.  MPC Approach – Extreme Emotional Disturbance   (This is an aff. defense like provocation)


§210.3  Manslaughter:


(1)  “Criminal homicide constitutes manslaughter when:



(a)  it is committed recklessly; or

(b) a homicide which would otherwise be murder is committed under the influence of extreme mental or emotional disturbance for which there is a reasonable explanation or excuse.  The reasonableness of such explanation or excuse shall be determined from the viewpoint of a person in the actor’s situation under the circumstances, as he believes them to be.
{Subjective}

3. Distinction Between Common Law Provocation and MPC – Extreme Emotional Distress §210.3

-MPC does not require provocation  (adequacy of provocation required in common law)

-MPC does not have any “cooling time” requirement

(Thus, the MPC has removed two basic requirements of common law provocation)

-Words alone are sufficient
Distinguishing Civil and Criminal Liability

Involuntary Manslaughter- Unintended Killings- Negligent Homicide

Elements of Involuntary Manslaughter:

1.  Criminal negligence  (doesn’t have to prove that he was “aware” of risk)

2.  Def. caused victim’s death

Commonwealth v. Welansky

Nightclub owner failed to eliminate serious fire hazards. People died as a result. Manslaughter may be based on omissions as well as acts. Duty to act in this case. Beyond mere negligence to recklessness.

State v. Williams

American Indian parents who did not get medical care for 17 mo old child, he died as result. Despite their lack of education and fear they would take child away, this ordinary negligence constituted manslaughter. Omission under a duty, should clearly smell the gangrene in kids mouth. What “reasonable man would do”. Objective.

Commonwealth v. Mallone- Murder or Manslaughter?

Malone 17 killed his friend during a game of Russian poker. Said had no intention of killing friend when put gun to his head and hit 3 times. Claimed the bullet wasn’t in the right chamber to kill. Guilty due to wicked, depraved heart. Gross recklessness callous disregard of human life. 

US v. Fleming

D drove recklessly, on wrong side of divider, while drunk at 50+ MPH. Killed another driver. Got murder. Why? WICKED AND DEPRAVED HEART DOES NOT REQUIRE INTENT. Just malice.

FELONY-MURDER RULE

A.
Unintentional Killings:  Unlawful Conduct - FELONY MURDER RULE


Common Law




MPC - §210.2 (Defn. of Murder)

1)  Look at crime and determine if a felony under the statutes of the particular jurisdiction.
1) Only applies if robbery, rape or deviate sexual intercourse by force or threat of force, arson, burglary, kidnapping or felonious escape.

2)  If it is a felony, then “Strict Liability”
2)  Even if one of the above, the MPC raises only a presumption that def. was murderously reckless.  The presumption is rebuttable under MPC

Regina v. Serne

D set house on fire, caused son to burn to death b/c his family was in the house. Wanted insurance money. B/c guilty of the arson, the felony, is guilty for the murder. Conscious disregard of danger- reckless. But don’t need to prove mens rea for the murder.

People v. Phillips

Chiropractor convinced parents to give him girl with cancer to treat. She died from bad treatment. Only felonies inherently dangerous to human life apply for the felony-murder rule.

People v. Smith

D and housemate beat 2 yr old and as result, kid died. Was not held to felony murder b/c the child abuse necessarily is a factor of the death of the child. Need to prove the mens rea for a crime that is not independent of the murder. Merger limitation.

People v. Stamp

Robber robbed shop owner who had heart attack as result. Guilty of murder- eggshell skull victim.

State v. Canola

Convicted of murder for the murder of a co-felon who was shot by a store owner. Reversed b/c only concerned with felon who does the killing. Needs to be in furtherance of the felony. 

Taylor v. Superior Ct

When felon or accomplice intentionally commits act likely to cause death, co-felons are responsible. (Agency view-felony murder) But other case holds equally not liable for the deaths when victim or police shoot and kill felon. (Redline view- felons took assumption of the risk)

XII
Attempt- Inchoate Crime

MPC

Specific Intent + a Substantial Step, beyond mere preparation, in furtherance of the commission of the crime.  

Because “attempt” is a specific intent crime at common law, the defendant must also:

1.  intend to do the act

2.  intend to accomplish the result

3 intend under the same circumstances (that would be required for conviction of the target offense)

Two varieties: complete and incomplete. 

Punishment

Attempt at common law = misdemeanor

Attempt MPC = punishes them equally, a subjectivist approach (states as whole do not apply this law) 

-Exceptions:  Capital crimes & first-degree felonies






Subjectivist

Objectivist





Focus: Mens Rea

Focus: Actus Reus











Consq







Retributivist

Attempted felony murder?

D accidentally fired a gun during the commission of a felony- 

Most states do not go according to this concept, but is possible

Attempted murder requires specific intent to kill- which the D lacks. Wounds person during commission of a felony.

What about unforeseeable heart attack from felony? Can be attempted-felony murder. Causation is there. 

Attempted manslaughter-

Man gets upset, shoots but missed/wounds someone.

Attempted statutory rape? Need specific intent for attempt, so if he knew/disregarded that she might be young. But if no intent required for strict liability, some say that need no intent, just attempt. 

Tests

MPC- Substantial step test

Indespensible element test

Unequivocality test- when the behavior standing alone shows he intended to commit the crime (objective)

When a man threatened to kill another man, then went to a field with a gun and stood there, gun was confiscated and loaded- maybe he wouldn’t have shot the gun. Equivocal. 

Physical proximity-Direct movement into doing the crime next to the person. Lift loaded weapon. 

Dangerous proximity-More flexible than above. If lying in wait and person is not there yet, cannot get him on that. People v. Rizzo, wanted to rob guy at bank but he never showed up. 

Last act test-Eagleton test-  Shoot the weapon and miss. This is proven wrong by poisonings that take more than one dose. 
Smallwood v. State

Raped victims while HIV positive. Not enough intent for specific intent to give them HIV and attempted murder. But, if they died of HIV, couldn’t it be murder? Causation. Here, in the attempt, low probability. 

MPC encourages abandonment

Impossibility

Defense: Rule under the MCP and the majority of Js in this country – Impossibility is NO defense to “Attempt.”  MPC - If the facts were as the defendant believed them to be, and if that would have been a crime, then he can be guilty of “Attempt.”

MPC §5.01 – Subjective Approach to the crime of “attempt”

Conduct Prohibited

     Attendant Circumstance


Result

Must have purpose to engage in the conduct.
Whatever mens rea is required for the completed crime e.g. P, K, R, N
Purpose or Knowledge of the result





Harm based approach- usually  “attempt” will be a grade lower than the crime, so an “attempted” misdemeanor will be a violation rather than a crime.

Inherent/True Legal Impossibility- at discretion of judge can be defense. Outrageous way of trying to do a crime-

Mens rea was bad, but not a crime (Voodoo killing, crack a safe with a spell)

Factual Impossibility-

Pick a pocket, no wallet- Inadequate weapon in an attempt-Something beyond D’s control

Not a defense, just because did not produce the result of theft. Mens rea and an actus reus, just no social harm in that instance.

Legal Impossibility-

You think what you are doing is a crime, but it isn’t. Is a defense. You have a guilty conscience. Relates to legality. Do an abortion thinking illegal, it is not really illegal. 

MPC,  hybrid legal impossibility is not a defense. 

i.e. you think you bought stolen property. It wasn’t stolen. Offer bribe to a juror, not really a juror. Would have done the crime if the attendant circumstances were as you thought them to be.  

Pick the pocket of a stone statue: mistake of legal status and factual impossibility. 

People v. Douglash

D shot a man after he may have been already dead. On appeal, defense said that not burden of proof that body was alive. Ct said that on hybrid legal impossibility is not a defense: it depends on the circumstances as the D thought them to be, which was that he was alive. Problem as to legal status of body: thought was alive, but dead and was not a crime. 

Aggravation


Theory


or


Acceleration


Theory





Non-Legal


Cause





Legal


Cause


(Proximate)





Direct


Cause





{LIABLE}





Cause


in


Fact


(or subst.


factor)





Not Cause


in Fact





{NOT


LIABLE}





Actor should be punished for attempts because just as dangerous as someone who commits the crime. Social harm created whenever someone destroys social mores.





Need to give people the chance to abandon. This will deter more crime in the end, because ppl will want to be less culpable.





Culpability retr:


Equal punishment for both attempt and success because same moral culpability. Only the actor’s luck is different. 





Harm-Based approach


Attempted crime disturbs the law, disturbs the public security, and thus that is the public harm.








