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LARCENY
1. Defined:

a. The Trespassory Taking and Carrying Away of the Personal Property of Another with the Intent to permanently deprive the possessor of the property.

i. Real Property is not covered by common law larceny.

b. Actus Reus

i. The Trespassory taking and carrying away of the personal property of another

c. Mens Rea

i. Possessing an “intent to steal” or “intent to permanently deprive” the owner

1. AT THE TIME of the caption and asportation

2. Larceny: Trespass

a. There can be NO LARCENY W/O a TRESPASS

b. Occurs if one take possession of V’s personal Prop. w/o consent or justification

c. No Larceny if owner or his agent aids in the commission of the offense [Topolewski] 
3. Larceny: Caption (Taking)
a. Ownership is not usually important

i. Only Possession
ii. You can’t steal something legally if you were already in possession of it

b. Custody versus Possession

i. Possession

1. Actual

a. If the person has actual physical control over it

2. Constructive

a. He is not in physical control of it, BUT nobody else has actual possession

i. Prop. Was lost or mislaid

ii. Another person has mere “CUSTODY” of it

1. Occurs when he has physical control over the property, BUT his right to use it is restricted by the person in “CONSTRUCTIVE” possession of the Prop.

2. Employee received custody from Er for work

3. He is a bailee of goods enclosed in a container
4. He obtained the property by fraud

ii. Temporary and Limited use of Property:

1. If a merchant hands a necktie to a customer for inspection, C only has CUSTODY [Rex v. Chisser]

2. Employer and Employee

a. Master retains Constructive Poss. of Prop.

b. Servant has CUSTODY

3. Bailors and Bailees

a. Bailee usually only has CUSTODY

i. “Breaking Bulk” Doctrine

1. An armored car transporter does not have possession [Mafnas]

4. Fraud

a. “Larceny by Trick”

b. Fraud negates the consent to give away possession to another

i. V retains Constructive Possession and D merely has custody if there is a FALSE INTENT [Rex v. Pear]

4. Larceny: Asportation (Carrying Away)
a. Virtually any movement of the property is sufficient

i.  BUT you must move every molecule

5. Larceny: Personal Property of Another
a. Land and attachments to

i. NOT LARCENY (Land is Immovable)

ii. Trees and fruit are not covered

1. UNTIL they are SEVERED

2. M.P.C. changed this to include “anything of value”

b. Stolen Property and Contraband

i. It IS LARCENY to steal stolen Prop. from a thief

c. Intangible Property of Services

i. NOT LARCENY

ii. College student not convicted for stealing “computer time” [Lund]

1. M.P.C. changes this to include intangible prop.

d. Only concerned with Possession.  NOT Ownership

i. Landlord commits larceny if he takes away furniture from leasee

6. Larceny: Intent to Steal
a. Must have the felonious “Intent to Deprive” 

i. No personal benefit required

ii. “Joyriding” not Larceny

1. do not have the intent to deprive

b. OR a knowledge that “his conduct would create a substantial risk of permanent loss”

i. D takes V’s car from Oregon and leaves it is S.F. and abandons it there, with the keys in it; Larceny

ii. Taking property and selling it back to owner IS LARCENY

c. Mens Rea must accompany Actus Reus At the same time
i. D obtains permission to use V’s car.  Hours later D decides to steal it; NO Larceny

ii. Doctrine of Continuing Trespass
1. When D takes possession of another’s property by trespass it is considered Trespassory until he terminates possession of the prop.

a. Allows conviction of D who intends to steal car for 1 day, but later decided to keep it forever

d. Claim of Right

i. D is not guilty of Larceny if he takes prop. of another based on the Good Faith Belief that he has a Right to Possess the property.

1. Belief of right negates intent to steal

7. Larceny: Lost and Mislaid Property
a. Rights of a finder of lost property depends on 2 factors:

i. The possessory interest of the owner at the time the property is discovered

1. Owner retains constructive possession of him lost property IF there is a reasonable clue to ownership of it when it’s found

a. An expensive piece of jewelry is going to have a stricter standard than a poo-dollar

ii. The finder’s state of mind when he retrieves the lost property (only applicable if there is no reasonable clue to ownership)

1. If D intends to find the owner and return prop: no Trespassory taking

a. If he later decided to keep it: no larceny either

2. If D has intent to steal when he finds it: Larceny [Brooks]

b. Mislaid property

i. Mostly same as Lost property, above, Except

1. Mislaid property presumably Always has a clue to Ownership
a. Owner knows were it is, but has left without it (he will probably come back)

b. Therefore Larceny or not depends solely on D’s state of mind when he finds it

8. Larceny: Distinguishing from Embezzlement and False Pretenses
a. Embezzlement: the property comes into D’s possession lawfully and is later unlawfully appropriated by D

i. D who secures property from another by Fraud obtains Custody Only
1. subsequently appropriating the property is “LARCENY BY TRICK”

ii. An employee who receives property for his job obtains Custody Only
1. if he later takes it for his own use with Intent to Steal it is LARCENY, not embezzlement

iii. Bailee who receives a closed container

1. sells entire box, unopened to another: embezzlement

2. Opens Box and sells contents: Larceny

b. False Pretenses:

i. Obtaining TITLE to property from another with Intent to Defraud.

1. false representation of existing fact

ii. Thief who obtains Title to property through fraud: False Pretenses

iii. Obtaining ONLY possession by fraud: Larceny by Trick [Rex v. Pear]

ROBBERY
1. Elements of Robbery
a. All elements of larceny PLUS

i. Property must be taken from V’s person or presence

1. Property is w/in V’s Presence if it is:

a. Close to the victim AND w/in his control

b. V could have prevented the taking if not for D’s use of violence or threats

ii. Taking must be accomplished by means of VIOLENCE or INTIMIDATION (threats)

1. the force and violence required DOES NOT convict Pickpockets

a. UNLESS victim becomes aware of the taking and physically resists it

2. Snatching property away

a. Not sufficient force if taking is so quick and unexpected that V does not offer any resistance

b. BUT force used to break the chain of a necklace, for example, is enough for robbery

3. Robbery if V is rendered helpless to protect his property

4. Threats

a. Nature of threats

i. Injury threats MUST be of Death, Bodily Injury, Destruction of V’s dwelling

b. Target of Threats

i. V himself OR

ii. V’s family member OR

iii. Anyone else in V’s presence

c. Immediacy

i. No future threats suffice

b. CA Penal Code:

i. Robbery is the “taking of personal property in the possession of another, from his person or immediate presence…accomplished by means of force or fear.

Summary of Crimes Against Personal Property
1. Larceny:
a. Act:

i. Wrongful taking of property from the possession of another

b. Intent:

i. Intent to Permanently Deprive owner of use or possession

2. Embezzlement:
a. Act:

i. Conversion of Property already in possession of D

b. Intent:

i. Intent to Defraud

3. False Pretenses:
a. Act:

i. Wrongful taking of TITLE to property by misrepresentation of Fact to the owner

b. Intent:

i. Knowledge of Falsity of misrepresentation AND

ii. Intent to Defraud the Owner

4. Robbery:
a. Act:

i. Wrongful Taking of Property from V’s person OR presence

ii. By Violence or Intimidation

b. Intent:

i. Same as Larceny:

1. Intent to permanently deprive V of possession

CRIMINAL HOMICIDE
1. Murder and Manslaughter

a. Murder:

i. Killing of a human being by another human being With Malice Aforethought
b. Manslaughter:

i. Killing w/out malice aforethought AND w/out justification or excuse

1. Three traditional types of killings are manslaughter:

a. Intentional in “sudden heat of passion” as result of “adequate provocation” : Voluntary MS

b. Unintentional; criminally negligent actions: Involuntary MS

c. Unintentional; committed while in criminal act NOT a felony

2. “Malice Aforethought”

a. Aforethought:

i. Spur-of-the-moment is OK now in most common law jurisdictions

b. Malice:

i. Must have any ONE of these states of Mind:

1. Intent to kill

2. Intent to inflict grievous bodily harm

3. Extremely reckless disregard for the value of life

4. Felony Murder Rule

3. Penn. Model: Division of murder into degrees

a. Must first decide if homicide was committed w/ Malice (any one of above 4 mental states)

i. 1st Degree Murder Theories:

1. Willful, deliberate and premeditated

a. Willful:

i. A “specific intent to kill”

b. Deliberate:

i. Weigh the reasons for and against killing

1. Supposes a “cool head”

a. “Cold-Blooded” Murder

c. Premeditated:

i. Time is necessary

1. Just a moment, however [Schrader]

2. By Prohibited Means (poison, torture, lying in wait)

3. Felony Murder Rule

ii. All others are 2nd Degree Murder (Depraved Heart, etc.)

4. Murder: Intent to Kill

a. One who kills another w/out justification (self defense), excuse (insanity), or mitigating circumstances (sudden heat of passion) possesses “Malice Aforethought” and is guilty of Common Law Murder

b. Deadly Weapon Rule

i. Automatic Intent to Kill, especially if aimed at a vital organ

5. Murder: Extreme Recklessness (DEPRAVED HEART Murder):

a. Malice Aforethought is Implied when D’s conduct manifests an extreme indifference to the value of human life
i. “Extremely Reckless” Homicide

ii. Almost always 2nd Degree

iii. Examples where implied malice can be found:

1. Intentionally shooting firearm in a crowded room

2. Driving car while wasted in bad weather

3. Parents, out of indifference, failing to feed an infant for a long period of time

b. Distinguishing Murder from Manslaughter

i. Murder:

1. Consciously disregards a Substantial and unjustifiable risk to human life
a. Recklessness is extreme, with little or no justification

ii. Involuntary Manslaughter

1. callousness connoting “implied malice” is lacking

2. Person Should be aware of risk, but isn’t

6. Murder: Felony Murder Rule

a. Where the intent to commit the felony Supplies the implied malice required for common law murder

b. Limits on the Felony Murder Rule

i. Inherently Dangerous Felony Limitation

1. Limits Application of FM rule to Felonies that are dangerous to human life

2. TEST:

a. Objective only

b. Whether the crime “by its very nature cannot be committed q/out a substantial risk that someone will be killed

i. NOT Theft, False Imprisonment

ii. Felony Merger Limitation

1. FM ONLY APPLIES is the felony is independent of the homicide

iii. Res Gestae Requirement

1. Killing must occur within the “things done to commit” the felony

a. Temporal and geographical proximity requirement

i. Close proximity in terms of time and distance between the felony and the homicide

1. Continues until criminal reaches a place of Temporary Safety

b. Causal aspect

i. Homicide MUST be causally related to Felony

1. NOT FM when a person transporting Pot in a plane crashes in inclement weather [King]

iv. Killing by a Non-Felon

1. “Agency” Approach (majority)

a. FM Does NOT apply if adversary to a crime personally commits the homicide act

2. “Proximate Causation” Approach (Minority)

a. Felon liable for ANY death proximately resulting from the felony (third person or not)

c. Application of the Felony Murder Rule:

1. Did the culprit commit a homicide?
a. Apply the usual rules.  If no homicide, the FM rule is not applicable.  

b. If the culprit committed a homicide, then proceed to the next step.

2. Was the homicide committed during a qualifying felony?
a. If not, the culprit is guilty of homicide ONLY if some other theory is sustainable (E.g., intent to kill murder OR depraved heart murder.)  

b. If the homicide is committed during a qualifying felony, go to the next step.

3. Does the merger rule disqualify application of FM rule?
a. If YES, then look for some other theory of the homicide offense (step 2).  

b. If merger rule DOES NOT disqualify, move on to next step.

4. Is the homicide Causally Related to the perp. Of the felony?  

a. If not, same as Step 3, above.  

b. IF so, MOVE ON to next step.

5. If there is a special Mens Rea rule applicable to the FM rule is this jurisdiction?

a. If NOT ( same as step 4

b. If MET ( MOVE ON to next step

c. (not in our casebook)

6. Sorting the Felony Murder.
a. If the felony is listed in the degree sorting statute, it is 1st
b. If NOT ( 2nd
7. Manslaughter: Provocation (“Sudden Heat of Passion”)

a. A homicide committed in the Sudden heat of passion as the result of adequate provocation mitigates the offence down to Voluntary Manslaughter
i. Four elements MUST be met:
1. D must have acted in the Heat of Passion

a. AT THE MOMENT of the homicide
2. Passion must have been result of Adequate Provocation

a. A Reasonable Man Standard
i. What would render an ordinary man of fair disposition to act rashly, w/out due deliberation or reflection – to act from passion instead of judgment
ii. Same degree of self-control to be expected from a person of same age and sex as D
b. Words not adequate alone in NON MPC Jxs
3. No reasonable time to Cool Off

4. Causal Link must exist between the Provocation, Passion, & Homicide.

8. Manslaughter: Criminal Negligence

a. Killing is Manslaughter WHEN “a person does a lawful act IN AN UNLAWFUL MANNER without DUE CAUTION and CIRCUMSPECTION.
i. “Criminal Negligence”
1. One Should be aware of the Risk, but is not.
2. Involuntary Manslaughter
RAPE
1. Rape Statutes Defined

a. Blackstone:
i. “Carnal Knowledge” of a woman Forcibly and Against Her Will
b. Non-Reformed Statutes:
i. Sexual Intercourse (w/ a woman NOT your wife), achieved,
1. Forcibly
2. Against the Will of the Female OR

3. W/Out her consent
c. Reformed Statutes (Sexual Assault or Criminal Sexual Misconduct)
i. Include ANY sexual penetration
ii. Limits or excludes Marital Immunity Rule
iii. Outlaws rape by “Fraud in the Factum”
2. Rape: Means of Execution

a. Sexual intercourse by D (male) with V (Female, NOT his wife) is Rape if it is:
i. Forcible
ii. By means of certain types of deception
iii. While V is asleep or unconscious
iv. When V is not competent to give consent
1. mentally disabled, too young, drugged, etc.
b. Forcible Rape
i. Non-consent and force are NOT synonymous
1. Where there is a Lack of Consent but NO FORCE: No Forcible Rape Conviction.
ii. Victim MUST RESIST to
1. demonstrate her non-consent AND
2. cause D to use violence or a threat of violence to overcome her will
iii. “Threats of Force”
1. No Forcible rape when V accedes to sex with D ONLY b/c he was bigger and she was afraid of him
a. BUT: D has no right to exploit the V’s fears
iv. “No” is not enough
1. Physical resistance required
a. The greater the initial force used by D, the less resistance is required by V
b. Facts show that resisting a rapist is dangerous
v. Amount of Force Needed
1. Usually MORE force than what is needed for penetration [Berkowitz]
vi. MTS reforms (acquaintance rape) 
1. female is NOT required to say “no” or offer ANY resistance
2. key is not “consent,” but rather “PERMISSION”
a. must get a “yes” first
c. Fraud
i. Fraud in Factum : Rape [physician has sex saying its an exam]
1. defrauding V who doesn’t understand they are consenting to sex
ii. Fraud in the Inducement: NO Rape [Boro, “Dr. Stevens]
1. defrauding V into consenting to sex through lies as to WHY THEY SHOULD have sex
3. Rape: Mens Rea

a. General Intent Offense
i. D is guilty if he possessed a morally blameworthy sate of mind when he had sex with V
ii. D NOT Guilty if he had a reasonable belief  of V’s consent [Sherry, nurse]
1. Trend changing on this, led by CA
a. “Mistake of Fact” rarely being allowed anymore
INCHOATE OFFENSES
1. The MENS REA
a. Attempt is a Specific Intent Offense
i. Even if the Intended Offense is General Intent

1. actor MUST have the SPECIFIC INTENT to Commit the Target offense

ii. NO Recklessness or Negligence allowed for Attempt

1. NO Attempt for Blindfolding yourself and firing a gun into a crowded room if no one is killed

2. The ACTUS REUS
a. Must move to PERPETRATION: Preparation is NOT SUFFICENT

i. Objectivist:
1. ACTUS REUS Focus: Has D created social harm yet?

a. Societal apprehension of criminal conduct?

ii. Subjectivist:
1. MENS REA FOCUS:  Did D believe that she was going to commit a criminal act?

b. RESULT CRIMES:

i. Must act for the purpose of producing the Resulted Crime (HOMICIDE)

c. CONDUCT CRIMES:

i. Must act for the purpose of producing the prohibited CONDUCT (Drunk Driving, etc.)

3. The TESTS
a. Generally:

i. The more serious the crime or the more Mens Rea Evidence ( the farther back we can look in the chain of conduct to convict

b. “LAST ACT RULE”
i. Sufficient BUT NOT Necessary

ii. If D has committed all the acts THEY THOUGHT NECESARRY to complete the offense, they are guilty

iii. D has done all they can, BUT SOMETHING GOES WRONG

c. “PHYSICAL PROXIMITY TEST”
i. Attempt has not been committed UNLESS D is able to complete the target offense ALMOST IMMEDIATELY
1. D must have obtained control over all elements needed to commit the target offense

d. “DANGEROUS PROXIMITY TEST”
i. More flexible Physical Proximity Test: Is the crime “Dangerously Close to being Committed?”

ii. 3 FACTOR TO WEIGH:

1. Nearness of Danger

2. Greatness of Harm

3. Degree of Apprehension Felt

a. If men drive around looking for a man to rob with guns, but never find him, there is no attempt – no apprehension felt yet

e. “INDISPENSABLE ELEMENT TEST”
i. D Must have all of the Criminal Instrumentality in their Power before an attempt is committed.

f. “PROBABLE DESISTANCE TEST”
i. Focus is on the ACTOR’S MENTAL STATE: How likely is it she will NOT COMMIT the TARGET OFFENSE

1. Identify the “Point of no Return” of a person in D’s shoes

g. “UNEQUIVOCALITY TEST” / “Res Ipsa Loquitor Test”
i. When the ACTORS CONDUCT ALONE (Actus Reus) makes it OBVIOUS to and OUTSIDE OBSERVER to their criminal intent to commit the target offense

ii. OBJECTIVE, although impractical: lets too many guilty Ds off the hook

4. DEFENSES to ATTEMPT CRIMES: IMPOSSIBILITY
	Inherent Factual Impossibilities
	Factual Impossibility
	Hybrid (Factual/Legal)
	True Legal Impossibility

	A Defense Everywhere.
	Not a Defense Anywhere.
	Defense in OBJECTIVE COURT. 

NOT a defense in a SUBJECTIVE COURT.
	A Defense Everywhere.

	Whether or not it is culturally plausible (when you can laugh them out of court).
	A mistake as to the efficacy of means or methods used.
	A mistake as to the subject matter or circumstances.
	What the actor intends and does is NOT A CRIME (a mistake about the target offense). [trying to “rape” by putting hand on shoulder]

	Voodoo stabbing (not attempted murder)
	Eliminated by MPC [he did the last act]
	Eliminated by MPC [factual mistake makes the crime impossible to commit]
	Thoughts and purpose of D does not make a crime – the penal code defines the crime!!!


5. DEFENSE to Attempt: Abandonment

a. Objective Courts: REJECT DEFENSE
b. SUBJECTIVE: ALLOW DEFENSE
i. Need:
1. Complete abandonment of Actus Reus and Mens Rea of Offense
a. Can’t be on influence of outside party (fear of getting caught, Police, etc.)
CAUSATION
1. D’s Conduct MUST BE BOTH the FACTUAL AND LEGAL CAUSE of Result to be guilty

2. Cause in Fact: “But for the conduct of the D, would result have occurred?”
a. PURELY FACTUAL

b. EXCEPTION: Concurrent Causes
i. When 2 independent causes act at same time, EITHER OF WHICH WOULD HAVE PRODUCED THE RESULT

1. BOTH ARE FACTUAL CAUSES

c. Accelerating a Result
i. If it shortens life span, even for a second, both causes are actual causes of death

3. LEGAL CAUSE: “PROXIMATE CAUSE”
a. A Direct Cause is ALWAYS a LEGAL CAUSE

b. INTERVENING CAUSES:
i. Contributing Cause other than the D’s conduct

ii. Dependant Intervening Causes:
1. D Liable for these: it was Foreseeable that such conduct would be committed after D’s Acts

iii. Independent Intervening Causes:
1. sufficiently Independent to NOT HOLD D LIABLE for the Result

a. “Breaks the Chain” of Causation to D’s original Act

b. D shoots V in Leg, V goes to Hospital and is Poisoned by someone else, D not Legal Cause of Death

iv. Omissions MEAN JACK SHIT
1. D kills V in a car accident; V wasn’t wearing Seatbelt; D still liable for V’s Death

2. D shoots V (child); child’s father decides NOT TO CALL 911; child dies; DOES NOT BREAK CHAIN TO D

DEFENSES
Derivative Defenses:
1. Defense: Involuntary Acts

a. Conduct WAS NOT A PRODCUT of D’s OWN CHOICE OR WILL (LIMTED IN SCOPE)

i. Having seizure, etc.

2. Mistake of Fact:
a. Specific Intent Crimes:
i. DEFENSE if it negates D’s SPECIF INTENT to commit crime/harm

b. General Intent Crimes:
i. Honest and Reasonable Mistake IS A DEFENSE

c. Strict Liability Crimes:
i. NO DEFENSE

3. Mistake of Law:
a. NOT A DEFENSE, UNLES:

i. Mislead by official Authority OR when highest court is in disagreement over matter of law

Distinguishing Justification and Excuse

1. Justifications:
a. D has engaged in conduct that the criminal law does not seek to deter or prevent: GOOD JOB!!!!

i. SELF DEFENSE, etc.

2. Excuses:
a. D’s conduct was undesirable, but we should not hold them liable.

i. Insanity, etc.  D not morally blameworthy

SELF-DEFENSE
An actor is justified in using deadly force against an assailant, if the actor honestly (genuinely) and reasonably (objectively-like circum.) believes: 

(1) The actor is being subjected to an immediate unlawful threat of death or great bodily injury by the assailant; and,

(2) Deadly force is necessary to prevent the attack.

Elements of Self-Defense:
1. UNLAWFUL force by aggressor

a. Force MUST be Unlawful

i. Words DO NOT SUFFICE

b. Defendant is Initial Aggressor:

i. V’s response to D’s initial force IS LAWFUL, so D cannot react to V in Self-Defense

1. EXCEPTIONS:

a. Response to Excessive Force

b. D has withdrawn and V continues to attack (now V’s force is UNLAWFUL)

2. Aggressor’s Force must be IMMINENT

a. Threats of future harm NOT SUFFICIENT

3. D’s Force MUST BE PORPORTIONATE

a. Excessive force is UNLAWFUL

i. Deadly Force: Force used with intent or creates a substantial risk of great bodily harm or death

4. D must have a REASONABLE BELIEF that use of force was Necessary to repel attack

a. D must HONESTLY and REASONABLY (RPP) believe force was necessary

b. IMPERFECT SELF-DEFENSE:
i. D ACTED HONESTLY BUT NOT REASONABLY

1. Murder charges: 

Rules Governing the use of Deadly Force:
Self-Defense by an innocent Defender: The Retreat Rule

· Only applies to INNOCENT DEFENDER

· Simply having gun in pocket (unlawfully) does not  negate your innocence for this defense

· “you must retreat if there is an OBVIOUS safe way to avoid the use of deadly force”

· NOT IN CA (majority rule now)

· EXCEPTION: CASTLE DOCTRINE
· Don’t Have to Retreat if you are in your own House

DUTY TO RETREAT RULE (MAJORITY)
· Applies to non-deadly aggressor who wants to use deadly force in response to deadly force

· NO minority rule

Duty to WITHDRAW
· D attacks A with DEADLY FORCE (misses)

· A DEFENDS with DEADLY FORCE (misses)

· D CANNOT LEGALLY RETURN DEADLY FORCE

· “Duty to withdraw”

UNLESS: D stops deadly attack and tells A that “cuts off immediate attack causation”

Special Self-Defense: Battered Woman’s Syndrome and the “reasonableness requirement.”
1. The “reasonableness” requirement is judged by the REASONABLY PRUDENT PERSON (Not reasonableness to the ACTOR). [Goetz, pg.466] –subway shooting

2. What attributes does the R.P.P. have in a specific case?

a. ALL FACTS AND CIRCUMSTANCES KNOWN TO THE ACTOR AT THE TIME of the defensive conduct.

b. NON-Expert situation.

3. Standard is a R.P. PERSON (not just MAN)

4. What are the attributes of the standard?

a. Mental:

i. i.e. “R.P. Battered Woman”

1. learned behavior that in ingrained into your mental state

ii. NO. (Yes in certain jurisdictions and circumstances under subjective standard)

b. Physical Aspects of the ACTOR:
i. YES.  R.P.P. in the case would be 105 lbs, woman, where she was, etc.

5. The Rationale for using an OBJECTIVE STANDARD is to have reliability in the law.

6. Can an expert be used to testify what a R.P.P. would do in D’s circumstances?
a. NO Experts – Jury decided what R.P.P. would have done.
7. Why allow Expert to talk about Battered Woman’s Syndrome?

a. Give jury information that is not common in the community

b. Allowed under SUBJECTIVE ELEMENT OF SELF DEFENSE

i. Battered Woman’s Syndrome Evidence
1. Why Stayed in Relationship
2. Explain Hyper-vigilance
a. When B.W. can tell before she was battered by “funny look”

3. Mental Disorder? Justification or Excuse?
c. Shows that B.W. BELIEVED she had no escape

8. What is the difference BTW R.P.B.W. and the “Facts and circumstances Doctrine”?

a. R.P.B.W. changes the legal standard how P’s conduct is judged

b. F & C D does not (let jurors determine whether self defense or not)

i. About immediacy and necessary requirements

Defense of Duress
An actor is excused for any offense, except a homicide offense [?], provided the actor honestly and reasonably believes:

1. The coercer (another person) will immediately apply deadly force to him/her, or to a third person (in accordance with the threat), unless the demanded actus reus is performed; and,

2.  There is no reasonable means of escaping the threatened force other than complying with it [necessary]; and,

3.  The actor is not at fault in exposing herself/himself to the threat.
THE DEFENSE OF NECESSITY

An actor is justified in using “reasonable” non-deadly force to prevent an imminent “harm” (“evil” or “danger”) provided the actor honestly and reasonably believes:
1.  That such imminent harm is actually threatened; and,

2.  The harm the actor will inflict:

A. Is necessary to prevent, and will prevent, the threatened harm; and,

B.  Is less serious than the threatened harm (a balancing principle).

RULES OF THE NECESSITY DEFENSE

1.  It is commonly said that deadly force is “never” justified.  Hence, necessity is not [seldom] applicable in homicide cases.  (Dudley & Stephens, 542)

2.  There must be no effective legal alternative to the actor’s commission of the crime (causing harm).  (Leno, 526)

3.  There must be a direct causal relationship between the actor’s otherwise criminal conduct and the avoidance of the threatened harm.

4.  With respect to the balancing principle:

A.  It is judged by the harm reasonably foreseeable when the defender acts (not by hindsight); and,

B.  The balance is re-determined by the fact-finder (as in any other defense); and

C.  The legislature must not have already struck the balance (e.g., the medical use of marijuana).

5.  The actor must not be at fault in subjecting herself/himself to the threatened harm.

6.  Finally, some jurisdictions limit the defense in the following ways:

A. It applies only to harm threatened by “natural forces;” and/or, 

B.  It applies only to harm threatening person or property, and not other interests (such as reputation).
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