
CRIMINAL LAW: SECTION 3
SPRING 2003

PROFESSOR DIX

Criminal law – designed to protect society’s interests v. tort law which is designed to restore individuals to their status quo

Key issues:

· Due process concerns

· Constitutional vagueness - A fair warning should be given to the world in language that the common world will understand, of what the law intends to do if a certain line is passed.  To make the warning fair, so far as possible the line should be clear.

· Because of the seriousness of criminal penalties, and because criminal punishment represents the moral condemnation of the community, legislatures and not cts should define criminal activity.

· Thus where there is ambiguity in a criminal statute, doubts are resolved in favor of the defendant.
· Criminal liability must be reserved for

· the most severe anti-social types of interferences AND where the Δ’s conduct is morally culpable

· The rest ought to be handled in civil litigation

I. Introduction

a. Process

i. Indictment – Δ can only be convicted of crime charged in indictment

ii. Arraignment – Δ enters plea

iii. Trial

iv. Appeals process

1. On record (just documents from case, including ct reporter’s transcripts)

2. Uusally predicated on:

a. Procedural errors (frequently jury instructions)

b. Sufficiency of evidence (rarer)

b. Texas Cts

i. Trial Cts

ii. Appeals Cts

1. Ct of Appeals (Intermediary ct – appeal as of right, if they appeal they must be heard)

2. Texas Ct of Criminal Appeals (TCCA)

a. Highest state criminal ct in Texas

b. Either state or Δ can appeal to this ct

c. Ways to get to TCCA

i. Primarily discretionary review

ii. Also ct of direct review/regular appellate jurisdiction (appeal as of right) in capital murder cases

iii. Writ of habeus corpus

1. Vehicle to examine challenges to convictions after period for appeal has expired

2. Process for felons begins in ct where the felon was originally convicted, but that judge can’t rule – must go to TCCA

iv. Extraordinary Writs (mandamus or prohibition)

1. When the Δ has no other remedy from getting screwed by trial ct

2. Clear they are getting screwed (clear right to relief)

3. No way to cure it on appeal

II. Criminal Statutes and Elements of Criminal Liability

a. Elements

i. Act/conduct – Any voluntary act

ii. Result/Causation – Did the Δ’s act cause the harm?

iii. CMS – Δ must be morally culpable or blameworthy

iv. Circumstances – e.g. for “assaulting a child”, a circumstance is that the person assaulted is a child

III. Looking At Legislative Purpose: Unit of Prosecution
a. Generally
i. Issue – Under modern codes, it is hard to do something criminal and really only commit ONE crime.  How do prosecutors decide what to charge and juries decide what to convict when there may be multiple offenses that apply to the same course of conduct?
ii. Single Larceny Rule
1. IF Δ takes several things but in the same course of conduct (motive and impulse) then it’s a single larceny. 
2. IF separated by time or location or impulse or motive, then they can be separate.  
3. Will be separate offense if intervening events or separate owners 
iii. Assaultive Crime Rule
1. Focuses on result: the number of people hurt = number of crimes
2. E.g. killing two people with single bullet is two homicides
b. In re Davis

i. Davis was growing marijuana in two separate facilities (possession with intent to manufacture or deliver)

ii. Convicted of two counts; Davis argues that it should only be ONE unit of prosecution b/c of double jeopardy

iii. Here the crime is possession with intent to manufacture or deliver – focus of the legislature is on the RISK posed of manufacture and delivery

1. Important to distinguish between those crimes which create a RISK of an activity that the legislature is concerned with versus those that involve one actually DOING the activity the legislature is concerned with.

2. Contrast crimes like

a. Assault or murder, which consists with the result, and is defined by the number of results caused; or 

b. Possession, which is concerned with a certain kind of conduct
IV. Requirement of An "Act"
a. General Requirement of A Voluntary Act
i. Generally
1. Apart from CMS requirements, a crime requires that the act be voluntary
a. Voluntary acts require consciousness (guy who hits wife while sleepwalking is not guilty of crime)

b. If the Δ brings this up as a defense, then it requires a separate jury instruction

2. Three limitations on voluntary act requirement

a. If unconsciousness comes from another cause 

i. Insanity – then insanity defense must be asserted

ii. Effect of intoxication - When someone is voluntarily intoxicated, then you look to this specific rule rather than the broader rule that unconsciousness precludes liability (because otherwise that would render the law as to the effects of voluntary intoxication much less effective). 

b. May not cover situations where the Δ is in some wrongful way responsible for his unconsciousness

i. Precipitating a “fracas” – whereby the Δ starts a fight, then gets hit unconscious and while unconscious causes injury to the other person (or possibly someone else)

c. Sometimes this doctrine can be avoided if the state can more creatively craft the “act” on which the crime was based (e.g., the epileptic driving the car rather than the epileptic running over the victim)

ii. State v. Mercer

1. Facts: Military man murdered wife, stepson and third woman living with them.  Mercer claimed that he was unconscious, had “blacked out” during the killings.

2. Procedure: 

a. Trial ct judge instructed jury that they had three options:

i. 1st degree murder – intent to kill + premeditation + deliberation

ii. 2nd degree murder – intent to kill

iii. not guilty

b. Judge instructed that loss of memory/unconsciousness applies only to premeditation and deliberation, NOT intent to kill (therefore precluding the jury from concluding that the Δ had NOT engaged in a voluntary criminal act and thus not liable for ANY crime)

c. Jury convicted Mercer of 2nd degree murder

d. Appeals ct remanded the case for a new trial, based upon the faulty jury instructions – settled (as a high percentage of remanded cases do) for 3 counts of manslaughter, to run concurrently – 3 sentences of 20 years to run concurrently

3. Analysis: Jury probably just compromised on the middle charge b/c Mercer was an attractive Δ – military guy, wife having a lesbian affair, etc.

4. What about reframing the “act”? 

a. Δ went to Myrtle’s house with a gun, knowing he was subject to blackouts due to stress regarding his wife, and he subsequently killed three people

b. Couldn’t the prosecution frame the “act” as going there with a knife with this knowledge?  Like the epileptic who gets in the car knowing they are subject to seizures.

iii. Texas Penal Code 

1. Elements of criminal liability

a. 6.01: a voluntary act

b. 6.02: required mental state

c. 6.04: causation

2. Questions regarding what voluntary means

a. start with plain meaning

b. history of statute

i. Proposal by Keeton for 6.01 includes references to consciousness but final draft did not include “consciousness”. Two theories re legislative intent:

1. Legislature decided that consciousness was NOT a requirement for a voluntary act OR 

2. It was SO obvious that the leg thought that it was unnecessary to include it. 

3. Approach to legislative intent

a. words of statute

b. history

c. policy considerations

d. other statutes/ parts of the code

e. prior law - statute will NOT be read to change pre-existing law UNLESS the legislature expressly indicates otherwise

4. Distinction between consciousness (6.01) and CMS (6.02-6.03)

a. Consciousness theory came AFTER the doctrine of the CMS, thus it makes two requirements from what would probably reasonably otherwise be one

b. 6.01(a) has traditionally been read as the defense of “accident” – e.g., a “reflex”

5. Table

	
	Pleaded in indictment?
	Submit to jury?
	Burden of Proof?

	Element of offense
	Yes
	Always
	State – BRD

	Exceptions (2.02)
	Yes (if applicable)
	Always
	State – BRD

	Defense (2.03)
	No
	Only if evidence supporting it
	State must negate BRD

	Affirmative Defense (2.04)
	No
	Some evidence
	Δ by preponderance of evidence


b. Defining Required Act
i. Generally

1. Look to legislative intent – what interests is the leg trying to protect? 

a. Statutes need to be clear, precise, & provide notice to possible criminal liability

b. What is policy objective of the crime? 

i. To protect specific interests

ii. To provide disincentive to risk creation?

2. A criminal statute must be reasonably precise
a. A person is entitled to advance notice of whether conduct will constitute a crime or not

b. Unless we know in advance we don’t have fair opportunity to avoid the crime

c. How can you hope to discourage conduct if you don’t make clear to those you’re threatening what you’re prohibiting

d. Thus, a statute is constitutionally vague if the Δ, before being indicted, would have been unclear as to whether his future actions would cause him to be culpable

e. Increases consistency of application by those charged with enforcement (police, judges, juries, etc.)

ii. State v. Cross

1. Facts: Cross was in car, drunk, with feet hanging out, lights on and motor on.  

2. Statute required driving, operating or “being in actual physical possession” BUT did not define “operate”

3. Legislative intent

a. Likely over-arching intent was to avoid harm to persons or property

b. To do so, legislature “casts wide net” by including;

i. Those who drive drunk and thereby pose a risk to persons or property

ii. BUT ALSO those who pose a risk of driving drunk and therefore pose a risk to persons or prop

4. How do we define a crime that consists of creating a risk?

a. Look at Δ’s intent – those people who do things with cars which indicate that they have an intent to drive are culpable

5. How will the defense decide the meaning of “operating”?

a. Intuitive – Compare/contrast to other caselaw, and argue that whatever “operate” is, this ain’t it

b. Specific – Synthesize the caselaw on point, and come up with a specific rule

c. Functional/General – If difficult to articulate rule, can suggest an approach based on legislative intent 

i. E.g., Cross  – list a totality of relevant circumstances to decide if the legislative intent was met (in this case – preventing a risk of driving a vehicle while intoxicated)

6. Test for a good rule of law in a criminal case – can you explain it to a jury with specificity?

c. Liability Based on Failure to Act/Omission
i. Generally
1. Under certain circumstances, liability may be based on failure to act (to prevent a crime) when:
a. D was under legal duty (moral duty alone not enough) to act; AND
i. Duties based on relationship of parties
1. E.g. parent’s duty to children; husband’s duty to spouse
ii. Omission made criminal by statute; Statutory duties
1. E.g. File tax returns; state car inspection
iii. Duties arising from contract
1. E.g. Criminal liability when failure to keep K affects safety of others
iv. Duty arising from voluntarily undertaking task
1. E.g. If person voluntarily undertakes to render aid & then refuses to continue, criminal liability imposed; Grandma who took care of grandchild violated duty of reasonable care when she got drunk & let child smother to death
v. Duty based on creation of peril
1. E.g. Legally dig hole in sidewalk, but don’t warn others of danger
vi. Duties to control conduct of others
1. E.g. employer may have duty to prevent employees from committing crimes under scope of employment
b. D had necessary knowledge; AND
c. It would have been possible for D to act
2. Due Process concern - potential denial of notice (citizens not aware they can be liable for inaction)
ii. State ex rel. Kuntz

1. Facts: Man and woman fought, she remembered only having pushed him away, though she stabbed him. She came back and found him unconscious, left, and went to friend’s house.  She never called cops, but when she found out they were on their way, she went back to the trailer to make coffee for the cops.  Δ was charged with negligent homicide for
a. stabbing victim once in the chest with a knife, which resulted in his death AND
b. failing to get aid (omission) 
2. Issue: Prima facie valid self-defense claim, so the stabbing in and of itself will not support the homicide claim without the failure to get aid. So, in order for the prosecution to prevail on negligent homicide, must prove that Δ’s failure to get aid (an omission) was culpable.    
3. Dissent:  No reasonable jury could find that risk posed by the victim had sufficiently dissipated such to “revive” the duty to render aid.

4. Prosecution must prove:

a. Δ had a legal duty to summon aid; AND

b. Denial of aid would cause his death; AND 

c. Δ had CMS (a separate requirement – not related to whether she can be charged with an omission)

5. Charges were dropped against Kuntz 

a. Pathology work had originally been done by a poor practitioner who was unreliable and claimed that the victim would have survived had the Δ summoned aid 

b. Key point – if failure to summon aid did not CAUSE of the death, then Δ is not guilty  

iii. Texas Penal Code

1. 6.03 Definitions of CMS

a. Defines CMS as including criminal negligence (that a reasonable person in Δ’s situation would have been aware of a substantial risk – even if Δ herself did not)

2. If charged with homicide in TX

a. 19.05 – Criminally Negligent Homicide

i. Defined only by the result – “causes the death of an individual by criminal negligence”

ii. Nothing specifically precludes liability for omissions, but…

b. 6.01(c) 
i. Omission only qualifies as liability if:

1. A law must say that omission IS an offense (19.05 does NOT do this) OR

a. Example: 22.04(b) – the statute re injury to child, elderly individual, etc. lays out explicit liability for omission

b. Thus when legislature does NOT include this omission language, the leg intends that there NOT be liability for omissions

2. A law provides that Δ has a duty to perform an act 

ii. 1.07(30) – Definition of Law

1. constitution or a statue of this state or of the US

2. a written opinion of a ct of record

3. a municipal ordinance

4. an order of a county commissioners ct; OR

5. a rule authorized by and lawfully adopted under a statute

c. Rule of lenity

i. If alt. interpretations of the law possible, cts must interpret in least restrictive way to the Δ. 

ii. Thus, if leg wants to create criminal liability for omission, then must be REALLY clear about it. 

iii. BUT in 1.05(a)

1. “the rule that a penal statue is to be strictly construed does not apply to this code”

2. Thus the Texas cts feel that their modern penal code is sufficiently specific as to not require that the Δ have a special advantage through the rule of lenity. 

3. 22.04 Injury to Child, Elderly Individual or Disabled Individual

a. Is this possibility for Kuntz?

b. You could get creative and argue that after stabbing victim was a disabled individual (since injury is specifically included).  If her omission caused serious bodily injury (meaning increased injury over and above the stabbing – in this case, death) then it could apply.

V. Specific Requirements Imposed by Particular Offenses
a. Act Required by Property Offenses

i. Theft - Wrongfully Acquiring the Property of Another 

1. Larceny - Wrongfully Acquiring Property Without Permission
a. Elements at common law

i. Taking/capture 

1. Must involve some real and meaningful control over the property.

2. Does NOT require removal from the premises.  

3. In modern law, this element is of much lesser significance while intent requirement has become much more significant 

a. The nature of the crime is such that the essence is now the CMS, and the actual conduct is of lesser import. 

b. What is a taking depends on how much evidence we need of the Δ’s bad intent (i.e., if little evidence of intent, then more evidence of taking required)  

ii. Asportation 

1. Objective measurement of “some movement” of the property

2. Any discernible movement is enough

iii. Personal Goods – not real property
iv. Wrongful, fraudulent w/o consent 

1. Was the taking “wrongful”?

v. With intent to permanently deprive***

1. The intent is important b/c it reinforces the permanent loss of property

b. Welch v. Commonwealth

i. Facts: Δ in Lowe’s pushes 2 TV’s in cart into lawn/garden section, heading towards gate.  Mgr confronted Δ, asked Δ to pay, and Δ fled.  When apprehended, Δ had no means to pay.

ii. Issue: Did the Δ do enough to qualify as larceny, and if so, was it wrongful or fraudulent? 

1. Effective consent: 

a. The owner gives “good faith customers” consent to walk around the store, evaluate merchandise, try it on, etc.

b. BUT was Δs deception sufficient to deprive him of effective consent since he was NOT “good faith customer”?  

c. OR did Δ go beyond the scope of the consent when he wheeled the TVs into garden area?

2. Taking: 

a. Clearly the Δ had done enough to qualify as asportation. But what about taking?  

b. Did Δ have “meaningful control”?

c. Perhaps if intent is to take something without paying for it, then a lesser showing of a “taking” is sufficient

iii. Dissent:

1. Not enough evidence to prove “severance from possession of owner”

2. Distinction between custody and possession. 

c. Texas Penal Code

i. 31.02 – explains that theft is modern statutory crime which combines numerous different offenses (larceny, theft by false pretext, conversion by bailee, etc.)

ii. 31.03 – General Theft Statute

1. Appropriation

a. Defined (loosely) in 31.01(4)(b)

i. to acquire or otherwise exercise control over property other than real property in a manner inconsistent with owner’s rights

ii. By what Δ does to property he puts himself in positions where he will be able to deprive owner of property – asportation NOT important

b. Just as ambiguous as Welch. Question remains what sort of conduct is sufficient to “exercise control.” ANY control?

c. Up to jury to decide what acquire/exercise control means

2. Unlawful

a. Without owner’s “effective consent”

i. 31.03(3)(a) “Effective consent” = induced by deception or coercion
ii. Deception defined in 31.01(1)(a) creating or confirming by words or conduct a false impression…; OR 31.01(1)(b) – failing to correct a false impression…

3. w/ Intent to deprive

a. Primary factor in determining guilt/innocence
b. Doesn’t matter if the victim is not IN FACT permanently deprived, so long as Δ INTENDED to perm deprive
c. Δ does not have to intend to KEEP the good, so long as they don’t intend to return it to victim
iii. Until 1974 there was no conviction for attempted theft – thus the cts had incentive to try to conform even borderline attempted theft into the definition of theft.

2. False Pretenses - Wrongfully Acquiring Property by Deception
a. Generally
i. Larceny by false pretenses at common law
1. Obtaining title
2. To property
3. by false pretense (tremendously ambiguous term)
a. Misrepresentation must be of past or existing fact (NOT future – that would get into breach of warranty/contract dispute)
b. Victim must have relied on the misrepresentation
c. Objective std for determining if there was a false pretense
i. Misrepresentation must be such that would lead a RP to take the misrepresentation at face value.
ii. E.g. salesman says “this is the best deal in town” is NOT misrepresentation b/c a RP would not assume this to be true
d. Shd be LIMITED b/c comes close to everyday, legal aggressive salesmanship 
e. A false pretence may be made by implication as well as by verbal declaration
4. with intent to defraud
b. Commonwealth v. Reske

i. Facts: Car salesman sold mentally retarded man six pickups within five weeks.  
ii. Elements (as outlined by ct):
a. a false statement of fact was made;
b. Δ claims no statement that deal was fair
c. Ct says fair deal is implied
2. the Δ knew or believed the statement to be false when he made it; 
3. the Δ intended that the person to whom he made the false statement would rely on it; and
4. the person to whom the false statement was made did rely on it and, consequently, parted with property.
iii. Punishment? 

1. Grade the offense by the value of the property (here the money) Δ swindled from Nellon. 

2. Value is the TOTAL amount that he got out of Nellon – NOT the difference between the amount Nellon paid and the fair market value of the truck.

c. Texas Penal Code

i. 31.03 – General Theft Statute

ii. NO effective consent 

1. b/c of 31.03(c) “given by person with mental disease or defect… known by the actor to make unable to make reasonable property dispositions”

2. OR b/c Δ prevented Nellon’s effective consent b/c he obtained the consent by deception (31.01(3)(a)).  

3. Larceny by check 
a. Generally
i. If property is obtained by a check written on acct with insufficient funds, then this is larceny. 
ii. BUT if check is accompanied by a clear statement that the check is not good with a statement that the check will be good in the future (a contractual obligation to keep the promise), then that does not give rise to criminal liability (but civil for breach of contract).  
iii. BUT if at the time of giving the check, the check writer had no intention of every having money in the account, then that is a misrepresentation of a present intention to pay in the future, which could satisfy requirements for larceny.  
iv. CAUTION - this creates a real risk that simple contractual default will create criminal liability.  
b. Texas Penal Code
i. 31.06 – Presumption of theft by check

1. This is the legislature’s attempt to ease the restrictions of 31.03 for theft by check.  

2. Is NOT separate crime – just prima facie evidence of intent to deprive under 31.03 if all factors of 31.06 are met

3. BUT (acc’d to 2.05) the jury is not bound to the presumption, even if they find that all the facts leading up to the presumption are fact.  

4. Embezzlement - Dealing Wrongfully With Legitimately Acquired Property of Another
a. Generally

i. Common Law Elements:
1. Conversion
a. Requires serious act of interference with owner’s rights
b. Must be inconsistent with terms of arrangement under which the Δ has possession
2. Property
a. May include real property
3. Of another
4. In Δ’s lawful possession
a. Distinguishes from larceny
b. Usually with bailee, employee, etc.
5. With intent to defraud
b. Commonwealth v. Moreton

i. Facts: Souza caught a tuna. Souza gave tuna to Moreton (Δ) to take to market to sell.  Δ sells fish four days later.  Souza doesn’t get paid. Δ finally sends check which is not good.  Δ then threatens to file for bankruptcy.  Two charges brought – 1) larceny by check; 2) larceny > $500.  Δ convicted of #2.  
ii. Issues - What was the property that was stolen? The tuna or the money?
1. Tuna – Difficult because of chronology. Prosecution must prove that Δ had intent to keep the fish AT THE TIME Souza turned it over, and that Souza did not give effective consent b/c of fraud.  If instead the intent to keep the fish happened LATER, then the misrepresentation wd be as to FUTURE fact and would not be criminal (just breach of K).   
2. Money
a. IF sale agreement, then title to the tuna passes to Δ at the execution of the transfer. Thus, when Δ gets the money from the auction, the money is his. Non-payment wd be subject to breach of K, but NOT criminal. 
b. IF consignment, then the moment Δ received the payment, the money belonged to Souza, and Δ was acting merely as an agent for Souza.  Thus, if Δ used the money in a manner inconsistent with that arrangement, then that would be theft. Requires:
c. Redondo

i. Police officer puts lawnmower in police car, then “embezzles” police car to abscond w/ mower
ii. Deviating from route, even if only for a block, may or may not be embezzlement, depending on ct.
iii. Some cts say the deviation has to increase the risk to the owner.  
iv. Under Texas law, if he actually thought he was going to be able to return the car, he lacked intent.
d. Texas Penal Code

i. 31.01(1)(e)

1. Would be treated under 31.03 Theft 

2. Lack of effective consent ( includes deception ( includes 31.01(1)(e)

3. Involves lack of intent to perform AT TIME of promise. Evidence of Δ’s failure to perform on the promise is INSUFFICIENT – would lead only to civil liability. 

ii. Wrongful Destruction or Damage of Property
1. Generally
a. Unauthorized Use
i. Distinction b/w unauthorized use and larceny;
1. Unauthorized use does not require intent to permanently deprive (joyriding)
2. Right of possession
a. Larceny requires that one take property from one with a greater right of possession (even if the person who takes has some rights to the property)
b. For unauthorized use, person must have no claim of possession to the property
b. Criminal mischief just involves the destruction of property of ANOTHER (not an OWNER) – here the intent is clear b/c it is highly unlikely that someone will destroy property that is owned by an owner (even if by another common owner) under the misunderstanding that they had the right to do so.  Judge clearly wants to define crime such that officers of ct can intervene when one co-owner (often spouse) has destroyed jointly owned property.
i. Argument for greater criminal liability for mischief to joint property is the greater policy reason for preventing such behavior it is more important to discourage the damage or destruction of property than it is to discourage the taking of property (Dix)
ii. Criminal mischief is precluded only where the Δ has strong equitable interest in property that makes him joint owner – here the property IS of another b/c someone else has a clear superior claim to the property
2. People v. Brown

a. Facts: Woman and man share costs to buy car, woman has title to car.  Man wrecked car on purpose, with woman in car, b/c she didn’t want him to use it. Man charged with authorized use and criminal mischief. Δ charged with riminal mischief and unauthorized use.
b. Issues: 
i. If Δ has some right to the property, can he be guilty of criminal mischief? B/c this involves DAMAGE to property, and presumably even w/ shared ownership one owner does not have right to destroy property which is jointly held.  For unauthorized use 
ii. For unauthorized use the problem can be remedied by the Δ RETURNING the car
3. Texas Penal Code

a. 31.07 – Unauthorized use

i. Employs terminology of “owner” – assumes that this is only ONE person

b. 28.03 – Criminal Mischief – intentional or knowingly damaging property of another

c. 28.04 – Reckless Damage or Destruction – same crime, but reduces CMS to recklessness

b. Act Required by Aggravated Property Offenses

i. Robbery (Aggravated larceny)
1. Generally
a. Common law elements
i. Property must be taken from victim’s presence

ii. By using OR threatening immediate force

1. Must put RP in fear

2. If Δ takes advantage of known vulnerability of victim, wd suffice

3. Victim must actually be fearful (??? Ask Dix)

iii. In the course of committing larceny

1. Abandoned theft and violence in course of Δ’s escape MAY not be robbery

2. BUT some cts say crime does not end until Δ is in place of “temporary safety”

iv. For purposes of retaining property (no robbery without larceny)

b. Why is robbery made such a serious crime? 
i. The force required is very small. 
1. Minor battery + Minor larceny = Robbery w/ stiff penalties
2. Requires more than just force to lift property off person – but even minor “wresting” from victim’s hand would constitute sufficient force
ii. RISK ESCALATION crime (like DWI) – use of force increases risk that force will escalate 
iii. Policy – incentive to thieves to commit theft without force
2. State v. Preston

a. Facts: Preston (Δ) went to liquor store, took three bottles, then went to MilkPlus and took several packs of cigarettes. MilkPlus cashier tousled with Δ. At least some of the cigarettes fell out. Clerk followed Δ outside to parking lot and Δ raised bottle as if to strike the clerk. Δ escaped in car.
b. Δ argued for lesser included offense of larceny, reasoning: 

1. He had dropped all the cigarettes and therefore was not using force in the course of committing larceny OR
2. Even if he still had some cigarettes, he was only trying to get away, not abscond with the merchandise
c. S. Ct. held that no evidence that Preston had dropped all the cigs, so he was still absconding with property. 
d. Why do the bottles not count as stolen goods?  Lack of conclusive evidence that the bottles were stolen from the liquor store.  Also, the altercation in the parking lot is sufficiently after the theft of the bottles, and the statute requires that the “preventing or overcoming resistance to the taking of the property… immediately after the taking.” 
3. Devine
a. Facts: Woman threatened to blow her ex-husband’s head off.  

b. Issue: Was the Δ’s conduct such that would cause the victim to fear for immediate bodily harm?

i. TX statute requires threat, placing in fear or causing injury.  

ii. No definition of “threat” in TX code – requires “imminent harm”?

iii. Though “placing in fear” implies subjective approach, should be judged by RP std

1. UNLESS Δ knew of and exploited vulnerability of victim

4. Texas Penal Code

a. 29.02 - Robbery statute

i. Elements

1. Must be in course of committing theft (31.03)

a. 29.01(1): “course of committing theft” is conduct that occurs in an attempt to commit, during the commission, or in immediate flight after the attempt or commission of theft.

2. With intent to obtain or maintain control of the property
3. Intentionally, knowingly or recklessly cause bodily injury OR intentionally or knowingly threaten OR place another in fear of imminent bodily injury or death 
a. Def of Bodily Injury (1.07(8)) – physical pain, illness, or any impairment of physical condition
ii. Grading offense
1. Grading is based on the value of the property which is put at RISK of loss
ii. Extortion
1. Generally
a. Broad nature of crime is to extort money or make person do anything against their will, but NOT rising to robbery.
b. Modern extortion statutes typically fall into 2 distinct patterns:
i. Prop Obtained By Threats - D actually obtains prop by threats or coercion; or
ii. Threats Alone Sufficient - The actual threatening w/intent to obtain prop
c. Common Law Elements
i. Malice
ii. Threats to 
1. Accuse of crime (Majority rule – just publish, not necessarily bring formal charges)
2. Injury to person (that DON’T rise to robbery b/c not immediate)
3. Injury to property
iii. Intent to 
1. Extort anything of value
2. To compel person to do an act against his will
d. Threat does NOT have to be something illegal – could threaten to publish unflattering photo
e. Jurisdictions split as to claim of right defense - where it is accepted it is limited 
f. Causation – Threat must actually be the cause of the Δ giving up the property 
g. Policy reason for extortion 
i. Discouraging “self-help”
ii. Negotiations should not involve threats b/c too great risk of over-reaching and unfair use
2. State v. Harrington

a. Facts: Lawyer accused of extortion in handling divorce settlement (hired prostitute to put husband in compromising situation to get photos).
b. Harrington could argue claim of right - his client is entitled to the property that he was demanding.
c. Holding of Vermont ct only applies to Harrington b/c of the unique Δ

3. Texas Penal Code

a. No Texas provision on point

b. Possibilities:

i. 31.03(a) – Theft statute (this emphasizes not the threat, but the acquisition of the property)

1. Effective consent cannot be induced by coercion

2. Coercion def in 1.07(a)(9)(d) as threat to expose person to hatred, contempt, or ridicule
ii. 15.01 – Attempted theft

c. Claim of right

i. Difference b/w one who threatens to obtain a liquidated amount – claim of right may apply.

ii. BUT if there is not a liquidated claim, then claim of right does not apply b/c there is no way to objectively determine what the amount the “threatener” is entitled to (the more ambiguous the amount, the less likely claim of right would work)

c. Act Required by Offenses Directed at the Habitation

i. Burglary
1. Generally
a. Common Law Elements (BREAD NIFE)
i. BReaking
ii. Entering
1. Only requires slightest intrusion by Δ or some part of his body or tool to commit crime
2. Must be w/o consent (can’t burglar your own home)
3. BUT if you don’t have consent from ALL owners can be burglary
iii. Of Another’s
iv. Dwelling Place
v. At Night
vi. w/ Intent to commit a FElony within
b. Purpose: to prevent extended danger, not to deter trespass & intended crime

c. Examples of Burglary Prosecution:
i. If Δ is prosecuted before carrying out of crime - prosecuted for risk creation

ii. If Δ completed crime - prosecuted for both target crime & burglary to increase severity of crime

iii. No ct has upheld burglary of bldg Δ has title to (though theoretically Δ could burgle a co-owner).

2. People v. Davis

a. Facts: Guy goes up to check-cashing window and passes a stolen check through chute.
b. Issue: Is the check an instrument indicating that Δ “entered” for purposes of burglary?
c. Elements of Burglary – California statute (tremendously broad and sloppy)

i. Entry

ii. Into bldg

iii. w/ intent to commit larceny (petit or grand) or a felony

iv. Does NOT require:

1. Entry at night

2. Breaking/Lack of consent 

3. Can be felony or misdemeanor

4. Does the crime intended even have to be intended to be committed in the bldg rntered?

3. People v. Sparks

a. Facts: Δ is invited into living room, then forms intent to rape victim while inside, in bedroom.

b. Issue: Did he commit burglary by going beyond the scope of his invitation?  

c. Ct. held that MORE must be shown than just a procession from one room to another UNLESS there is a different level of security in the second room (e.g., a bedroom is locked).

d. Reversed on appeal to CA supreme ct 

e. Δ cd be convicted under Tex. Penal Code: 30.02(a)(1) includes entering any “portion of a building”

4. People v. Trevino (on blackboard)

a. Facts: Guy came in open church and stole from the poor box. Statute required that the entry be by force, threat or fraud.

b. Issue: No affirmative act of fraud (no one was around). Did Δ’s intended theft vitiate the priests’ effective consent for his entry? 

5. Texas Penal Code

a. 30.02 – Burglary general statute

i. Very expansive 

ii.  (a)(1) – Protects private places. Don’t have to commit the felony, theft, or assault – just enter with the intent. 

iii. (a)(2) – Remains concealed in bldg or habitation (not limited to private homes).  Must be concealed w/ intent to commit felony within.

iv.  (a)(3) – Also not limited to private homes.  Designed to deal with situation where it was difficult to prove intent. If the state can prove that the Δ committed the crime or at least progressed far enough to attempt it (another crime), then that was enough to show that they had the intent at the moment of entry.  Idea is to expand the crime to other (non-private) premises only when there is clear evidence that the offense was committed.

v. Entry – section (b)

1. What does the habitation consist of? Definition under 30.01(1) – includes a structure appurtenant to or connected with the structure or vehicle AND each separately secure or occupied portion of the structure or vehicle

2. Would exclude entry by bullet from shooting 

3. What does “separately secured” mean? 

ii. Arson
1. Distinction between conduct, results and CMS required for crime can be blurry
2. Generally
a. Elements
i. Burning
1. Don’t have to destroy building
2. Includes any part of the building that is burned
ii. Building
iii. Willfully and maliciously 
1. Intent to burn AND
2. Knowledge of a very high risk (usually judged by objective std – the more likely a RP wd be aware of risk, more likely Δ will be held to have been aware)
3. U.S. v. Doe

a. Facts: Girl went into restroom of school and set fire to paper towel dispenser
b. Issue: Did Δ have CMS necessary?
i. Yes – CMS at common law requires only intent to start the fire NOT to damage the property.
c. Is it necessary that Δ know that the law regards the towel as being part of the building?
4. Texas Penal Code

a. 28.02 Arson

i. Starting fire with intent to destroy or damage

ii. Not limited to habitation – conduct is more generally “starting a fire”

iii. Intent – Δ must have knowledge of one of several circumstances

d. Act Required by Assault

i. Generally

1. Attempted battery OR

a. Intent to commit battery

b. Must attempt battery

c. Δ must have present ability to succeed

2. Intentional placing in fear as assault
a. Intent to cause apprehension (fear)

b. Conduct must be such as wd put RP in fear 

c. Victim is in fact in fear

ii. U.S. v. McKinney

1. Facts: Two women get in fight. Δ threatens to kill victim.  On previous occasion Δ had pretended to ram the victim’s car.  On this occasion, Δ simply drives away.

2. Requires:

a. Attempted battery – Not applicable in this case (McKinney drove away) OR

b. Putting the victim in fear, requiring

i. Threat

ii. Apparent ability to carry out the threat

iii. Caused fear in the victim

iv. The fear was objectively reasonable 

3. Δ’s actions do not seem to prove the conduct required – she was driving away. But must consider context, would a RP interpret Δ’s actions, in conjunction with her words, as creating fear of imminent bodily injury given the history b/w women?

4. If crime was “to intentionally or knowingly cause another to fear imminent bodily injury” then state could argue that Δ, in walking towards the car, had in her mind the previous occurrence and knew that this would frighten victim.  BUT the legislature rejected this language in favor of the elements listed above. SO… the legislature clearly intended that the key issue was whether the victim felt fear (by objective standard) rather than whether the Δ intended to cause the victim fear.

iii. Texas Penal Code

1. 22.01 incorporates common law assault and battery
a. 22.01(a)(1)

i. Intentionally or knowingly or recklessly

ii. Causes bodily injury to another

b. 22.01(a)(2)

i. intentionally or knowingly

ii. threatens another (no def of threat in TPC)

iii. with imminent bodily injury

c. 22.01(a)(3)

i. intentionally or knowingly 

ii. causes physical contact w/ another

iii. that the Δ knows or should know is offensive (objective std)

e. Kidnapping
i. Generally
1. Conduct which makes up kidnapping is often included in the commission of other crimes. 
a. Why problem to assign liability for ALL possible offenses? Disproportionality.  Perception that at some point the severity of the punishment violates substantive due process. 
b. Cts are split as to whether to allow multiple convictions
i. If kidnapping “substantially increases the risk” to the victim, then separate crime
ii. If it is necessary to kidnap in order to commit underlying crime, then kidnapping NOT separate – only incidental to target crime
2. Issue: What constitutes meaningful movement or confinement beyond that included in the primary offense?
a. E.g. Δ robbed a Shoney’s and restrained patrons.  Δ COULD have let them go OR come back when restaurant was empty.  
b. E.g. Δ robbed victim in front of store and moved victim to back of store, where he raped her.  Ct. held the “asportation” of the victim increased the risk and could therefore justify separate charge.
ii. State v. Dixon

1. Facts: Δ grabs victim from lighted street, moves her to nearby lot, where he attempts sexual battery.
2. Issue: How MANY different offenses should Δ’s conduct give rise to?   How (or should) you avoid piling on additional offenses?
3. Definition of Aggravated Kidnapping from TN statute
a. Removing or confining another
b. Substantial interference with liberty
c. Unlawfully
d. Knowingly
e. Aggravating Factors: One of several intents (including intent to facilitate the commission of a felony)
4. By including aggravating factor of “in the commission of a felony”, isn’t it clear the TN legislature intended to cover situation such as Dixon? 
5. TN ct applies standard that if the one crime is necessary to the commission of the primary crime, then the first crime is incidental and a violation of due process to charge both 
iii. Texas Penal Code

1. 20.03 Kidnapping

a. Intentionally or knowingly

i. 20.04 Aggravating circumstances – includes intent to facilitate commission of a felony

b. Abducts

i. 20.01(2) – Definition of abduction

1. Restrain - Defined in 20.01(1)

a. restriction of movement

b. substantially interfere with liberty

c. without consent

d. force, intimidation, or deception; OR

e. IF victim is of diminished capacity – any means, including acquiescence 

2. without consent

3. with intent to prevent liberation by:

a. secreting or holding in a place

b. using or threatening to use deadly force

c. Another person

VI. Requirement of A CMS (Text Chapter VI)

a. State of Mind Analysis and "General Intent"
i. Basic Elemental Analysis
1. Generally
a. MPC
i. 2.02(1) CMS is required as to all material elements, even if the statute is silent

1. Material elements are those not related to s/l, jurisdiction, venue, or any matter unconnected with the harm or evil – as defined by MPC

ii. 2.02(3) Recklessness is baseline if no CMS is mentioned (negligence is NOT enough)

iii. 2.02(4) If CMS mentioned for ONE element, it applies to ALL material elements***

2. State v. Andrews

a. Facts: Car was pulled over for tail light out. Passenger hid gun under seat, which turned out to be loaded. This violated a city ordinance.
b. Elements of Portland ordinance

i. Knowingly

ii. Carrying a firearm

iii. Either on

1. Public street

2. Public place

iv. Either

1. on person

2. in vehicle

v. All ammunition not removed*** (at issue in this case)

vi. Within city limits of Portland

c. Issue: Was there a CMS required as to whether the gun had ammunition? 

d. Oregon does not have any statute on par with MPC 2.02(4)

e. Ct determines there IS a CMS required for the ammunition element

i. B/c it is a “circumstance transforms otherwise innocent conduct into criminally culpable conduct” and that makes it a material element which requires a CMS  

1. But doesn’t criminality turn on ALL elements of the crime – material or not?  If Δ was not inside Portland city limits, they wouldn’t be guilty under this ordinance.

ii. Perhaps better to consider legislative intent – if an element is worth criminalizing, then that element ought to require CMS

iii. By taking MPC’s definition of materiality, the Oregon ct reaches much the same result as MPC.  They essentially are correcting legislative mistake in crafting a poor statute.  

f. If criminal liability required only recklessness, wouldn’t this case be slam-dunk?  If baseline recklessness applied as to whether gun was loaded, wouldn’t that meet policy objectives?  

3. Texas Penal Code

a. 1.03 – TPC applies to any municipal, city created crimes unless the city legislation indicates otherwise explicitly

b. 6.02(a) mirrors MPC 2.02(1) requiring CMS for all offenses

c. 6.02(b) and (c) – mirrors MPC 2.02(3) requiring at least recklessness

d. *** There is no TPC provision parallel to 2.02(4).  Thus, no statutory guidance as to which elements the CMS attaches.  TX is one of the few jurisdictions that have NO provisions for when the CMS is required. How then will cts resolve it?  

i. McQueen v. State (available on Blackboard) 

1. Addresses this omission of TPC

2. Some form of culpability must apply to those elements which make the crime criminal. 

3. So, must look at what the legislature intended in drafting elements – and assume that those elements are material elements which require CMS.

e. 6.03 – defines the four different CMS.  Intent in TPC=purpose in MPC

i. Intentionally - conscious desire to engage in certain conduct or to cause certain result
ii. Knowledge - awareness that conduct is reasonably certain to cause results
iii. Recklessness - consciously aware of, but disregarding substantial & unjustifiable risk
iv. Negligence - not aware, but should have been aware of substantial & unjustifiable risk
f. Criminal intent requires awareness of factual matters which make up the crime – includes conduct, results AND circumstances. Awareness of facts that make up crime is necessary to assure appropriate blameworthiness.  Knowedge of the law is usually NOT required (but see Ratzlof)

g. In Texas, prosecutors will often plead knowledge as opposed to recklessness as a matter of expediency, even though substantive criminal law allows recklessness to be sufficient.

ii. Mental State Requirements Concerning Penalty Matters
1. Generally
a. Majority rule - if an element only distinguishes the DEGREE of the severity of the crime, it does NOT require proof of CMS.
2. State v. Cabrera

a. Facts: Guy steals bag his friend planted in J.C. Penney.  
b. Issue: Δ clearly had intent to steal, but question as to CMS regarding the value of the goods.  
c. Elements of charged offense
i. Appropriate the property
ii. Value over $300
iii. Unlawfully
iv. Intent to defraud  
v. A CMS is required for every element according to state penal code
d. Ct ruled value element did not require proof of CMS.  Held value did not distinguish the conduct from non-criminal conduct, it just affected the degree of the crime.  

e. App Ct overturned – embraced minority position that CMS also is applicable to value element

3. Texas Penal Code

a. Threshhold question: Is the value sufficiently important to the legislature in defining the criminality of the offense? Probably hard to prove b/c of precedent that valuation is not a material element and thus does not require a CMS.

b. 31.03(e) Grading of theft offenses

i. Does 6.02(b) demand proof of CMS for 31.03(e)?  6.02(b) ONLY requires that a CMS is required if none listed for offense – but in 31.03 there IS a CMS listed – “intent to deprive.” Thus, b/c TPC lacks MPC requirement that CMS applies to ALL elements, how to decide if CMS required for value?

ii. 1.02(3) Penalty must be proportionate to seriousness of offense.  

1. Isn’t Δ LESS blameworthy if he didn’t know the value of the thing he was stealing?

2. Thus, when legislature is silent, default rule of recklessness 6.02(c) applies and Cabrera would easily be found to be “reckless” regarding the value of the property stolen

iii. Cabrera would argue: 31.03(a) requires “intent to deprive the owner of property” and that means Δ must intend to deprive owner of the SPECIFIC property stolen which requires knowledge of nature and value. 

1. BUT argument unlikely to win b/c 31.03 only says “intent do deprive… of property” – NOT the specific property which was stolen

b. States of Mind Beyond "General Intent"
i. Awareness of the "Law"
1. Generally
a. CMS: must the Δ know/be aware that the conduct was illegal?
b. Due process concerns

i. In most crimes it is obvious that the conduct is morally wrongful

ii. Some crimes create real danger that people could engage in the conduct w/o knowledge that it was unlawful or morally blameworthy, so policy argument to require knowledge of illegality

iii. Presumption that when one enters heavily regulated area they should be diligent about making sure that their conduct comports with the law

c. Congressional intent relevant

2. Ratzlaf v. US

a. Facts: Δ charged with violating federal structuring statutes (can’t avoid $10000 reporting threshold by making multiple smaller transactions).

b. Elements of crime

i. Willfully (uncommon CMS requirement)

ii. Structured a transaction

iii. One or more financial institutions

iv. Purpose of evading reporting requirements

c. Issue: Δ was committed the conduct of structuring. Did the “willful” element require that he also had KNOWLEDGE that his conduct was unlawful? 

d. Due process

i. Structuring is clearly a case where the Δ may engage in it w/o knowing it is wrong.

ii. BUT… in this case the Δ DOES have to purposely evade the reporting requirements.  Might not awareness of the requirements give the Δ fair notice that evading them may be illegal? P

e. Willfully can be interpreted in many ways – S. Ct. interpreted it as requiring knowledge of the law

3. Texas Penal Code

a. No requirement in TPC that knowledge of illegality is necessary

ii. Specific Intent 
1. Certain crimes require intent to do further act or cause some additional consequence beyond that which must’ve been committed or caused to complete actus reus of crime.  
2. Dix argues - no meaning or substance to this.  Thinks it is useless term.  
3. Cts. not in consensus to any meaning of Specific Intent.  Not applied consistently.
iii. States of Mind Required by the Property Offenses – Intent to Deprive
1. Generally
a. Does require Δ intent to keep property forever, but to conflict with the victim’s interest.
b. Intent had to exist at the time the Δ took the property
i. Exception – Continuing Trespass
1. Fiction designed to circumvent this rule and expand application of larceny
2. If taking was wrongful but not larcenous (i.e. w/o intent to permanently deprive), but the Δ formed the intent to deprive during the possession, then this establishes intent to deprive
2. Gordon

a. Facts: Δ pulled gun and demanded car from owner, but assured the victim he would “take care of it.”
b. Prosecution wants to charge robbery, but issue as to underlying theft -  did the Δs intended to permanently deprive the owner of the car (in light of testimony that they would return it soon). 

c. App Ct allows that evidence “conscious indifference” by Δ as to whether victim will recover car is sufficient to uphold jury finding of to “intent to deprive” BRD (deference to jury)
d. Broadening intent to deprive to “conscious indifference” is inconsistent with common law\
e. State COULD have argued that Gordon DID intend to permanently deprive victim of the GAS in the car.  This would be enough to serve as underlying theft to allow state to charge robbery. 
3. State v. Bautista

a. Facts: Δ gave bad check for a car, yet he knew he would be caught and that the car would be returned.

b. Ct found NO support for theft b/c of lack of int to perm deprive

4. Joy

a. Facts: Bill collector who took money from debtors but didn’t pay creditors.  Δ charged with embezzlement. 
b. Issue: If Δ intended only to temporarily deprive, does this negate intent to deprive?
c. Joy could argue that this is just breach of K – Joy incurred debt to creditor, but did not embezzle.
d. Statute required “Intent to defraud”
i. State argued intent to defraud is not disproved by intent to return, BUT even if does not per se negate intent to defraud, is it at least some evidence to disprove the CMS?
ii. Ct holds that intent to defraud is broader than intent to permanently deprive, and requires a lower showing of culpability by Δ.  Intent to defraud means just intent to deceive in some way.
iv. Texas Penal Code

1. 31.03 Theft

a. 31.02(2) defines “deprive”

i. Withholding property from owner for so long a time as to impair a major portion of the value.  Usually applies to items like a ticket – returning it after game impairs all value to owner.  

ii. Ransom

iii. Poses risk owner would never get the property back (applies to Gordon)

b. Test is subjective – look at what the Δ actually intended

c. No continuing trespass under TPC b/c the crime is not limited to the taking, but any exercise of control.  

d. TX app ct will (like Gordon) usually not question jury verdict re intent to deprive – will just say that evidence supports the verdict

2. Alternatives if can’t prove intent to deprive

a. 31.07 Unauthorized Use of a Vehicle

1. Use of vehicle without intent to deprive

2. “joyriding” statute

3. Unauthorized use would NOT be sufficient to support robbery if accompanied by threat of force b/c 31.07 is NOT theft (and b/c robbery so serious, cts will narrowly construe “theft”)

b. 31.04 Theft of Service

3. CMS for embezzlement

a. 31.03 incorporates embezzlement into theft and requires intent to deprive. MORE stringent CMS than traditional for embezzlement.  Thus, if Δ really intended to return $ when he took it, then would not satisfy CMS requirement.  re intent to return - even if Δ intended to return the $$$, if Δ knew that the return of the property was unlikely (in Joy, the business was failing), then could his conduct made the return unlikely b/c of his knowledge of his business’ demise

b. 32.45 – Misapplication of Fiduciary Prop

1. Usually TX prosecutors bring embezzlement charge under 32.45 b/c state doesn’t want to have to prove intent to deprive under 31.03

2. Elements

a. misapplies prop

b. held as a fiduciary

c. substantial risk of loss

3. CMS: at least recklessly – but which one does this apply to? 

a. If applies just to “misapplies property”, then intent to return is irrelevant to whether there is a “risk of loss”

b. BUT if CMS applies to “risk of loss”, then intent to return is relevant

c. Must do McQueen analysis

i. Is “risk of loss” an important enough element in the legislature defining this as a crime, and thus a CMS must attach?

ii. Could argue either way – essence of the crime is misapplication OR “substantial risk of loss” IS really significant and w/o it the conduct is not sufficiently anti-social to warrant criminal liability.

iii. MPC applies CMS to all “material element” (anything not purely procedural, etc.)

iv. TPC allows judge flexibility to impose CMS to fewer elements

c. State of Mind Less Than “General Intent”: Strict Liability
i. Generally
1. No CMS required (need to look at Leg intent to determine whether or not strict liability)
a. Accidental violation still a crime
b. Good faith or innocent mistake won’t prevent conviction
2. Must look at legislative intent to determine if strict liability – should be clear that no CMS required
a. Relatively light penalty upon conviction

b. Requiring proof of mens rea would impede implementation of leg. Purpose

c. Crime is part of regulatory scheme rather than one of traditional common law offenses

d. Crime doesn’t involve direct & serious infringement upon rights of other persons

3. Risks of strict liability

a. Criminalizing conduct that Δ did not have reason to know was wrong, so individual does not have a fair opportunity to avoid criminal liability

b. Violate due process b/c no notice and punishment disproportionate to severity of conduct 

4. Presumption that silence on CMS does NOT imply that no CMS required

a. Congress should be explicit that no CMS is required if they intend strict liability

b. Cts will tend to avoid finding strict liability b/c of constitutional/due process concerns

5. Usually applies to “public welfare” or “regulatory crimes”, e.g. traffic offenses

6. Statutory rape usually strict liability crime

ii. Staples

1. Elements

a. Possessed [a thing]

b. Thing was a firearm – gun that fired automatically

c. Not registered

2. Clearly CMS required as to possessing the “thing” in question

3. Issue: Does Δ have to be aware that the “thing” is a prohibited firearm?

4. Trial ct required CMS attach to knowledge that thing was an automatic weapon b/c of risk that people will be convicted for non-blameworthy conduct (owning a gun is not criminal)

5. Argument that guns are dangerous and people should be on notice to investigate if further regulations apply

d. State of Mind "Defenses"
i. Generally

1. Not technically a “defense” – but Δ can disprove the CMS required for charged crime, then no liability

ii. Ignorance or Mistake
1. Of “Fact”
a. Generally

i. Common defense

ii. If Δ made honest and reasonable mistake, but the facts as the Δ supposed them to be would make the Δ liable for a lesser offense, Δ can be convicted for the crime according to the facts as he believed them

iii. MOF not defense to crime requiring only general intent/strict liability

iv. Issue as to how to instruct a jury about MOF w/o communicating to them that Δ has to prove the defense?

v. MOF as procedural device: Even if MOF is not provided by statute, still available to Δs – it can be used to raise a reasonable doubt as to the requisite CMS required for the crime.  Thus, the doctrine of MOF does not give Δ any substantive rights that the Δ wouldn’t otherwise have.

vi. Reasonable v. unreasonable mistake (should be jury question)

1. Common law – mistake must be objectively reasonable

a. If state requires that the MOF be objectively reasonable, then issue that if crime requires CMS of recklessness, then prohibition of an objectively unreasonable but HONEST MOF means that Δ could be convicted for mere negligence.

2. Modern – standard for mistake is tied to the CMS required for crime

a. No due process concern if the MOF must be only parallel to the CMS req’d for the crime – i.e. if recklessness is the requisite CMS, then only a reckless mistake of fact wd keep the Δ from relying on it (and thus the mistake of fact wd be “unreasonable”) – thus if the mistake was just negligent, that would be a sufficient defense.  Accordingly, if the crime required intent, then only an intentional mistake of fact wd be “unreasonable.”  

3. Specific v. general intent

vii. Difference b/w “passive” ignorance and “affirmative” mistake (i.e. the Δ has addressed the matter and decided wrongly)? 

1. Is it necessary for the Δ’s case to allege mistake rather than ignorance? 

2. Could make strong argument that what mistake of fact adds to criminal law is a right to jury instruction where the Δ’s state of awareness was MISTAKE and not IGNORANCE.  

3. In situations where the Δ simply didn’t think about it, then a simple CMS instruction wd be sufficient – go to whether the Δ had the requisite CMS required for the crime if it never occurred to the Δ to consider whether the circumstance required for the crime existed.  

b. Wilson v. Tard

i. Facts: Δ shot victim but thought that the gun wasn’t loaded. Charged with aggravated manslaughter. Jury was given two lesser included offenses: manslaughter and aggravated assault.  Δ convicted of simple manslaughter.  Jury was instructed that the Δ shouldered the burden as to MOF.

ii. Issue: Was Δ deprived of due process?

1. State has to prove BRD that Δ had the requisite CMS – recklessness

2. BUT if evidence of MOF has to be shouldered by Δ, then isn’t that a due process interference?

iii. Aggravated assault

1. Elements

a. Pointing a firearm (whether or not actor believes it to be loaded)

b. at another knowingly

c. “circumstances manifesting involving extreme danger to human life.”  

2. Does last element require a subjective mental state? Language suggests that if Δ honestly believed gun wouldn’t fire, his understanding of the circumstances would not manifest extreme danger to human life.  Is test what a reasonable person would consider to be having a manifest disregard for the value of human life? 

c. State v. Sexton (1999)

i. Response to Wilson v. Tard

ii. Facts: Victim assured Δ gun wasn’t loaded.  Δ checked, though it was unloaded, handled gun, and it discharged, killing victim. 

iii. Prosecution: Regardless of Δ’s belief about whether gun was loaded, pointing gun at someone is per se recklessness.

iv. Issue of whether to frame MOF as defense

1. IF characterized as defense, jury may think that Δ has to prove.

2. Dix proposal:

a.  Δ was aware of sub and unjustifiable risk that his actions wd cause death

b. This includes awareness of at least a risk that the gun was unloaded.  

c. Thus, to convict jury must find beyond a reas doubt that at the time the Δ caused the gun to fire he was aware of sub and unj risk that his actions wd cause the death of the victim.  

d. In deciding whether the state has proven this, jury should consider the Δ’s evidence and any other evidence indicating Δ did not believe the gun wd fire.

e. Thus, on the totality of evidence, has state proven beyond a reas doubt that Δ was aware of sub and unj risk?  

f. [none of this uses word “defense” or talks about burden on Δ, but emphasizes burden on prosecution]

v. Probably hard to convince TX ct of this reasoning.  

d. Texas Penal Code

i. 8.02 Mistake of Fact
1. Requires “reasonableness” (but little caselaw on point)
a. Even if defense proves that MOF negates the CMS required for crime, state will contend that it is no defense if the MOF was unreasonable 
2. Where the crime does not require a subj mental state, the mistaken belief is irrelevant

3. Do you want a jury instruction on MOF in Texas? 

a. B/c of reasonableness requirement, MOF is often negative for Δ

b. Instead could just argue that Δ’s mistaken belief negates the CMS (which they could do w/o a recognized MOF doctrine)

ii. TX caselaw does not carefully distinguish b/w ignorance and mistake.  

2. Of “Law”
a. Generally
i. Not always easily distinguished from MOF 
ii. Absent requirement in statute that Δ know the law (e.g., “willful” CMS), MOL is no defense
iii. MOL – claim that the Δ 
1. Misunderstood some proposition of law and
2. As a result of the misunderstanding believed that his conduct under the circumstances wd not constitute an enforceable crime.  

3. Affirmative act requirement – Defense not triggered by ignorance, Δ must have addressed the question and reached an erroneous conclusion 
iv. Reasonableness of MOL
1. Not the same due process concerns to require MOL be reasonable as MOF
2. Requiring reasonablness in MOL poses less risk of convicting non-blameworthy Δs – most crimes are self-evidently criminal – so risk that someone would be convicted of something that they did NOT know was part of criminal law is very slight
3. Risk of convicting an “innocent” person under MOF is much greater. 
4. Rationale: MOL would be abused UNLESS we make the bar higher through making it an affirmative defense AND requiring objective reasonableness.  

v. Jury charge: 
1. Abstract  - gives abstract definition of crime and definitions of terms as defined in the penal code (i.e. “bodily injury”, “conduct”, definitions of CMSs)
2. Application – takes abstract law and combines with the allegations in the case – makes “checklist” of what the jury has to find in order to convict the Δ
b. Cheek

i. Facts: Pilot (Δ) alleged that he was justifiable mistaken in his belief that wages were not “income” for the purposes of the tax code. Δ testified that he honestly believed that his wages were NOT income and therefore he was not required to file a return. Further, he believed that even if the income tax statutes covered him, that they were unconstitutional.  Statute requires CMS of “willfulness” (unusual b/c implies knowledge of law).

ii. Δ argues that his mistaken perceptions negates the CMS required by the charged crimes. 

1. COULD argue MOF rather than MOL – Δ was mistaken about the fact that his wages were income, and though these are matters of law, it is a mistake of fact. 

2. In TX, defense wd go to 8.02 MOF.  

iii. Trial judge ruled that an “objectively unreasonable mistake” should not serve as a defense

iv. US supreme ct reverses

1. Turned on what does “willful” require acc’dg to federal tax law

2. Tax code required subjective awareness of the requirement and knowledge that it applies. 

3. Thus… if Cheek honestly believed that his wages were not income as defined by federal tax law, then he did not have the requisite CMS required under the tax law of “willfulness.” 

4. As a matter of ordinary procedure, the Δ is entitled to go to jury with all relevant evidence – so Cheek was entitled to have the jury consider his evidence that he was honestly, though unreasonably mistaken as to the meaning of income under federal tax law. 

5. Federal criminal law has no statutes re MOF or MOL – so ct is developing a doctrine of mistkae and rejects requirement that the mistake be objectively reasonable.  

6. Ct requires feds to prove that Cheek was willful, and trial ct prohibition of defense of “honest but unreasonable” mistake was violation of 6th Amendment. 

7. Ct held that Cheek was NOT entitled to go to jury with perception that federal tax law was unconstitutional.  

a. Suggestion that requirement of objective reasonableness raises question of constitutionality under sixth amendment

b. Cheek also alleges that federal tax statutes are unconstitutional – not entitled to go before jury. Scalia disagrees – thinks that if cheek honestly believes that the statute is unconstitutional, then that pertains to the CMS of “willfulfness”.  

v. Ct (majority) says congress could not have intended for those who honestly misunderstand the federal tax statutes to be held criminally liable, but Congress probably did intend to hold liable those who understood but just thought that it was unconstitutional

vi. Δ’s belief that Title 26 is unconstitutional does NOT negate any requirement under the statute – MOL is not a defense under federal law

c. Ostrosky (Ct .of App Alaska – 1985)

i. Facts: Δ fishing in 1979 without permit, was arrested w/ daughters. Δ convicted; but later conviction set aside by district judge on theory that Ltd Entry Act was unconstitutional.  State then appealed from this order; question was certified by supreme ct.  State gets stay for appeal order, and Δ is again cited. Case goes to trial before same judge. Δ argues that he relied on previous ruling – MOL. Judge ruled there was no defense of MOL and he would not instruct the jury.  Δ waives jury trial and was convicted.  
ii. Issue on appeal was whether Δ was entitled to jury instruction on MOL. 
iii. AL does not have MOL in penal code, but app ct creates it from whole cloth.  Issue that if legislatures had intended MOL defense, they would have provided one. How can cts do what the legislature evidently rejected? 
1. Could have reasoned that this crime was not part of penal code – it was part of another body of law – thus the legislature’s failure to provide mistake of law for the general penal code does not necessarily apply to this crime OR
2. Ct convinced that some sort of MOL defense is constitutionally necessary under federal constitution
iv. DOES US const require mistake of law defense?  
1. If govt affirmatively leads person to believe that conduct is not criminal, then due process requires that the Δ not be convicted (estoppel notion)
v. Why not MOF? 
1. No knowledge of limited entry act required - closer to strict liability crime – low penalty, regulatory crime, did not involve infringement of rights and safety of others.   
2. Δ could argue that the ct should read in at least recklessness for the elements; but hard to read in “knowledge” requirement
vi. AL ct required that MOL was both AFFIRMATIVE and OBJECTIVELY REASONABLE.
vii. AL ct also leaves to judge – b/c of fear that this will be misused by juries.
viii. Why didn’t Otrosky win on remand? 
1. He had established that there is a defense of MOL
2. BUT the remand ct found that the facts of the case did not substantiate the MOL
d. Texas Penal Code

i. Example requiring knowledge of law – 38.04 (evading arrest or detention)

1. Elements

a. Fleeing from another; CMS = INTENTIONALLY

b. “Another” is a peace officer; CMS = KNOWLEDGE

c. Peace officer is attempting to arrest or detain; CMS = ?

d. Attempted arrest must be lawful; CMS = ?

2. Which CMS applies to c and d is a McQueen-type analysis

ii. Δ can first try 8.02 MOF 

1. Δ did not KNOW that the person chasing him is a peace officer

2. What about whether the arrest was lawful?  This is arguable MOF or MOL. Δ would prefer MOF b/c this is only a defense (2.03 - prosecution must shoulder burden), whereas MOL is an affirmative defense (2.04 - Δ must prove w/ preponderance of evidence).

iii. MPC provides no basis for arguing whether the mistake is of fact or law – Dix argues that the result of TPC is the same

iv. NOTE: The state of the law can be a fact. 

v. If 8.02 doesn’t apply, then go to 8.03 MOL

1. E.g. “I read the elements of 38.04 and I thought that it did not cover my situation” (I misunderstood that 38.04 covered fleeing “on foot”)

2. Does not negate CMS but rather is an affirmative defense, thus jury not instructed unless judge determines evidence supports it

3. TX MOL requires:

a. MOL was objectively reasonable

b. Δ subjectively believed that the conduct did not constitute a crime

c. Δ’s belief grounded on official statement of the law as enumerated in 8.03

i. Advice of counsel alone is NOT sufficient

ii. Limits the reach of the MOL defense b/c of fear that it is easily manipulated by Δs with non-meritorious claims  

vi. If Δ (like Ostrosky) believed that the law was unconstitutional, interesting question.  

1. State would argue MOL defense only applies to misunderstanding of the crime as charged

2. Δ could argue that if Δ honestly believed the law conflicted with constitution and was therefore invalid, he did not have to obey it

a. If Δ feels so strongly that law is unconstitutional as to go forward and disobey, should be prepared to face consequences if the ct disagrees with you.

3. Claim of Right
a. Generally
i. Could treat “claim of right” in one of three ways:

1. Mistake of fact – CMS “defense” to negate CMS required for crime

2. Mistake of law 

3. “Specific” defense – Articulated by statute  

a. Limits claim of right to certain offenses (i.e. theft) b/c others arguably should not have this defense available. E.g. if Δ pulls gun to get money back at store b/c they were overcharged, even a “claim of right” should not exonerate them from robbery.  Policy of discouraging self-help.  

ii. All rules designed with fear that they will be misused 

b. Bartlett v. State

i. Facts:  Δ convicted of grand theft of a truck and petit theft of its contents after Δ repossessed a truck previously sold to the victim because the victim failed to pay Δ as required by agreement. Δ argued that he had labored under a belief that he had a right to take the truck as “security” on the loan, and this “claim of right” negates the CMS for larceny.

ii. Litigated as MOF rather than “claim of right’ – Δ argues state did not prove intent to deprive. 

1. Problem - no evidence that Δ claimed a legal right - Δ never relied on the law at all, just decided to keep truck until he got his money, regardless of the law. 

iii. Personal articles in truck did NOT fall under MOF/claim of right – so convictions stood. 

iv. Should claim of right be limited to those who have some knowledge of the law? Δ is really claiming under “natural law” not state law.

c. Texas Penal Code

i. No claim of right defense in TX 

ii. Two part defense argument: 

1. Defense first has to convince the judge that 31.03 requires awareness of the unlawfulness of the appropriation (under McQueen analysis) AND 

2. That the evidence tends to negate THAT CMS – that Δ had a belief inconsistent with the fact that the appropriation was unlawful.

3. Mistake of fact – CMS “defense”

a. Does MOF negate a CMS required for the offense? 

i. Re 31.03 – hard to construe the theft statute as requiring a CMS that is negated by claim of right.  Only argument would be re the “unlawfulness” requirement – if awareness is required of the “unlawfulness” then claim of right may negate this, but under McQueen it is questionable if unlawfulness requires an independent CMS.

b. 31.03 also requires that the Δ deprive the “owner” of property. Δ could argue that 31.03 requires awareness that the person from whom Δ is taking property is the owner and that he, Δ, is not.  Might apply when a guy gets in the wrong car and drives away thinking it is his car.  

4. Mistake of law – those above re MOF could also be argued for mistake of law.  

5. “Specific” defense of its own 

a. In TX, committee told the legis that they didn’t need another provision b/c it was covered under MOF and MOL.  

4. Intoxication
a. Generally
i. Different approaches to effect of intoxication
1. Relevant to all CMS 
2. Relevant to only specific intent crimes (will not negate general intent crimes)
a. Dix thinks the specific/general intent distinction is weak, but possible justification that specific intent crimes are more elaborate and complex, and thus reasonable that in some situations intoxication could preclude a Δ from forming that sort of complex intent 
b. Specific – a CMS that concerns something that itself is not a part of crime.

i. Larceny: specific intent = permanently deprive EVEN if victim is not in fact permanently deprived.

c. Does it makes sense, then to allow intoxication defense for a specific intent crime like larceny but NOT a general intent crime like battery?

d. If intoxication defense was successful (rare), there still would be available charges of crimes which required only general intent. This would further general policy of allowing some criminal liability for the harm cause even if specific intent can’t be proved.  

e. MPC rejects whole specific/general intent distinction
i. Intoxication defense is applicable for crimes requiring “pursose/intent” or “knowledge” but NOT for those requiring only “recklessness”.  
ii. Rationale: Recklessness is unlikely to be lacking b/c of intoxication and so difficult to tell if it was, that we shouldn’t litigate it
iii. Result often same as specific/general intent – if battery requires only recklessness, then intoxication defense NOT available, but attempted murder requires purpose/knowledge so intoxication defense IS applicable
3. Irrelevant
a. If intoxication just reduces inhibitions, it is irrelevant OR 

b. Blameworthiness of taking intoxicant serves as proxy for the blameworthiness of forming intent to kill (issue for crimes of specific intent

ii. To avoid these problems, legislature COULD create separate category of offenses, e.g. “Crime X while intoxicated”
iii. Fact that Δ doesn’t remember the incident does not negate his intent at time of crime.
iv. Although voluntary intoxication defense may in theory be helpful to Δ, chances of actually prevailing on the merits are actually very low. Generally, Δ lawyer will want to keep from the jury the fact that the Δ was intoxicated as it will be adverse to Δ
v. Dix – all the doctrine is crap. Nobody knows if intoxicated Δs actually had a conscious intent to kill.  AND, juries are going to decide it on speculation and generally against the Δ. 
vi. Involuntary intoxication - If person takes something not knowing that it is intoxicating 

1. Treated as mental illness and insanity test applied 

2. TPC does not address this, but in practice the cts have read this into the TPC, and in an appropriate case the Δ is entitled to jury charge re inv intoxication

3. Hard to prove involuntary intoxication – few cases involve Δ who is taking medication that has psychotropic effect.  

vii. Settled condition defense - if Δ’s evidence shows conduct is result of a “settled condition” which is not dependent on recent consumption of intoxicants

1. In Δ’s case, if it cd be shown that in addition to his recent consumption he had “flashbacks” from repeated previous episodes which contributed to the criminal act.  

2. If accompanied by recent consumption, would be VERY difficult to separate what conduct is attributable to recent consumption and which is attributable to “settled condition”

viii. All intoxication defenses are somewhat ethically troublesome

ix. US S. Ct. held intoxication defense is not required for due process (Montana v. Egelhoff) 
x. Weaver v. State

xi. Facts: Δ tripped on LSD and badly beat girlfriend.  Charged with attempted murder.
xii. Jurisdiction took the first approach – intoxication only relevant if it showed lack of CMS.  
xiii. App. Ct overturned jury verdict – holding that if the intoxication defense as defined by legislature in statute was ever to be upheld, it should be in this case 
xiv. S. Ct. reversed conviction – shows how hard for voluntary intoxication to be a viable defense
xv. Expert testimony
1. Effects of LSD were such that Δ did not understand what he was doing and did not intend to cause victim’s death. 
2. State countered that expert was relying on Δ’s testimony which may be untruthful
xvi. State emphasized: 
1. Δ incentive to attack victim, LSD only reduced inhibitions
2. Δ attacked her in her “most vulnerable place” of head and neck
3. After attack Δ fled and drove car “successfully” for some period
4. Car crash was on a dangerous curve which could cause trouble to sober person
5. De-emphasized the irrational aspects of Δ’s actions (e.g. kicking in window)
xvii. Δ could have asserted settled condition if could be shown that he had “flashbacks” from previous consumption which contributed to his 
b. Texas Penal Code 

i. 8.04 Intoxication
ii. (a) Vol. intoxication does not constitute a defense to the commission of crime -  Jury is to be told that voluntary intoxication is NOT a defense to a crime.  

iii. BUT temporary insanity caused by intoxication can be considered by jury as (c) defense OR to (b) mitigate sentence

iv. TPC does not address Involuntary intoxication but in practice the cts have read this into the TPC, and in an appropriate case the Δ is entitled to jury charge re inv intoxication

VII. Homicide

a. General introduction

i. Distinctions between different grades are based on CMS

ii. Common law

1. Murder

a. No degrees at common law

b. Modern penal codes have divided into degrees – mainly in order to separate out a crime which would be eligible for the death penalty (first degree = pre-meditated murders)

c. In commission of a felony

2. Voluntary Manslaughter

a. Murder plus certain circumstances which imply mitigation (as opposed to exculpation)

3. Involuntary Manslaughter

a. Criminal negligence (not defined well by common law) OR

b. In commission of misdemeanor

iii. Modern codes

1. Adds Criminally negligent homicide and divides murder into degrees

b. Killings With "Malice Aforethought" – Murder
i. Generally
1. Malice Aforethought required

a. Purpose was to distinguish murder from other homicide offenses

b. The intention to kill, actual, or implied, under circumstances which don’t constitute excuse or justification to mitigate the offense to manslaughter 

c. Any one of several CMS could be sufficient  - alternatives to intent to kill are “moral equivalents”

i. Intent to kill

ii. Intent to cause serious bodily injury

iii. Super-recklessness – “Depraved Heart” murder

1. Awareness of extremely high risk that conduct wd cause death (much higher than for crim negligent homicide)

2. Causes most difficulty for juries

3. (Majority) Δ must be aware that his conduct raises degree of risk required for crime

iv. Intent to commit felony – if they cause death while intending to cause a felony, then this substitutes for any of the other intents

ii. Roe

1. Facts: Δ, juvenile, who was familiar with guns, loaded random mix of live and dummy shells and fired point-blank at victim.  Δ convicted of depraved indifference murder.  

2. Elements for depraved indifference murder - NY

a. Δ must cause death

b. High risk of death (higher than would suffice for manslaughter/negligence homicide)

c. Awareness 

i. NY does not require awareness of enormity of the risk. Thus, it doesn’t matter that the Δ didn’t know that the risk was high enough to qualify as murder, so long as he awareness of a risk at least great enough to constitute manslaughter 

ii. Minority rule – majority would require awareness that the conduct raises the degree of risk required for the crime charged

3. Dissent argues that the risk must be awfully close to certainty that the conduct will lead to death. 

iii. Texas Penal Code

1. Does not have a super-recklessness/depraved heart alternative for CMS for murder

a. TX cts may read in a super-recklessness alternative

b. If Δ intentionally engages in high-risk behavior, then ct can imply Δ intentionally caused the death. 

c. Ignores the fact that intent refers to the resulting DEATH

d. Likely reserved for appellate review (not argued to juries) – if app ct can find at least intent to engage in high-risk behavior, then that would uphold jury verdict of murder 

c. Premeditation and Murder Carrying the Death Penalty
i. General
1. Premeditation murder category created to separate out a murder crime eligible for death penalty
2. Does not turn on the intellectual desire to kill, but the PROCESS whereby the Δ decides to kill 
a. Weighing the alternatives
b. Thinking about it, and then
c. Doing it
3. Assumption in statutes that a person who demonstrates their willingness to kill after forming intent and who has the opportunity to consider alternatives, and DOES consider alternatives, then that person is eligible for the maximum penalty.  
4. Issues
a. Theory v. trial reality
i. Jury probably does not apply strict test, but rather moral judgment about the quality of the act

ii. If state has shown at least sufficient time to premeditate and the jury convicts, appellate cts would rarely look into technicalities of premeditation to overturn jury verdict

b. Jury instructions - unconstitutional vagueness of what constitutes premeditation
c. Appellate review – what does premeditation mean in terms of what appellate cts will require to support the finding of jury that Δ is guilty of premeditated murder
5. Sufficient time to premeditate is insufficient alone to support finding of premeditation
6. Intoxication IS allowed in many jurisdictions to discount premeditation element.  
7. Is premeditation best standard for death-eligibility?
a. Pro – if someone premeditates a murder then does it, they are really morally blameworthy
b. Con – those who kill in passion may pose greater societal risk than those who premeditate
8. Bingham

9. Facts: Δ took victim (a friend) to park, raped, and strangled her.  
10. Issue: No evidence of premeditation other than the fact that the method of the murder took several minutes to complete. 
11. Opportunity to premeditate v. evidence of premeditation
a. Here the state proved that the 3-5 minutes it would take to strangle victim was sufficient opportunity to premeditate
b. BUT, opportunity alone is insufficient evidence to support a finding of premeditation – state must prove not just that the Δ COULD have premeditated, but that he DID.
12. Δ contends killing came only in the course of committing sexual assault, and thus no premeditation
13. Arguably difficult to “calmly reflect” while you are in the MIDDLE of the strangulation b/c it is distracting
ii. Texas Code of Criminal Procedure art. 37.071 (available on Blackboard)

1. TX now imposes certain limits on the death penalty by limiting to capital murder – 1) murder must be intentional or knowing and 2) include one of the aggravating circumstances

2. If Δ convicted of capital murder, then separate jury hearing to determine punishment.  Judge has no discretion – jury gets a general verdict form and questions submitted to them.  

3. S. Ct history

a. Ct was concerned with arbitrary or inconsistent application of death penalty (Furman)

b. 1976 S. Ct articulated what 8th amendment requires re death penalty

i. Implied that the sentencing jury have some discretion, but that it be reasonably guided by statutory framework

c. S. Ct also prevents the execution of a mentally retarded person, but did not lay out standards of who is mentally retarded.

4. TX legislature came up with a statutory provision to comply with S. Ct.

i. If Δ is convicted of capital murder, then jury is given three special issues, and if the jury said yes to all three, then Δ would get death penalty 

ii. Premeditation - the crime must be deliberate, with reasonable expectation of death

iii. Unreasonable in response to provocation;

iv. Δ must be a continuing danger

v. If mitigating circumstances 

b. If Δ not trigger person – so long as he acted w/ intent to kill he meets const. requirements 

c. Working on adding mental retardation limitation to statute.  Dix thinks this should be left to the jury to determine if Δ is mentally retarded and thus deserves leniency.  Two options:

i. Determine in hearing PRIOR to trial if Δ is mentally retarded and therefore death ineligible

ii. Prosecutors want it to be part of the sentencing process – so jury will consider evidence of retardation only after the trial – so the jury will be given an addt’l issue “is the Δ retarded” and if the jury answers yes, then the Δ is not eligible for death penalty.

5. Trend towards focus in sentencing procedure on re-focus on premeditation element, to decide if the Δ deserves the death penalty

d. Provoked Killings
i. Generally
1. Much of history of manslaughter is attempt to keep Δs from getting crimes mitigated that shouldn’t be.  Try to make the jury scrutinize the evidence to make sure there is sufficient evidence to mitigate.
2. Common law

a. Elements required to mitigate crime from murder to manslaughter

i. Passion

ii. Adequate provocation

1. Were the victim’s acts sufficient to inflame the passions of a RP?

a. Mere words are insufficient as a matter of law for adequate provocation 

2. Could judge find as a matter of law that victim’s actions were inadequate, or is this a question for jury?

3. If the victim’s actions were provoked by Δ’s unlawful activity, then probably judge would find as a matter of law that they were not adequate

iii. Time element (killing must be soon after the provocation)

1. Could not be such a gap that the passions of a “reasonable person” could cool 

2. Assumption that passage of time would negate the provocation

3. MPC

a. Elements

i. Substitutes “extreme emotional disturbance” for passion

ii. Substitutes “adequate cause or excuse” for adequate provocation

iii. No time element – leaves it to the facts of the individual case

iv. Objective standard applies – but WHO is the reasonable person?

v. RP w/ the Δ’s psychological characteristics? Physical characteristics?  If you give the RP too many of the Δ’s characteristics, then you destroy the objective nature of the standard.

1. Probably would clearly attribute the physical attributes (short, blind, etc.)

2. Issue over whether to assign the psychiatric characteristics (e.g., easily provoked) 

ii. State v. Person

1. Facts: Δ charged with killing girlfriend. Prosecutor argued that Δ was lying in wait for girlfriend, intending to harm or kill her. Δ testified at first trial that he broke into apt to retrieve belongings when victim returned and attacked Δ.  Problem was Δ denied being emotionally disturbed during the attack, so judge precluded affirmative defense of extreme emotional disturbance. 

2. App ct found that jury should have been able to consider evidence of emotional disturbance.  
3. Reflects policy decision that MORE decision-making should be left to juries to decide mitigation factors

4. History b/w Δ and victim wd probably not rise to adequate provocation b/c of time element UNLESS  (and this is still weak) the victim “re-inflamed” the Δ during their interaction in the apartment.  

5. Litigation in Person focuses on jury instructions.  App ct – RP is a RP with the Δ’s psychiatric attributes, but we don’t have to tell the jury this explicitly.  Prosecutor at trial was even able to tell jury that they should judge Δ based on totally objective RP standard.  

iii. Texas Penal Code.

1. 19.02(d) Mitigation considered in sentencing phase. Δ is convicted of murder, and then mitigating circumstances would come down to sentencing, to determine degree of crime.  Jury is told to select a number of years depending on whether they think the Δ is guilty of 1st or 2nd degree murder (they don’t directly decide this themselves).  

2. Voluntary manslaughter in Person = Second degree murder under TPC

3. Could Person meet standard for second degree murder under TPC?

a. Requirement that the Δ was “under the immediate influence of sudden passion arising from an adequate cause.”  Sudden passion defined in 19.02(a)(2); Adequate cause defined in 19.02(a)(1)

b. Preference in TX for adequate provocation to be decided by jury 

c. TX has a traditional approach (no cooling period, adequate provocation by victim, etc.)

d. Adequate cause applies RP standard - used to restrain jury abuse – not only must they have sympathy for Δ, but must also justify his conduct accd’g to objective std

e. Reckless and Negligent Killings
i. Generally
1. Traditional law did not draw distinguish between reckless and negligent killings.
2. Been replaced in modern codes by new crimes of 1st degree murder (super-recklessness), manslaughter, and criminally negligent homicice
3. Elements for CMS for negligent homicide – Δ creates a:
a. Substantial risk
i. What is a substantial risk? How high does the risk have to be?  
ii. May depend in part on the immensity of the consequences – the worse the consequences the lower the probability of the harm must be to suffice as “substantial risk”
b. Unjustified risk
i. More flexible concept – if you find that the risk was substantial, then whether it was unjustifiable is another question (driving 90 mph to get wife to hospital may be a justifiable risk)
c. Gross deviation from the standard of care 
4. Negligence required for criminal negligence is greater than that for civil liability
5. Cts should offer great deference to testimony by Δ which suggests mitigation and offer jury instruction, even if unlikely that jury would credit the testimony
ii. Lofthouse

1. Facts: Δ provided cocaine and heroine for his friend, who voluntarily ingested them and died.  Trial ct convicted.  Reckless homicide statute required proof BRD that there was a substantial and unjustifiable risk that victim would die, and that Δ’s conduct constituted gross deviation from standard of care.  S. ct. reversed – the outcome was not foreseeable enough to support conviction.  
2. Uses term “recklessness” differently than we have talked about it, and different from MPC.  
3. KY defines recklessness as we wd define negligence – does not require conscious awareness.  
4. What about case for recklessness? 
a. Not only did the Δ meet the standards for negligence (substantial and unjustifiable risk that is a gross deviation from std of care), BUT ALSO that the Δ was consciously aware of the risk. 
b. Does the evidence permit jury to infer Δ was aware that drug use by victim posed a risk of death.  
5. Does providing heroin and cocaine for self-injection by another satisfy “gross deviation” from std of care?  
6. What evidence is necessary to require the jury to be given the choice between intentional/knowing homicide and reckless?
iii. Mathis (on blackboard)

1. Facts: Bad guy who was in rooming house, who ran out of Brown’s room and said “Brown shot himself” then shot two more people then burned the house.  He is charged with capital murder (requires intentional or knowing CMS). On witness stand, he gives incoherent testimony which alleges that he acted recklessly (or negligently).  
2. Does the fact that the witness raised the issue with their own testimony require that the jury be given an instruction to evaluate the viability of the possibility of the lesser-included offense of reckless homicide?  Judge could say that no reasonable jury could credit the Δ’s testimony?  
3. Probably this is true, but doesn’t the Δ have the right to go to the jury with their own testimony?  
4. Many judges feels that jury charges are so confusing that there is a real advantage to minimizing lesser included offenses – which leads to a sometimes surprising reluctance to include lesser included offenses.  
iv. Texas Penal Code

1. 19.04 Manslaughter – Reckless homicide

2. 19.05 Criminally Negligent homicide

f. Felony Murder
i. Generally
1. Basic rule – if a death is caused accidentally (without criminal negligence) during the course of criminal conduct constituting a felony, the crime is felony murder. 
2. Rationale that the CMS required for the felony “transfers” to the murder
3. Purposes

a. Provide further disincentive to felonies

b. Acknowledge that people will commit felonies, but encourage them to do so “safely”

4. Felony murder rule has been limited partly because of the issues related to our reluctance to impose such massive penalties when lacking a CMS

5. What if any limits are there on felony murder liability?
a. Foreseeability – objective standard

b. Felony must be dangerous
i. CA had “inherently dangerous” rule – not necessarily as committed, but only if the crime as defined is incapable of being committed without causing severe risk of harm

ii. Most other cts require that the felony be dangerous as committed 

c. Merger rule – Felony must be “independent”

i. Rationale – If predicate felony is the means whereby the victim’s death was caused, then felony murder rule would cover more situations than legislatures intended

ii. Commonly applied to assault, but unclear what felonies beyond that 

d. Causation – Requires more direct causation than is required generally for culpability. Ex:: when a policeman shoots one of several felons, are the other felons responsible for felony murder? Under strict but-for causation, yes, but-for the felony, the death would not have occurred. BUT, hesitation to convict in these circumstances led to this limitation and the greater requirement of causation

6. Part of problem is the wide expanse of felonies in modern law.  Today it is very difficult to commit a single crime.  Most criminal conduct includes several crimes.

7. Requires that Δ have an “over-arching intent” – Δ must intend something other than harming the victim. 

ii. Stouffer
1. Facts: Four Δs tried – Stouffer was last tried. Of three earlier trials there had been one conviction upheld on appeal.  Two other cases resulted in acquittals.  Prosecutor who tried the case found that the witnesses were from a group of young people who had certain “authority problems” – poor witnesses. 
2. First degree murder charge; in MD only alternative to felony murder was pre-meditated intentional murder.  
3. What about if this was litigated under a broader statute?  Felony murder rule may not be necessary in jurisdictions which allow for alternative homicide charged
a. In TX, could have charged Δ with murder under “intent to cause serious bodily injury”

b. Could also charge in jurisdictions with “depraved indifference” murder 

c. MD does have provisions for conviction of these intents under second degree murder, but the prosecution wanted to convict on first degree
4. Merger rule may apply - Intent to commit the kidnapping was part and parcel of the attempt to impose physical harm on the victim so kidnapping could not serve as independent predicate felony.  Thus, ct reasons that rationale for FMR is to encourage felons to avoid harming the victim – here the Δs already intended to harm victims, so FMR wd not serve as a deterrent. 

5. Ct. of appeals – the death must be adequately linked to felony conduct, and the fact that all the conduct involved aggressive conduct towards the victim is immaterial.  Dix – “defeatist attitude” that felony murder is not rational, but it is just “the law” whereas intermediate ct tried to develop and apply the law in a principled way, which may be an impossible task

iii. Texas Penal Code.

1. 19.02(b)(3) Felony murder rule

a. Requires commission of a dangerous act (as COMMITTED, not inherently dangerous).  

b. Dangerous not defined - but probably what RP  wd think is likely to cause the death of someone else. 

c. Includes merger rule – if manslaughter, then second degree felony.  

d. TX holds any felony OTHER than one w/ assault in the title is sufficient predicate felony for FMR.

2. Distinguish aggravating factor that gives rise to capital murder – one of several felonies can give rise to capital murder, but this is NOT FMR b/c intent to kill must also be present to trigger capital murder

VIII. Causation
a. Generally

i. Very seldomly is causation found to be lacking

ii. Elements of causation
1. Cause in fact
a. Some jurisdictions require Δ’s actions be a “substantial factor” – Dix thinks this is meaningless.  
2. Proximate causation - Is proximate causation than a cause for a superseding cause or factor? Dix thinks cts are not clear on this – they assume that the only proximate causation question is whether there was something that interjected itself into the chain of events which became a superseding cause? For a Δ to argue that proximate causation is lacking is very hard – the analysis is very complex for a lay jury. 
a. Direct  - Some analyses require that the cause be direct, and that if not, there is no proximate causation even if no superseding cause.
b. Superseding - What is a superseding cause is a hard question – caselaw is very unsatisfactory
i. Eligible – actions of the victim or someone else can be a superseding cause. In Bullock, the victim running the red light is possibly a superseding cause

ii. Independent – if the Δ’s actions themselves caused the other cause to occur, then it is not independent. In Bullock hypo with rifle, then the victim zooming into the intersection when startled is NOT independent of the rifle shot and therefore is not superseding cause

iii. Intervening – Must come into operation AFTER the Δ’s actions. A pre-existing condition of the victim cannot be a superseding cause (thin skull theory)

iv. Unforeseeable – Objective std is applied – something that a RP would not have anticipated. In bullock rifle hypo – wd a reasonable person foresee that a person they shot at who wasn’t hit might do something rash (like pulling into the intersection)? Probably yes.  

v. Sole immediate cause of death – Negligent medical care is seen as foreseeable b/c usually this just combines with the effect of the Δ’s conduct to cause the death – so the medical care is not the sole immediate cause of the death (b/c it is just combined with the Δ’s conduct).

iii. Danger is that jury will NOT be able to apply the complex proximate causation analysis well, and that if they try to do it they will apply it too much and let off Δs who should be convicted.

iv. If Δ has intent to kill, and commits an act which causes victim death but not in the way that Δ intended, he is STILL guilty.  Ex: guy stabs woman on sidewalk, stab doesn’t kill her but victim steps into street and is hit by car.  

v. Negligent medical treatment is NOT typically seen as a superseding cause unless it is gross negligence (when Δ harms victim, they assume the “foreseeable” risk that negligent medical treatment will occur)

b. MPC Approach
i. Keeps cause in fact
ii. Proximate causation
1. If means of death are different from that which the Δ was aware
2. Jury is asked to compare risk that Δ disregarded w/ the risk which materialized and then to decide if they are too remote or accidental such that it should affect the Δ’s moral blameworthiness 
c. Bullock
i. Case of guy charged with reckless manslaughter – driving pickup truck, speeding, had been drinking.  Hit woman who ran a red light and killed her.  
ii. Issue: Did the victim’s actions create an intervening cause to the crime?
iii. Culpability of the Δ was speeding (and also drinking). Question is if he had been driving 55mph and not been drinking the accident would not have occurred.  If yes, then Δs recklessness was not a factor in the death.
iv. Hypo: Δ is sitting across intersection with rifle, intending to kill victim. He aims and shoots, but he misses, she is startled, she pulls into intersection and is smacked and killed by another driver.  Is Δ guilty of intentional murder? 
1. Surely he had intent to shoot and to cause the result of death. 
2. He DID cause the result he wanted, BUT the result happened in a way he did not expect or intend. Does that make any difference?  
3. Not covered by CMS analysis, which is concerned only with intent to cause the result, NOT the particular means which lead to the result. 
4. Question is NOT of guilt or innocence b/c Δ surely guilty of attempted murder.  
5. B/c lack of causation so hard to prove, most cts just assume it exists unless real issue presents itself. 
v. To be convicted of reckless homicide, Δ had to be aware of the risk of death.  

1. He must have been aware that speeding through a yellow light does present risk that his light will turn green on the cross street and he will hit another car.  

2. Of course, the events as they occurred involved a victim who proceeded against a red light.  No question that victim’s actions were independent. Probably the victim’s actions were also intervening. 

3. Was it unforeseeable? Probably not LESS unforeseeable than negligent medical practice.  Wd be posed to jury as to whether the victim’s actions were truly superseding. 

d. Texas Penal Code

i. 6.04 Causation: Conduct and Results (Dix thinks very confusing)

1. 6.04(b) Doctrine of transferred intent - Dix thinks irrelevant to causation b/c deals with CMS

2. 6.04(a) 

i. But-for causation (But for as for the acts of Δ the death would not have happened how or when it did – EVEN if Δ just speeds up death by a minute)

ii. Concurrent causation does not relieve Δ of liability

1. Exception (Dix thinks this is stupid) – if the concurrent cause was clearly sufficient and the Δ’s conduct clearly insufficient. E.g.  – A and B both shoot C; C dies.  Both shots contribute to death.  If medical testimony is that A has bad aim and shot C in toe, and B shot in the heart, then A’s conduct is not a cause of death (b/c C would have died anyway – even if A’s conduct is contributing cause). A could be charged with attempted murder.

ii. Trial judge in TX may well give Δ like Bullock who raises a causation issue a jury instruction based on 6.04 b/c of the difficulty with causation.

IX. Sexual Assault

a. Redefining Rape in Terms of Conduct

i. Generally

1. Common law elements

a. Sexual intercourse

b. Without consent

c. Forcible compulsion

2. Criticism of tendency in rape trials to put victim on trial – in effort to address this, many jurisdictions have attempted to respond by changing the definition of the basic criminal offense, focusing on conduct of  Δ

a. Issue: If consent element is removed, does this change the degree of force needed to meet “forcible compulsion” element? If so, how?  

b. Cts have so much trouble with this b/c it is impossible to remove consent from the equation b/c that is the essence of the crime.  

3. Rape shield law – prevents defense from going into the victim’s sexual history

ii. Berkowitz

1. PA statute fairly typical – code purports to abolish a resistance requirement, and defines the crime without the consent element. Instead, the crime is defined in terms of the Δ’s conduct

2. PA rape elements mirror common law, minus “consent” element, emphasis on “forcible compulsion”

3. Focus on appeal was “saying no”, while the trial emphasized that the victim did use force to resist, and Δ overcame that resistance with force.  

4. Case on appeal was focused on how to define “forcible compulsion” without reference to whether the victim consented or not? 

a. State argues that where the Δ doesn’t consent, the physical force required to effectuate the rape is enough, BUT this includes reference to lack of consent

b. Both opinions try to define forcible compulsion this way (w/o reference to consent)

i. Intermediate ct holding that there was no threat, coercion, etc. Beyond that, the intermediate ct says that while victim saying “no” is relevant, it is not controlling re the issue of force, and  whatever forcible compulsion is, this isn’t it. 

ii. Supreme ct says that the victim saying “no” is not even relevant to the issue of force.

iii. Texas Penal Code 

1. 22.011 Sexual Assault

2. Fairly typical of modern sexual assault statutes b/c of its complexity

3. Section a(2) is statutory rape, and does not require force or lack of consent – ANY sexual contact w/ a child is criminal regardless of the circumstances

4. Section a(1) is the equivalent of PA statute, but DOES include lack of consent element.  

a. Issue of whether (b) which lays out factors of “lack of consent”: 

i. DEFINES what consent is (regardless of what the lay understanding would be) OR 

ii. Simply a legislative attempt to help SUPPLEMENT the common understanding lack of consent, but is not intended to be exclusive of other understandings. 

b. Argument for the former meaning by looking at overall structure of PC – when legislature means to provide a list which is not exclusive, they use wording like that in 1.07(14), definition of correctional facilities INCLUDES, (but implicitly is not limited to) the things that followed.  

c. By looking at legislative intent, you may argue the contrary – that they meant to give the prosecution flexibility in being able to argue EITHER lack of consent OR force.

5. What about CMS?

a. If ct is uncomfortable with a definition focusing on lack of consent, this could be alleviated by a requirement that the Δ was AWARE of the lack of consent.

b. Could Δ argue MOF as to the presence of consent?  Issue whether “without consent” requires a CMS.  Does “intentionally or knowingly” apply just to the conduct penetration or also to the consent element? (McQueen analysis) B/c the consent element is the crux of what makes the conduct criminal, then ct must apply a CMS to the circumstance of consent.  

c. Ct reality

i. Lack of consent is not often require a CMS (even though McQueen would probably require it)

ii. Cts are restrictive as to what will raise the issue, assuming the law permits MOF defense.  A number of jurisdictions require that there must be fairly direct evidence of ambiguous conduct on victim’s part, which make MOF reasonable.  Thus, when you simply have two conflicting version of the facts, the victim’s that no RP could have found consent, and the Δ’s which showed that no RP could have found no consent. Thus, w/ mutually exclusive accounts of the facts, cts have found that MOF is unavailable (whereas in reality, isn’t it plausible that the truth really lay in the middle, and MOF may well be applicable?).  

iii. Thus, even if MOF is available as a theoretical matter, it is hard to trigger. Berkowitz would probably not have demonstrated ambiguous enough conduct to show evidence of a reasonable MOF.  

X. Further Aspects of Criminal Liability

a. Complicity and Related Matters [Chapter XI(A)]
i. Generally
1. Liability for a crime includes not only the person who committed the crime but also anyone else who falls under law of “parties” (e.g. accomplices, etc.)
ii. Irwin

1. Problem posed of combining loose and flexible crime of conspiracy with the loose and flexible theory of aiding and abetting.  

2. Issue: 

a. Did Δ’s conduct rise to the level of aiding and abetting; and

i. Seldom do cts address how much participation is necessary – they just tell jury that Δ must facilitate or encourage the crime, and if jury finds this was the case, appellate cts rarely question.  

ii. But this ct does go into this – concludes that allowing boyfriend to use Δ’s credit card and renting cars for him was so insignificant in relation to the hugeness of the organization it is NOT enough to meet requirements of participation in facilitating the conspiracy. 

iii. However, Δ’s participation in the restaurant was significant enough – conduct was substantial enough to qualify as participation and to permit the inference of her intent.

b. Did Δ act with INTENT to further the conspiracy, 

i. Or instead was this just an undesired side-effect of conduct she engaged in for other reasons. 

ii. She clearly knew what her boyfriend was up to, but intent is required for this crime, and unclear if her conduct rose to this

iii. Very difficult for juries to distinguish between intent and knowledge

3. Temporal element to aiding and abetting – the aiding and abetting must come before or during the crime was complete (accomplice after the fact liability can arise after the crime).  Ct acknowledges that this is logical, and that there is an argument that conspiracy as a crime is concluded at the time the conspiratorial agreement is formed, but that this is wrong and conspiracy is really an ongoing crime.  

iii. Texas Penal Code

1. 7.02 Criminal responsibility for conduct of another

a. a(1) – employing an innocent agent (e.g. I commit murder by sending a bomb by UPS)

b. a(2) – aiding and abetting. 

i. NOT a separate crime, but a theory of liability.  

ii. Anyone who promotes, aids, solicits, encourages, etc. the principal is just as liable for the crime as the principal.  

iii. Differences in the degree and nature of the participation (and thus blameworthiness) are accounted for in sentencing, but not in deciding what crime was committed.

1. Elements

a. Participate

b. Intent to assist or encourage

i. Recklessness or even knowledge is not enough

2. The degree of participation does not have to be great

3. Requires little in terms of the conduct of the Δ, and assume that requiring intent will appropriately limit the application of the crime (like theft in this regard)

c. Alternative – co-conspirator rule (b)

1. Much broader liability than (a).  If Δ is shown to have conspired to have committed one felony, then if co-conspirator commited another, then the Δ is liable even if they didn’t intend or even KNOW (but SHOULD have known) that the co-conspirator was going to do the second felony (really liability for negligence) 

XI. Defenses

a. Self Defense and the Battered Woman Syndrome
i. Generally

1. Self-defense

a. Force should only be assumed as a last-resort, and if it is, it should be excused

b. Deadly-force should be a particular last-resort

c. Elements

i. Δ must believe that s/he is threatened with harm

ii. Harm must be immediate or imminent

iii. Δ must also believe that her action was necessary to prevent harm

iv. Δ’s beliefs must be objectively reasonable

v. If DEADLY FORCE used, then

1. The threatened harm must be of death or serious injury

2. The only way to prevent Δ’s death or serious injury is by deadly force

3. Some cts require that no retreat be available

2. Battered Women’s Defense

a. Rationale – actions of victim were justified – any reasonable person who went through Δ’s experience would have done the same thing, then they would have done the same thing 

b. Probably requires particular guidance from judge, b/c of risk of jury feeling sorry for Δ

c. Objective standard here is a RP in the Δ’s circumstance (i.e., battered spouse).  Expert testimony is required, to show that even though a non-battered spouse would not perceive that the harm was imminent, a battered spouse may reasonably perceive that it was.  

d. Should self-defense be different for battered women situations OR should the “immediate and imminent” requirement be interpreted more flexibly so as to encompass situations like battered women scenarios.

e. Proponents of battered women syndrome would urge dropping “immediate/imminent” requirement and instead emphasize policy reasons behind self-defense, and focus on the “necessary” element.  I.e., as a result of the wife’s long-term abusive experience, that she believed that even though the threat her husband posed may not materialize for a period of time longer than would pass “imminent/immediate” scrutiny, fleeing was not a realistic, reasonable alternative. Thus, in light of her experiences, the Δ did in fact perceive the use of deadly force as the only available response to the situation AND a RP in her situation would have done the same.  

f. Counter-policy argument – this would encourage battered women to kill their husbands

g. Argument that executive clemency is the proper remedy for a case like this. 

ii. Norman

1. Facts:  Abused wife killed her abusive husband while he was passed out drunk. Jury found Δ guilty of voluntary manslaughter. Δ argued trial ct erroneously refused to instruct jury as to the elements of self-defense. Δ argued battered-women self-defense.  Ct rejected this argument, holding that, to allow a claim of perfect self-defense, Δ must be in imminent fear of death b/c victim was sleeping the harm was not imminent. Thus, app ct affirmed.

2. Issue: Did trial ct err in refusing to instruct on self-defense?

3. Δ must have believed that her only recourse was killing her husband.  State wd argue that this is a “revenge” killing, and that the husband is such a bad guy that she just wanted him dead.  

4. Ct held that the harm was not imminent or immediate in any real respect, so self-defense instruction was not warranted.  

iii. Texas Penal Code

a. 9.31 Self-defense

b. Δ must reasonably believe that force is immediately necessary

c. If victim is asleep, Δ would have very hard time in TX of proving immediate necessity

b. Insanity (Chapter XIIIA)
i. The Cognitively-Impaired Offender
1. Generally

a. Widespread belief that a broader insanity defense is vulnerable to jury’s acquitting Δs who shouldn’t be. Don’t want to confuse the jury, b/c that ends up being advantageous to Δ.

b. Why any defense at all?

i. Try accommodate into crim law evidence that Δ is DIFFERENT from other folks

ii. We ASSUME that Δs are able to analyze their surroundings and have free will to avoid doing what is wrong BUT we do allow Δ come forward in appropriate circumstances to show that these general assumptions do not apply. 

iii. Why not handle this like intoxication or mistake of fact – Δ can bring forward evidence that b/c of mental impairment the Δ did not have the CMS required by the crime – and then if they can persuade jury, then they should be acquitted?

1. Used to be more theoretical question, but now many jurisdictions (still minority) have adopted this (at urging of AMA).  Problem with this is CMS analysis assumes normal psychological makeup, and thus assumes that if the Δ intended to do the act then they are morally blameworthy – we don’t necessarily believe that Δs ARE morally blameworthy and responsible for their actions when they are insane, thus CMS analysis doesn’t apply when the Δ has a psychological abnormality.  For this, Dix thinks it is a bad approach

2. Majority now applies M’Naghten rule (traditional)

c. Defense should accommodate distinction b/w pathological factors which affect criminal conduct from:

i. Cognition - ability to perceive and reason

1.  Attempts to limit insanity defense to cognition problems b/c this seems to only apply to those who are not morally blameworthy

2. M’Naghten Test – Δ is to be acquitted by reason of insanity only if, at the time of the crime and as a result of mental impairment, Δ either

a. Did not know the nature and quality of his act (not often used; e.g. squishing a human head when Δ thought they were squishing a lemon).

b. Did not know that the act was wrong
i. Issue is what wrongfulness means – legally wrong OR morally wrong?

ii. Legally wrong – e.g., a Δ thinks mistakenly that victim is trying to shoot them, so they shoot back in “self defense”

iii. Morally wrong – The Δ must believe that his action was morally acceptable according to general societal standards b/c of his mental defect (thinking it’s morally good to kill people is NOT sufficient).

ii. Volition (see below) ability to do what we recognize as appropriate or right themselves

1. Issue is whether the Δ should be able to go to jury with defense of not being able to control their actions 

2. Usually requires IMPULSE

3. Was increasingly accepted up until Hinkley acquittal, when most jurisdictions went back to M’Naghten rule.

d. Jurisdiction must also distinguish between knowing and appreciating

i. Knowing

1. Broader term than appreciation

2. Even though Δ KNEW in a narrow sense that his conduct was wrong, if he so misunderstood the circumstances, that he might not have fully appreciated the wrongfulness of conduct.  So, if jurisdiction requires appreciation then a Δ who knows that conduct is wrong but does not appreciate the wrongfulness could still have defense under insanity.

ii. Appreciating

1. Has some sort of emotional component – requires more than knowing.

2. State v. Wilson

a. Facts: No question that Δ shot and killed the victim.  Δ was severely mentally impaired. Δ knew that his acts were criminal, but he honestly believed that society would approve of his conduct if they shared his understanding of the circumstances underlying his actions.   
b. If law should accommodate severe mental impairment, does asking whether Δ had intent to kill encompass this? Here, Δ CLEARLY had intent to kill, but he was NOT normal, and thus CMS analysis does not well apply
c. Judge should have allowed instruction that Δ should be acquitted if he did not understand the moral wrongfulness of his conduct b/c of his mental impairment, even if he recognized that his conduct was legally wrong.  
i. Question: is the Δ so impaired that he doesn’t understand that society at large wd recognize his conduct as morally wrong?
ii. Idea is that Δ’s are entitled to exoneration for making a mistaken moral judgment, but ONLY if the Δ’s moral judgment is consistent with society’s morality. THUS, Δ can’t get off by saying “I think killing is good and morally right”; instead Δ must predicate acts based on some morality which society recognizes.  
d. Jurisdiction had both cognitional and volitional defenses.  There, it was much more common to litigate under volitional defense b/c it is viewed as broader.  BUT, all the evidence in Δ went against the impulsiveness that usually is required for volitional defense.  
3. Texas Penal Code

a. 8.01 Insanity

i. Affirmative Defense

ii. Only one case in TX where the Δ had to define what is “wrong” (and it was unpublished) – they determined that everyone knows what wrong is so there is no point in having to instruct jury.

iii. Limited to “severe” mental disease or defect.  What is “severe”? No consensus – psychotic disorder? Viewed as intending to exclude “personality disorders”.  Message to jury – jury must find that the Δ is REALLY different – Dix thinks this is not very scientific.

iv. Requires only that the Δ KNOW that his conduct is wrong (not appreciate) – narrowing the application of insanity defense

ii. The Volitionally-Impaired Offender
1. Generally

a. Is there really such a thing as “free will” – are some people so affected by their impairment that they lack the ability to control themselves?

b. Often a Δ who pursues volitional prong of test may also meet standards for cognitional disability (argument for why volitional option unnecessary)

c. Guilty but mentally ill

i. No procedural consequences, Δ still goes to jail (other than prisoner is “tagged” as mentally ill in prison system and may get some treatment as a result)

ii. May give jury a compromise verdict when they are scared that insanity may mean that the Δ would walk, thus jury will allow insanity defense when the circumstances warrant it

2. Jackson
a. Did the case come out right under MI law? Should Δs be able to raise the volitional defense? Or does this case demonstrate that this is so difficult to deal with the law shouldn’t be able to permit it? In vast number of jurisdictions, Δ would not be able to raise this volitional defense – most only allow cognitional defense (M’Naghten rule).  

b. Issue: Did trial judge err in the weight he gave to question of whether the Δ could have controlled themselves “with a policeman at your elbow”?  If Δ had done the acts in front of his parents, indication is that judge would have been more inclined to accept the volitional defense.  Expert claims that this would make the defense artificially narrow and too difficult to prove.  

c. To the extent that the defense can argue that the Δ’s actions are irrational, the better (here – Δ made three breakfasts in the middle of the night that he injured the baby).  

d. Δ found guilty but mentally ill.  Has no procedural consequences – the Δ still goes to jail.  

e. COULD Δ have put this to jury under cognitional approach? If so, is the volitional approach necessary at all?  If judge was inclined to accept expert’s testimony, then it showed also an alteration of consciousness which impaired his ability to know the conduct is morally or legally wrong. Question – are there ANY Δ’s who truly have intact cognitive abilities but really can’t control themselves?

12
13

