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Introduction:  Crime and the Criminal Justice Process

A.  Habeas Corpus substantially eroded by Anti-Terrorism & Effective Death Penalty Act (ATEDA 1996).

a.  before, habeas a safety valve if something wrong with state prosecution re. Constitutional rights, federal courts could correct (usually by a new trial)


b.  now, before get to merits of claim have to overcome incredibly complex procedural hurdles

B.  State System:

a.  State District Ct. ( Court of Appeal ( Court of Criminal Appeals - - - > USSC (Const. ?)

b.  Increasing court specialization by area

c.  Death cases – “appeal as of right”, bypass Court of Appeals and go to Court of Criminal Appeals

C.  Federal System:     U.S. District Ct. ( U.S. Ct. of Appeals - - - > USSC (can apply for cert.)

D.  Increase in types of crimes federalized (though still 90% in state court); increase # of federal judges

Some overlap … identical crimes sometimes tried in either state or federal court, or both (ex. drugs)

E.  Habeas Corpus:  where federal and state systems intersect

D has exhausted state remedies (first make claim in state court system… state habeas corpus; must give state opportunity to correct)

D is in custody (probation counts)

Raised federal Constitutional issue

…now can go into Federal District Court

Goal:  release from custody unless retry with proper procedures

Chapter 11:  The Initial Appearance and Detention

D must be “presented” before judicial officer without substantial delay

 FRCP Rule 5:  Initial Appearance Before the Magistrate

Often occurs before  “lower” court judge who might lack jurisdiction to adjudicate guilt/innocence

May not yet be represented by an attorney

Quite limited

Right to judicial determination of probable cause 

Gerstein v. Pugh – a person arrested and held for trial is Constitutionally entitled (DP) to a judicial determination of probable cause for pretrial detention

probably cause standard for arrest “ facts and circumstances sufficient to warrant prudent man in believing suspect committed the offense”

failure to give PC determination will not overturn conviction

PC not necessary if arrest/custody due to warrant or GJ indictment

Timing – must have judicial PC determination within 48 hours (McLaughlin)

Violation of Gerstein to issue warrant and take D into custody without PC determination; hearing not required, just judge’s signature (in Texas … Sharp)

Illegal capture/detention of D (ex. police kidnap to Michigan) does not overturn conviction (Frisbie)

Chapter 12:  Bail and Preventative Detention

Theory: set amount of money to assure will show up to court

Approaches to Bail:

money bail – bond

personal recognizance – promise to appear

percentage amount less than full amount

release in someone else’s custody – promise to appear

personal bond – no $ changes hands, documents filed with court promising return

The Movement Away from Money Bail

Empirical studies – many jurisdictions trying to move away from $ focus

 Bond determinations based on investigation of individual D:  …pretrial agency can verity

ties to community

job

own property

prior record

nature of crime

ability to afford bail

safety of victim and community

danger to witnesses

….depending on these factors, money bail may not be preferable.  Want to ensure appearance, but can’t be excessive.

Judge has great discretion setting bail

Recognizance- verified information more likely to return v. money bond where judge know very little

Lots of discretion in bail-setting process

Pugh v. Rainwater (5th Cir.) – Equal Protection prevents indigent D’s from being incarcerated for failure to make $ bond where other means such as personal recognizance might work

Consequences of pretrial custody:  might lose job, harder to make defense, looked at differently (appear “more bad” because they couldn’t post bond), will give them time served instead of probation (so have record)

 Timeliness:  

must raise immediately b/c moot point post-conviction

Interlocutory Appeal:  if bail set improperly or excessive (abuse of discretion), can appeal to higher court even though criminal case is moving along

I.  Excessive Bail

Stack v. Boyle – excessive bail under 8A if higher than necessary to assure presence of accused; also look to penalty

States also have bail clauses in their Constitutions

8A – Excessive Bail (applies to states via 14A)

Schilb v. Kuebel – a state’s bail system just has to be RATIONAL;  reasonable where Illinois retains percentage of bail money deposited as reasonable administrative fee when found not-guilty

No fundamental interest at stake

For Substantive Due Process claim, system has to violate notions of fundamental justice … system must make you “sick to your stomach”

 The Movement for Preventive Pretrial Detention and the Bail Reform Act of 1984

Bail Reform Act of 1984 – authorizes confinement awaiting trial

community’s interest in safety, protection from D’s awaiting trial

where no conditions will assure appearance 

do have a detention hearing

must go to trial within a certain period of time or released on bail

right to interlocutory appeal re. bail

Salerno – BRA’s allows federal court to detain an arrestee pending trial if government demonstrates by clear and convincing evidence after an adversary hearing that no release conditions will reasonably assure the safety others and community.  Held constitutional, within DP requirements.

danger to community established by clear and convincing evidence

presumption of innocence and burden BRD only applies to trial, not pre-trial

not penal proceedings, but a regulatory sanction (so more leeway)

right to interlocutory appeal

Hunt v. Roth (8th Cir.) – unreasonable denial of bail violates 8A (equates to excessive bail)

C.  Wrinkle in BRA …Jessup – ok for courts to presume serious drug offenders will flee, bail won’t secure

After conviction bail issue continues

Bail rules/policies not only applicable to pretrial

Appeal takes long time (flight risk probably greater once they’ve been convicted)

Chapter 13:  Discretion to Prosecute

The Prosecutor’s Charging Decisions

many factors:  strength of evidence, suspect’s background and characteristics

Rinaldi – it is the prosecutor’s decision and not the judge’s (only exception … prosecutor oppressively and repeatedly filing and dismissing … otherwise, their final decision)

Initiating prosecution is decision of executive branch, almost unlimited

can’t force a prosecution, up to the individual prosecutor … judge or public can’t initiate 

- wrinkle:  some states have private prosecution

Limits on Prosecutorial Discretion

Did the decision to charge violate the suspect’s right to Equal Protection?

Selective Prosecution – C says VERY HARD to establish

you were selected but others were not (easy)

impermissible grounds (fundamental interest or suspect classification … hard to establish motive, cant’ get into the mind of the prosecutor)

Wayte – Selective Service Registration a “beg policy” … only know who you are if you speak up; 

decision to prosecute generally rests in prosecutor’s discretion

prosecution not based on the basis of their speech, just prosecutorial efficiency

Where crack penalty much more severe than powder leads to lots more Blacks being prosecuted, USSC held not abuse

The RARE successful Selective Prosecution Case:

Falk – counselor for evading draft arrested for draft evasion; actual statement by prosecutor that was why he was being prosecuted established a prima facie case (then burden shifts to government)

Victims – usually need cooperation, but sometimes (ex. in DV cases) will go forward even if don’t

Chapter 14:  The Preliminary Examination and Grand Jury

Screening device in serious cases between the prosecutor’s decision to charge and the trial process

2 major devices:  preliminary exam and GJ ( scrutiny of efficiency of evidence to support charges

5A – federal prosecution for “infamous crime” must have GJ indictment (felonies)

States do NOT have to have GJ indictment or a preliminary hearing (if they do, it is their choice)

Texas has an “Examining Trial”

Prosecutor lots of discretion … can take to another GJ if the first doesn’t indict

Some jurisdictions have abolished GJ and use PH

The Preliminary Examination

Frequently held in “lower court” w/o jurisdiction to hear the case in its merits

Adversary proceeding to some extent

Prosecutor generally controls when/if have PH

D will often waive PH; don’t want to let prosecution rehearse where pretty sure will find probable cause

Judge’s function to determine “probable cause”

Coleman v. Alabama – held:  counsel is required (if indigent) at preliminary hearing; USSC says it is a “critical stage” of the state’s criminal process;  

lawyer’s c-x may expose weaknesses

can establish impeachment for trial

discovery, find out about state’s case

effective arguments for psychiatric exam or bail

C points out that these are not the purpose of preliminary hearing… he says they’re incidental; weird case bc the hearing is not required in the first place, but then called critical!

Consequence:  increased formality of preliminary hearing and changes in laws of evidence that are unfavorable to D’s

 Lots of play in various states about how PH is conducted; Massachusetts does on basis of state Constitution so insulated from USSC review (Myers)

The Grand Jury

Screening function to consider charges against particular person in particular case (as distinguished from its investigatory function)

If it finds evidence sufficient to establish probable cause, it returns an indictment (if not, a “no bill”)

Not to be confused with Gerstein probable cause determination (not an actual proceeding)

Secret by tradition (oath of secrecy)

Wide authority – can subpoena documents, witnesses, very little supervision … independent entity

In reality, a tool of prosecutor – serves as arm of their office (“runaway GJ” acts independently of P)

Operation varies:

Federal:  22 people for 18 month term, ex. one morning a month

Texas:  12 people for 3 months, usually twice a week; commissioner system, has been upheld by           
USSC but has been in question before (threat of discrimination)

*TX Const. requires GJ in all felony cases (like feds)

Discrimination 

 conviction won’t stand bc tainted GJ effects whole trial; so fundamental that you don’t have to raise claim pre-trial (unlike Gerstein, bail, etc.)

Hidalgo County  – look at census data and how selected; showing of discrimination against Mexican-Americans in GJ selection, so conviction had to fall.

voter registration can be used, but whatever method must consider broad cross-section

Voting Rights Act 1965 – assumption that lists are free from discriminatory taint

Evidence requirements

Costello – ok if only hearsay evidence presented … can still indict D (often only hear from supervising police officer with summarized reports)

Prosecutor need not show exculpatory evidence to GJ 

Illegally seized evidence can be considered

Testimony of Individuals in Front of the GJ

5A – can’t be compelled to testify against yourself

Immunity – can eliminate 5A protection if promise won’t be prosecuted re. your testimony

transaction – immunity from any related crime (preferred by witnesses, Monica got this) 

use – can’t use any leads from testimony against you

Appear alone – no right to counsel in the room

Chapter 15:  Right to a Speedy Trial

Sixth Amendment Speedy Trial Guarantee

Applicable to states via 14A Due Process Clause - 

Barker v. Wingo – D waits for several years; hoping to convict another and get him to testify against D

D’s interest and public interest in speedy trial (ex. Barker was free from over 3 years)

Powell’s balancing test on ad hoc basis:

length of delay (here 4 years)

reason for delay (want to try co-defendant … legitimate)

D’s assertion of his right (Barker did not complain until after Manning was convicted)

prejudice to D (ex. anxiety, impair defense)

c.  Look at whole situation – here held Constitutional right to speedy trial NOT violated

Trigger – either arrest or indictment (whichever comes first)

General rule:  1 year is considered a problem (sometimes less if special circumstances)

Counting

charges filed, dismissed, later reinstated … doesn’t count after government in good faith formally drops charges (MacDonald)

If charged in state, then one year later in federal, cannot count the one year delay; separate sovereigns and each individual entity controls even if work together on case

Pre-arrest or Pre-charge delay … basic general protection is statute of limitations; severe delay may violate Due Process (but in Marion it did not)

*must have prejudice and bad faith by prosecutor (very hard to prove)

right even applies to prisoners

Remedy:  charges dismissed and forever precluded

 with prejudice – P can’t proceed again

 without prejudice (like GJ where can just do it all over again)

Interstate Agreement on Detainers (passed by all states but LA) – compact among states and US government; moves people around

Federal Speedy Trial Act

States also have Speedy Trial Acts (but not Texas)

Primary authority for moving cases along placed with judges

Sets up specific periods, if don’t’ meet need reason on record; if P’s fault, can move to dismiss

Most remedies under federal act are without prejudice; if a Constitutional right, must be with prejudice

Chapter 16:  Competency to Stand Trial

Violation of Due Process (basis for CST cases) as well as procedural law to try D who is incompetent

At time of trial or court proceeding … different matter at time of commission (insanity defense)

Dusky – 2 part test Constitutionally required

factual and rational understanding of charges

ability to consult/assist attorney in your defense

Jackson – reasonable likelihood will regain competence in reasonable time (see below)

Guilty plea – USSC says only one uniform standard (but many courts require higher standard) 

Also applies to pretrial … once found incompetent to stand trial can’t proceed in ANY WAY

Violation of Due Process, notions of fundamental fairness

Judge’s Duty to Inquire into Competency

Pate v. Robinson – judge must inquire if a bona fide doubt is raised as to a D’s CST

Judge has independent obligation if doubt arises/ notice  … not matter if neither side raises issue

It is not waivable, suggesting can be raised for first time on appeal or habeas

Drope – D shot self mid-trial; should have given judge serious doubts to CST

Competency Hearing

expert (usually psychiatrist)

judge determines the two Dusky factors

usually just judge (federal); TX uses “courthouse jury” (round people up)

problem:  can’t be used in subsequent proceeding

burden of persuasion usually on P

*some like CA say burden on D … USSC says this is ok

*but too far to say D has burden by clear and convincing evidence

failure to notify attorney that competency exam would involve sentencing issues unconstitutional (Estelle v. Smith)

Competency evaluation cannot turn into evidence gathering for prosecution (Powell)

Processing of Incompetent Defendants

Often would be locked up in hospital and basically forgotten … no action until facility came forward.

This practice was challenged by Jackson v. Indiana – pre-school level purse snatcher not CST

USSC concerned about indefinite placement

Due Process

duration of stay has to be related to purpose

USSC willing to accept sending to facility for “reasonable period of time,” but not define it

At some point no longer reasonable to hold them solely bc they are not CST; either release or have hearing to see if they are civilly commitable

Equal Protection

standards to commit are easy, harder to get out compared to other individuals

grossly inappropriate that purse-snatcher locked up for life bc not CST

Can’t get rid of criminal charges

Problem:  criminal charges still pending (often serious) and reach end of “reasonable” period and person is not civilly commitable

Competency hearing should also ask “Is there a reasonable likelihood D will regain competence in a reasonable period of time?”

If NO:  system of confinement stops and should not be locked up bc duration does not equate with purpose of confinement

Now proceed to civil commitment hearing 

If jury says there IS likelihood will become CST (most do) person sent to mental health facility for a reasonable statutory period of time

During stay will either become competent or at end of period will again evaluate

If not CST again, go over to civil commitment side of things

…”out of sight, out of mind”

Medication

May reduce D’s symptoms to render them CST

Can facility administer medication?  Only if established D needs it

Riggins – jury rejected D’s insanity defense (while medicated) and gave him death; held:  denied DP; D has autonomy interest to decide whether to take (unless need established)

If medication is for treatment purposes and “medically appropriate” can overcome autonomy 

Focus should be if they NEED medication (so can be forced), not getting ready for trial or execution

c.  What if won’t take medication for religious reasons?

What if CST raised mid-way into trial?

have examination then

or wait until over, and if guilty verdict have proceeding – if not competent, vacate and if competent keep guilty verdict

can have retrospective CST hearing, if not competent than start anew

if judge has a doubt, at least address the issue

Death Penalty implications

Ford v. Wainwright – it is cruel and unusual 8A violation to carry out (but not to impose) death penalty if at time person is incompetent; need to understand being executed and why

Safest to have a hearing of competency

Great deference to fact-finder … hard to overturn

Psychiatric organizations say inappropriate to proscribe medication to prepare for execution

Chapter 17:  Discovery and Disclosure

Recent trend in criminal process to expand discovery … increasingly broad formal requirements

Concern that if P turns over information, D may harm witnesses … over time undercut, P required to

Statutory practice and common informal jurisdictional customs

P may give D disclosure to induce guilty plea

Trend of reciprocal discovery – if don’t comply, can’t present certain elements at trial as sanction

Prosecutorial Disclosure

Statutory Obligations

A. Statutory Considerations

Jencks Act:  when a government witness testifies, P must produce for D any statement of the witness in their possession relating to the testimony 

TEXAS( Gaskin Rule: P must turn over police reports at trial.

“Use before jury” – reference to anything used at trial must be turned over to the other side

Freedom of Information Act (FOIA):  open records can be requested that may not be otherwise discoverable

Constitutional Obligations

Constitution plays limited role on discovery area, since it is usually an informal procedure.

Brady – P cannot suppress evidence favorable to the accused that the D has asked for; violates DP; called “Brady Material”…P must turn over exculpatory evidence where material

Bagley – information withheld to impeach a government witness

 held disclosure required only if material to either guilt or punishment and this not material 

set aside if reasonable likelihood affected jury (Napue test … low standard)

test for materiality:  reasonable probability had evidence been disclosed to D, result of proceeding would have been different

hung jury concept… no unanimous jury to convict


Very low standard of materiality …. Court remanded for finding.

C says ability to effectively impeach is a very important part of the process

Bagley standard gives no incentive for P to disclose

Look at suppressed evidence collectively, in light of all other evidence (again low standard)

Police

must also communicate relevant information to D

whole entity … even if P did not know, still responsible for police’s failure to disclose

Preservation of Evidence

Don’t have to give D notice testing powder, need not preserve

D can file motion to observe, maybe to test any leftovers, but can’t interfere with normal investigation unless actual bad faith

Timing

disclosure generally best before trial (more efficient)

but can wait until during (judges encourage before)

Disclosure Obligation of the Defense

Notice of Alibi Statutes:  D must tell P if presenting alibi; in return for notice, P presents rebuttable witnesses so D can prepare

nothing in 5A self-incrimination entitles a D to await end of state’s case before announcing his defense … ok to disclose later (Williams v. Florida)

it is a search for truth – notice of alibi rule not violate 5A as along as applies to D and P

in reality, D’s eager to present a good alibi

Brooks v. Tennessee - Can’t force D to testify first before his other witnesses; burdens D too much, entitled to organize own strategy for trial

Nobles – 5A privilege against self-incrimination, being personal to the D’s person, does not extend to the testimony of 3rd party called as witness at trial; the court’s preclusion sanction (to present it would have been a half-truth) was a proper method of assuring compliance

Chapter 18:  Right to an Impartial Trial

Constitutional standard of fairness requires that D have a panel of impartial, indifferent jurors

The jurors do not, however, have to be totally ignorant of the facts and issues involved

Change of Venue 

judge tells venire (potential jury) not to read/discuss anything about case to not contaminate

venue lies in locality where crime was committed

most states attorneys conduct voir dire

federal:  usually done by judge

judges can place gag order on parties and participants; but can’t silence press

either judge or atty can move for change of venue

expensive task, county of original venue has to pay for it

motion must be timely or is waived – before jury selection ends and trial begins

Texas:  preference to adjoining county, but might not solve press coverage problem

Requestor no control over new venue (often is to Huntsville’s county)

Murphy v. Florida – “Murph the Surf” did receive a fair trial where jurors had learned from news accounts about a prior felony conviction or certain facts about the crime with which he was charged

must show actually prejudiced the jury box

History of Right to Fair Trial

1A creates a right in the public – and apparently in the press – to attend a criminal trial

Judge has more flexibility in closing at least some pretrial proceedings.

Gannett – closure for pre-trial hearing ok bc only temporary and press would be able to review transcript as soon as danger of prejudice to D was over

USSC next term overruled, focusing on press/public 1A right to attend trial unless judge has particular reasons on record (ex.  when gov’t telling drug detection procedure of DEA)

Nebraska Press Association – USSC held a gag order on press only allowed under very unique circumstances; presumption of invalidity of any prior restraint

Gentile – gag orders can be placed on attorneys; they lose some 1A rights by practicing law

Television

Estes – huge and intrusive cameras used to cover trial denied D right DP right to fair trial; t
(i)  television coverage is ok as long as it is not intrusive 


(ii) print media writing can also become overly distracting

*federal courts – NO cameras


basic rule:  trial must be open to public, pursuant to 1A, unless trial judge has specific reasons for closing and articulates them;  strong presumption against closure

Change of Judge

Impartial trial also includes right to an unbiased judge

Tumey – trial before mayor who personally received fees levied by him violated DP

*inherent prejudice because of relationship to rulings and revenue; influences decisions

Texas:  JP’s salary is linked to traffic tickets!

Judge can’t be involved in the proceeding (ie a witness)

Judge statements outside of courtroom could undermine confidence in outcome (ie says he wants to preside over certain case so he can help to convict the D)

Judge’s role in previous career (ex prosecutor before a criminal judge) – ok where vote not crucial due to multi-judge panel, but if actual involvement obligation to recuse

North v. Russell – trials conducted by non-lawyer judges ok bc D have right to a trial de novo in circuit court if they wish; dissent doesn’t like that a trial before a non-lawyer judge can result in imprisonment

Chapter 19:  Joinder and Severance of Charges and Defendants

Federal:  favor joining charges and defendants

States:  favor separate trials, offenses, defendants

Some efficiency

Balancing:  would joinder be prejudicial? 

Must have sufficient evidence to convict each individual D

Joinder and Severance of Charges

Foutz – P thought more likely to convict if trials for two robberies by D were joined since one case was much stronger than the other, hoped for “spillover”

held:  prejudice to D’s and  DP violation

this is an aberration … usually low standard for courts and difficult for D’s seeking to separate charges

Most courts say if you only want to testify as to one charge, you can be fully cross-examined on all (unless held super prejudicial as held in Cross)

Joinder and Severance of Defendants

Two or more D’s charged with same offense or with offenses arising out of the same course of conduct

Problem:  
i.  “spillover” taking evidence from one D and applying to another

ii.  may consider greater evidence against one # to use as culpability for all

Schaffer – allowed to stay joined even though the conspiracy count fell; held no prejudice; court points out still need evidence for each individual transaction and defendant

Antagonistic defenses are even ok … feds really like to try D’s together!

Confessions

Bruton – a co-defendant’s confession naming other D as participant is too prejudicial, risk jury can’t separate that out (so can either redact references to other D or hold separate trials)

Gray – redacted references to others in confession were still obvious … in essence, was an admission of a confession and USSC said too prejudicial

Chapter 20:  Double Jeopardy

Introduction to Double Jeopardy

5A – prohibition against double jeopardy

Held biding on the states in Benton v. Maryland (14A).

Raising a Claim

Raise pretrial

If lose, make immediate interlocutory appeal

Attachment of Jeopardy

one proceeding does not bar a subsequent one unless jeopardy attached in the first

When attaches?  when jury sworn or if bench trial when first witness is sworn

Anything in jury selection that results in mistrial does not bar having a new trial

“Separate Sovereigns” Exception

state, feds, and Indian tribes can prosecute identical crime without violating DJ

municipal, county, cities within same state not considered separate entities

Former Acquittal

Strongest case for application of DJ prohibition

If jury acquits or judge grants motion of acquittal at trial level – that’s it, its over.

Even if judge makes tons of mistakes and D acquitted, government has no recourse.

Burks – DJ precludes second trial once reviewing court has found the evidence legally insufficient

government had full opportunity to present its case

should have had acquittal at trial level, and had jury acquitted him you surely can’t retry

therefore, finding at appellate level should have same result

after Burks, can raise issue of insufficient evidence on habeas corpus

If there is trial error (as opposed to insufficiency of evidence) and win on appeal, P gets new trial.

Trials De Novo

less serious offense tried in lower court

if acquitted, it ends

if convicted automatically entitled to appear to higher court without record below (“de novo”)

basically like non previous verdict exists, so can’t raise issue of insufficient evidence on appeal bc slate has been wiped clean

Trial based on faulty indictment – if jeopardy attached, bars retrial

Lesser included offenses

conviction for anything lesser included, anything up the chain is implied acquittal (ex. conviction of murder without malice is an implied acquittal of murder with malice)

ex. conviction of murder without malice, appeal holds trial error in jury selection and permits new trial, P can’t go for murder with malice

Sentencing

DJ not apply as a general rule

One exception:  jurisdictions like Texas with capital sentencing as a mini-trial

Collateral Estoppel

fact preclusion; barred from relitigating a particular fact

Ashe v. Swenson – D acquitted first trial re. one robbery victim; so next try D for robbery against another victim and witness testimony improves by leaps and bounds; this time found guilty

issue was question of identity

state is barred from relitigating the issue under collateral estoppel

running the gauntlet a second time is core of what DJ is about, even if victim is different

difficult when multiple issues … D has burden of establishing what was focus of case

states run risk of collateral estoppel if they separate out victims!

OOCC:  first convicted murder without malice, can’t then be convicted murder with malice

Forfeiture

seizing property of D as civil or criminal penalty

so if acquitted on criminal side can still proceed on civil side to get property

No DJ implications

Evidence -  where burden of proof higher in first case, may be admitted in second case because lower burden for government in #2 (Dowling)

Multiple Convictions

Brown v. Ohio – cities within the same state can’t convict of an offense and then a lesser included offense (ex. joyriding and theft)

 they constitute the same statutory offense under DJ

not two separate … one subsumes the other

Missouri v. Hunter – charged on both “armed criminal action” and first degree robbery (the underlying felony)

held:  D was subjected to only ONE TRIAL, so ok

C says odd conclusion to multiple convictions

***Where one trial:  Defer to intent of legislature – if then it is unclear, look to Blockberger; most legislatures do not specify legislative intent

Blockberger – precludes multiple convictions in the same trial;  armed criminal action and any underlying offense are the “same offense” under the 5A’s DJ clause; no successive prosecutions for the same criminal act or transaction under two criminal statutes whenever each statute dues not “require proof of a fact which the other does not”

No DJ problem if each crime has an element/fact that the other does not

If one is subsumed in the other, there is DJ

Ex.  prosecuted for felony murder, then can’t independently be prosecuted for the kidnapping

Ohio v. Johnson (nc):  where D pleads guilty to lesser included offenses, the greater charges have to be dropped on DJ grounds

Ursery – forfeitures do NOT constitute punishment for purposes of DJ; so you can punish a D for a criminal offense and then forfeit property in a separate civil proceeding

Rule:  civil penalty can cross the line …see if the civil sanction in application is so divorced from any remedial goal that it constitutes punishment, such as deterrent or retributive (Halper); the fine can’t be excessive …

 Grady (skipped case) (overruled by Dixon) – police gives tickets for traffic accident and prevents P later on from pursuing more serious offense; held DJ bars subsequent prosecution if, to establish an essential element of an offense charged in that prosecution, the government will prove conduct that constitutes an offense for which the D has already been prosecuted.

Dixon (not on exam) – Grady analysis invalid; Blockberger is still good law

 Interruption of Trial:  Termination Without Acquittal or Conviction

Mistrials

Mistrials do not bar another action

Sommerville – case of the lazy P; P had faulty indictment, mistrial, files a new one, D found guilty; held no DJ

mistrial must be dictated by “manifest necessity”, “ends of public justice”… then no DJ

the closer to verdict, the more manifest necessity required to mistrial; if mistrial early on (ex. right after jury selection) easy to find manifest necessity

mistrial has to be over D’s objection

if D moves for mistrial, almost never violation of DJ even if reason is something P has done

P goads D into moving for mistrial … P has to act in bad faith to be a problem (very rare)

Jury Deliberation – D’s interest in proceeding at its zenith; if jury deadlocked, judge tells to try harder; goal is to not declare mistrial;  ask D if they want mistrial so judge not have to worry about reversal

Mistrial to make an airplane home – not manifest necessity; so the D walked!  

Allen Charge – statement to jury to deliberate, but if you are the holdout consider if you’re being obstinate; “dynamite charge”; after Allen Charge, tend to end up with convictions more than acquittals

Dismissals and Similar Matters

If trial aborted because judge rules insufficient evidence, the end  … its over (no matter how wrong the judge may be).

If trial stopped because of something else, then government may appeal the decision and retry D.

Scott – defendant elected to seek termination of the trial on grounds unrelated to guilt or innocence, and government was willing to continue;  held:  no DJ

Chapter 21:  Pretrial Hearings and Related Matters 

Watkins v. Sowders – not constitutionally required to conduct a hearing whether witness identified D correctly outside the presence of the jury 

trend to move the docket by waiting until trial to deal with issue instead of hearing pretrial

but if done pretrial, D and P can possibly plea bargain; delaying to trial might lose negotiation 

14A DP not compel it to be outside of jury’s presence

Confessions

must give Miranda rights if in police custody, otherwise admissions made by D can’t be used

only on issue of guilt or innocence

confessions can still be used to impeach the D if they take the stand (Harris v. NY); jury given limiting instructions to just used for impeachment, but come on …

Chapter 22:  Adjudication of Guilt by Plea

90% of cases are disposed of by guilty plea at post-indictment stage.

Usually formal proceedings so D understands, get as much on the record as possible

Follow “script” for fundamental areas so plea can’t be attacked later

Rule 11:  formalize, on the record to avoid having to later revisit the issue

Guilty Plea Rules:

Nolo Contendre – not an admission of guilt, but will accept sentencing; if actually plead guilty, can be used later in a civil proceeding

Conditional Plea – time saver for system; negotiate a plea and reserve right to appeal on a certain issue; can do in Fed system (need consent of everyone)

Admonishing … advice to D:  absolute obligation on part of judge; has to personally address D

fed – in open court

Texas – orally or in writing

Warn D they are waiving three fundamental Constitutional rights:

5A – waiving right to trial itself

6A – waiving right to jury and cross-examination

charges and punishment

--- Texas must also warn may result in deportation or denial of naturalization (feds don’t)

Plea Bargaining

has to be voluntary

Is there understanding of plea agreement?  Feds have three categories

dismissal of charges

recommendation is not binding on the court

specific sentence is appropriate disposition of the case

If judge does not agree/accept?

Texas – get plea back (D withdraws)

Federal – D is stuck with it even if rejected by judge

d.   any change, unraveling at some point … back to square one

Factual Basis of the Plea (  inquiry into accuracy of guilty plea

Harmless Error 

since process has become complex, shy away from perfect compliance

need substantial compliance with core elements, but sloppiness around edges ok

Entry of the Plea of Guilty

Boykin v. Alabama – judges have to admonish D and get explicit knowing and voluntary waiver of three Constitutional rights:

5A – privilege against self-incrimination

6A – right to trial by jury

6A – right to confront accusers/cross-examining witness

B.  D does need to know elements of defense, but lower courts may presume attorney explained

Effect of a Guilty Plea on Later Assertion of Rights

When plead guilty, creates wall:  automatic waiver of everything before guilty plea unless preserved

Fed system possible to get conditional GP

Blackledge v. Perry – D is essentially punished by P who is angry that D appealed, so he pursues as a felony instead of a misdemeanor as before; D is scared and pleads guilty

violation of DP, fundamental fairness… “vindictiveness”

P did not have authority to pursue the felony charges

Plea Bargaining

Federal System’s sentencing guidelines – offender characteristics and severity of crime on a grid – reduces negotiations, less maneuverability by the parties

Texas – ADR brought to criminal process

Fed courts always require factual basis for plea on the record (and some states)

 “Voluntariness” of Pleas and Related Matters

Brady – plea of guilt was entered to avoid the possibility of death penalty if he appeared before a jury (thanks to federal kidnap statute); statute was later changed

 if you have competent counsel and plead guilty, you can’t later complain about change in law

this is a voluntary plea and therefore valid guilty plea

Rule 11 does not have a provision like the Texas statute that looks at competency

Enough that attorney makes a reasonable assessment; must be a serious misstatement of the law to get a guilty plea back

We look at the guilty plea objectively (actual words of D counsel)

Predictions about parole eligibility ok; misstatements of law could be ineffective assistance of counsel

Bordenkircher v. Hayes – P threatened to reindict if D did not plead guilty to original charge; convicted of the harsher, got life.

held DP was NOT violated

distinguished from Blackledge where D went to trial, found guilty, appeals, then P got indictment for felony after appeal; issue of statutory right to appeal

here just part of “give and take” of pretrial plea-bargaining process

if no plea has been entered in open court, give and take can continue to take place

mutuality of advantage, equal bargaining parties

court endorsement of non-interference during negotiation until plea entered and accepted

C says this underestimates government’s power, but still have to prove b.r.d.

Package Deal – multiple D’s P may say “either you all plead guilty or all go to trial” – most courts say ok

Trial Judge Participation – fed judges shall not participate in such discussions (Fed Rules); states vary

Frank v. Blackburn – state judge stated that would give D 20 years for a guilt plea, but instead gave him 33 year; held:  judge’s involvement not Constitutionally prohibited

Pleading Guilty Without Admitting Guilt (accompanied by claim of innocence) – hardest situation

Some attorneys will refuse to go forward

North Carolina v. Alford – to avoid death penalty, D pleas but maintains innocence despite evidence indicating guilt; judge accepted the guilty plea, held Constitutional

called an Alford Plea – express admission of guilt not required for guilty plea

judge can take position of not accepting guilty plea if D says innocent

must have factual basis for Alford Plea, even in state courts (normally not necessary in all states if just a normal guilty plea)

Texas DOES NOT accept Alford Pleas

Role of Trial Judge in Accepting or Rejecting the Plea

Ammidown – murder for hire, judge refused to accept husband’s plea; D tried and sentenced to life

 it is not for the judge to second guess the prosecutor’s decision on what to charge

executive, not judicial decision

Necessity of Respecting a Bargain Once Made

Santobello –  new P takes over case and recommends maximum sentence even though old P had promised D that there would be no sentencing recommendation

 when plea rests on promise or agreement by P, so that it is part of the inducement or consideration, D should get specific performance

notion of a contract

OOCC:  D entitled to specific performance when plead guilty had a deal that good behavior would lead to parole eligibility; new governor must comply with old’s promise

if D is scared judge going to give huge sentence, plead guilty to something that has a maximum statutory sentence

NC:  D got deal by promising to testify fully against others; others convictions were appealed and remanded and D refused to testify a second time; so state vacated the D’s plea, was retried, and sentenced to death.  Held:  D was required to testify fully under agreement

Role of the Victim – Texas Rule (g) victim participation, informing status of case

Chapter 23:  Adjudication of Guilt or Innocence by Trial

Proof Beyond a Reasonable Doubt

Winship – beyond reasonable doubt standard required in criminal trials (state or federal) for every element of the offense (part of DP clause) (even for juvenile proceedings)

Reasonable Doubt standard instills respect and confidence in criminal law

Most states don’t define b.r.d. - moral certainty not enough of a burden on P

Can’t be harmless error, but D has to object (occasionally will reverse without objection if plain error)

Shifting of Burden to the D\

Mullaney – Maine defines murder as killing of an individual; D can prove by p.o.e. that he acted in heat of passion and it gets lowered from homicide to manslaughter held invalid

malice aforethought is part of murder and must be in state definitions

since P did not have to establish intent, placed D in untenable situation

state can’t presume element of offense in statute

state has to establish every element of offense b.r.d.

no matter how a state defines murder, malice aforethought is an element of murder

insanity defense:  burden of persuasion for insanity can be placed on D (fed rule clear and convincing evidence)

OK to put burden on D for self-defense

for affirmative defenses, states typically use p.o.e.

Sentencing 

If using deadly force means higher sentence, is it element of offense or just sentencing?  Ex. federal car-jacking statute, serious bodily injury in effect element of offense, held not merely a sentencing scheme so state must establish guilt b.r.d.

Sandstrom – a presumption (such as “law presumes person intends ordinary consequences of his actions”) that reflects negatively on D needs to be made clear to jury that it does not eliminate responsibility of P to prove all elements of offense b.r.d.; i.e., a presumption does not remove an element

Jury Instruction – where D requests for judge to give accurate statement of law, he has to give it; DP violated where fails to give if requested

Right to a Trial by Jury

A. How D Looks to the Jury

very nature of courtroom setting may make D look guilty, ex. clothing, architecture

D can’t be required to wear jailhouse garb

Jury shouldn’t see D in handcuffs, chains, leg restraints, etc. (exception if danger based on specific finding)

Security in courtroom ok

Rule of Thumb:  if objected to, can’t put D in position where “branded” guilty or dangerous

 Texas loves juries … can get one on anything criminal (even a parking ticket!)

Some states require employers to pay jurors normal wages; Texas just pays a pittance

Prosecutions to Which the Right Applies

a.  Duncan v. Louisiana – federal incorporation of 6A trial by jury

look to potential (not actual) penalty to see if need a jury

6 months or less potential penalty, not entitled to jury trial as matter of federal Constitutional law

get jury trial in state court if were they to be tried in federal court would be under 6A guarantee

b.   Just look at time .. probation, fines don’t matter

c.  Corporations:  $100,000 threshold for jury trial (USSC has yet to rule)

E.  Jury Selection – Composition of the Jury

1965 Voting Right Act – change in voting laws need to be cleared if a state with bad history, basically wiping out race discrimination jury selection problem

After 1965, ok to use voting registry to select jurors; Texas added drivers licenses

6A (fully incorporated) entitles selection process to be a fair cross-section 

but … this does NOT mean your particular jury will be perfectly diverse; just a fair selection process

Standing – anyone can challenge jury selection/make EP challenge (D need not be member of cognizable group being excluded)

Most judges do voir dire

For attorneys in state court, voir dire used as method of presenting case

Peremptory Challenges 

Batson Standard:  
1)    Is there a cognizable group?

People struck who are members?

Then upon objection can ask WHY?

To challenge have to show selected out for impermissible reason

Religion not valid ground; individual beliefs ok, but not bc Methodist

Can’t strike bc black, afraid offended by racial slurs

If reason given is neutral, D doesn’t show pretext, then reason is ok

5th Cir. not sympathetic to “disgusted look” …ok as long as not linked to race

judge’s discretion lots of weight … any reason sufficient

if reasons are neutral but judge doesn’t believe, not valid

if neutral but superstitious or silly, ok

basically a credibility call for judge

standard of review:  abuse of discretion, bop on person claiming racial

prima facie case:  ask for neutral reason, show pretextual

if judge accepts neutral reason almost impossible to show pretext – how do you get into the P’s head? … if judge accepts reason, Batson has no force

charade of race-neutral reason (one case body language held to be enough reason)

only the 9th Cir. has held out, holding challengers feet to fire, finding trial judges clearly erroneous

not race neutral if reason directly related to a cognizable group

Marshall argues peremptory challenges by very nature invite discrimination

F.  The Jury Size and Agreement Required

Apodaca – court badly split …

 4 say unanimity the rule at time of ratification BOR

4 say not expressly in 6A so less than unanimous is ok

Powell says binding on federal trials but states are not bound and can use less than 12 and need not be unanimous

Feds:  12 and unanimous

States see smaller juries as cost efficient (though Texas stayed with 12)

Non-unanimous means less hung juries

Lowest minimum – 6 member jury (but then has to be unanimous)

10-2 or 11-1 is ok …below that, the USSC has not ruled

most say 8-4 is NOT ok, 9-3 is debatable

most misdemeanor cases (6 mo – 1 yr) 6 jurors in most jurisdictions

 Confrontation, Cross-Examination and Compulsory Process to Obtain Witnesses

6A  (and 14A) – right to be confronted with witnesses and compulsory process to obtain witnesses; basically gives you the right to create a defense

Confrontation

tension between providing defense and protecting victims of child abuse

Coy v. Iowa – Iowa placed screen in front of child so D would not intimidate child 

 held D has absolute right to see the witness testify

notion of eye-to-eye contact

note:  in appropriate cases can do some things to protect child witnesses

Maryland v. Craig – one-way closed circuit T.V. allowed with a court finding that the child would suffer distress

held face-to-face not an absolute right (ex. some hearsay) (though still a strong preference, must give way to considerations of public policy and  necessities of the case)

judge makes finding maybe using social worker opinion

face-to-face can be overcome by certain circumstances

court has substantial interest in protecting child abuse victims

this way D can see child testifying, but child never has to see D

dissent:  Constitution says face to face, means in presence of D

case a catalyst for states to change laws

note:  D can still call child as a witness, though … at that point child not have same protection

D definitely gets to see the witness

Hearsay Ok …

 if falls under traditional hearsay exception, or 

if there is a indicia of reliability

Preliminary Hearings

have to have counsel

issue of probable cause

D counsel may not want to point out holes in witness testimony bc it alerts the P

Danger witnesses may not be around at time of trial and P will offer as a hearsay statement

P will argue D had opportunity to fully question at preliminary hearing

A traditional hearsay exception from former proceeding where opportunity to c-x

If D does not show up or leaves in the middle …

never shows up, difficult situation (if D alerted, case law says can start but most jurisdictions decline to proceed)

leaves in middle can proceed

Presence of D in Courtroom

NO absolute right for D to be there if so disrupted should be excluded

Goal is to get D to behave (first warn, then threat contempt…)

If kicked out, allow back in if promise to be good

If D is own attorney, this is why you need stand-in counsel

Cross-Examination and Compulsory Process to Obtain Witnesses

Chambers v. Mississippi – D denied opportunity to c-x a witness;  have a right as a D to present your evidence even if contrary to evidentiary rules of your state

A states rules, even thought they are ok, cannot prevent D from presenting her case (ex. can’t disallow hypnotically-induced testimony bc court says it is garbage)

Must give D ability to c-x

Balance tends to favor allowing the c-x

Compulsory Process – ability of D to get witness to trial

Questioning victim about sexual conduct (see statutory handout)

evidence of past sexual behavior not relevant

Illegal Alien Case – P uses a few as witnesses, deports the rest; D wants to interview all of them; held:  not entitled to see all potential witnesses; they have to be material (outcome would have been different); therefore, only right to c-x the ones the government kept

Exercise at Trial of the Privilege Against Compelled Self-Incrimination

Comment Upon and Inferences From the Failure to Testify

Griffin – P can NOT make direct comment regarding D’s failure to testify; violates 5A

If two D’s and one testifies while the other does not … can’t make your client look better by directly pointing out he did testify.

If comment made, jury instructed not to consider; possibly a mistrial

P’s general comments probably not enough

Waiver

a.  Once you take the stand, you are subject to a full c-x; no 5A claim

“Shooting of Big Man”

King County, 1978

 Terrace View Hotel shocking, jury taken to scene and saw fear, danger

depo in hospital room very unusual

questionable behavior of D counsel (Public Defenders)

Chapter 24:  Effective Assistance of Counsel

6A (and 14A) right to representation by counsel – for felonies and death cases (fed and state)

require only that no indigent defendant be sentenced to term of imprisonment unless the state has offered access to appointed counsel

held fully retroactive, so lots of D’s were released

look at what punishment is sought to determine if need counsel

Constitutional requirement have to be receiving actual jail time (or don’t get appt. counsel)

If plead guilty, entitled to competent counsel (ie reasonably competent counsel)

Forfeitures – government going after attorneys to seize fees paid for them … beware!

No right to a meaningful or special relationship (ex. Ok to switch at the last minute)

PR considerations – if client takes stand and you are convinced not telling truth, you have obligation to prevent fraud upon the court; try to convince D not to; can ask to withdraw, but really no good solution 

D gets to personally decide if he wants to testify… absolute right to.

Right to Have Counsel Be “Effective”

Right to counsel is the right to the effective assistance of counsel

Cronic – have to have actual breakdown of adversarial process

point out specific errors of counsel and how affected case

if denied counsel, obviously not valid

Strickland – C says bad decision; standard for attorney so low as to be nearly meaningless (although sadly, some attys do manage to fall below it)

a.  D must affirmatively prove both:

actual conduct of attorney, specific errors 

prejudice – outcome determinative (outcome would have been different)

Need to be so severe as to undermine confidence in proceeding

If no prejudice in first place, don’t need to look at errors.

So if evidence against D is super strong, essentially don’t have claim

Very deferential to atty … look for reasons why they would have done an act

If atty falls asleep but evidence overwhelming ok … unless at crucial time

These claims are taken on habeas corpus

Court appointed attorneys vary wildly in ability

When Client is Lying and Attorney knows about it

attorney obligation to prevent fraud on court

client’s sole decision whether to testify

attorney can withdraw from case, but this just passes on the problem

Conflict of Interest:  Joint representation, 1 attorney 2 defendants

D’s may try to save money or get one better attorney

Ask for waiver on record, judge does not have to accept and can conflict the attorney out

Judge should make inquiry into conflict

grounds for overturning verdict only if adversely effects performance

D showing conflict of interest affected adequacy of representation need not show actual prejudice

3rd Party Hires Attorney – inherent danger; 3rd party may have interests and will sacrifice those of D

Additional Services State must Provide (Other than Counsel) - Experts

D counsel can make motion for assistance of expert in some cases

in death penalty case where D asserts incompetence to stand trial

maybe for insanity defense, if D attorney shows instrumental to proper preparation and proper functioning of judiciary system

Self-Representation and Waiver of Sixth Amendment Rights

Constitutional right to trial by jury, not to bench trial, so P can insist on jury

You do have an independent Constitutional right to represent yourself

USSC held that to exercise right of self-representation you have to waive the right to counsel/6A

waiver has to be knowing and voluntary

Prudent judge should appoint stand-by counsel just in case she has to take over

Stand-by can’t occasionally step in – no hybrid representation

Faretta – courts need be deferential to self-representation

judge can’t give a “test” on laws of evidence

D need not be proficient, just know basics

Appeal

there is no Constitutional right to an appeal in the first place

Where there is appeal, do have right to counsel if appeal

USSC case pending:  C says will probably hold do NOT have right to represent self (bc more complex legal issues involved)

Chapter 25:  Sentencing

Introduction

Judges have to give no reason when they sentence

Traditional rule:  as long as within min/max of law, sentence generally immune from attack on appeal

Sentencing Goals:


Deterrence (general)

Separation (specific incapacitation)

Rehabilitation

Retribution (societal)


*judge can consider all, the “kitchen sink”; ex. can send message to society via one D.

*no area so open to judge’s discretion …

Sentencing usually not implicate Double Jeopardy (except like a trial, such as Texas death penalty)

Three Constitutional Grounds for appealing from Sentence:

exceeds maximum statutory sentence

disproportionate to crime

judge gives impermissible reason

 Structuring the Sentencing System

 Problem of Discretion

Texas – lots of discretion because no guidelines and min/ax ranges very wide (ex. 2-99 years)

 unwarranted disparity, lots of idiosyncrasies in process; efforts made to help

Appellate Review of Sentencing Considerations

Grayson – D gave tough sentence because believed D’s defense was fabricated

 the judge talked, though … so run risk of appeal if reasons articulated

if quiet, immune from review

judge can use information about D’s character as long as sentence within min/max

note:  can’t be based on something unlawful, ex failure to take the stand 

Rule:  Judge can look at all factors … “Kitchen Sink” approach

vindictiveness for appealing can play no part in sentencing (like Blackledge v. Perry)

maybe ok if bad behavior between 1st and 2nd trial, if 2nd jury not know about 1st trial or sentence, or if new judge on appeal so no vindictiveness

 Controlling Discretion by Appellate Review of Sentences Imposed

 over half of jurisdictions permit appellate review of sentences within statutory limits

Solem v. Helm - 

recidivist statute, so sentenced to life for $100 bad check

Problem of Proportionality … violation of 8A.  

gravity of offense and harshness of penalty

look at other crimes in jurisdiction

look at other crimes nationwide

Look at D’s most recent conviction … don’t look at priors.

Hard to get past #1 because courts look deferentially at state penalties

Some successful 8A claims re marijuana

Effect of case:  Texas changed statute to make life imprisonment discretionary after 3rd conviction; but others like CA have stuck to 3 strikes = life

Reducing Discretion by “Determinate” Sentencing

Federal Sentencing Guidelines 

mandatory sentencing

grid looks at offender characteristics and seriousness of the crime

quite complex (details not on exam)

no parole,  no “good time” in federal system (Texas does have this)

Judge places D somewhere on grid … ex. did D use firearm?  Unusually heinous?

Discount for guilty plea, but reduction from original charge not crime plead

Less than minimum sentence only with approval of P

Texas did not adopt the sentencing guidelines

 Procedural Issues in Sentencing

A.  Development of Sentencing Information

Gardner v. Florida – judge concealed pre-sentence reports prepared by the P from D; held:        D gets access to pre-sentence reports prior to sentencing

Contents of Pre-sentence report: official, D, and P version of offense; rap sheet; possibly D’s personal information; psychiatric reports

B.    Defense Counsel’s Role

Where D pleas guilty, D counsel’s primary opportunity to serve D involves sentencing

Mempa v. Rhay – right to counsel during sentencing if indigent; critical stage

Prosecutor’s Role – subject to broad disagreement

D has right to “allocution” – D gets his say at sentencing, as does D counsel (but be careful…don’t piss judge off)

 Alternatives or Supplements to Incarceration

Probation and Parole

Probation:  person supervised by court

Parole:  decision made by parole authorities, supervision by parole officers

Procedural Due Process Analysis:

is there a protected interest? Yes, in remaining at liberty

What process is due? No automatic provision of counsel

revocation usually where commit another crime

deferred adjudication:  put on probation, if mess up face full penalty range of initial prosecution; burden only p.o.e. so easier for P to establish

Decision to Appoint Counsel – most courts say in every probation revocation situation need appointed counsel because too difficult for D to do proper balancing  

Prosecutor’s Role

more active in jurisdictions without sentencing guidelines

might prepare memo with wishes

victim’s statutes:  say what victim wants

Decision by Judge as to which type of Sentence to Give – jail, probation, or fine

need not consider one over the other

can give one, or all

probation 

 if must pay fine as part of probation and you are indigent (through no fault of your own), fundamental fairness requires an alternative to incarceration

judge can have conditions be whatever … fine, rehab, etc.; but can go too far, ex. Can’t impose a religious requirement

fines – some fines only punishable this way; if can’t pay again look at individual circumstance and try to find alternative means

*note:  no automatic right to counsel for fines

Enhanced Punishment under Recidivist Law

Almendarez-Torres – under the Immigration Statutes, not-so-serious crimes may be classified as very serious ones (ex. DWI in Texas as an aggravated felony for aliens)

goal of immigration scheme is to deter

C refers to Mullaney murder statute … can’t assume malice aforethought, needs to be element proven b.r.d.; here, is Congress getting away with taking element of offense and moving it to sentencing?

Held:  it is a sentencing provision, so ok

Involuntary Commitment of Sexual Predators instead of Incarceration

Hendricks – Sexually Violent Predator Act – civil commitment proceeding, if establish mental abnormality and dangerousness, he could have essentially been sent away for life (since no cure for being a pedophile)

really pushes envelope

held ok:  no DP violation, no DJ violation

Cross-sovereigns:  matter of state law whether state can run concurrent with federal sentence; if a state sentences a D, fed judges canNOT run federal sentence concurrent to state

KEY FOR SENTENCING:

What did legislature provide for?

As long as follow provisions as to min/max, etc., judge essentially immune from review and can consider just about anything (that is Constitutionally permissible.. ex. Prior arrest, nature of offense, character, etc.).

If judge talks, runs risk.

Only Constitutional requirement is cruel and unusual punishment and proportionality requirement (which is rarely not met).

Chapter 26:  Appeal and Collateral Attack

General Rule:  after sentencing, limited period to appeal (time varies by jurisdiction)

NO Constitutional right to appeal (except in death cases)

However, every jurisdiction still provides for it

Does government have to help you on appeal?

fees (ex. record from court reporter) - if a state has appeal, have to waive fees for indigent D’s

counsel – if state has appeal, have to provide indigent D’s with counsel (also in fed system)

No right to counsel if discretionary appeal, only if appeal as of RIGHT (Ross v. Moffitt)

NO right to self-representation on appeal

“Anders Brief” – where appointed attorney thinks that trial was ok and there are no grounds to appeal; states that appeal is frivolous and gives reasons;  actually easier to just file brief with any conceivable grounds so as not to expose self to liability if you are wrong

Retroactivity Rule for USSC (not for state systems):

was the case in the pipeline when USSC announced its new decision?

did you raise the issue in lower court?

if case was in line of direct appeal and raised in lower court, you get benefit of the new decision – fully retroactive

pipeline = anywhere in process after convicted, sentenced, filed appeal, etc.)

Error

 general rule, on appeal it is job of appellant (D) to establish error

if a not Constitutional error, D must establish it is HARMFUL (p.o.e.)

if Constitutional error, government has to establish it is HARMLESS (b.r.d.)

note:  denial of right to counsel always harmful

Remedy for Appeal – usually new trial

a. exceptions:  DJ (no new trial); speedy trial (dismissed with prejudice)

Habeas Corpus

It is possible (but very rare) that USSC will grant cert after highest state court

HC is hardly every a winner … focus in USSC to restrict

State inmate situations have to establish:

federal issue, usually a Constitutional one

in custody (not necessarily jail, but under some form of restraint .. parole, probation, jail (not fine)

exhaustion of state remedies (you’ve gone all the way up the ladder)

ex.  Batson Claim:  properly raised at trial but lost and convicted; appeal as of right to intermediate appellate court where you lose; now only discretionary review; have to go up all way to highest court (ok if cert. denied … that still counts).

NOW….you can go to U.S. District Court.

“abuse of the writ” – federal court can throw you out for not presenting all issues at once regarding a conviction; best to exhaust ALL of your claims before going to fed court

HC harmless error standard is “whether substantial and injurious effect of influence in determining jury’s verdict” (D has to show error was harmful)

Problems with HC:

Can’t win unless state court decision was contrary to federal law determined by USSC3

so if issue hasn’t been determined in favor of D by USSC, you still lose

“unreasonable application of clearly established federal law” … no reasonable judge would take that position

Teague Rule:  cant’ get relief on NEW habeas issues that haven’t been resolved by USSC; so even if contrary to a circuit holding but new to USSC … too bad!

So if its new, the USSC won’t address on habeas

Exceptions:  1) brand new structural defect, 2) notions of fundamental fairness

maybe someday they’ll address on a case in direct appeal

Wainwright v. Sykes – procedural rules before you can get to merits … D didn’t object to evidence at time of offering under Florida’s contemporaneous objection rules

should federal courts have gotten to merits of the case?

NO – feds give respect to state court’s rule

Only exception is if D can establish 1) cause (almost impossible to ever have) 2) prejudice (effect on case)

If a state didn’t apply its own rule, the fed court need not respect it and can get to merits of case (but that’s the only time)

NO 4A (search and seizure) HC claims – deterrent function no longer exists because it is stale; only chance from state is to reach USSC by direct appeal

Innocence

clemency traditionally (governor or president)

truly persuasive evidence of innocence after trial renders execution unconstitutional

J.   HC Relief

appeal – relief a new trial

HC – also new trial, but framed differently; Federal D.Ct. can’t demand state give new trial, but can say unless new trial will issue release from custody

if DJ case, then remedy is release

Successive Petitions… aka “abuse of writ” – USSC fed cts. need not entertain (but discretionary … they may if they chose); codified as well; although if right recently developed, it applies retroactively 

Gatekeeper part of statute:  if lose in US Dist.Ct., now need “Certificate of Appealability” before get to Ct. of Appeals

Reality … substantive merits of most HC petitions never reached bc of all of the procedural junk

Ineffective assistance of counsel one of rare claims can usually raise HC without having objected contemporaneously

Random:  bail and DJ only opportunity for D interlocutory appeal

THE END.

