Criminal Procedure
I.
Constitutional Context for Criminal Procedure

(  Due Process

A. How much the Bill of Rights applies to the states

B. Examples

1. Jury Trials

2. Bodily Extraction – state goes into your body and takes something out
C. Bodily Extraction Problem

Rights affected:  rasi 5th, search & seizure, due pro 14th, right to privacy, right to bodily integrity
1. Forced Stomach Pumping – Rochin v. California, 1952

Are there limits to this kind of police activity & is there a remedy (suppress evidence).  Can’t have 4th amend violation because it has not been incorporated yet, not until 1960’s Mapp v. Ohio
· The police may not use forcible tactics to extract evidence by pumping the stomach of a suspect.
· Evidence may not shock the conscience.  Due process means that convictions cannot be brought about by methods that offend a sense of justice

· Coerced confessions cannot be used as evidence, such coercion offends notions of fair play and decency

· Irvine v. California limited Rochin to situations involving coercion, violence, or brutality to the person 


2.  Blood Samples – Breithaupt v. Abram, 1957



police ordered blood sample from an unconscious person.  The majority deemed this 




a slight intrusion outweighed by the interest’s unscientific determination of 




intoxication could not distinguish the case from Rochin.  A 4th A argument was 




attempted but failed on the BALANCE that it was in the interest of society v. the 




slight intrusion that was routine.

· Schmerber case

Cop wanted to take his blood; he said no, cop did it anyway.  No 4th A violation.  Court rejects Rochin and says only from being compelled to testify against yourself and taking blood was reasonable to test for drugs

· SAMPLE QUESTION p. 4 of notes

II.
Right to Counsel

   
Criminal Prosecutions – Betts v. Brady, 1942



D. tried for robbery in a state court, was unable to pay for counsel and requested that 


one be appointed.  State refused.  D waived a jury trial, pleaded not guilty, conducted his 



own defense, and was convicted.  He then brought habeas corpus proceeding in fed’l 



court.  The court does not have to provide appointed counsel in all cases.  The 6th A 



prevents courts from depriving an accused of his life or liberty unless he has 



counsel or waives the assistance of counsel.  Most states do not consider this a 



fund’l right (through 14th A).  

· In certain cases, like a capital case, where the accused cannot obtain counsel and is unable to defend himself, due pro may require appointment of counsel, even in state courts.  ( case-by-case basis
A. Counsel is guaranteed when
1.  Expansion of Special Circumstances Approach to all felony cases – Gideon v. Wainwright, 1963
D. committed a felony in Florida.  D was indigent and his request to counsel was denied.  D defended himself and declined to testify.  He was convicted and sentenced to 5 years.  Supreme court granted cert.
· when an indigent defendant is prosecuted for a non-capital felony, the 


constitution REQUIRES counsel be supplied

· court is ready to incorporate 6th A right to the states.  Court deals with two 

different opinions that conflict (Betts and Powell = inconsistent precedent)
· if a provision of rights is fund’l right to fair trial, then it should be applied to 


the states.  22 states agree that right to counsel is fund’l(  we therefore have 


a fund’l right to counsel at trial
B. The right to counsel begins when

1. Right to Counsel Whenever Imprisonment is Imposed – Argersinger v. Hamlin, 1972

An indigent petitioner was tried for an offense punishable by imprisonment of six months, fine of $1k, or both.  He rec’d a 90 day sentence.  The Florida courts did not provide counsel except for “non-petty offenses punishable by more than 6 mos.

· Due pro requires counsel to be provided to indigents in all criminal cases where imprisonment is possible on conviction
· The right to trial by jury may be limited to serious criminal cases, but the right to counsel may not be denied even in petty offense prosecution.  Possibility even for a brief time require assistance to counsel
C. The right to counsel includes



1.    Limit on Right to Counsel – Scott v. Illinois, 1979




Court held that an indigent d. was not entitled to appointed counsel, even when he 




could have been sentenced to one year in jail, because he was actually fined $50.  




Actual imprisonment, not fines or the mere threat of imprisonment, is the line that 




defines the constitutional right to appointment of counsel.  If an indigent is not 




provided with counsel, any conviction that results from a proceeding may not be 



used at a later time to increase the indigent’s imprisonment upon a subsequent 



conviction under recidivist statute
· You get the l when formal adversarial proceedings begin


2.  Detention Alone Not a Prosecution - U.S. v. Gouveia, 1984



court held that administrative detention alone does not constitution of initiation of 




adversary proceedings.  D. an inmate was held in ad. Detention for several months 




after prison officials determined that he had participated in the murders of other 




inmates.  He did not rec’v any appointed counsel.  The right to counsel has been 




extended to critical pretrial proceedings that might settle the accused’s fate, but 




does not go so far as to provide a pre-indictment private investigator

· Consistent with Gideon  - when right to counsel begins
· Purpose of 6th A is to preserve right to trial

· Sometimes at pretrial if the facts so require


3.  Origin of Equality Principle – Griffin v. Illinois, 1956




(wealthy people can afford to hire a l, while poor people cannot put on a defense) D 



was convicted of armed robbery State law provided that no appeal was possible 



without a transcript of the trial.  No free transcripts were given except in capital 



cases.  D. were indigent: the trial refused to provide the transcript without charge.  



The state court’s denial of needed appellate transcripts to an indigent d. is a violation 



of due pro and equal protection.  There can be no equal justice where the kind of 




trial a person gets depends on the amount of $$ he has.  Due pro and equal pro 




require all indigent d. be furnished a transcript.  Right to counsel is interwoven 




with right to fair trial



4.  Right to Counsel on Appeal – Douglas v. California, 1963



D. sought appointed counsel to represent him on appeal.  The appellate court 




reviewed it and determined appointed counsel would not assist D. Court denied D. 




request for appellate counsel.  USSC granted cert.  A state must provide counsel 




for indigent D’s to pursue an initial appeal.  Denial of counsel in this sitch is the 




same kind of invidious discrimination against indigents as was involved in Griffin.  

· First appeal you are entitled to a transcript and attorney

· May have an equal protection (standard) argument – d. would be deprived of a chance to a fair appeal
· Limitation on the Right to Counsel on Appeal – Ross V. Moffitt, 1974
North Carolina provided appointed counsel only for an initial appeal to the state court of appeals.  Moffitt, who had been convicted in two separate trials, sought appointment of counsel for discretionary review in both the state supreme courts denied Moffitt’s request, but the federal court of appeals, acting on Moffitt’s fed’l habeas corpus petition, held that under Douglas, counsel should have been appointed.  The USSC granted cert.  An indigent D is not entitled to appointed counsel to assist with discretionary appellate review
· standard: indigent d. is somewhat handicapped when compared to a wealthy D. but it is a question of degrees.  Griffin and Douglas would both say any handicap, but not Ross – degrees
D. The right to counsel ends

III.
Remedies for the Constitutional Violation

A. Exclusionary Rule

Remedy for illegally obtained evidence (violation of 4th, 5th, and 6th A ( can all be excluded at trial.  The rule requires suppression of illegally obtained evidence.  (advantages and disadvantages Jan 28th) (not a constitutional right, it is derived from case law, a judicially created remedy
1.  Preliminary Questions:

· Might the exclusionary rule apply??

· Who gathered evidence??

· Whose rights were violated??

· Why is this search invalid??

· How does the gov’t want to use the evidence??  (i.e.:  ex rule does not apply for grand jury, can’t raise ex issue on habeas)



2.  Limits on Exclusionary Rule

· Must be a state action
· Must be violating d’s rights

· Evidence excluded:  any evidence derived from illegally gathered evidence (fruit of poisonous tree) not only the evidence illegally derived but anything else derived down the line

· Must be a crim trial



3.  Alternatives to Exclusionary Rule



standard not rule, Balance reliability against violation, Sue, Admin remedy, Tell 




jury, Shaming


B.  Exclusionary Rule Applied to States



1.  Early Case – Wolf v. Colorado, 1949




Police seized Dr’s records without a search warrant, no physical violence was used.  




The 14th A’s incorporation of the 4th A does not include the fed’l exclusionary 




rule.  Even though the 4th A applies to the states, it does not follow the fed’l 




remedy.  Therefore the illegally obtained evidence may be admitted.  Right is 




secure, but no remedy is available 


2.  Wolf Over-ruled – Mapp v. Ohio, 1961




The 4th A  (as incorporated by the 14th A) requires state courts to exclude 




evidence obtained by unlawful searches and seizures.  
· 4th A – right of people to be secure in their persons, houses, papers, and effects against unreasonable searches and seizures, shall not be violated and no warrants shall issue, but upon probable cause…
· No exclusionary rule at this time, Wolf only applied 4th A.  Mapp incorporates the REMEDY – exclusionary rule ( evidence seized in unlawful manner will be excluded from trial (gov’t cannot use it in defense)
· The exclusionary rule was incorporated to deter police because it forces them to think down the line and do the right thing

· EXCEPTION – no exclusionary rule if the cop acted objectively and in good faith



3.  Good Faith Exception to Exclusionary Rule – U.S. v. Leon, 1984




a facially valid search warrant lead to large amount of drugs.  It went to court on the 




grounds that the warrant was not issued upon probable cause.  Holding:  the 4th A 




should be modified not to bar the use of evidence obtained by officers acting in 




reasonable reliance on a search warrant issued by a neutral magistrate but 



ultimately found to be unsupported by probable cause.  

· Suppression is only appropriate if the officers were dishonest or reckless when preparing an affidavit OR
· Cop executing warrant could not have an objectively reasonable belief

· Particularity Requirement:  must say exactly what you are looking for or it may be subjected to exclusionary rule



Reasonable Belief – Mass. V. Shepard, 1984




Detective is working on a homicide case on a Sunday,  He thinks he found the guy 




and goes to the magistrate to get a warrant.  The affidavit was ok, but the only from 




the magistrate has was one for drugs, so the magistrate makes some adjustments but 




still forgot to change some stuff.  So, the cop is only supposed to find drugs.  




Detective finds the rope from the murder.  The officer relied on the magistrate to 




change the form.  Falls in the objectively reasonable reliance exceptions – No 




exclusion cuz no deterrence for sloppy magistrate
· Illinois v. Krull, 1987 – statute in Ill. That allowed search of chop shop’s records without warrant, some evidence of illegality was found.  ( evidence properly came in – no exclusionary rule.  The statute was found unconstitutional after this case

· Collandra, 1974 – where is gov’t seeking to use evidence?  Gov’t wants to use evidence in grand jury ( no exclusionary rule

· People v. Scott – Who is doing search - if parole officer is doing search to see if parolee violated parole ( no exclusionary rule


Fed ex employees – no reason to deer fed ex employer – no exclusion –we 


only want to deter cops





Arizona v. Evans, 1995 – ran Evan’s license and found out he had a warrant 





(later it was found that the warrant was quashed) he had weed in the car – 





evidence WAS NOT suppressed cuz rule was not designed to deter sloppy 





court work

C.  Exclusionary Rule Problem



Feb 5th Note 7 p. 143 problem

Applicability to Exclusionary Rule in proceedings

IV.
Remedy & the Constitutional Context in a Particular Case:  Line Ups & Show Ups

Warrants – a court order authorizing police to do something

Requirements:  1.  probable cause and 2.  specificity as to location and items to be searched 


for
A. Line Ups / Show Ups

1.  Later Courtroom Identification Must Have Independent Source – U.S. v. Wade, 


1967


D and accomplice were indicted for bank robbery, counsel was appointed.  Then 


without notification or presence of counsel, the police held a line up with D and 


several others.  D was identified in line up, at trial witness was again identified D.  


Holding – a post indictment lineup requires the presence of counsel.  
· Is there a 5th A violation “put the $$ in the bag” ( ct says no cuz it is not verbal testimony

· Is there a 6th A violation ( possibly cuz his atty was not there – cuz the cross examination may be impeded (right to fair trial) if no l for line  up will have unconstitutional effect on his trial

· Ct talks about dangers to D:  d. cannot hear at lineup, d. cannot reenact lineup, ineffective c-e at trial, or process riddled with innumerable dangers

· A courtroom id is not admissible unless the state shows that it is the product of an independent source other than the pretrial lineup why ( in court id’s are highly suggestive 

· Due Pro clause protects against unfair and unduly suggestive identification procedures



2.  Totality of the Circumstances Test –Stovall v. Denno, 1967





Police brought Stovall to the hospital for a show up and the victim identified him and 





then made an identification at court.  It must be determined under a totality of the 





circumstances whether an out-of-court identification of Stovall was 




unnecessarily suggestive.  In this case the circumstances were that no one knew 




how ling the victim would live


3.  Show Ups – Kirby v. Illinois, 1972





d. committed a robbery and was found with the victim’s identification.  The two 




were arrested for a different crime  when they were connected with the robbery.  The 





victim was sent for and identified the suspects.  D was not advised of his right to 





counsel.  He was convicted where he was again identified.  A defendant does not 





have a right to counsel at a pretrial lineup before being charges with  a criminal 





offense.  The Wade per se exclusionary rule does not apply to identification 





testimony based upon a police station show up that takes place before the d has been 





indicted or otherwise formally charged with any offenses.  NOTE:  there are virtually 





no post indictment lineups in the real world
· 6th A does not apply because formal adversarial proceedings have not yet begum.  

· Kirby is consistent with Wade cuz no formal … but the dissent doesn’t think it should matter when or if the proceedings began

· Motion to suppress problem – p. 15 **



4.  No Per Se Rule – Manson v. Braithwaite, 1977





An undercover police officer made a photo id if a suspect two days after the officer 





encountered the suspect.  The photo was obtained pursuant to the officer’s general 





description.  The lower court found this to be too suggestive and granted d’s petition 





for habeas corpus.  Court did not allow a per se rule to be adopted to exclude 





evidence obtained from improperly suggestive photographic identification even 





though such evidence might otherwise be considered reliable.  
· 2nd circuit doesn’t care if it was reliable, it was unnecessarily suggestive (Stovall case – necessity was there a chance she would die??) USSC takes this case because the circuits were split
· Standard – Totality of the Circumstances – even if unnecessarily suggestive the totality of the circumstances are indicita of reliability

· Show up may be excluded under irreparable misidentification.  Reliability is the linchpin, factors go to reliability (  balance the suggestiveness against sufficient aspects of reliability (no legal subst’l likelihood of irreparable MIS-identification

5. 5th A Privilege Against Self Incrimination – shall not be compelled to be a witness against himself; protect you against torture, coercion, protecting people from doing things to themselves

6. Threshold confessions:  Mcnabb – Mallory Rule excludes from fed’l trials confessions obtained during a period of “unnecessary delay” in taking a suspect before a magistrate for arraignment .  However, such confessions when FOLLOWED by an unlawful delay, are not rendered inadmissible cuz they are not the product of delay (i.e. must be brought before a commitment officer without delay, confession without that are excluded)If they were state cases them must be 14th A violation to have it excluded.  
B. Miranda:  
Right to counsel (confessions – Miranda) v. right to counsel (previous stuff)
^





^

right to any counsel


right to appointed counsel

not just appointed, but retained

1.  Pre Miranda:  All 3 had retained counsel:  right to counsel and voluntary 


confessions


a.  Crooker v. California, 1958 – spent a year in law school and knows if 


right to remain silent, but then says he wants his lawyer.  They won’t let 


him, he confesses then argues due pro, ct rejected it cuz it would bar fair 


and unfair questioning by giving them a l. first.  Held:  a d’s confession 


was voluntary, even though the d. had been held for 3 days, had been 


questioned a total of three hours, and had been denied permission to 


speak to his counsel.  The fact that he had been a law student and 


knew of his right to remain silent indicated hi confession was 


voluntary


b.  Cecenia v. LeGay, 1958 – wants his l, his l banging down the door to 



speak to client cops would not let him in, same rational as Crooker – 



don’t want to bar fair or unfair questioning by police


c.  Spanno v. New York, 1959 – d was also denied to speak to his atty and the 


confession was induced by trickery,  d had been questioned only after an 


indictment had been returned against him.  Held:  court held confession 


invalid cuz of trickery, but ignored the question of when the right to 


counsel attached.  Rule – once a suspect is formally charges by 

indictment his constitutional right to counsel has begun



d.  Prelude to Escobedo – Massiah v. United States, 1964


d thought he was talking to a friend – how could he reasonably be 


expected to keep his guard up contradicts Miranda cuz it is difficult to 


keep guard up in police station.  Once a d. has been indicted, the police 


may not extract incriminating statements without the presence of 


counsel.  The right to counsel arises at the time of indictment and 


continues thereafter.  The statements may not be used against d.  Spano 


covers investigation outside the police station.  Because it was in secret 


done by police, how could Massiah be expected to keep his guard up.  


Once proceedings begin – 6th A right to counsel kicks in and the 


CANNOT DELIBERATELY ILICIT STATEMENTS FROM HIM
· How does this affect voluntariness ( voluntary statement cannot be elicited by police it would be coercion under Massiah


e.  The Escobedo Approach – Escobedo v. Illinois, 1964



sister-in-law murdered E. was questioned, but then released.  DiGerlando 



said E did it, they get him and DiGerlando in a room and they argue – you 



did it – therefore he knew that E was there.  D has a right to counsel 



when he is being held for the purpose of eliciting a confession.  The 



accused has been denied the right to counsel when the inquiry has 



ceased to be generally investigatory, but instead: 1)  inquiry focused 


on a specific aspect  2) suspect has been taken into custody and 


interrogated  3) suspected has requested and been denied opportunity 


to consult with l  4) police have not informed him of his absolute right 


to remain silent

· USSC decides to deal with 6th A for confessions – this doesn’t last long (E had not been indicted) 6th A can be used before indictment cuz the questioning went beyond a general inquiry (would be close to equivalent of indictment) cuz he was the only suspect focus of indictment 

· D constitutional 6th A right to counsel had been violated.  The court noted that once an investigation turns from gen’l fact finding to a particular suspect and that suspect request counsel and is denied and has not been read his rights( the confession is then inadmissible.  This case created pre-indictment right to counsel under the 6th A
2.   Decision – Miranda v. Arizona, 1966

D was arrested, taken to police station, and questioned without being advised of 


any right to remain silent or to have an attorney.  When a d is taken into 


custody, it is required that his legal right to remain silent and his right to 


have an atty present be explained to him

i.
right to remain silent


ii.
anything they say can and will be used against


iii.
right to presence of an atty


iv.
cannot afford atty one will be provided

(  statements which are a product of interrogation may only be used by 


gov’t if he was warned about his privilege against self incrimination

3.   Miranda Rule: (must have these three for Miranda to kick in)
a. Interrogation – questioning initiated by law enforcement applies only to interrogation initiated by police; questioning or its functional equivalent
b. Statements - stmt is an admission and 

c. custody – arrested and deprived of your freedom - physically taken somewhere
|__________|________|_____________|_____|___|____________|

public       traffic        probat.                 friend’s     | home               arrest

place        stop                                      home        |             

no custody                                                           |     custody

***see focus of investigation test page 516***
(  Miranda Rule – statements that result from custodial interrogation can 



only be used by gov’t if suspect is provided with procedural safeguards



-  statements – both exculpatory and inculpatory



(  Common questions:





a.  
Does everyone have a right to be warned (even a judge or l) YES – 






must always be warned of your rights 




b.
Silence (post warning) cannot be used as evidence because it would 






take away any benefit the rule has to offer





c.
Rights must be given clearly and unequivocal





d.
do you have to invoke the right to counsel right off the bat, no but 






when you ask for a l the questioning must stop





e.  
Rights must be given at the outset of interrogation (they are 






prophylactic – preventative)





f.
silence is NEVER presumed to be a waiver





g.  
|__|______________|________________________|






     voluntary stmt    factual questioning
          questioning





h.  
constitution requires procedural safeguards:  does not require the 






precise words if there is another ALTERNATIVE acceptable 





procedural safeguard, then that is ok




i.
never forget DUE PRO ARGUMENT




j.
Absence Miranda Warnings:  presumption if no warning if stmt made 






are in violation of custodial interrogation (coerced) Presumption 






changes if warning are given and there is a valid waiver occurred – 






presumption is that stmt was not coerced.  






k.
Orosco, 1969 – interrogated in home by 4 officers (coercive police 






dominated atmosphere – that a reas’ble person would believe you 






were in custody





l.
Beckwith v. U.S. – no custody cuz a reasonable person felt that they 






could leave Test of Determined Custody – Reasonableness 





Standard would a reasonable person feel like they could leave



4.  4 Questions of Miranda



1.  What must a suspect be told??  You rights that they (suspect) has; Test for 




what suspect must be told – Duckworth the warnings must reasonably 




convey to the suspect all the rights required by Miranda

2. When must the suspect be told??  When in custody (if  not in custody do 


not have to be read rights) you know it is custody if you’ve been arrested or 


deprived of freedom in a significant way.  custody – arrested and deprived of 


your freedom.  


3.
What should a suspect be told if they start to speak??  Nothing, you don’t 



have to tell suspect of full consequences.



4.  What happens if police don’t do what they should do?? Remedies 
C. Applying and Explaining Miranda

1.  Intelligent Waiver

standard for waiver:  must knowingly and intelligently waive rights

TEST:


i.  intelligent AND


ii. knowing



2.  Required Warnings and no more:  right to remain silent, right to an atty, and if 


can’t afford one will be provided

3.  What is custody and custodial interrogation


Arizona v. Mauro, 1987 – both suspects of a murder investigation of their son.  Is 



it custodial interrogation for police to allow a husband and wife to speak to each 



other in presence of cop with tape recorder on.  It is NOT interrogation:  not the 



police, casual conversation, may have been likely to happen, but not enough to 



meet the Innis test (  police must know that it is reasonable…, not enough that 



they think something helpful might happen, it was the wife’s request


4.  What is interrogation – time alone with a suspect, police - questioning initiated 


by law enforcement (stmt is an admission) applies only to interrogation initiated 


by police
· Who is doing the questioning??  When a probation officer is doing the questioning at a mandatory meeting – not custody cuz probationers come voluntarily, they are familiar with surroundings, know they can leave
· What about a person on parole (questioned in a police station)??  It is not custody cuz you are on parole it has no effect on your status.  If voluntary then not in custody.  

· Where??  DWI stopped on the side of the road (on the street not in custody, once in the police car in custody) stop on the road no custody cuz it reduces coercion it is a public place atmosphere is not police dominated, there are witnesses and you can leave

· Determining What Constitutes Interrogation – Rhode Island v. Innis, 1980

…Danger of a child finding the shotgun…  A conversation between police officers in the presence of a suspect who requested a l does not constitute interrogation whenever the suspect makes admissions in response to the conversation.  Is this interrogation or its functional equivalent TEST(  any words or actions on part of police that police should know that is likely to illicit a criminal stmt from the suspect.  This was not its functional equivalent cuz officers did not reasonably know what they said would illicit a crim stmt (they didn’t know he was susceptible to little handicapped girls)  DISSENT says this is ludicrous  an alternative remedy would be to exclude the gun from evidence
(  hypo – you are  more likely to be under interrogation if the police 


know something about you i.e. if you are wearing religious 


clothes and they start talking about Christ – more likely to be 


under interrogation cuz the cops know it is reasonable likely to 


illicit a crim stmt

( 
Confession analysis – 3 dif analysis-


1. 
 PASI – standard – Miranda=custody, interrogation, and 



remedy


2.
6th A Rule – Massiah & Escobedo


3.
Due Pro – how bad does it violate D and how reliable , fact 



specific, fund’l fairness, reliability of evidence, were the facts 



so egregious it violated the d rights of fund’l fairness


5.  Jailhouse informants as interrogation

Illinois v. Perkins, 1990 – cell mate (undercover officer) asks if you’ve killed 


anyone ANALYSIS:  Is he in custody - yes, Is there interrogation – no, cuz it 


was not a police dominated environment (ct takes it from suspects perspective) 


suspect thinks he is talking to another cellmate  What about the trickery??  It 


doesn’t change the bottom line of Miranda, but might have a due pro claim
6.  Booking questions are NEVER interrogation(formal arrest questions are not 


designed to illicit a crim stmt
· Penn. V. Muniz, 1990 – Drunk driving, asked booking questions, videotaped him, he slurred his words not a violation of Miranda, do not need to be excluded


7.  Public Safety EXCEPTION to Miranda – TEST – whether a reasonable officer 


believes there is a safety risk.  Balance the need for safety (guy with the gun in 

the grocery store) outweighs the need for the rule protecting a person’s 5th A 

right against self incrimination.  Immediate necessity to find the gun (New York 

v. Quarels, 1984)

8.  Waiver of Miranda rights and the technological fix


silence is NEVER considered a waiver (need to convey knowingly and 


intelligently waived, that they understood) and there is a presumption that 


suspect did not waive his rights 

· burden is on suspect to show he understood

· Implied Waiver - North Carolina v. Butler, D said he understood rights but wouldn’t sign anything.  USSC said that this was an implied waiver, which was acceptable 

9. Waiver of Miranda rights and later interrogation

· Multiple Interrogations – Michigan v. Mosely, 1975 – questioned about one case (given rights and invokes them), then cops came back two hours later and asked questions about another case, murder,  murder confession comes in. Once a d exercises his right to terminate an interrogation, he may later be interrogated on another subject as long as a reasonable amount of time has passed and new warnings are given.  TEST:  Was the suspects rights scrupulously honored ( yes, Did a considerable amount of time pass before the second interrogation ( 2nd stmt allowed cuz two hours is a significant amount of time and was he given new warnings ( he was given new warnings 
10. Voluntariness – it is a case specific standard, confessions are rarely spontaneous – therefore voluntariness is hard to apply.  Confessions occur after questioning 0 so the voluntariness standard was abolished i.e. confession based on whipping is not voluntary.
· Oregon v. Haas – court held that d’s stmt taken in violation of Miranda that was nonetheless voluntary could be used at trial for impeachment purposes

· If you voluntary go to police station, no custody and no coercion

D.  Invocation of Rights

1.  Whose “invocation” matters?

· Importance Which Party Initiates Interrogation – Edwards v. Arizona, 1981 – D wanted an atty before making a deal, the next day detectives approached him and he confessed and signed an agreement.  Once a d invokes his right to have a l, he may not subsequently waive his Miranda rights when the police initiate an interrogation before providing a l. ( not subject to interrogation UNLESS he initiates conversation with police.  Can’t even question about other crimes, must first get an atty.

-- differs from Mosley cuz more likely that a confession will come


2.  Invocations:  counsel versus silence

· How do you know the right to counsel has been invoked – U.S. v. Davis, must be a clear and unequivocal so that a reasonable police officer would understand suspect is invoking his right to counsel.  “I think I should talk to a L” is not enough to invoke right.

· Presumption Against Waiver of Rights – Minnick v. Mississippi, 1990 – Minnick escaped from jail in Miss, advised of rights, refused to sign waiver, but agreed to answer questions.  Edward’s protection does not cease once the suspect had consulted with an atty.  it is not enough to talk to your l a few times to allow the stmt in
· How does the right work if you are a juvenile who asks for their probation officer??  Not equivalent of asking for L, no invocation of Miranda.  The statements would still be allowed

· What constitutes “initiating” further communication – Oregon v. Bradshaw, 1983 – DUI Bradshaw agreed to talk about the crash but when cops suggested that he was behind the wheel d. expressed desire to speak with l.  Officer’s stopped interrogation.  What happens if D initiates further conversation.  D took a lie detector test, failed it, confessed.  USSC – when Bradshaw asks what is going to happen to me it indicates a willing and desire for discussion about investigation (  no violation of Edward’s Rule.  After Quarels, not only evidence, but confession is allowed too

· Everything is excluded if obtained in violation of Due Pro.  

E.   Due Process “voluntariness” test revisited

1.  Developments in the Voluntariness Test - Miller v. Fenton, 1986




Deception – Miranda prohibits the use of deception and trickery to obtain a waiver of 




Miranda rights but it does not necessarily preclude tactics to obtain a confession once 




the suspect waives his rights.  Balancing Test to Define the Limits of Permissible 




Interrogation – The factors are the extent of police pressure and the suspect’s power 




of resistance.  In this case the cops acted all sympathetic, the court allowed the false 




sympathy and understanding as well as the falsehoods to obtain a confession after the 




suspect waived his rights.  The court also allowed his lies that the victim was still 




alive.  Was there a violation of Due Pro??  No, it was 
· Analysis:  Balancing test  (   Due Pro Violation (look at what the police did)  (  What police did (  who is our suspect (he’s an adult who has been arrested before)  (  

· Balancing test: 

What police officer did




Who is suspect

-look at totality of circumstances


-voluntary







-free choice



2.  State v. Longward (  confession doesn’t come in cuz there is a line between the 




lying and false documentation, fake evidence that made the suspect confess



3.  Effect of Mental Impairment – Colorado v. Connley, 1986




flew out to Colorado to report that he murdered someone.  




Analysis:  Is confession voluntary, what did police do




Two Prong test not necessary, statement allowed



4.  Use of Passive Informant – Kuhlman v. Wilson, 1986




D and two others shot a garage employee during the course of a robbery.  A few 



days later D. came forward as a witness and denied involvement.  He was put into a 




cell with a police informant.  D told the informant that he was involved, D was 




convicted of murder.  Police may use a passive secret informant to record a 




suspect’s admission in jail 
· Analysis:  did judicial proceedings begin and what was said (what the informant said) and that determines whether there was deliberate elicitation
E.   Massiah Revisited; Does Massiah or Miranda control?

1.  Waiver After Requesting Counsel – Brewer v. Williams, 1977


D. suspected of murdering a young girl and he contacted an attorney when the arrest 


warrant was issued His attorney made an arrangement that he would drive back to the 


police station and turn himself in.  The police were not supposed to talk to him.  


During the trip one of the officers induced him into talking.  Christian Burial speech.  


The right to counsel may not be waived after affirmative assertions of the desire 


to have the assistance of counsel by the D. on the basis the D understood his 


right to counsel.  Test (  deliberate elicitation, the intent is to get the suspect to 


speak, the intent of the speech is to get him to speak, therefore it is equivalent to 


interrogation.  Difference between this standard and Innis is the scope.  

· Waiver during your rights is both a waiver of your rights and counsel 


F.  Miranda Problem – p35, 27
G. Exclusionary Rule – remedy to suppress illegally obtained evidence.  

· Exceptions:  can use illegally obtained evidence

1. grand jury

2. cross exam

3. good faith

· Standing – only the person whose house and effects are being searched has the right to assert exclusionary rule.  The remedy is personal.


H.  Application of Edward’s Rule to the 6th Amendment Right to Counsel  Michigan v. 



Jackson, 1986 – D waived rights and agreed to talk to police without counsel before 


their arraignments.  But when brought before the court D requested counsel be appointed 


for them cuz they were indigent.  After arraignment and before d had an opportunity to 


consult with counsel, the police advised them of their right, obtained their confessions 


and questioned them.  Edwards applies by analogy to situations where an accused 


requests counsel before the arraigning magistrate.  Because police initiated the 


questioning, post arraignment waivers of the 6th A rights were invalid.
· McNeil v. Wisconsin – majority held that a suspect’s assertion of his sixth amendment right to counsel, by his appearance with counsel at bail hearing does not serve as an invocation of the 5th A based Miranda-Edwards-Robertson right to have counsel present during interrogation.  Assertion of the 6th A right protects a suspect from police initiated questioning without counsel about the crime which he has been charged, but it doesn’t prevent police from initiating counseless interrogation about unrelated and uncharged crimes.  The 6th A right is offense specific.  6th A analysis:  Whether it’s the same offense you already have counsel for
V.
Arrests and Search & Seizure
A. Scope
1.  A search must be reasonable and 

2.  based on probable cause

· Exceptions to probable cause:  

1. search incident to arrest
2. search during hot pursuit 

3. search under exigent circumstances

4. search with consent

· Protected areas and interests

The more a home is like an office the higher the expectation of privacy is.  The more applicable the rule of Kyllo is won’t apply to public, airport, etc…  Test (  home is your castle, all activities are intimate.  

B. How do you know it’s search – 

1.  subjective expectation of privacy and

2.  that expectation is reasonable and (reasonably recognized by society)



   -   you can have a reasonable expectation of privacy is a place, thing, from a type of 




  intrusion

· test is a subjective standard – 1)expectation of privacy and 2) is the expectation objectively reasonable

· Mode of intrusion: planes, dogs, luggage, electronic tracker, thermal imaging

C.  People Protected, Not Things – Katz v. United States, 1967

Cops thought he was a bookie, they tapped the phone booth they placed the wire outside the phone booth.  Not about where the bug was but whether he had n expectation of privacy.  The police must obtain a search warrant before wire tapping a public phone booth.  
· Areas or places are not protected, people are protected

· The booth becomes a private place when someone shuts the door (concur)

· Separates private notions of trespass from the 4th A

· TEST – Katz Analysis

1. Is there an expectation of privacy and 

2. Is it reasonable and society is willing to recognize it

· Limitation on Katz’s Expectation of Privacy – California v. Greenwood, 1988

D. was suspected of drug trafficking, police went through garbage and found evidence of drug use which the police used to obtain search warrant.   Police found cocaine and hashish in the house, subsequent searches also turned up drugs.  Trial ct dismissed charges that the search was unconstitutional under 4th A.  Appeal affirmed, Supreme ct granted cert – no reasonable expectation of privacy in contents of trash put out on street; the owner has no manifestation of a subjective expectation of privacy.  State grants more rights than the constitution, it’s ok, they just can’t grant less
( it matters where you put your trash- if you keep it in the house until trash guy 

    comes or up against the house

(US v. Place seizure of luggage at airport, canine sniff does not require the opening of luggage

(open field – no protection do not provide setting for the intimate activities that 

    the 4th A is intended to shelter from gov’t interference

(curtailage – some protection, bringing part of the home to the outside area.  Four 

    Factors of Curtailage – 

1. is the area included within an enclosure surrounding the home

2. nature of uses to which area is put

3. steps taken by the resident to protect area from observation by people passing by

4. proximity of area claimed to be curtailage

D.
Mode of Intrusion - 

1. Enhancing Senses - Surveillance From the Air – California v. Ciralo, 1986

Not a search - 
knowing exposure (planting weed in your yard) no 4th A protection – no expectation of privacy that society will recognize.  If you knowingly expose your illegal activity no protection, FAA rule is minimum of 400ft., could someone physically do this would determine whether there is reasonable expectation.  Taking pics with a camera is ok, it’s just enhancing sight and it is something the average person can posses.  What about seeing through walls, it’s not something we normally do


2.  Thermal Imaging Device, Kyllo v. United States, 2001


Bond and Kyllo are more protective.  LOOK UP CASE


Whether a thermal imaging devices was a search under the 4th A (  where the gov’t 



uses a device that is not in general public use, to explore the details of a private 



home that would previously have been unknowable without physical intrusion, 



the surveillance is a 4th A search and is unreasonable without a warrant Kyllo 



would not expect the police to be out there with such a device, society would 



recognize an expectation of privacy


3.
Passenger on a Bus - U.S. v. Bond   



cop was squeezing bags and found a brick of meth, the court cares about how he was 




looking for drugs. Bond should have kept it closer but it was still as close as possible 




which society recognizes But the decision turns on how the cop was touching the bag 




( Bond expected the bag to be touched but not in the way the cop touched it.  




Whether Law enforcement officer’s physical manipulation of a bus passenger’s 




carry on luggage violated the 4th  LOOK UP CASE


4.
Enhancing Senses - Dog Search – US v. Place



Dogs can smell luggage in an airport cuz they doesn’t require the opening of luggage 




and gets you limited info and it’s in a public place (it’s not knowingly exposed cuz a 




human couldn’t smell it).  What about lowering dogs via helicopter – not allowed 




cuz it’s an intrusion that interferes with your right to privacy and enjoyment of 




property. 


5.  
Electronic Tracking Device – U.S. v. Karo 




cops put a tracking device on chemicals to manufacture drugs.  Cops lose car but 




gets a helicopter to follow, they get a warrant.  Is this a search (  YES, ETD’s are 




permissible, placement of the device was not a seizure since the container did 



not belong to D and therefore did not invade his posessory interests.  Nor was it 



a seizure when D gave the containers to X




There is a problem when they move the chemicals around in the house because their 




movements are no longer public.  When in public you are knowingly exposing 




yourself to anyone on the road


6.  Business Records – Anderson v. Maryland, 1976



A search warrant was executed for Anderson’s office, they found paper’s  regarding 




a fraudulent sale of land.  Over D. objection the papers were used to convict D.  The 




supreme court granted cert.  Held – personal business papers may be seized 




during a search of business premises and used against the owner of the papers.  



The 5th A does not provide protection against voluntary statements such as those 




made by D before D was charged with the crime.  There was nothing unreasonable 




about the search because all of the warrant requirements were satisfied.
· 1st and 5th A arguments won’t work.  Hype – 1st A police want to see Due Process magazine documents that revealed another school cheated on the bar.  They have a warrant (but it lack specificity – there is a prohibition against general warrants) they come back with a specific warrant if the cops take all the documents they won’t be able to publish their magazines. (  no 1st A protection, it’s not important.  So dupe pro magazine says get a subpoena.  Why a subpoena – cuz you not the cops get to find the stuff and keep control or you file a motion to quash, but you can’t quash a warrant

E.  
Informants
i. citizens – we know their identity, no bias, not criminals

ii. confidential – police use regularly, often involved in crime, insiders, may or may not be reliable cuz they have strong basis of knowledge or are afraid

iii. anonymous – we know nothing, reliability?, bias?

· Ask informant where they got their info, do they want something in exchange, who they got their info from, how long ago did they get this info. 


Informants must be reliable – Aguilar-Spinelli test is not completely gone,    

F.  
Warrant 
· Requirements (PC, Particularity, and N & D magistrate)
1.  Magistrate Requirements:




i.  Magistrate must be NEUTRAL and DETACHED (can’t be involved with 




    prosecution or investigate case)



ii.  don’t have to have legal training, just be able to recognize what probable 





cause is, don’t have to be a l or judge, but can’t be a rubber stamp



iii.
payment cannot be attached to signing the warrant,

2.  Particularity & Validity of Search Warrant 
i.  Particular with respect to the place (std – enough so that place to be searched can be identified) and

ii. Items to be seized

· Maryland v. Garrison – need to tell from the outside otherwise it fails on particularity.

· EXCEPTIONS TO PARTICULARITY - Don’t have to identify with particularity if it is highly specific like the Mona Lisa or if it is contraband 

· Kathy’s scenario must also be particular under circumstances:  so many cats can’t be sure which one is which is there are so many it is such a common item like little zip lock baggies or something.  The mere fact you have taken something innocent does not itself invalidate the warrant.



3.  Probable Cause



Before the 1960’s a search done without a warrant is considered unreasonable but 




Now there is a balance between crime fighting and individual rights.  Warrants are 




court orders.  Requirements

1. specificity or particularity and 

2. probable cause

prob cause to search does not give you probable cause to arrest and vice versa – what is the difference between prob cause in arrest v. search it’s the standard.  Franks v. Delaware – if there are false stmts in an affidavit are you entitled to a hearing ( yes STANDARD –in ct- if you can prove by a preponderance of the evidence that stmt was false and that the officer knew that or omitted untruthful stmts or truthful stmts gives cops lots of room to maneuver as long as it’s not in bad faith

· must be in an affidavit:  

1.    location of particular items you are searching for

1. subst’l probability there are items that were used in a crime (  fruits of a crime i.e.:  if you stole it’s what you stole (not the instrumentality of the crime i.e. gun)

2. the items will still be there i.e.: can’t go searching for something six mos later

· arrest warrant = subst’l prob that crime was committed and committed by this person
· 2 Prong Test of Aguilar Spinelli – 

1. Basis of knowledge – who, what , where when

2. how reliable – track record (have they ever given you info before that is false, how many times have you been an informant, how many times your info resulted in arrest and conviction), how reliable is this information, and corroboration (can anyone corroborate the story)


Spinelli v. United States, 1969 – convicted of gambling, he travels to 



Missouri to take his calls and operating bookmaking.  Police know his travel 



route, phone numbers, apt numbers, BUT this activity is not criminal.  



Affidavit said based on this info – cops have reason to believe gambling took 



place and some info was corroborated.  Supreme Court suppressed evidence

no probable cause (no basis of knowledge – first prong) Hearsay 


conclusions alone may not be used to establish probable cause necessary 


to issue a search warrant.



Abandonment of Tests – Illinois v. Gates, 1983



Instead uses totality of circumstances, anonymous letter to cops saying the 



Gates are traveling to Florida and getting drugs and flying back.  They also 



have tons of drugs in apartment.  Police track the Gates’ movement from 



Florida to Illinois where they were presented with a search warrant.  There is 



probable cause to search Gates, but it doesn’t satisfy Aguilar-Spinelli 



(which is too rigid) test.  No basis of knowledge the court said that this info is 



enough they are going to change the test and the 2 prongs turn into highly 



relevant factors.  Many jurisdictions follow Aguilar Spinelly and others 



follow Gates but still care about the Aguilar factors



(  Dissent believes that abandoning Aguilar-Spinelli test gives the cops 


more leeway to fuck with our rights.  Aguilar insures greater accuracy in 





probable cause determination. 
· does damaging property during a search make it unreasonable- no it does not U.S. v. Ramirez – even a significant invasion will not invalidate a warrant

· Execution must be:

1.  Time:  some jurisdictions have a general prohibition against nighttime searches 


without special circumstances.
2. Entry:  in order to justify a no knock entry, police must have a reasonable suspicion that knocking and announcing their presence, under particular circumstances, would be dangerous or futile or that it would inhibit the effective investigation of the crime (i.e. by destruction of evidence)
3. Seizure (intensity and duration):  can only look for evidence where it would be reasonable for that item to be located (also if the warrant is limited to one gun – must stop search after finding it).  
· What if the cops leave to go get coffee – there is an assumption this is a brief detention and cannot be prolonged.  Could police do something unreasonable to invalidate the search (due pro argument) 

· Taking extra stuff does not usually invalidate the warrant

· Detention while warrant is sought - Michigan v. Summers – there is a presumption that homeowners would want to be there, less property damage if owner is present.  Yes police may detain the owner of premises for which they have a warrant during the time they are executing the warrant 
· Detention and Search of Persons on Premises – Ybarra v. Illinois – court refused to uphold a state law as applied to search of customers, not identified in the warrant, conducted during a search of the premises.  The state law would have permitted admission of the evidence, but the court found there was no danger of justifying a frisk for weapons under Terry v. Ohio and that a person’s constitutional protection against unreasonable searches outweighs the state’s interest in controlling drug traffic.  The pat down of Ybarra was not supported by a reasonable belief that he was armed and dangerous




(  Michigan v. Carter – once in a home – police need to know more about 




the person searches in a private home turns on whether you spent the 





night Minnesota v. Carter – READ ALL OPINIONS CAREFULLY – 





majority says no reason to decide whether the cops observation 





constituted a search.  Was the officer’s presence in the bushes lawful??  





Kennedy writes the best opinion.  Being together in a home says 





something about the relationship between the people , less protection.   





Reasonable Expectation of Privacy in someone else’s home:





(NEVER - Scalia there is never an expectation of privacy in 





someone else’s   home (he gets that from the 4th A) no textual or 





historical support to conclude there is an expectation of privacy)  






(SOMETIMES – yes if you are an overnight guest (you have a 





connection   to the place)/ yes if you are a social invitee / no if you are 





there for a business purpose / decision turns on connection to owner 





and what you are doing there


G.
Plain View Doctrine



Location – items found in plain view may be seized where it is immediately apparent to 



police that they have evidence before them and discovery in plain view must be 



inadvertent.  
· Not only must the item be in plain view, but the nature must be readily apparent

· Police have to be lawfully in the spot where they saw the item (otherwise it  may be a trespass)

H.
Exception to Warrant Requirement:  


Analysis:  Is the search and seizure reasonable under the 4th A?  



1.  Arrest in Public Places – U.S. v. Watson, 1976 identified by an informant as a 



possessor of stolen credit cards.  D searched, but no cards.  D. consented to a search 



of the car and receiving Miranda warnings and two stolen cards were found.  D was 



convicted, despite his motion to suppress.  Appeals reversed and Gov’t appealed.  



An authorized law enforcement agent may make a warrantless arrest in a 



public place despite an opportunity to procure a warrant after developing 



probable cause for arrest and authorized by statute.  
· Common law can arrest if a felony was committed in presence or absence:  reasonable grounds based on probable cause, occurred in public place
· Elements for warrantless arrest
1.  felony in public place and

2.  probable cause (dissent says prob cause is enough)

· If probable cause for one crime, cannot arrest for another crime

· How much force is constitutionally permissible (  unless there is probable 

cause to believe a suspect poses a significant threat of death or serious bodily 

injury.  Therefore the use of deadly force is sometimes unreasonable under 4th 

A.  Tennessee v. Garner    BALANCE:  harm of this person escaping against 

injuring a felon.  STANDARD:  whether the officer’s actions are objectively 


reasonable in light of the facts and circumstances confronting them

· Deadly Force – pay careful attention to the fact in each case

1. all excessive force

2. careful attention to facts and circumstances of each case, including the severity of issue, whether the suspect poses a serious threat, actively resisting arrest

3. allowance to the fact that cops make split second decisions

4. are officer’s actions reasonable in light of the circumstances confronting them

· scope of what you can search when you buzz at the airport – search you and anything in your reach they can even pat you down in a bikini even if the officer is afraid of you and can search your bag.  

· EXAM(  keep asking how this fact affects constitutional right and do that with all the facts


2.  Post Arrest Probable Cause Requirement:  once you are in custody you need 




judicial determination of probable cause a Gerstein Hearing (   simple ex parte 




hearing, acts as probable cause determination like a warrant.  You must get a hearing 




promptly without unreasonable delay (can’t gather evidence after arrest, must have 




evidence at time of arrest) if they are holding you longer than 48 hours the burden 




shifts and cops have to show why they held the person




( 
hypo police come to home, they have a warrant they search and find a stolen 





computer warrant satisfies particularity requirement it says student stole 





computer – we want to challenge warrant – it doesn’t say how they came to 





this conclusion – there must be support for



3.  Search Incident to Arrest:  U.S. v. Robertson, 1973 driving with a revoked 
license and found heroin.  Know the difference between a full custodial arrest 

and non custodial arrest (traffic ticket where you don’t go to jail)  This full 

custodial arrest was a bad search cuz no probable cause.  The connection to 

search and driving with a revoked license is to disarm and preserve evidence.  

Don’t need a reasonable fear like terry.  Search incident to arrest, can search 

suspect and the area in immediate control.  Search incident to arrest is per se 

reasonable as long as there is probable cause (and the person has been taken 

into custody to ensure no weapons are going to the station or vehicle)
· Probable cause to seize (stop) – Whren v. U.S., disproportionate number of blacks stopped for minor traffic offenses, it’s a reasonable search so that is not the issue- it is the reasonableness of the decision to pull these groups over – the seizure.  General rule – there is probable cause to stop a vehicle when police have probable cause that a traffic violation has occurred.  The court decides whether the seizure is reasonable when the officer articulates prob cause for the stop.  Additionally, the court said race based concerns are not a 4th A issue and they won’t address it in their 4th A analysis
· Saying I don’t want to talk to you to the cops at a traffic stop is not enough to implement prob cause.  No consent searches in New Jersey.  Officer can pat you down and your car, but they can’t start opening containers.  Unnecessary search that turns up nothing – only recourse is a civil action against the cop.  

· Searches incident to arrest become unreasonable when there is no probable cause or the method is unreasonable – make you stand in the hot sun for hours or searched your entire home on an arrest warrant
· Atwater v. Lagos Vista, 2001 arrested for not putting seatbelt on kids.  Officer could have fined her or taken her into custody.  Is it unreasonable to make a full custodial arrest for a minor traffic offense such as not wearing a seatbelt (  no there is no historical basis for support.  Atwater’s claim balance against her violation with the safety of her kids.  Her interest is stronger than the states but the state is not going to go there – they instead have a blanket rule cuz if the court decided on a case by case basis it would clog up the courts.
(  Effect of Atwater – if police arrest you they can do a full search.  If it  is 


an arrestable offence,  As long as there is a chance you are going to jail 


the police can search you – so the state’s statutes must be clear as to 


whether you can go to jail or not

(  Terry Standard – lower standard – reasonable suspicion based on 


reasonable articulate facts and the facts must lead to a suspicion that 


suspect is armed and dangerous   


SIA





/
\




custody
no custody




        /

    \




per se 

Terry




reasonable

(  Scope – where and what can be searched - 

i. when arrested – person and anything on person

ii.    after 12 hours in jail person and anything Edwards – paint chips off   

   of his clothes still an inventory search

iii.    your home – high expectation of privacy.


Hypo – what if you live in a van with no engine, balance it’s 

where you live and what you do there is intimate against gov’t 

interest (the court doesn’t care, can be towed – which means 

that you can go away and remove evidence.  What if there are 

no wheels and grass around and you own the land it’s on – that 

is arguable.  

I.
Search of Home
1. with arrest warrant – scope

Scope of Permissible Search – Chimel v. California, 1969 – police lawfully arrested D when he returned home from work and thereafter conducted a warrantless search of the entire house.  The search lead to evidence used to convict D of burglary.  D. unsuccessfully appealed his conviction.  USSC granted cert.  A search of D’s entire home cannot be constitutionally justified as incident to the d arrest.

· Can only search area within immediate control cuz anywhere beyond that went far beyond the area the D could have gotten a weapon and therefore would have been unreasonable.  If there is a warrant can search area in immediate control


2.  full search v. protective sweep  



looking for someone – rationale is safety for cop.  The scope of the search is limited 




to where a person can hide closet, bathroom, trunk, no drawers or armoires.  Areas 




immediately adjacent to suspect, can sweep with no level of suspicion.  Can’t do up 




stairs without some level of suspicion.  During suppression hearing for going into 




nonadjacent rooms must give specific and articulate facts based on reasonable 




suspicion that there might be someone that poses a threat on the cops.
· A search can become unreasonable based on the method – for example in a protective sweep looking in drawers or taking three hours.  Once they walk you out of the house in cuffs, they can’t go back in and do a sweep.  During a prot sweep, they can find stuff in plain view 

· Three stds – prob cause, reasonable suspicion, per se reasonable

J.
Warrantless Seizure
1. Effect of P.O. Purpose



2.  
Plain View – Limits:  immediately apparent – no further investigation / lawfully on 



premises.  It’s not in plain view if you have to move something



i.  scope std – Arizona v. Hicks – the court held that a cop conducted an 




unreasonable search when , after lawfully entering an apartment from which a 




(exigent circumstances) shot had been fired, the officer moved some stereo 




components to read their serial numbers.  When he called in the numbers, he was 




told the components were stolen.  The court held that such a search would require 




probable cause, not merely reasonable suspicion. Reasonableness ends when 




exigency is over.  Incriminating nature of the evidence must be immediately 




apparent
· Just the mere possibility that evidence may be destroyed is not enough to create exigent circumstances, BUT if someone said “don’t worry, I’ll get rid of the drugs” that is enough to create exigent circumstances



3.
Exigent Circumstances - Exigency must be more than a mere possibility that 




evidence may be destroyed.  Warrantless entry of murder scene does not create 




exigent circumstances (  the court declined to hold that the seriousness of the 




offense under investigation itself creates the exigent circumstances of the kind that 




under the 4th A justify a warrantless search Mincy v. Arizona No matter how heinous 




the crime, need a warrant , the serious never creates exigent circumstances
· Warrantless entry of a murder scene does not create exigent circumstances

· If the cops ask you to wait outside your house they are seizing you, it’s allowed under 4th A cuz they balance privacy interest against cops interest.  There is prob cause based on girlfriends tip it’s reasonable restraint McArthur 


K.
Warrantless Search 



Be careful what reasonableness you are criticizing:  method, search…
1. Exterior of Car

2. Effect of Probation Agreement (to search home anytime they want) police must show reasonable suspicion (less than prob cause) There is a diminished expectation of privacy by probationers (not this particular person) are more likely to commit crimes
3. Securing the premises:  Segura v. U.S. – arrested in lobby , they go in apartment and sit there for 19 hours waiting for search warrant was unreasonable (interference with petitioner’s privacy interest)  Cops are hoping the owners will give them permission to search if the cops will just leave.  The cops should have secured an officer outside the apartment
4. Murder on the Premises:  creates a limited exigency – quick search to see if there are any more victims and then leave, does not create an exception to the warrant requirement 

L.
Warrantless Arrests
1. Home:  no warrant to go into someone’s home to arrest them??  READ
READ Peyton v. New York

2. Hot Pursuit:  Dorman – offense must be grave – cops don’t need to get a warrant.  We care about the offense cuz we are following you.  A first time DUI is not enough.  Care about the dangerousness of the offense.  Factors to Assess whether a hot pursuit is ok: 
a. grave offense

· Welsh v. Wisconsin – cops see him driving erratically and then depart on foot.  Held ( an important factor to be considered when determining whether any exigency exists is the gravity of the offense for which the offense is being made.  Must be a threat to public safety.  Preserving blood alcohol is not enough.  

b. suspect is reasonably believed to be armed

c. probable cause that this suspect committed the crime involved

d. strong reason to believe that the suspect will be in the premises entered

e. likelihood that the suspect will escape if not apprehended

f. the circumstances of entry are made peaceably

M.
Warrnatless Searches of Vehicles

1. Scope of vehicles




vehicles:  diminished expectation of privacy (drive on public roads and windows to 




see in and out) and the move, they can be regulated, thus creating an exigency.  




People do a lot of the same things in their car that they do at home.  There are 




windows in our cars so the cops are able to see in and the outside is always exposed 




to the public.  Reasonable to search without warrant, with prob cause to search there 



is evidence in the car.  To arrest is a different search.  Whether you live in your car 



doesn’t effect the outcome, but may effect the analysis (as it becomes less homelike 



and more car like) Exigency in the fact evidence can be driven away.  Carol v. U.S., 



1925 cops looking for alcohol, lesser degree of protection of privacy interests cuz it 



is mobile.  Scope for warrantless search of vehicle(  you can search the whole 



interior of the car and the people in the car




(  LIMITATION - vehicles are an exception to the warrant requirement but 




the scope is limited to the interior of the car cuz can’t reach into trunk to 




grab a weapon from the inside.  But if prob cause to look for evidence 




going into the trunk in permitted.  




(  California v. Carney, 1985 – reasonable to search mobile home cuz it 





moves and has a lower expectation of privacy.  A magistrate would issue 





a warrant if presented with the facts.  

a.  Probable Cause -A warrantless search is reasonable under the 4th A if the officer has prob cause.  Is prob cause for speeding enough to search a car.  Must be arrestable offense (that is search incident to arrest and can search passenger and grabbing area) and must have prob cause – the cops must reasonably believe there is evidence of a crime.  
· If there is a warrant for your cousin and they come in and see your bong in plain view  they cannot search your house cuz the warrant doesn’t entitle them to

· If you are speeding can they search you car??  No cuz no instrumentality of crime, no prob cause.  But if they see something in plain view as long as it is immediately apparent that it is connected to a crime and the officer is lawfully in the spot where he sees it.  Another way to search your car for speeding is a search incident to arrest.  
· If you are stopped for speeding it is reasonable to ask you to get out of the car.  Limits -(  when the cars are searched they are in public.  If they go on private property like a garage the vehicle may not be an exception to warrant requirement.  

b. Search Incident to Arrest – 

c. Inventory Searches

d. Scope of impounded car constitutionality of search depends on discretion (under administration policy) of officer.  

2. Rationale

Concerned about the safety of the officer

N.
Warrantless Searches of Containers

1. Vehicles – containers are mobile like cars and weren’t always an exception absent exigent circumstances.  The warrantless search of an auto under Carol Doctrine COULD include a search of container or package found inside car when search was supported by p.c.  
· Chadwick – footlocker on train.  Cops are waiting for someone to pick it up and put it in trunk they stop the D as he was loading it into the trunk.  HELD( unreasonable they only had p.c. to search his trunk not car.  

· Arkansas v. Sanders – same as Chadwick but cops wait for D to drive away Terry pat down would not include container

· U.S. v. Ross – once you have p.c. to search the car you also have p.c. to search a container in the car

· California v. Acevedo, 1991 – as long as p.c. to justify search of vehicle – D picks up drugs in a package, cops see.  There is p.c. to search the back but what about the trunk (  if they find the bag they must stop.  Scalia’s concurrence says it was reasonable/justified cuz of what they found.  If cops are searching for a rifle, they can’t go into a purse.  
· Wyoming v. Houghton READ supplement- pulled over cuz of headlights and she had a syringe and track marks.  Ct changes doctrine – expands Ross if p.c. to search car can search container of passenger in car

VI.
Police Encounters Short of  a Search or seizure:  Stop & Frisk


Terry v. Ohio, 1968 (FINISH READING p 304) 3 black guys casing out a store.  Issue:  


whether in all the circumstances of this on the street encounter Terry’s right to personal 


security was violated by an unreasonable search and seizure.  Police need an escalating set 


of rules they can use along with their experience to use with the reasonable factual 


circumstances.  The problem is that the exclusionary rule only works if prosecuting a crime 


and the vast majority of people being pat-down do not get prosecuted.  Therefore this does 


little to control police behavior.  Rationale for permitting a stop and frisk under lower 


reasonable suspicion standard – lower standard is more intrusive and more innocent people 


will be searched.  It’s unintrusive (but the court doesn’t buy that) and it’s crime prevention 


and protection.  Urgency of situation – exigent circumstances have nothing to do with 


establishing p.c. (still must establish p.c., just gets you out of getting a warrant.  


Requirements:



1.  
need reasonable suspicion (less than p.c.) also not a full search it is a pat down – a 




careful exploration of the whole surface of the suspect’s body to search for weapons

2. police must show reasonable inference (specific and articulate facts with rational inferences warrant the intrusion of well-trained police officers) to justify the search

· 2nd Part of Terry – Requirement of Reasonable Suspicion – FL v. J.L. anonymous tip – police must try to corroborate the tip if they can.  Ct said if there was predicted information it would (1) increase reliability on the truthfulness of tip and (2) corroborate the tip OR cops could have waited and watched for a while, he may have given them reasonable suspicion to pat him down.  Need more than the identity of the person and not what this person did, their actions  

· Ill. v. Wardlow – fled when saw cop coming.  Common sense conclusion of why someone would run when they see the cops (  could draw reasonable conclusion (evasive behavior)

A.  What is not a seizure



Seizure = Arrest, custody.  Short of arrest an example of seizure would be for a cop to 



put their hands on someone restricting their movement


1. 
 Police Action Short of Seizure – Florida v. Bostick – mere fact police took 




advantage of the fact that the passengers were suck in their seats doesn’t make it a 




seizure.  TEST – is there inherently restrictive atmosphere (did the police do 




anything to create this inherently restrictive atmosphere)
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