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I.  Confidentiality and Attorney-Client Privilege

A.  Confidentiality - MR 1.6, TDR 1.05

1.  Confidential information includes: 1) A-C privileged info. and 2) all info relating to representation, whatever its source.  Disclosure should be no greater that L reasonably believes necessary to carry out the representation.  


- Withdrawal 1.16 – must keep client’s confidences


- When client is an organization, refer to 1.13

2.  Situations where confidential info may be disclosed:

- Client consents after consultation

- May reveal (TX-must reveal) to extent necessary to prevent C from committing a criminal act likely to result in imminent death or substantial bodily harm


- This is a future or present crime.  Can’t disclose past.

  
- To establish a defense in controversy concerning L v. C

- To establish a defense to a criminal charge or civil claim against L based upon conduct in which client was involved.



- Required by 3.3 (candor to the court); can’t use false evidence

- Special instance of duty prescribed in 1.2(d): L may not counsel or assist client in conduct that is criminal or fraudulent.

3.  Policy:  Facilitates full development of facts essential to proper representation and encourages people to seek early legal assistance

4.  TDR 1.05 differences

- Lawyer may reveal when lawyer believes it is necessary to prevent client from committing a crime or fraud. 

- Lawyer must reveal to prevent C from committing a criminal or fraudulent act likely to result in imminent death or substantial bodily harm.
B.  Attorney-Client Privilege

1.  The Nona Byington Case:



1.  Cathy Henderson, disappeared with Brandon (3 mo. old)



2.  She was found in Independence, MO.  



3.  The MO public defender was given a map, which he faxed to Austin attorney, Nona Byington..  Later sent original map via Federal Express.  

4.  The examination of April Bacon disclosed that there was a map, and it was intended to be used to locate the baby.




a.  This allowed Judge Wizzer to find that the information falls outside FRE 503.

b.  They should have gotten an affidavit from the public defender.  Why didn’t they?





i.  Didn’t know what he would say

ii.  Prosecutors probably afraid of finding ineffective counsel, and having to start over whit a different one.

5.  Ongoing crime or fraud was a tough case to make because most people believed that the baby was dead.  If baby is dead, a past crime and privileged info.
2.  People v. Meredith:  Observation is covered by attorney-client privilege, unless the defense lawyer has altered or somehow precluded (frustrated the efforts of) the prosecution from making a similar observation. Exception to the attorney-client privilege protection is cases in which counsel has removed or altered evidence.  



1.  Defendant Scott took victim’s wallet, burned it, put it in a trashcan behind his house. 

2.  Scott told his attorney where the wallet was, attorney sent investigator to see it. Investigator examined the wallet and turned it over to police.   

3.  Policy:  While do not want to inhibit counsel’s investigation in client’s case, “cannot extend attorney-client privilege so far that it renders evidence immune from discovery and admission merely b/c defense seizes it first.”
3. The Francis Belge Case:


a.  Client tells lawyer of past crimes (murders). 

b.  L went to location where victims buried, discovered the bodies, but didn’t disclose the location to anyone.


c.  But, becomes known that L knows there are dead bodies out there.

d. Past crime, so privileged.  If client is a serial killer, however, could make argument that there is imminence of death.


c.  L was charged with a Public Health Law requiring a decent burial for the dead.

4.  Volcanic Gardens. Party challenging attorney-client privilege must: 1) make an independent prima facie case that crime/fraud has been committed; and 2) the privileged info bears relationship to the crime/fraud.  The burden is on the part challenging the privilege.  

How it works in practice:  inadvertent disclosure.  If a privileged doc is inadvertently disclosed by fax or email, you must 1) advise other side that you have the doc; and 2) once you figure out that it is privileged, stop reading it.

a.  Flores (п), was hurt at the Wet n’ Wild water park, owned by Volcanic Gardens. However, during discovery and negotiations, it was learned that Flores had previously suffered a serious job-related injury while working for Chevron.  Flores was represented by an attorney who was the partner of the attorney representing him in this suit. 


b.  Lawyer #1 was terminated.

c.  Flores sought to suppress damaging conversations (regarding his previous injuries) that he had had with Lawyer #1.  

d.  Held:  the appellate court should have conducted an in camera discussion regarding the nature of the evidence for the court, and decide if the information was privileged or if it was a crime/fraud exception.  

1.  The burden of establishing the crime/fraud exception to the attorney-client privilege is on the party seeking discovery of the communications. This is done by setting forth evidence that, if believed by the jury, would establish that the client was about to commit, or engaging in an ongoing fraud.  

2.  TX 1.05:  Lawyer may in some cases reveal confidential information where the lawyer has reason to believe it is necessary to do so in order to prevent the client from committing a criminal or fraudulent act.  Fraud in these statutes is given broad interpretation.  

a.  Fraud is given a broad interpretation:  “All surprise, trick, cunning dissembling, and any unfair way by which another is cheated.” 

5. Spaulding v. Zimmerman:

a.  Issue:  D’s L knows that P has an aneurysm, but P doesn’t know about it himself.  P’s expert says heart and aorta are normal.  D’s expert identifies that there is an aneurysm, but need more information to figure out if the aneurysm preexisted the car accident. (Does doctor have duty to disclose, too?)


b.  P’s lawyer fails to look at D’s expert’s report (incompetence).  D’s atty knows this.

c.  Settlement reached without D’s atty disclosing this aneurysm.  Does D’s L have an obligation to disclose adverse info to P’s L?  NO.


d.  Later, the condition was discovered in a military physical.

e.  As a L, don’t have to carry the weight of this burden on your shoulders.  Tell your client and make him make that decision.

Held:  Settlement set aside.  The court is more interested in candor to it in fashioning a settlement, because the adversary relationship between п and Δ was winding down.  At this point all parties were interested in securing court approval. Other reasons that the court set aside the settlement:



1.  the п was a minor – made this argument b/c it was the easiest.



2.  The п was in imminent danger of death.  

3.  Remember these two key facts.  In different circumstances, the court might not have ruled the same way.  

C.  Ways to get an attorney.


1.  Ongoing crime or fraud


2.  Future Harm


3.  Evidence-tampering


4.  Aided client in commission of crime or fraud.

II.  Candor to the Court and Third Persons R. 3.3, 4.1

A.  Openness to Others


- 4.1(b): confidentiality trumps disclosure in Model Rules when dealing with others 

B. Candor to the court

1. 3.3 – candor to court trumps confidentiality in Model Rules.  Aggressive rule; must stop and try to dissuade client from defrauding court.  There is no obligation to turn over adverse facts (note, not law), but there is an obligation to admit to court must be accurate.

2.  Opinion 504:  Candor to the Court—Does a lawyer’s duty of candor to a court (TDR 3.03) require defense counsel in a criminal case to correct mistaken or inaccurate statements made by a prosecutor about prior convictions of D, if neither the D lawyer or D makes any false statement to the court about such matters? (Whether a lawyer may remain silent when neither he nor his client has made a false statement to the court, but the lawyer knows that the court is relying upon mistaken or inaccurate info stated in court to the benefit of his client.)

a.  Here the prosecutor stated to the court that the defendant had had no prior convictions, then turned to the defendant and asked, “Right?”.  The defendant did not respond.  


b.  Analysis:

1.  Rule 3.03 (a)(1) might force the lawyer to disclose information.  A lawyer may not knowingly make a false statement of material fact or law to a tribunal.  When a lawyer knows that his client has committed perjury, the lawyer must disclose this knowledge to the tribunal is the lawyer cannot persuade the client to rectify the perjury.  Lawyer may ask the court to excuse him from answering questions, and this way the court is at least alerted to the problem and presumably will inquire further to discover the truth.  



2.  Rule 1.6 might prohibit the lawyer from revealing information at all.

3.  If these rules come in conflict, 3.3 (disclosure) trumps 1.6 (non-disclosure) in both Texas and ABA.   

c.  Held:   Silence by lawyer should not be deemed to be “use” of false testimony under 3.03



1.  Since the client did not commit fraud or perjury, 




a.  silence will not violate 3.03




b.  disclosure would violate 1.05


2. Within Litigation (Change of Heart, Morgantown)


Change of Heart:  Rules implicated: TX 1.02, 1.15, 3.03, 3.04, 8.04



- Facts:

a.  Established venue in another county so husband wouldn’t hear about it; that’s why L gave client keys to the vacant house.

b.  Allege in petition, no property except for personal effects.

c.  Husband signs waiver; doesn’t get an atty (if had, would have had discovery and ticket would have had to come out – Wife’s atty would have had to really think about filing a false inventory.)

d. Alleged fraud and inducement to get into marriage.

e. At hearing, talk about personal property.

f.  Decree language went back to personal effects language.



- State bar difficulty in going around atty-client privilege.



- Charge:  Atty colluded with client to defraud husband and ultimately the court.

a.  Fraud on court – in civil cases, profession doesn’t really know how to handle this issue.  Must disclose asset in divorce and have it divided under just and equitable principle.  Client is in front of tribunal.  Atty had duty to tell court about lottery ticket.

b. L cannot counsel a person to commit a crime or fraudulent act (fiduciary duty exists betwn. husband and wife).  Clients may be advised as to terms of law.  Atty helped client suppress the lottery ticket, contrary to wife’s duty to disclose the winnings.  1.2(d) & (e).


Morgantown

- Have law firm hire consultants – falls under work product doctrine; when co. hires consultant, that’s in co.’s course of business.

- 3.4:  can’t falsify evidence

- 3.3: L not allowed to offer evidence that he knows is false, or if he does and he finds out that he has offered false evidence, has to take remedial measures.  What are reasonable remedial measures?  Just talking to client or really rectifying situation? 


1.  Hiring an Expert



a.  Although lawyers prefer to hire the experts, companies are free to do it.


2.   Types of experts

a.  Consulting:  brought in to help prepare for trial.  Research becomes part of work product.



b.  Testifying:  deposed, opinions fully discoverable (background, notes, reports, etc.)

c.  Expert may be converted from consulting to testifying, but then everything becomes discoverable.



d. Don’t confuse with a fact witness, who may not be paid expect for reimbursement. 


3.  OK conduct regarding the expert



a.  to ask to talk to the expert first

b.  to say that the expert shouldn’t take any notes.  Most know this, many may just keep the most cryptic of notes, so that even if they are discovered, they will be indecipherable.



c.  Can throw away personal drafts, may not delete sent drafts (including e-mail)



d.  for expert to ask L to check for factual accuracy.


4.  Preping a Witness

a.  OK to clarify what the C is really saying (Arctic Circle).  Not OK to put words in C’s mouth

b.  Hunter’s letter:  non-compliance with the discovery order.  Is the letter an interim report containing tentative theories?  

5. Partner overrides Louise’s desire to produce the document.  She must disclose this if there is a clear violation.  However, she is protected if acting in accordance with a supervisory lawyer’s reasonable resolution of an arguable question of professional duty. 

6.  Other questionable moves by the attorney.

a.  Who were the engineers?  XY&Z are the engineers.  Is this a litigation issue that plaintiff’s lawyer should catch, or is it fraud on the court?

b.  Did anyone on staff consider recalling the product?  Everyone is convinced of its safety.  Nonresponsive, may be fraud.



c.  How to rectify




1.  Try to get the C to rectify.

2.  If he does not, withdraw, then a hearing before the court follows in which L may be questioned by the judge—no LC privilege here because of fraud.

3.  Move into settlement keeping in mind that пs may try to set aside if they find out about the fraud later.  


7.  Types of Discovery:



a.  Traditional:  interrogatories, document production, deposition



b.  Open discovery.   

III.  Fiduciary Duty

How a fiduciary duty might be established.

1. General fiduciary principles of agency apply to attorney-client relationship.  


2.  Fiduciary duty may exist outside the attorney-client relationship.

Baldasarre v. Butler:  (NJ)  Client relationship.  An attorney may not represent both the buyer and the seller in complex commercial real estate transactions, even if both give their informed consent. Lawyer caught by need to disclose to seller and the client-atty confidentiality with buyer. 

1.  Baldasarre and Newman are surviving daughters of Arthur Santucci; as beneficiaries they inherited a tract of land in Warren Township

2.  Butler represented both the sellers and buyer and negotiated the sale of the Warren property.  

3.  Butler told both parties of the conflict of interest, but they consented.   Sale price $110K/lot.

4.  Buyer turned around to sell the property to Messano for $200K/lot a few months later – atty knew about this during original transaction.

5.  Sellers asked about the agreement to sell to Messano, neither Butler nor Messano disclosed. Sellers know they sold for too little and question atty’s lack of disclosure.  Sellers wouldn’t have given the extension and agreed to take $50,000 if they had known they could sell for $200,000.

6.  Filed action against Butler and DiFrancesco seeking rescissions, compensatory and punitive damages.  Violation of code of professional responsibility, and breach of fiduciary duty.

A.  Sellers argue that Butler breached his duty of professional conduct. 

B. Appellate court agrees, citing RPC 1.7.  Case law states that is some certain cases conflict of interest letter will be immaterial. Shown by Butler’s failure to tell sellers about the planned sale. 

Archer v. Griffith (TX 1965) “Relation betwn. attorney and client is highly fiduciary in nature…the burden of establishing its perfect fairness, adequacy and equity is thrown upon the atty., upon the gen. rule, that he who bargains in a matter of advantage with a person placing confidence in him, is bound to show that a reasonable use has been made of that confidence.”  There is a fiduciary duty to ensure that transactions are fair and reasonable to the client – including fee arrangements. “There is a presumption of unfairness or invalidity attaching to the K, and the burden of showing its fairness and reasonableness is on the atty.”
Facts:  

a.  Mrs. Griffith hired Archer (L) to file a divorce v. Hubby, gave him $100 up front.  

b.  There was an oral contingency fee agreement to give attorney 1/4 of any property recovered in her suit.  

c.  The relationship between an attorney and his client is highly fiduciary in nature.  

d.  Divorce action fee was so exorbitant as to be fraud ($7000 when the usual fee is $500-$750) 

How to protect yourself:  Make client have an outside atty review the transaction.  Reimburse client for having outside atty check it; don’t pay atty yourself.  Have client select atty, although you may recommend a few.

Fassihi v. Sommers  (Michigan 1981) R. 1.13 Entity Representation. Entity is your client; you represent entity and it acts through its duly authorized constituents. Applies if entity is public or closely-held.  What duties does a lawyer, representing a closely held corporation, have to the 50% owner individually?

1.  Normally the entity is entirely separate from the stockholders with respect to representation, even when there is only one stockholder.  However, instances in which the corporation attorneys stand in a fiduciary relationship to individual stockholders are obviously more likely to arise where the number of shareholders is small.    

2. Fiduciary duty may exist outside of an attorney-client relationship.  A fiduciary relationship arises when one reposes faith, confidence and trust in another’s judgment and advice.  Where this confidence has been betrayed, the betrayal is actionable.  

Facts: 

- Fassihi (P) and Dr. Lopez formed a professional corporation; Fassihi was the secretary-treasurer, Lopez was the president.  Each owned 50% of the corporation’s stock.  Lopez decided to hire an attorney, Epstein, to oust P from the corporation.  Epstein delivered a letter which purported to effectuate the termination of P by order of the board of directors.  P could no longer practice at St. Mary’s because of the termination.   P states that D (lawyer) had represented Lopez individually and the professional corporation without disclosing to P.  Issue is what duty does a lawyer owe to a 50% stockholder in a corporation that he is representing. 

Held:

 - There was no atty-client relationship between Fassihi and lawyer. Part of the fiduciary duty may have been to notify Fassihi that he’d been ousted.

Formation of an Entity:

Scenario 1:  3 clients: Partner A, Partner B, and entity.  Once separate entity is created, you have 3 clients in every step.  Most lawyers prefer just one client, the entity.  But, you have to take an affirmative action to get from Scenario 1 to Scenario 2.  1.7 prohibits Scenario 1.

Scenario 2:  1 client: the entity and 2 former clients, Partners A and B.  1.9 prohibits Scenario 2.  No way an atty can represent a co. ousting a member.

Kinzbach Tool: (Texas 1942).

1.  Corbett contacted Turner, who worked for another tool company, to help him negotiate a sale of the Whipstock to Kinzbach. Promised him a commission. 

2.  Did Turner occupy the position of a fiduciary to Kinzbach in his transactions regarding this deal?

a.  applies to any person who occupies a position or peculiar confidence towards another.  It refers to integrity and fidelity.  It contemplated fair dealing and good faith, rather than a legal obligation, as the basis of the transaction.   It is the duty of the fiduciary to deal openly and to make full disclosure to the party with whom he stands in such a relationship.

3. “It is settled as the law of this States that where a 3rd party knowingly participates in the breach of duty of a fiduciary, such 3rd party becomes a joint tortfeasor with the fiduciary and is liable as such.”  Therefore, Corbett a joint tortfeasor.


- This plays out in relationships between client and attorney.

Hypo:  

1.  Lawyer represents a Seller.  Buyer gives the seller documentation that he must sign before the sale can be consummated. 


2.  L knows that his client (seller) is lying and signing to that effect.  What happens?



a.  No 3.3 inquiry because a tribunal is not involved.



b.  Truthfulness in Statements to Others would be invoked.




i.  4.01 (TX) is not subject to 1.6, so there would be mandatory disclosure.

ii.  4.1 (ABA):  May be prohibited from disclosing because of 1.6.  Lawyer may have to try to withdraw under 1.16 (if no active involvement).  If there is active involvement, L might be participating in a fraud under 1.2.  Best solution might be for lawyer to send a letter saying, “Do not rely on the signed information.”  

Burrow v. Arce (Texas 1999)

1.  The court held that attorney who breaches his fiduciary duty may be required to forfeit all fees, irrespective of whether the breach caused the client actual damages. Case scares lawyers in all 50 states.  Fiduciary duty is a trust that you will put a client’s interest above your own.

a.  The court reasons that the motive of this rule is not compensatory, but rather to protect the relationship of trust.


b.  The amount forfeited will be a matter of law for judge, not fact for jury. 

c.  As above, it is not a defense for the lawyer to say: You have sustained no loss by my misconduct in receiving a commission from a party opposite to you, and therefore you are without a remedy.  The court is afraid of setting a precedent where the client would have to show an affirmative loss before the court would see a violation of fiduciary duty.   

IV.  Client Representation


A.  Who is the client?  Questions to ask:



- Who did the lawyer communicate with?



- Who did the lawyer meet with?

- Look from perspective of client?  Would he reasonably view that an attorney-client relationship existed?

- Fees don’t determine relationship, but an impo. factor to look at.

- How do you know if there is an attorney/client relationship?




a) fees paid

b) information exchanges

c) trust

d) vulnerability

e) availability

f) playbook


B.  If you have a relationship, there is a) fiduciary duty; and b) Model Rules apply.


C.  If no relationship, there are some limited duties to 3rd persons, but they are extremely limited. 

D. Pre-relationship; There’s an obligation to act reasonably with a prospective client.  If someone approaches you and discusses forming a relationship, you can’t use info obtained in this discussion against them.  To protect around this, the lawyer asks that the client not share any confidential info.

B.  How is a relationship established? 

1.  Express Agreement.

2.  Implied conduct of parties

Murray Ohio:  

0. Sullivan & Cromwell represented Goldman Sachs; MO represented by Jones, Day.

1. MO asked Goldman to help them prevent a takeover.

2. S&C attended a meeting with MO and also helped out with next shareholder’s meeting by contacting a proxy manager fro MO.

3. Electrolux started buying MO stock on the open market.  During this time, S&C was acting as a “legal and financial advisor” for Electrolux.  

3.  S&C, armed with valuable information, withdraws from representation of MO.  

4.  MO seek to have S&C removed from representation of Electolux b/c they thought they had a relationship w S&C.  MO also paid S&C’s bill.

5. S&C responded that: 

a.  it didn’t convey any information to Electrolux

b.  It only had outdated information anyway. 

c.  had no relationship with MO; there just because of engagement with Goldman Sachs

d.  MO was sophisticated; Jones Day was at the meeting.

6. Advice at the annual meeting seems to be a good indication that A/L relationship existed. 

7.  MO denied injunction.  


Japanese Investors Hypo:

-No connection betwn. Jap. investors and lawyer other than the fact that he prepared documents benefiting all of them.  There has to be some seeking of legal services.  There was no manifestation of intent to get legal services.

Facts:


1.  Promoter says, “I’ll get a US lawyer to take care of our interests.”

2. Lawyer (who had previously represented promoter) drafts an escrow letter protecting promoter and 3 Jap.investors.

3. Legal fees paid by joint venture.



Did lawyer have an atty-client relationship with Japanese investors?




1. Lawyer did not clarify who he represented.




2. Investors did not manifest their intent to get legal services from him.




3. Joint venture paid legal fees, but that money was from Jap. investors.




4. Look at who he emailed, sent letters to, had telephone calls with.  Lawyer only t



talked with the promoter.




5. Japanese’s agent in LA never called the lawyer.

3.  Gratuitous Service

Perez v. Kirk & Carrigan (Tx. App.—Corpus Christi, 1992).  Even if person is not a client, can still find a relationship if lawyer generated a sense of trust.

1.  Perez, driver of a Coke truck, collided with a school bus and kids drown.

2.  Kirk & Carrigan, Coke’s lawyer, visited Perez in the hospital to get information about his negligence. He reveals that he had a previous accident and a speeding ticket.  Perez later claims that the lawyers told him that they were his lawyers and they would keep the info confidential.  Did the law form establish an atty-client relationship with Perez?

3.  Held: 

a.  An attorney/client relationship may arise from the gratuitous offering of advice. 





1.  May be implied from the conduct of the parties

2.  Does not depend upon the payment of a fee, buy may exist as a result of rendering services gratuitously.  

b.  Fiduciary duty may arise in normal, or even in preliminary, conversation.

1.  Confidential information received during the course of any fiduciary relationship may not be used or disclosed to the detriment of the one from whom the information is obtained.  Does not depend, as K&C allege, upon the absence of 3rd parties in the room.   

2.  In this case, the attorneys were at least under a fiduciary duty not to misrepresent to Perez that his conversations with them were confidential. 



4. R. 4.3:  If the lawyer knows there is a misunderstanding, he must correct it.



5. Remember this is for summary judgment.  

4.  Reasonably Foreseeable: Parker v. Carnahan

1.  Martha Parker’s hubby John had failed to file tax returns.

2.  Carnahan, John’s lawyer, got her to sign a joint return, making her jointly liable for the tax owed.  From the lawyer’s perspective, if you get the wife to pay the penalties, husband will not go to jail.  The lawyer had her in his office to sign the papers.

3.  Following a divorce, hubby went bankrupt. Martha was held joint and severally liable for the ex-hubby’s portion of the tax due. 

4.  Argument:  

a.  Lawyer represented both husband and wife. 

1.  All that is required is that the parties explicitly or by their conduct manifest an intention to create the attorney-client relationship.

2.  The communications and the signing of the returns took place in the lawyer’s office.

3.  Finding that there is no attorney-client relationship.  (Lucky to get off on this charge.)

4.  MR 4.3 Unrepresented Persons

- Lawyer shall not state or imply that he is disinterested. (Lawyer was clearly interested – trying to keep husband out of jail).  If the unrepresented person has a misunderstanding about the lawyer’s role, the lawyer needs to correct the misunderstanding.  Comment:  Shall not give advice to unrepresented person, except that they should obtain counsel.


5.  Entity as client (MR 1.13)

In re Legal Econometrics (Texas 1995)



1.The ranch hired Kelso to consult their economic problems.  Kelso hires Akin Gump.



2. If an acct. hires you for a corp.; there then exists an atty-client privilege on part of corp.



3.  Have to careful in corp. representation that it’s clear which entities are represented.


See Fassihi under fiduciary duty section for representation of an entity.

C.  Restatement:  Section 26, The Law Governing Lawyers

“A relationship of client and lawyer arises when:

(1) a person manifests to a lawyer the person’s intent that the lawyer provide legal services for the person, and either




(a) the lawyer manifests to the person consent to do so; or

(b) the lawyer fails to manifest lack of consent to do so, and the lawyer knows or reasonably should know that the person reasonably relies on the lawyer to provide the services; or

 

(2) a tribunal with power to do so appoints the lawyer to provide the services.”

D.  What to consider before taking a client?

1.  Do I have the necessary expertise?


2.  Do I have time for the involvement?

3.  Who is asking for the representation?  In Nona, was husband speaking for the Δ wife in asking for representation?


4.  Ability to pay


5.  Will this be a media event?


6.  Conflicts of interest?


7.  Do I have the stomach to represent the client?

V.  Fees 

A.  Nonrefundable retainers and advance fees.  

I.  Advance Fees: client pays then L bills against advance until tapped out. 


1.  Good because they make the client serious



2.  Client is aware of what he is spending because the L will ask for an advance each time.


II.  Nonrefundable retainer.



1.  May get the L into trouble in dealing with unsophisticated clients.



2.  Must be in writing



3.  Types of liens

a.  Charging lien—lawyer gets the money, then pays the client his portion out of that

  


b.  Retaining lien—keep the C’s documents until bill paid in full





i) powerful, but risky, ii) law uncertain

B.  Contingent Fees
Jackie Tyler’s Divorce:  May an attorney enter into a contingency fee arrangement where he gets the larger of an hourly rate, or the amount recovered?  No. See TX Opinion 518 (p. 124)

- Argument was that there was already a fiduciary duty when Jackie and atty signed fee arrangement.  L had already filed divorce papers before agreeing upon fee arrangement.

1.  Contingent fees are generally disapproved of in family law context.  MR prohibit contingent fees for divorce and criminal cases.

a.  Divorce – public policy against divorce.  Don’t want to take that money away from the family.

b.  Criminal – Conflict of interest is too substantial.  

2.  Policy – They are justified because lawyers take and share risk with clients.  There was no risk in this case.  Can only take contingent fee on things with risk.  Ex.  If you know client will get $3,000 from insurance co., can’t get contingency fee on that.  Can if insurance co. had refused to pay, and then pays b/c of lawyer’s involvement.

- Modifications of fee arrangements fall under the fiduciary duty.  Have to have a really good reason to change fee arrangement.

- OK to have mixed hourly/contingent fee arrangement.  Hourly rate is usu. reduced in that situation.

C.  Forfeiture of fees:  See Burrow v. Arce in Fiduciary Duty Section.

D.  Investing in Clients:  

1.8 Notes

a.  requires an appraisal, must be in the acceptable range

b.  to undo a deal, need an appraisal

c.  works one way—Lawyer can’t unravel the deal.

d.  fair and reasonable doesn’t apply to familiar transactions.  

Analyzing these cases:


1.  1.5 reasonableness + 1.8(a) = determination of what the fee should be.

2.  1.7 inquiry to make sure there are no conflicts.  For example, several clients may be vying for the same VC$

ABA 418:  blessing to invest in firms.  Look at 1.5(a), 1., 1.8(a)

I.  Background in Texas

1.  Oil and gas attorneys have done this for a long time.  Lawyers agree to do the drilling K, lease, title work, etc. in exchange for a 1/16 or 1/32 interest of well.  If you do enough of these, it becomes lucrative.


II. 1.5 Reasonable Fee Rule and 1.8(a) Rule on Prohibited Transactions

a. 1.8 Key Rule to Study. Lots of nuances on what a lawyer can and can’t do

b. 1.8(a) A lawyer shall not enter into a business relationship with client UNLESS:

i. Transaction is fair and reasonable

ii. Fully disclosed and in writing 

iii. In a manner reasonably understood by client. 

iv. Client has to have a reasonable opportunity to seek outside counsel.

1. Note—just consultation for outside counsel. Don’t have to have them. 

v. You must have consent in writing.  

c. Fair and Reasonable:  must be within a range that is reasonable. Cant do 50 dollars of work for 1/32 of a well.

III.  ABA Formal Ethics Opinion 00-418 (p.138)


- Acquiring Ownership in a Client in Connection with Performing Legal Services

- You can invest in companies.  If it’s a fee, must go through 1.5 and then 1.8.  If it’s just owning stock, go through 1.7(b) and then 2.1.

VI.  Duty to Report

Rule 8.3  Reporting Professional Misconduct—Self-Regulation
a.  If L knows, L must tattle to authorities about violations of professional conduct which raise a substantial question (not just any violation) of honesty, trustworthiness, fitness as a lawyer.  

b. Rule is subject to 1.6 confidentiality—does not trump 1.6.  However, TX’s 1.05 is much broader.

Substantial: seriousness of the offense, not the quantum of evidence-N3. 

 Himmel:  Must report unprivileged information that constituted another lawyer’s violation of ethics.  Can’t settle away that claim.  This attorney had agreed not to pursue a claim against another attorney in exchange for $75,000 for his client.  

- Rule doesn’t require disclosure if info is confidential.  Info in Himmel was found to not be privileged b/c she brought her mom and fiancé into the meetings.

- What’s wrong with settling away civil/criminal/grievance actions?  Almost like an extortion element; there’s something inherently dubious by just entering into the agreement.

-Before this case, most people thought that confidentiality would protect lawyer; but, having other people in the room may break privilege.

Rule 8.3

1. Lawyer has actual knowledge – often the reason you don’t file every time a client tells you facts; b/c may not have enough knowledge.

2. Honesty, trustworthiness, or fitness.  Stealing money: always.  Missing one SOL: probably not enough.

3. To appropriate authority.  1) Lawyer’s care program (if mental illness or chemical dependency); 2) Grievance committee; 3) Maybe court, i.e., if find a discovery violation.

VII.  Conflicts

Current Clients:

1. MR 1.7.


a. 2 Parts:



i.  Directly adverse conflict – means directly adverse to another client.

- ex. Can’t be P and D in same litigation. (Non-consentable conflict.  Extends to cross-claims)



ii. Materially limited conflict – cannot represent if materially limits client.


b. Resolved in same way:

i. Lawyer has to reasonably believe that there is no adverse effect upon representation of client.

ii. Must get consent from both parties after consultation.

2.  TDR 1.06:


a.  Cannot represent opposing parties to the same litigation.


b.  Cannot represent if:

i. involves a substantially related matter in which that person’s interests are materially and directly adverse to the interests of another client.

ii. reasonably appears to become adversely limited by firm’s responsibilities to another client, a 3rd person, or firm’s own interests.


c. Can represent in (b) if:

i. the lawyer reasonably believes the rep. of each client will not be materially affected, AND

ii. client(s) consents after full disclosure.

d. When have represented multiple parties in a matter, cannot later represent any one of the parties against the others arising out of the matter, unless have obtained consent from all parties.

e. Have to withdraw if representation becomes improper.

f. Imputed to all lawyers in same firm.

****Note: “substantially related” language in TDR only applies to “directly adverse” prong, not “materially limited” one.

3. Dresser Industries
Concurrent representation—suing your own client.  Can a lawyer represent a client in a manner and be adverse to the client in an unrelated manner?  

*** Can’t sue a current client in a fraud action…automatically throws you out.

ABA view:  Generally not permitted w/out consent.  View is rooted in loyalty.  Should not have firms representing clients and the suing them in other actions.

TX view:  OK except when alleging fraud.

	Case
	Susman Godfrey represents:

	Drill Bits Litigation
	Class of plaintiffs

	Antitrust
	Dresser as defendant

	Asbestos
	Dresser as defendant


0. Susman’s actions to resolve conflict – went to Dresser and said he would give them their money back and find them another lawyer.  Susman thinks loyalty should not be implicated and can handle both cases b/c the cases are not substantially related (language in TDR 1.06).

1.  District Court held: 

a. matters aren’t substantially related under TX 1.06(b)(1).  Note that in TX, can be directly adverse, so long as actions are not substantially related.  In TX, seems that you can normally sue a former client.  ABA normally cannot. 


b.  Drill Bits plaintiffs are not adversely limited.

2.  Fifth Circuit:

A.  The DC erred in solely looking at the local (TX) rules (substantially related and adversely limited).  The court should have also looked to:



1.  The ABA model rules:  directly adverse, materially limited



2.  Case Law-Woods considerations.  Does the conflict have: 




a.  The appearance of impropriety in general, or




b.  A possibility that a specific impropriety will occur, or

c.  the likelihood of public suspicion from the impropriety outweighing any social interests which will be served by the lawyer’s continued participation in the case.



3.  Loyalty—even if the lawsuits seem unrelated.

B.  Rule of Thumb:  However a lawyer’s motives are clothed, if the sole reason for suing his own client is the lawyer’s self-interest, disqualification should be granted. 

C.  Hot Potato Rule:  can’t convert a 1.7(a) conflict into a 1.9 conflict by firing the client. (Easier when just doing transactional work; time elapses and then firm can sue them).

D.  This case rejects the application of local standard in federal court.  There’s a difference as to who can be your client in TX court and fed. court.


Example of how directly adverse and materially limited work 



a. п (driver) and п (passenger) v. Δ (driver)



b.  if passenger sues the Δ driver, can’t represent both because “directly adverse,” 1.7(a)

c.  If L counsels one п to forego one claims and sue only the Δ, this may “materially limit” client, 1.7(b)



d.  Correct advice may depend on who has deeper pockets. 

4. Merging Firms

a. Can’t continue to represent Ps and Ds in same litigation.  Do you have to pull out of both sides? Trying to stay on one side is probably impossible b/c there will be a lawyer in your firm who knows stuff on other side.

5. Maritrans (PA 1992) – representing competitors



  





Former representation: 



finances, labor, long-term


objectives, strategy, intimate. 


knowledge.  

1.  Pepper represents Maritrans (shipper) in labor negotiations.

2. Competitors in same industry seek out Pepper to do their labor negotiations (labor is a big part of a shipper’s competitive edge).

3. How can Pepper be disqualified when there is no litigation?  How can Pepper be disqualified when there is no factual overlay?
4.  Case raises playbook argument in conflicts.

5.  The conflict of interest here is a breach of fiduciary duty.  Fiduciary duty involved loyalty plus effort to avoid conflicts of interest. 

2.  The proper remedy here is disgorgement of fees. (a la Burrow v. Arce)

3.  One L out, they are all out, 1.7, 1.8(c), 1.9, or 2.2.  Imputed.

4.  ABA 1.9(a):  An attorney’s representation of a subsequent client whose interests are materially adverse to a former client in a matter substantially related to matters in which he represented the former client constitutes an impermissible conflict of interests actionable at law. 

5.  The Chinese Wall here is not impenetrable

6.  Differs from Dresser in consent (Maritrans had consented to letting Pepper represent some of the NY competitors.)

Multiple Client Representation – 1.7(b) “Materially Limited”

1. Multiple Client Representation In the Criminal Context: Actions, Crimes, Possibility of Plea, Sentences all must be the same for both clients to avoid conflicts. Generally not a good idea.

2. Lawyer’s Own Interest:

a. Interest in client – take equity for a fee; tell client that your decision-making may be colored by your interest in that company.  Must get consent from client

b. General Stockholder – may have to get consent of your side if you own stock in other side.  Controlling int. would be enough to form a conflict as well as if the investment is a sizeable percentage of that atty’s wealth.  Note: mutual funds are different b/c idea is that you don’t have control over that investment.


i. Firm can:



- not take the client



- one atty divest his shares



- oust the atty.

c. Lawyers having personal relationships with clients – pre-existing relationships are allowed, but still may pose a conflict.

d. Family relationships
e. Third-party interests – covers relationships where atty may be in partnership w/ a 3rd party.  

3. Simpson v. James (5th Circuit)

1 Oliver helps Simpson structure a deal to sell her corporation.

2.  When 1st payment is due, there’s a fire at Tidecreek, all stock is destroyed, so they are unable to pay her.

3. Oliver no longer w/ firm.  New atty, James, works out an arrangement for renegotiated first payment.

4. Meanwhile, Tidecreek get insurance proceeds for burned stock.

5. Simpson doesn’t get paid.  Tidecreek stock, which was used to secure the deal, is worthless.  Individual investors are bankrupt.  So she sues the law firm.

6. Lawyer represented both buyer and seller in this transaction.

7. Conflict is extremely severe, particularly in renegotiation when lawyer knows that Tidecreek has insurance proceeds. Fiduciary problem:  What kind of disclosure did James give to Simpson?  He didn’t tell her abt. insurance proceeds.


8.  Atty found negligent.

4.  See Baldasarre in Fiduciary Duty section.

5. Rule 2.2 – Intermediary


- being atty for the “situation”

- wrapped up under 1.7(b).  Ethics 2000 is eliminating it.


- in Tx, if acting as an intermediary, has to be in writing.


- covers situations where: 1) resolving a dispute; 2) forming a transaction

Analysis:

1. Consult with both parties and disclose risks and benefits of having 1 lawyer represent both parties, and then get consent.


a.  Benefits include: decreased costs, less argument, unified approach

b. Risks include: loss of confidentiality, privilege is at risk – can prejudice client in future litigation.

2. Best interest analysis – lawyer reasonably believes that matter can be resolved on terms compatible with client’s best interests.  Objective std.

3. Are clients capable of making adequately informed decisions?  Shouldn’t do this when clients have disparate legal experience, money, business experience, education.

4.  Lawyer has to be impartial – if have a longstanding relationship with one of the parties, there is bias; can’t be an advocate to either of the parties.

Differences betwn 1.7(b) and 2.2:


1. 2.2 says when there’s a conflict, get out of whole thing

2. 1.7(b) is silent; depends how aggressive atty is; some would just get out, others would choose one side.

Where you can run into trouble:

1. Mirror image wills – have to look at facts to determine if can draw wills for both; no confidentiality; Wills attys meet with one and then decide if can represent both.

2. Criminal cases – law doesn’t permit multiple client rep., same firm is imputed; courts don’t want to retry b/c of ineffective counsel.

Former Clients

1. MR 1.9:


a. Same or substantially related


b. Matter is adverse


c. To former client

2. TDR 1.09: Same as MR +


a. Reasonable probability that there will involve a confidential info violation


b. Challenges validity of work product for the former client.

1.  L must not oppose former client where

a.  same or substantially related + personally represented the client.  If matters are the same or substantially related, there is an irrebuttable presumption that information retained is harmful to the former client (lawyer gets an unfair advantage because of the former representation)


--Coker: defines same or substantially related. 



1.  TX:  apply Coker


2.  5th Circuit:  use Coker or Loyalty

b.  Materially Adverse—NME.  Former client shouldn’t have to stay out in thunderstorm waiting for lightning to strike. 

2.  Loyalty:  American, this case is like Dresser for former clients.  DC’s: TX is not the sole authority. 

3.  Appearance of Impropriety--American   

4.  The result:  once the two matters are deemed to be substantially related, there are two irrebuttable presumptions that are triggered.

a.  The confidences and secrets were conveyed by the client to his lawyer during the former representation.  This is so that the former client is not placed in a situation where he has to reveal the confidential information he wants to protect in order to prove that the lawyer who represented him has a conflict of interest.

b.  The lawyer shares his former client’s confidential information with all other lawyers at his firm.

 NME v. Godbey (Texas 1996)
1.  NME was the target of criminal prosecutions arising from alleged misconduct in its handling of many psychiatric hospitals.

2.  NME employees were implicated individually in these criminal investigations.

a.  Cronen:  was represented by Tomko at Doke & Riley, gave the firm confidential information.  

b.  Wicoff:  was represented by Tomko at Doke & Riley for 7 mo. then Tomko at Baker Botts for 5 mo. 

3.  Baker and Botts, representing multiple plaintiffs, files lawsuits against NME.

4.  NME files to have Tomko (and BB) removed under the presumption that all BB lawyers have info that Tomko had.


a.  Motion Denied by DC because:



1.  BB had not actually represented NME



2.  BB owed NME no duty of loyalty. 

5.  Cronen makes a motion to have BB removed


a.  Motion denied by DC because:



1.  matters were substantially related (actually the same), but



2.  was not adverse to Cronen

I.  NME disqualification motion


A. Tomko never represented NME

1.  he expressly assumed a duty to preserve NME confidences.  NME is treated as a client b/c of joint defense agreement



2.  There was definitely confidential information shared.

3.  Confidences were based not on L’s former representation, but on L’s duty to the party to preserve its confidences.


B.  How about BB?

1.  If Tomko had represented NME, there would be an irrebutable presumption that confidential information was spread throughout the firm, therefore disqualified. 

2.  Same rule applies when L is obligated to preserve another’s confidence, not because other was a client, but because L had promised.

II.  Cronen’s disqualification motion:  Former Client—Is the pending matter materially adverse?

A.  Yes—BB will find information about NME that bring to light Cronen’s involvement, opening him up to liability or prosecution.

B.  The chances of being struck by lightning are slight, but not slight enough, given the consequences, to risk standing under a tree in a thunderstorm.  He is entitled to object to being forced by his former lawyer to stand under a tree while the storm rages on.  

Nutshell:  TX S.C. ruled BB disqualified b/c treated the joint defense agreement as a quasi-client status.  Adversity exists b/c BB’s investigation could uncover info that could implement Cronen.  Note:  criminal aspect of this case probably made court tougher.

TX Presumption that there is an irrebutable presumption that if matter are substantially related, there’s a presumption that info is shared with all lawyers in firm.

Coker (Texas 1989)

The Texas Supreme Court defines “substantially related”


“The moving party must prove the existence of a prior attorney-client relationship in which the factual matters involved were so related to the facts in the pending litigation that it creates a genuine threat that confidences revealed to his former counsel will be divulged to his current adversary.  Sustaining this burden requires evidence of specific similarities capable of being recited in the disqualification order.  If this burden can be met, the moving party is entitled to a conclusive presumption that confidences and secrets were imparted to the former atty.”

In re American Airlines (5th Circuit 1992)

1.  V&E sought out by P and D.

2. Is there a problem b/c V&E was former counsel for American Airlines?

3. Yes.  Duty of loyalty; law firms owe loyalty to former clients.

4.  The substantially related test is concerned with both a L’s duty of  confidentiality and a duty of loyalty.

4.  Question:  How long does that loyalty last.

5. Throws 5th circuit in a more pro-disqualification arena.

How jurisdictions analyze if a matter is substantially related:

States:

1. Matter specific?

2. Info. specific?

a. TX – Coker standard.  Non-rebuttable presumption.  Apart from NME, look more at facts to see what could have learned in 1st representation that would have helped in 2nd.


b. Other state courts – law firm can provide affidavit that no info in files.

Federal:

1. 5th circuit – American Airlines – Duty of loyalty.  Law firms owe duty of loyalty to former clients.

2.  7th circuit (Posner) – only look at matters and put them side-by-side.  If the objective is similar, then cannot represent.  May be due to playbook argument. 

Misc.

Where L is likely to be a necessary witness—MR 3.7

a.  exceptions for uncontested issues, value of lawyer’s services, substantial relationship to the representation.


b.  Where it comes up



1.  witnessing the drafting of an agreement or will, then a dispute arises.



2.  Where the attorney hears secrets, like the construction worker in Morgantown.

VIII.  Malpractice (McConnico Outline)

Econometrics v. Vaughn


1.  Grady Vaughn owned 2/3 of the stock in Chama Land and Cattle Company.

2.  LEI and Akin Gump lawyers told Grady that, because of the pending prosecution (probably wasn’t going to happen), Grady should restructure Chama.  

3.  The restructuring resulted in Grady losing control of the ranch for 50 yrs. (Kelso of LEI now had control).


5.  Problems with the representation;

a.  AG attorneys never advised Grady of the conflicts and potential conflicts of interest that existed when Grady signed the voting trusts in his individual capacity, and in his capacity as trustee for his brother, Gary Vaughn. 

b.  AD did not advise Grady of the serious consequences that might flow from the implementation of the reorganization plan.  Kelso was placed in the position of voting trustee in relation to Grady’s stock and the Vaughn corporations. 


6.  Malpractice actions



a.  Matters of tort and are governed by a two-year statute of limitations. 



b.  An attorney client relationship existed between Grady and AG.



c.  The acts in this capacity constituted negligence. 



d.  AG breached their fiduciary duty they owed to client Grady.  


One of five Lawyers have had grievance or legal malpractice actions filed.  Legal malpractice tied to the economy.


1.  25% of actions v. PI plaintiff’s lawyers


2.  Many in family law

I.  Who can sue?


A.  American Rule:  only someone L is in privity with.



1.  i.e only the insured



2.  Shareholders can not sue



3.  members of class can’t sue until the class is certified.



4.  exception for wills and trusts.


B.  Assignment of Claim



1.  


C.  Bankruptcy


D.  Exceptions to the privity rule



1.  Attorney may be sued by non-client for negligent representation.  Requirements:




a.  knew who the person was




b. Knew person would rely on information 

II.  When can you Bring a lawsuit? Four year statute of limitation for Br/ Fiduciary Duty, S/L tolled during litigation.

III.  What can you sue for?

1.  Causation:  Subjective—should have won but for the negligent representation.  Objective—should have won the lawsuit.


2.  Breach of fiduciary duty:  

a.  Must the attorney have absolute good faith, or perfect candor?



b.  No harm requirement to get attorney’s fees, Burrow v. Arce. 

IV.  How to avoid a lawsuit.


a.  yearly review of the professional code


b.  don’t build up the client’s expectations


c.  know who the client is.  Tell others (and keep a record) that you are not their attorney.


d.  Avoid conflicts. 

Unauthorized Practice of Law


1.  Crime because state gives the license


2.  loss of lee—like any other licensed profession.


3.  State bay injunction


4.  Non-L practicing law—in tort law, held to the same standard as a lawyer practicing law.

Problem Is Usually the definition:  Two main categories.


A.  Non lawyer’s who provide service close to the practice or law (immigration clinic, will kits, )



1.  are they doing these things?




2.  are they charging a fee?

3.  Are they easy to determine legal question?  Not practicing law to advise someone that it is against the law to run a red light.



4.  Are the risk and consequences high? (will drafting)


Situations:  



1.  Can practice pro se.

2.  NY lawyer in Texas:  can’t practice without a license, but may practice on federal matters.



3.  OK to write books and speech, 1st Amendment



4.  Can’t tailor advice to the facts—Immigration Clinics

5.  Many historical exceptions:  past due bill collection is done by lay people.  Real estate:  allowed to draft and enforce K’s.  Sports agents:  don’t have to be lawyers.  .


B.  Entities:  giving legal services close to their non-L business (bank forms, loans)

Accountants: may offer advice, even propose a plan, can’t execute the documents, though.

Accountants in litigation:


1.  Federal District Court:  pay money, no accountant


2.  Tax Court:  owe $, accountant is OK

. 

IX.  MDP’s—Integrated Services:


1.  In Europe



A.  Big 5 office that offers legal and non-legal services.



B.  France: Captive law firm.  Big 5 associated with a law firm, exchange services.



C.  Loose affiliation.


2.  What should the US do?



a.  5.4: no partnerships with a non-lawyer, no corporation, can’t share legal fees.

Ex.  Corporation setting up in Europe.  Big 5 could bundle advertising and legal with the EU team.



b.  How to do under 5.4




1.  law firm could get non-L employees (can’t be partners, but can share profits)

2.  Independent contractors:  would have to pay on and arms length basis, NO contingents.



c.  Problem: Big 5 has the advantage because of teamwork.  ABA is opposed to MDP’s

d.  The DC rule;  sole business has to the the practice of law, but allows non-lawyer partners.


3.  Possible models for MDP’s



a.  status quo:  independent contractors, employees



b.  contractual affiliation:  get rid of sharing of fees



c. joint ventures:  separate but working together, V&E KPMG, allow sharing of fees. 



d.  Fully Integrated—fully merged, integrated services.


4.  1.10 imputed disqualification is a roadblock to MDP’s.  Solutions:



a.  overhaul 1.10, make it easier for migratory lawyers, formed Cs



b.  keep entities



c.  separate, flexibility to get another firm. 

Confidentiality: protection of the Lawyer, client privilege

a.  if business advice has a legal elemlent, A/C attaches, would have to be handled solely by lawyers.  (law department of the MDP)

b.  L has to be holding himself out as a lawyer to have A/C attached.  Lawyer who designs a webpage would not qualify.

c. Ex.  Arthur Anderson: lawyers there don’t practice law, just offer advice.  Lawyers there are not practicing law. 


Conflicts:


Accountants (as accountants) have duties to shareholders, or disclosure, etc.  


As consultants might put a firewall between Dell and Compaq, thereby represent two clients without consent.  

How to regulate MDP’s







Pentima:  While at another firm, represented the NY competitors.  Later moves to Pepper. 





Pepper (law firm) and Messina (lawyer there) 





NY Competitors





Maritrans
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