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Federal Rules of Evidence:  General Information

· Values of Rules of Evidence:

· Predictability, settlement

· Efficiency

· Stability (search for the truth without inflammation)

· Reliability

· Social policy

· Goals:
· Designed to protect against ineffective juries

· Generally applies to all trials, with a few exceptions for bench trials.

· Purpose

· Must articulate what you are trying to prove

· Rule 105 - Limited Admissibility: Evidence might be admissible for one purpose but not for another.
· There are good and bad purposes:  Always find GOOD purpose so evidence is admissible. 

· Ex. Witness gives pretrial statement.  At trial says he wasn’t there, did not see the accident.  Plaintiff should try to offer the statement to impeach the witness and attack his credibility. Should not offer the out-of-court statement for its truth.  The not-for-truth purpose, CREDIBILITY, will get you around the hearsay rule.

· Remedy: Court issues a limiting instruction.  

· Ex.  Evidence may only be considered for credibility, not for its truth.
RELEVANCE RULES:  401-415

Rule 401 – Definition Of Relevant Evidence

Evidence having any tendency to make the existence of any fact that is of consequence (in dispute) to the determination of the action more probable or less probable than it would be without the evidence

· Any evidence that tends to prove a proposition in dispute in the case is relevant.

· Tends to prove: Can you think of any reason why this MIGHT be probative?

· Test: Does presence of evidence advance the case in any way?  Does the evidence have probative value?  If so, it is relevant.

· Absence of proof may be relevant.

· Jury decides sufficiency – a whole different standard.

· Conditional Relevance:  Rule 104(b) Evidence is conditionally relevant when its probative value depends upon the existence of another fact.

· Proponent must provide enough evidence to support finding of conditional fact.

· Judge should admit evidence if proponent has already produced the other materials or promises to produce them later. 

· In dispute in this case:  The substantive law governs what is in dispute. (doesn’t come up that often)  

· Ex. NIED information is irrelevant if plaintiff was not in the zone of danger.

Rule 402 – Relevant Evidence Generally Admissible; Irrelevant Evidence Not Admissible

All relevant evidence is admissible unless excluded by the Constitution, an Act of Congress, the FRE, or by other rules prescribed by S.Ct. pursuant to statutory authority.  Evidence not relevant is inadmissible.

· All relevant evidence is admissible unless it is excluded by:

· Other federal evidence rules

· The United States Constitution

· Congressional statute

· State rules cannot exclude relevant evidence.  

· McDade Amendment:  Federal prosecutors are bound by state ethics rules.  Ethical rules are not exclusionary rules and are not federal rules of evidence.  No real impact.

Rule 403 – Exclusion Of Relevant Evidence On Grounds Of Prejudice, Confusion, Or Delay

Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence

· Where a judge determines that the prejudicial effect of the evidence substantially outweighs the probative value, the evidence is excluded.

· Judge has wide discretion.

· Arguments:

· Proponent:  Evidence is relevant to prove proposition.

· Opponent:  It is relevant, but bad things will happen if it is admitted.

· Requires judge to balance probative value with:

· Prejudicial effect; 

· Risk of confusion; and 

· Undue delay. 

· This is the only possible 403 objection for a bench trial.  

· Geared toward admitting probative evidence:
· Evidence should only be excluded in egregious cases: the prejudice must substantially outweigh the probative value.

· Where the probative value and the prejudicial effect are equal, evidence is admitted.

· Always consider probative value in light of everything else.

· Evidence is more likely to be excluded if the government does not try to limit its prejudicial effect.

· Test for Prejudice: Does it harm the opponent in an unfair way?
· That which would enflame the passions of the jury, probative or not. 

· Not just that it hurts the other side, but that it hurts the other side unfairly.
· How to balance the prejudicial and probative value: 

· Consider all of the evidence when considering probative value.  

· The more evidence you have, the less important one fact will be.

· The less evidence the prosecution has, the more prejudicial evidence they can get in.

· Old Chief:  When considering evidence, must consider alternative ways to prove the same point.

· If the plaintiff can prove the same point in an equally probative way without prejudice, he must do so. 

· More lenient standard in some cases: 

· Airplane crash cases:  Can prove this through similar accidents because judge takes proof problems into account.
· Discrimination cases:  Can prove discrimination through similar past cases.  Judge is lenient because of proof problems.
· How to object on 403 grounds:
· Make in limine motion in advance of trial. 

· Judge gives ruling on admissibility of testimony.  

· Object before the question is answered.

· Wait for question to be answered.

· Stipulations:  Agreement to allow a fact into trial without proof.
· They are used to protect against prejudice.

· Stipulations are disruptive for the jury.

· Can a party be forced to accept a stipulation?

· Defendant can’t force plaintiff to enter into stipulations of intent.

· Rationale: Plaintiff should be able to prove his case the way he wants to.  Must prove every element of the crime beyond a reasonable doubt and proof is often more probative than a stipulation.  Stipulation could actually prejudice government.

· Exception: Oldchief:  If defendant accused of status crime, felon gun possession, government must accept stipulation to felon status.

· Standard on appeal: Abuse of discretion.  

· Test:  Could any reasonable trial judge come out the same way?  

· Only egregious errors result in reversal.  Almost never reversed.

· Remember that credibility questions are for the fact-finder.

· If there is no objection, apply the even more permissive plain error standard, because the objection is considered waived.  

· Common 403 Problem Areas:
· Personal Injury Cases:
· Defendant wants to bring in evidence about an unsavory aspect of the victim’s past.
· Wrongful death of father. After the police shot the victim they found bondage magazines in plain view.
· Plaintiff is suing for damages so evidence of his father’s character is probative.  Brings into question what type of father the victim was.  Evidence of magazines is admissible.
· Wrongful death of spouse.  Defendant tries to introduce evidence that the spouse remarried after death.  
· Usually considered inadmissible because loss isn’t recompensed by the fact that a new spouse exists.  
· Exception where evidence of a new spouse indicates an alternative source of depression.
· Plaintiff tries to bring in evidence that induces sympathy: 
· “A day in the life” film:

· Probative: Shows what it is like to be in the plaintiff’s position. 

· Prejudicial: Issues of selectivity and typicality. 

· Must be a typical day.

· Defendant must be able to examine all the film.

· Can’t overdo it/over-reach.
· Victim Evidence:
· Civil Cases: (Most visuals are decided in limine)

· Gory Victim Photos:  Ex. Defendant was in a petrochemical plant fire where he and a friend were severely burned.  He wants to introduce burn photos.

· Can admit photos to show how plaintiff healed. 

· Can use photos to prove compensible damages.  

· Can use photos of friend to support ED claim.

· No overkill allowed:  Limit photos to what is necessary to prove these points.

· Ex. Douglas v. Hustler – Aspiring actress with nude photos, needs to prove effect on career.
· Can’t just show the worst of Hustler.  Must limit the visual evidence to the edition that the plaintiff was in. 

· CAN’T OVERDO IT:  Introducing offensive hustler excerpts in excess of her own photo spread provided a non-representational mode of proof. 

· Criminal Cases:

· Gory Victim Photos: 
· Have high probative value and are almost always probative of something.

· Can be used to tie the defendant to the crime.

· Can be used to show intent if defendant claims accident.

· Be careful of overkill. 

· Vivid Victim Information (McVeigh case)

· Can give a little of the victim’s background to establish credibility. 

· Ex.  Establish a foundation and context for the jury.

· Can show how the victim got to event & why he was there.

· Gruesome evidence can be used to show intent.

· Victim impact evidence:  Has little probative value, but admissible in McVeigh because it showed mass destruction.

· Evidence as to Plaintiff’s Damages:

· Expert Witnesses:  Generally allowed to call an expert to testify about future inflation if payout is supposed to occur over time or there is an issue of lost wages.

· Admissible if evidence is based on economic principles.  Can’t be speculative.  (See witness rules)

· Courts look at how reliable the witness is, and how much money is at issue.

· Evidence of Defendant’s Net Worth: Can plaintiff try to show defendant’s monetary value?

· This evidence is highly prejudicial.

· Civil Cases:  
· If punitive damages, need to show that the award will impact the defendant so information is relevant.

· If compensatory damages, not relevant.

· Criminal cases:  Evidence of defendant’s net worth is rarely admissible.

· Prosecution must prove that the evidence is highly probative.

· Demonstrative Evidence:  Trying to recreate an event in some way because of a dispute as to what happened.  But, it is impossible to recreate perfectly, so there is a 403 issue: how close can you get to the actual event without confusion?

· Civil Cases:
· Standard is substantial similarity: All circumstances must be sufficiently similar surrounding the accident in dispute for evidence to get in.

· Evidence of prior accidents:

· If used to prove how accident occurred, conditions must be substantially similar.

· If used to demonstrate scientific principles, the recreation does not have to be similar at all.

· Examples:

· Michelena case – Plaintiff wanted jury to smell the pot but it was old, had been in the salt water.  

· Not similar enough.  Quantity and quality are important.

· Truck backs into person, had a beep, defendant proffers beep.

· Jury listening for it and there are no other noises.

· Excluded – not similar enough.

· Computer Demos:

· Airlines ok – must be fairly similar.

· Product Demos: often proffered by defendant.

· Must get something that does not purport to recreate the accident.  Must be close enough but not too close.

· Criminal Cases: Sometimes allowed.

· Can be very prejudicial, like shaking a baby crazily.

· Bench trials:  More lenient standard.

· PO observed drug exchange on street.  Recreated distance in the courtroom.  Defendant objected because elements were different.  PO argued unobstructed view.  Court held evidence admissible because the issue was one of credibility.

Rule 407 – Subsequent Remedial Measures (Civil cases only)!!!!!!

When, after an event, measures are taken which, if taken previously, would have made the event less likely to occur, evidence of the subsequent measures is not admissible to prove negligence or culpable conduct in connection with the event.  Rule does not require exclusion of evidence offered for another purpose.

· Plaintiff cannot admit evidence of defendant’s subsequent remedial measures to prove liability.

· 2 prong reasoning for the rule:

· Relevance based argument:  Could lead to whether the defendant should have reasonably known about the condition prior to accident.

· Social policy argument:

· Want to encourage repairs.  People wouldn’t fix things if subsequent remedial measures were admissible. 

· Negligence is determined by what you should have foreseen, not what you did after the accident.

· Must be a measure:  An action that would have prevented the accident from occurring:

· Any kind of repair. 

· Ex. Firing someone whose negligent conduct caused the accident. 

· Ex. Beefing up a safety rule.

· A report is not a measure.  

· Prentiss:  Even though a report might lead to a subsequent remedial measure does not mean it is excluded under this rule. 

· Purpose-specific rule:

· Evidence is only excluded if plaintiff offers it for certain impermissible purposes:

· To prove negligence (fault)

· Culpable conduct

· Defect in product

· Need for warning

· Admit Subsequent Remedial Measures:

· To show ownership or control:

· Ex. Defendant had enough control over the vehicle to have faulty brakes repaired pre-accident. 

· To refute a charge of contributory or comparative negligence:
· If defendant says it was open and obvious, plaintiff can admit subsequent remedial measure to refute the charge of contributory negligence. 

· Subsequent remedial measure must be responsive. 

· To show that the change was feasible: (if defendant controverts the feasibility of improvements) (substantive law issue)

· A change is feasible where it is within the state of human knowledge at the time and is not unreasonably expensive.

· Plaintiff must prove that there were alternative designs possible.

· Defendant must argue that just because there was a feasible alternative does not mean that his version was unreasonable.

· Most defendants concede feasibility when a subsequent remedial measure has been taken.  

· Defendants should stipulate to feasibility to keep subsequent remedial measure out and reserve other claims: 

· Duty: Defendant may argue that he had no duty to put in extra security because the crime rate was so low.

· Foreseeability: Defendant can argue that the need for change was not foreseeable.

· Causation.

· Contributory Negligence.

· Defendant may argue that alternative design was feasible but that the alternative itself had problems. 

· Third party repairs are admissible:
· SRM taken by someone other than defendant can be admitted!

· Pre-accident changes are admissible:  The social policy behind the rule does not apply here because the accident hasn’t happened yet.

· Subsequent remedial measures are admissible for impeachment:  

· Subsequent remedial measure is admissible only if the defendant makes an extravagant claim. 

· Ex. I have the safest product in history.

· Subsequent remedial measure is not admissible if witness is only testifying that the product is safe or reasonable.

· Not admissible if offered for simple contradiction of witness testimony.

· Procedure to get a subsequent remedial measure admitted:
· Introduce subsequent remedial measure for an admissible purpose. 

· Defendant will object on 403 grounds.

· If judge determines that the subsequent remedial measure is admissible, he must issue a limiting instruction to the jury.

Rule 408 – Compromise and Offers to Compromise  (Civil cases only) !!!!!

Settlement and pertinent discussions/negotiations are inadmissible to prove fault or amount of damages 
· Statements made pursuant to settlement negotiations and settlements themselves are inadmissible to prove admission of fault or the value of a claim.

· Policy: Encourages settlements.

· Designed to protect the party making the offer.

· Makes negotiations more conversational.

· Rule applies to both parties: Offeror can’t introduce his own settlement offer.  Would lead to lawyer disqualifications.

· Offers have to be styled as such:

· Threatening letters about strength of case are not settlement offers.

· When are settlements and statements made during settlement negotiations admissible?

· To prove bias or prejudice of a witness.

· To negate contention of undue delay in presenting a claim.

· To prove obstruction of criminal prosecution.

Rule 409

Offers to pay medical expenses are not admissible.

Rule 410 – Inadmissibility of Pleas, Discussions, and Related Statements (Criminal cases) !!!!!
Withdrawn guilty pleas, pleas of nolo contendere, offers to plead guilty, or evidence of statements to prosecutor in making such pleas are inadmissible in any proceeding

· Statements made during plea negotiations and guilty pleas themselves that are later withdrawn are inadmissible if guilty plea is NOT ultimately accepted.

· Policy:  If a withdrawn guilty plea was admissible as an admission, its prejudicial effect would outweigh its probative value.

· Requires formal negotiations with the prosecutor:

· Confessions to a police officer are not covered and may be admissible.

· Impeachment:  Statements made during plea negotiations cannot be used for impeachment.  

· If defendant lies on the stand and statements made during plea negotiation contradict his testimony, the government’s remedy is to bring new charges against him for perjury.

· Sentencing:  This rule does not apply at sentencing.

· FRE not applicable at sentencing (except privilege).

· Defense can ask government to agree not to admit information at sentencing.

· Waiver:  Must be knowing and voluntary. 

· Mezzanatto: If form says that if no agreement is reached, statement can be used for impeachment, defendant waives his rights under this rule.

· Burch: Extends Mezzanatto by applying waiver to the case-in-chief.

· Defendant entered into an agreement with the prosecutor that if he withdrew his plea, statements made pursuant to plea negotiations would be admissible even if he did not testify.  Agreement upheld by the court.

· Policy:  To let parties bargain with each other. 
· Breaches of Plea Agreements:

· If the defendant breaches his plea agreement, the prosecution can use statements from the negotiations and the plea itself against the defendant.

· Once plea discussions reach the contract stage, they are admissible because they are no longer negotiations.

CHARACTER EVIDENCE, PRIOR BAD ACTS, AND HABIT– RULES 404-406

Character Evidence is only Admissible When:

1. A criminal defendant introduces it to show his own good character.  Prosecution can then cross-examine. (See Rule 404(a))

2. Defendant can show that the victim was the aggressor by introducing pertinent character traits of the victim. Prosecution can then ask about the same character trait of the defendant. (See Rule 404(a))

3. Prosecution can introduce proof of a defendant’s sexual propensities in sex offense trials.  (See Rules 413-415)

4. Relevant for purposes of impeachment.  (See Rules 608 & 609) 

5. When the substantive law requires proof of character. (See Rule 404(b))

6. When character evidence is relevant for a not-for-character purpose. (See Rule 404(b))

Rule 404 - Character Evidence Not Admissible to Prove Conduct
· Rule 404(a) – Character Evidence Generally:
· You cannot introduce character evidence to show that a person acted in conformity with his character on a particular occasion.

· Focus on terminology: “wouldn’t” and “couldn’t” are indicative of character evidence.  “Didn’t” is not.

· Character evidence is not predictive of activity.

· Therefore diminished probative value and substantial prejudice.

· Civil Cases: Cannot introduce character evidence to prove how a person acted.

· Rationale:  A propensity inference may lead to a wrong conclusion & there is a huge risk of unfair prejudice.

· Criminal Cases: When is character evidence admissible to prove conduct?

· Rules are bent in favor of the defendant.

· Rule 404(a)(1) – Character of Accused:

· The prosecution cannot introduce evidence of defendant’s bad character or the victim’s good character in order to prove conduct.

· Ex. Nickname “monster” may be introduced for identity but not for character.  See 404(b)

· Defendant can introduce evidence of his own character BUT it has to be probative of the charge.  Prosecution can then rebut that character trait with their own witness or on cross-examination.

· Ex. If on trial for murder, can introduce peaceable nature, but not information about defendant’s honesty.

· Rule 404(a)(2) – Character of Victim:

· Defendant can introduce a probative character trait of the victim. 

· Ex.  If Defendant claims self-defense, can introduce evidence of victim’s violent nature.

· If defendant opens the door, the prosecution can cross-examine.  Limited to what is responsive.  

· Amendment:  If defendant attacks the victim’s character trait, the prosecution can attack the same character trait of the defendant.

· Defendant must define the character traits as narrowly as possible to limit the prosecution’s rebuttal.

· Rule 404(a)(3) – Character of Witness:  (See Rules 607-609)

· Sex Offense Cases: Different standards apply.  (See Rules 412-415)

· Rule 404(b) – When Character Is Used For Not-For-Character Purpose:  Applies mostly in criminal cases (upon reasonable notice by request of defendant). 

· Character admissible to prove an element of the crime: You can introduce character evidence to prove how a person acted when character is directly in issue under the substantive law. (ex. defamation, custody, negligent entrustment).

· Evidence of the pertinent character trait is admissible.

· Plaintiff must prove they are introducing evidence for not-for-character purpose!

· Proponent must articulate and stick to a specific purpose. Can’t use a litany of general purposes.

· Proponent must always make 2 connections:
· Between defendant and past conduct; and

· Between past conduct and crime charged.

· 2 Step Analysis:
· Find proper purpose.

· Apply Rule 403. 

Step One – Finding A Proper Purpose:

· Character is the only improper purpose.

· Prosecutor can generally articulate some good purpose, so usually admitted.

· Not limited to purposes below. 

· Bad Acts to prove intent (mental state/scienter, mistake and accident)
· Where plaintiff must prove defendant’s intent, he can use similar prior bad acts to do so.

· Hearst: Past conduct shows intent to commit similar crimes later.

· Ex. If defendant claims duress, can show that she previously committed another crime without duress.

· Ex. Absence of accident: If defendant claims mistake, on rebuttal, the prosecution can introduce bad acts proving intent (Woman kills 14 babies in the past).
· Ex. Defendant says no intent to distribute drugs (for personal use).
· Plaintiff can show 3 prior convictions of same to show intent.
· Defendant can’t say I am using this as a defense, so you can’t introduce for intent.
· Stipulations: If defendant wants to keep bad acts out, should try to stipulate to intent.
· Defendant can’t force plaintiff to enter into stipulations of intent.

· Rationale: Plaintiff should be able to prove his case the way he wants to.  Must prove every element of the crime beyond a reasonable doubt and proof is often more probative than a stipulation.  Stipulation could actually prejudice government.

· Exception: Oldchief:  If defendant accused of status crime, felon gun possession, government must accept stipulation to felon status. 

· Bad Acts to prove knowledge

· Prior uncharged similar acts are admissible to show that the acts in question were not performed inadvertently or without knowledge.

· Ex. I sold TVs but didn’t know they were stolen.

· If sold for deep discount, should know (or sold in the past).

· Bad Acts to prove plan or scheme to commit the crime charged

· Admitting uncharged misconduct to show that it was a part of the same plan that led to the charged misconduct.

· Only probative when element of crime is plan/scheme.

· Where government must prove premeditation, government can show preparatory acts.

· Conspiracy:  Can show acts that indicate association.

· Affirmative defenses/Justifications:  

· If defendant defends with provocation, prosecution can rebut defense by showing plan or scheme.

· Insanity defense:  plan or scheme shows sanity.

· Ex.  Defendant is charged with robbery.  Evidence that defendant stole a car may be admissible if the car was used to get away from the scene of the crime.

· Bad Acts to prove context
· If prosecution does not admit the prior bad act, there would be a gap in the story, so the government introduces prior conduct to provide a context for the jury. 

· Ex. Steinberg: Prosecution wants to introduce defendant’s prior bad acts against the witness to show that witness was the victim of abuse and had a reason not to call the police.
· Bad Acts to prove motive (for doing this act)

· Government introduces evidence of prior bad acts to show motive for the crime charges.

· Ex. Motive to kill to gain admittance into gang.

· Ex.  Kidnapping case.  Prosecution may want to admit evidence of drug addiction to prove that the defendant had motive to demand a ransom.  He needed the money to support his drug habit.

· Bad Acts to prove identity 
· Can use bad acts to prove identity if they are similar or unique enough to tie defendant to the crime charged:
· Crimes committed in unique manner – signature/modus operandi (obsessive conduct that sets defendant apart from others).

· Defendant has unique connection with location.

· Defendant has unique connection to victim.

· Defendant has unique connection to crime.
· Ex.  Rare technique for disarming alarms was used in a burglary case.  Defendant pleads innocent.  Prosecution may argue that defendant’s past robbery used the same unique method and therefore evidence of the prior bad act should be admitted to prove identity.
· Ex. Introducing Lewinsky in Jones case is not modus operandi because sexual interaction with Lewinsky was consensual.

Step Two – Rule 403 Analysis:

· Even if government articulates a proper purpose, must meet 403 standards.
· Conditional Relevance:  Judge must determine whether there is adequate evidence to support a conclusion that the defendant really did commit the prior bad act that the prosecution wants to admit.
· Determining Probative Value: How much evidence must the government put in to prove that defendant did the prior bad act?
· Standard: Could a reasonable juror believe by a preponderance of the evidence that the defendant committed these acts?
· Judge applies standard, assumes act committed, then balances under 403.
· Judge can consider current charge in evaluating whether prior bad act was committed.

· The more similarities the uncharged acts have to the crime charged, the higher the probative value.
· The older the uncharged act, the less probative.
· Distinguish prior bad acts from prior convictions.  Both are admissible if they meet the requirements.
· A prior arrest on its face, without underlying facts, is not probative of intent, knowledge, or other purposes for bad act evidence. 

· Apply balancing test: If remote, highly prejudicial, or not very important to prosecution’s case, should be excluded.

· Risk that jury will misuse evidence as proof of bad character and convict defendant for character rather than for the crime charged.

· If there are evidentiary alternatives, judge must look to them.

· Some bad acts are worse than others.

· Evidence of serious criminal activity other than that charged should be carefully examined.

· When probative and prejudicial is close, should be admitted.

Rule 405:  Methods of Proving Character 

· After it is determined that character evidence is admissible, what methods can be used to prove character?

· A witness can only testify to opinion and reputation, but on cross-examination, the prosecution can introduce evidence of specific facts such as prior bad acts to rebut testimony.

· Rationale:  Prosecution is giving the jury a basis for evaluating the credibility of the testifying witness by showing how well the witness really knew the defendant and by showing what kinds of standards the witness holds people to.

· Character by way of specific facts not admissible unless:

· Character is in issue.

· Not for character purpose.

· Responsive in testing a character witness. 

· Must have good faith proof that what you are asking about actually occurred.

· When asking about specific facts:

· Prosecution cannot introduce independent proof of prior bad acts.  Must ask and accept witness’ answer.

· There must be a way for the witness to know.  

· Ex. Can’t ask witness to discuss what the grand jury said when there is no way for the witness to know.

· Guilt assuming hypos are NOT permitted.
· Different rules apply in sex offense cases.
Rule 406 - Habit

Habit or routine business practice is admissible to prove that the conduct of person or organization on a specific occasion conformed to the habit or routine

· Habit evidence is virtually always admissible.

· Must distinguish habit evidence from character evidence: 

· Habit has much greater probative value than character evidence.

· Person more likely to act according to habit than character.

· What Amounts to Habit? Habits are virtually automatic and are repeated multiple times.  

· Look for reactive stuff.

· Habit is a specific reaction to a specific situation.

· The more volitional an act is, the more likely it is not habit.

· Ex. Perrin v. Anderson.  Violence is not a habit, but routinely reacting to things with violence is.

· Committing a crime more than once is not habit.

· Must have sufficient frequency to prove habit.

· Must be consistent to be habit.

· Must be reflex action.

· Must show sufficiently specific instances to show habit.

· Opponent will try to contradict by showing conduct inconsistent with habit
· Evidence of conduct within an organization:

· Courts admit routine practice more frequently than personal habit

· Must show that it is structured entity
Rule 412 – Rape Shield Law: Victim’s Past Sexual Behavior

Evidence offered to show that victim engaged in other sexual behavior, or to prove victim’s sexual disposition, is not admissible in any civil or criminal proceeding, EXCEPT as noted below.

· Rule limits the circumstances in which you can admit evidence of a victim’s past sexual behavior.

· Policy: Rape complainants need more privacy protection than Rule 404 provides.  
· We don’t want to discourage rape claims.  
· We don’t want juries coming up with their own views about the victim that then taint the verdict.
· Scope of protection:
· Covers sexual behavior, including activities of the mind (ex. previously watching porn).
· Rule 412 does not protect against disclosure of false claims of rape.
· Runs somewhat contrary to Rules 413-415.
· Civil cases: (Defendant trying to attack plaintiff)

· Apply a balancing test comparing the probative value of the sexual conduct with the dangers of unfair prejudice to the alleged victim.

· Reverse 403 balancing test: Defendant can’t admit evidence of the victim’s past sexual behavior unless probative value for the defendant substantially outweighs prejudice to the alleged victim.

· Provides for strong presumption of exclusion.

· Prejudice is okay to prove: 

· Alternative sources of injury.

· Damages, if self-esteem is at issue.

· Judges are sympathetic to defendants and unprotective of Rule 412 in civil cases.
· Criminal cases:
· Can only introduce evidence of past sexual behavior:

· To prove alternative source of injury.

· Ex.  Someone else committed the rape.

· Must still satisfy Rule 403. 

· To prove consent, defendant can introduce evidence of prior consensual sexual activity with the victim.

· Must still satisfy Rule 403.

· When Constitution requires admission. 

· Defendant’s right to an effective defense:  Despite the fact that Rule 412 applies on its face, it does not apply where the evidence that would be excluded is critical.

· Must balance the criticalness of the interests.

· Privacy of victim vs. the prejudice to the defendant.

· Interests behind rape shield law are outweighed by concerns for the defendant.

· Ex. Bear Stops: Charged with abusing boy, but boy exhibited sex abuse syndrome.

· Allowed to bring up past events to show that there are alternative perpetrators for abuse (not the act in question).

· Rape shield law may preclude it, but Constitution permits it.

Rule 413 - Evidence of Similar Crimes in Sexual Assault cases (criminal cases)
Rule 414 - Evidence of Similar Crimes in Child Molestation cases

Rule 415 - Evidence Of Similar Acts In Civil Cases Concerning SA/CM

Government seeks to admit evidence of the defendant’s past sexual behavior

· Defendant’s prior acts of sexual assault are admissible to prove that the defendant had a propensity to commit such crimes.

· Rationale: If you committed a prior sex offense you are deemed more likely to commit another.

· Policy: Provides for more liberal admissibility of defendant’s prior sex offenses in rape/sex abuse cases than in other types of cases.

· The FRE take a position contrary to Rule 404(b) in sex offense cases.

· Evidence may be offered purely to show that defendant has a deviant personality.

· Doesn’t have to be a conviction to have prior conduct admitted.

· Question is whether a reasonable juror could the prior conduct occurred.

· 403 analysis:  Judges retain discretion to exclude these acts.

· If the act (1) occurred long ago (2) is different from the instant case or (3) was under murky circumstances, the judge will take this into account in excluding evidence.

· But it is harder to exclude under 403 test in these cases than in 404(b) cases.

· Arguments against this rule:

· Discrimination:  Discriminates against Native Americans because they can only be tried for rape under federal law if it occurred on a reservation and most other rape cases are prosecuted at the state level.

· EP violation:  Rape defendants argue that it violates EP because it doesn’t apply to other criminals.  In robbery, can’t show priors.


· This is not strong evidence though because not a suspect class so you only need a rational basis.

· Academics argue that it should be limited to cases where consent is a defense.

· Makes more sense in consent cases than identity cases.

· The problem with this is that many rapists are identified by prior mug shots, etc.  Vicious cycle.

OPINION TESTIMONY

Rule 701 – Opinion Testimony by Lay Witnesses

· Lay Witness: A witness who draws his opinion from the standpoint of an average person.

· Amendment:  If lay witness is testifying to scientific, technical matters, or other specialized knowledge his testimony must be scrutinized under Rule 702.

· An opinion is only admissible if:

· It is rationally based on the perception of the witness: AND
· Personal knowledge required. 

· Witness must establish a foundation for his knowledge. 

· Witnesses need sufficient familiarity with what they are testifying about.

· Ex. Truck driver cannot opine as to accident that he did not witness

· Judge can exclude irrational personal knowledge.

· It helps the jury to determine the relevant facts:

· Even if it is only an opinion, if it is helpful, it should be admitted.

· Opinions as to common sense impressions are admissible:

· Appearance

· State of emotion

· Intoxication

· Speed of vehicle

· Testimony helpful in resolving issues

· Legal conclusions as to ultimate issue not permissible. (Direct statements that instruct the jury on the law) (See Rule 704)

· Difficult to figure out if witness has been asked to draw legal conclusion.

· Courts: Witness can’t use the buzz word that would be the ultimate issue for the jury, but can use common usage of language to help jury determine what witness means.

Lay Witness v. Expert Witness

· Sometimes courts allow lay witnesses to give expert testimony even though Rule 701 says that witnesses providing specialized knowledge must meet requirements of 702.

· Experts have more rigorous disclosure requirements:  See Rule 702.

· A witness can be both a lay witness and an expert witness.  Focus on the testimony.

· What kind of information can a witness rely on in forming his opinion?

· Lay:  Can only rely on what the know!!!  Need personal Knowledge.

· Expert: Experts can rely on any information, admissible or not, that other experts in the field would reasonably rely on.  

· Can testify to a broader scope of things.  

· Don’t need personal knowledge.  

· Can rely on symptoms, medical records, etc.  

Rule 703 – What Sources Can an Expert Rely on in Forming an Opinion? (being revised this year)

The basis of an expert’s testimony must be from a source reasonably relied upon by experts in the field, or, if not, data must be admissible in evidence

· Expert: A witness who has specialized knowledge and training purported to be helpful to the jury’s understanding.

· Amendment:  If a party is abusing expert’s testimony to get around hearsay rules, trial judge must balance the probative v. the prejudice.  Does not exclude expert testimony, just limits what can be discussed.  

· Opposite of 403:  Facts or data, otherwise inadmissible, shall not be disclosed to the jury unless the court determines that their probative value in assisting the jury to evaluate the expert’s opinion, substantially outweighs the prejudicial effect.

· Tilts in favor of EXCLUSION.

· What kind of data can expert use in his conclusion?

· Personal knowledge of underlying facts.

· Observation of prior evidence/testimony.

· Hypothetical questions.

· Otherwise inadmissible evidence (comes with limiting instruction).

· Opinion doesn’t have to be solely on admissible evidence, can consider hearsay.

· Not bound by rules of evidence in considering information because experts in the field would rely on such information.

· Expert must rely on this information normally in his work.

Rule 702 – Opinion Testimony By Expert Witnesses

If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a W qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise if testimony is based on sufficient facts or data, testimony is the product of reliable principles and methods, and the witness has applied the principles and methods reliably to the facts of the case.

· Where specialized knowledge will assist the jury, a witness who qualifies as an expert may testify.

· Rule is widely criticized. 

· Amendment: Affirms trial court’s role as gatekeeper and says expert must use reliable methods.

· Requirements:
· Expert Must be Qualified: AND
· Has knowledge and or skill in a particular area (from education or experience).
· Expert’s Experience: 

· Cannot just rely on experience of an expert.  Need some explanation of how the expert’s experience led to the proffered conclusion. 

· Expert must explain his connections.

· Need adequacy, not necessarily preeminence in the field.

· Limitations:

· Shockingly Unqualified:  

· Must be an expert prior to trial.  Can’t learn information in anticipation of litigation.

· Can’t be a quack.

· Inadequate training in field.

· Qualified for one thing and not another:

· Can’t use one expert for multiple bases.  Common problem with engineers.

· Sometimes there is a need for specialized experts, but if you are in a captive area controlled by the defendant, standards are relaxed.  Ex. Airlines.

· Subject matter is so specialized that need expert to explain to the jury: AND
· Any helpful testimony is admissible (expansive approach).

· Standard:  Something that not every juror would be reasonably expected to know.

· Will assist the jury to understand the evidence or to determine a fact at issue (in form of opinion or otherwise).

· Some things are so fundamental, there is no need for expert.

· Common knowledge varies by locality.

· Generally harmless error, but can’t have experts testify to credibility.

· Remedy:  Reversed on appeal if there was an abuse of discretion.  Rare!

· No blanket legal conclusions or speculation.

· Testimony about unreliability of identification evidence is almost always inadmissible.

· Opinion on ultimate issue admissible, including defendant’s state of mind at the time of trial (See Rule 704).

· Testimony must be reliable:  See Daubert

· Were the methods reliable?

· Were they reliably employed?

Determining Reliability

· Reliability standard is an additional requirement for scientific testimony.

· Proponent must show that the scientific test or principle is scientifically valid.

· Rationale:

· Jury is easy to fool.

· Judicial screening is necessary because of inherent dangers in unreliable testimony.

· Judge must ask if methods are properly applied in the case.

· Frye v. United States (polygraph exam not admissible) – no longer dispositive.

· Rule: Only scientific evidence/methodology that is generally accepted in the field of science is admissible.

· Essentially polls other scientists to determine if methodology is reliable.

· Dispute in field shows unreliability.
· Criticisms: 

· Test lags behind scientific development – too conservative.

· Rule is difficult to apply – court must define “generally.”

· OK under Frye: DNA, fiber comparisons, bite-marks (as ID method), fingerprints.

· Not OK: polygraphs, voice ID, scientists with personal interests.

· NY retains this test.
· Daubert v. Merrell Dow Pharmaceutical: (only applies to FRE, no impact on state rules).
· New reliability standard.

· Gatekeeper Function of Judge:  Judge must assess the relevance and reliability of all expert testimony.
· Judge is only supposed to look at the method used by the expert, not the expert’s conclusion.
· This idea is only theoretical.  If conclusion is out of line, judge must consider how the methods were employed.
· 2 prong analysis:
· Are the methods reliable?
· Were they reliably employed?
· Judge as gatekeeper must become schooled in scientific areas at issue.

· Rule 104:  Judge determines admissibility by a preponderance standard, so he has to find that one or the other expert is right.

· Judge must consider all factors.

· Problems with 2 expert witnesses: 

· Same methodology can lead to different conclusions.  
· In some disciplines, there are different schools.

· Should judge appoint an impartial expert witness? (in toxic tort, design cases)

· Rule 706 permits this, but parties have to pay for it, it can be expensive, and the judge cannot force them to do so.  No one knows what the expert will say.

· Impartial expert ends up making dispositive decision instead of judge.

· Standard of review: Appellate courts review for abuse of discretion. Experts don’t have to be perfect.

· Kuhmo: Daubert applies to all expert testimony, not just scientific.
· Can’t apply the Daubert factors to every witness, but still need scrutiny

· Level of scrutiny depends on the kind of expert 

· This makes it flexible, but with gatekeeper operation

· Must show that witness is qualified and reached his conclusion in a way that other experts would.

· If lay witness testifies to technical matters, must satisfy Daubert. 
· Most post-Daubert cases result in the admission of evidence.

· Criticisms: 

· Does not protect against crackpot experiments.

· Now we have more rigid exclusionary rules with respect to experts.

· How to admit evidence under Daubert that is excluded under Frye:
· Convince judge that the method used was reliable even though has not yet been generally accepted.

· Ex. Muddy shoeprints – method not generally accepted (compared weight, how person wears out shoes).  Expert not published, but could testify to standards and rate of error.

Daubert Factors:  Judge should consider all the factors in order to determine the scientific reliability of expert testimony.
· Is the method used verifiable/falsifiable, can it be proven inaccurate?

· Must be tested by an objective standard.

· If subjective or conclusory, more likely to be excluded.

· Must be able to explain how he came to perform the test that he did – is the test established/reliable?

· What did he rely on? (experience, reading)

· Are there any red flag factors? 

· Would other scientists be doing this?

· Problematic testimony after Daubert:

· Visual inspection (of cataracts).

· When doctor can’t recall how he came up with test (to test blood for silicone).
· Has method been peer reviewed and published?

· If so, it has more respect which supports its reliability.

· Is this important?  Maybe, but think about experts publishing in journal for experts.

· Problem – lack of peer review.

· There can be valid excuses for lack of publication. 

· Some things are too specific for peer review.

· Ex. Drug taken off the market.

· Existence of standards and controls and rate of error?

· Focus on ways of conducting tests.

· 2 requirements:
· Methods must be employed in the same way every time.

· There must be some indication of the rate of error.

· Polygraphs – example of how you can fail Daubert.

· Frye says not reliable – but this is not dispositive under Daubert.

· Usually inadmissible because standards not in place and rate of error is undeterminable (and there are established ways of beating it).

· If parties agree in advance of polygraph being taken to admit, then no Daubert issue.
· Is there general acceptance in the scientific community? 

· This is just one Daubert factor, whereas this was the entire Frye test.

· Courts say that the gatekeeper function of Daubert must be strict. 

· Under Daubert, proponent of evidence must convince judge, not reasonable fact-finder, by a preponderance of the evidence.

Red Flag Factors After Daubert: Balance these against the Daubert factors to determine reliability of the expert’s testimony.

· Improper extrapolation: Extrapolates from an accepted practice to an unestablished conclusion.

· If expert can test one thing reliably doesn’t mean he can test another thing reliably.

· Animal studies can be used if reliably conducted, and can be replicated, and are not contradicted by human studies.

· Ask:  Have there been enough tests and inquiries? 

· Anecdotal evidence:
· The expert’s own experience cannot be the entire basis of his testimony.

· Ex.  Cancer clusters don’t equal causation.

· Testimony must be sufficiently connected to the facts of the case:
· Testimony has to fit the facts, otherwise, excluded.

· Have to have sufficient connection. 

· Failure to test for other possible causes of injury:
· Must be a scientific connection between the cause and effect (can’t just rule everything out and say therefore it is this).

· Can’t assume cancer came from exposure without considering whether plaintiff is a smoker.

· Must rule out basic, obvious, alternative causes, not every possible cause.

· Temporal proximity:
· Ex. Totally healthy, hits head and gets many symptoms.  Can you conclude that the head hitting caused those symptoms because of proximity?

· Relevant but not dispositive.

· Exception: Temporal proximity on a grand scale can be reliable.

· Ex. Everyone on plane who ate fish got food poisoning.

· Alternative Design:
· Expert must test alternative design, if he testifies that the product should have been designed differently, and he must prove that it does work.  If no test, red flag.  

· If too expensive, may be able to rely on alternatives.

· Ex. Expert safety manual.

· Must bring same intellectual rigor to in court testimony as to out of court analysis:

· Must do for trial what they would in real life.

· What did they rely on?

· What was their method?

· Was the method accurately applied?

· Even if have the best credentials in the world, still must employ reliable methods.
· Under Frye, scientists decide, judge counts heads.
· Was the research conducted in anticipation of litigation? (Daubert II):
· If the research was conducted in anticipation of litigation it is inadmissible unless:

· Method was peer-reviewed; OR

· Expert explains precisely how he got to the conclusion, and points to some objective source (treatise, etc) to show how he followed the scientific method as practiced by at least a recognized minority of scientists in the field.

· Preference for non-litigation induced research.

· There can be suspect motivation (who hired you, what are goals of test).

· If research is result-oriented, get a different answer.

· This is a tough standard, but higher the credential, less likelihood of exclusion.
Reliability Issues With Expert Testimony
A.  Probability and Uses of Statistical Information:
· Probability Theory: Find out how often something occurs, then find independent factor that occurs at same time, multiply for likelihood of those factors occurring together.

· Collins:  You can use probability evidence if you have a valid method.

· Need empirical factors.

· Factors must be independent.

· Ex.  DNA cases:  You can tell the likelihood of markers existing and extrapolate whether they would appear together.  They are independent factors.

· Must consider alternative explanations for why something resulted differently than statistics indicated.

· Useful in trial, because the evidence can be probative to show that a defense or claim is implausible/unlikely.

· Cannot, on the basis of statistics alone, determine liability:  
· It is probative, but not dispositive.
· Don’t want to encourage trial by statistics.

· Would be a bad substantive rule because it would punish entrepreneurship.

· Exceptions:  

· Ex.  100% of people who took DES got cancer.  Statistic is proof of causation.

· Rules:

· Must have high degree of probability.

· Can’t be any other evidence available to prove case.

· Class Actions: Indeterminate Plaintiff Problem:

· You know some people are plaintiffs but cannot figure out who.

· Judge treats it as a class action but reduces the damages by the rate of background cancer, etc.

· Ex.  If there is a 5% chance of getting cancer one way, reduce total award by 5%.

· Marcos:  Statistics used to get a representative sample of cases. 

· Can’t deny people right to fair trial, but sometimes the right is subsumed by need for efficiency.  (Exigency)

B.  Marketshare Liability:
· Defendant must prove that they did not market the product to avoid liability.

· Burden shift.

· In NY, no burden shift, just liability device.

· If defendants do not meet their burden, they must pay the % of the market share that they represent.

· Statistics used to determine liability and amount of damages.

· Defendant is liable for the % of the market he controls.

· Can marketshare liability work in any area other than DES?

· There must be a defined market. 

· There can’t be other sources of contamination.

· Must be unable to determine whose product caused the harm.

· Generally, large time lapse.

· Goods must be fungible.

C. DNA Evidence:

· Reliable under Frye and Daubert.
· Constantly changing science.

· Must still determine that the test was properly conducted.

· Still must consider the weight to which DNA evidence is entitled.

· Different weight for semen/blood than for other stuff.

Rule 704 – Opinion on Ultimate Issue (style of testimony permitted for experts)

(a) Testimony in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the jury, (b) EXCEPT: expert testifying to mental state or condition of criminal D with respect to element of crime.

(A) Expert can testify to ultimate issue that jury will decide:

· Expert testimony isn’t inadmissible just because they testify to the ultimate issue, even though lay witness testimony would be.

· Question is whether the testimony assists the jury.

· Ex. Whether instrument is fire-arm or not can be helpful.

(B) Limitation To Testifying To Ultimate Issues:

· Mental State: Expert witness can never testify to whether criminal defendant had the requisite mental state to commit the crime.

· Expert cannot say that defendant is insane/didn’t appreciate the consequences of his actions.

· Testimony about mental conditions are admissible, just not about the ultimate issue.

· Ex.  Can say he was a paranoid schizophrenic, but can’t say that he was schizophrenic so he could not have had the requisite intent to commit the crime.

· Get around this by asking general questions that mirror facts of the case.

· Can testify as to whether someone with defendant’s mental condition could commit the crime if it is general and does not point to the particular defendant.

· Parties should use hypos to get information admitted.

HEARSAY RULES 

Rule 801 – Definitions

(A) Statement: 1) oral or written assertion or 2) nonverbal conduct of a person, if intended by the person to be an assertion; (B) Declarant: Person who makes a statement; (C) Hearsay: A statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted – not admissible except as provided below.

· General Rule:  A statement, other than one made while testifying at trial or at a hearing, that is offered into evidence for its truth, is not admissible unless it satisfies the requirements of one of the exceptions.

· Rationale:  The idea is that having someone repeat another person’s out-of-court statement is a bad way for the jury to determine the truth about the statement’s content.  Getting information through an intermediary is less reliable than getting it from the declarant.

· Policy reasons to exclude hearsay:
· Adverse party denied opportunity to cross-examine, so denied constitutional confrontation and due process rights.

· Jurors cannot evaluate statement to determine reliability by traditional means, so prejudicial

· None of the protections exist (cross, oath, demeanor).

· 4 potential grounds for statement to be unreliable:

1. Lying/Insincerity of witness.

2. Imprecision/Ambiguity – need context.

3. Misperception of witness at time of the event.

4. Memory Loss with lapse of time.

· Hearsay Defined: Statement made out of court, offered to prove that what is said in the statement is true.

· A statement is only hearsay if its probative value is dependent on its being true!

· It is critical to determine the reason why the proponent is offering the testimony.

· Brown:  Hearsay exists where witness’ testimony is dependent on out-of-court statement.  (Not necessarily referring directly to an out-of-court statement)

· Ask what the witness is relying on for his testimony.

· Statements: Statements include spoken or written words and actions intended to convey meaning.

· Covers assertions: Often, the question is about an action rather than a statement.

· Content: If content of a written statement is important to the case, then it should be hearsay.

· Ex.  If there is a formula for speed, needs to be true to be probative.

· Implied Assertions: When a party offers an out-of-court statement for a matter that is implied, rather than expressed, in the statement, it may still be deemed hearsay.

· CL Rule: Statements offered for the truth of the implication are subject to the hearsay rules.  All implicit assertions are inadmissible.

· FRE, Intent-Based Test: Did the declarant intend to assert what the proponent is offering the statement for?  (What is the person trying to prove by the assertion?) 

· If the declarant intended to convey the point that the proponent is trying to prove, it is hearsay and is inadmissible.

· Ex. Sea Captain:  Not intending to assert that ship is seaworthy, intent was to take family on sailing trip.

· Assertion was NOT hearsay and was admissible to show declarant’s state of mind and prove the truth of the matter.
· Very difficult test:  Hard to determine the intent of the speaker.  
· Consider CONTEXT. 
· Was assertion is responsive to questioning?

· In ambiguous cases, up to judge to determine intent by preponderance of the evidence.

· Jury question as to how much power the evidence has.

· Not Hearsay Statements: When an out-of-court statement is relevant, regardless of whether it is true, it may be admissible because it is not hearsay. (Limited by Rule 403)

· Probative but not offered for truth of what they assert!

· Offered for the fact that the statement was made (i.e. she is still alive)

· Ex.  Janitor overheard guards talking, offered to prove they were in the building.

· Verbal Acts Doctrine – Some statements give rise to liability whether true or not.

· Ex.  “Clinton, resign or die!”

· Ex.  “This is a gift” in a contracts case.  It will be deemed a gift in some jurisdictions regardless of the speaker’s intent.

· Independent Legal Significance – slanderous statements, words terminating contract.
· Offered to establish a foundation
· Fraud report – to later show information false.
· Offered for effect on the listener 
· Context of the statement is important: 

· Ex.  Provocation. Hearing that your wife is sleeping around provoked your reaction.

· Ex.  Duress.  Defendant argues that he was acting in response to a threat – “kill him or I’ll kill you” – if it is offered for its effect on defendant it may be admissible.

· Ex. Defendant on trial for dealing drugs but argues not guilty.  PO said that he heard from a number of people in the community that defendant was dealing drugs.  Government argues effect on the listener, PO, to explain PO’s actions.  

· Inadmissible because PO’s conduct is not in dispute and under Rule 403, too prejudicial.  

· Not a hearsay problem.  
· Offered to show defendant was on notice
· Ex.  People told defendant that his driveway was slippery.

· The truth of the statement is not the point.  The point is that the defendant had reason to know of the condition.

· Problem: Jury will use this for its truth.

· Remedy: Limiting instruction.

· Procedure for admitting not-for-truth statements:

· IMPORTANT to make appropriate objection. (hearsay)

· Burden shifts to proponent to explain why it is being offered.

· If proponent offers a valid not-for-truth purpose, opponent needs to argue for the application of Rule 403.

· Must say it is “coming in the backdoor for its truth,” and therefore there is a 403 problem.

· Standard on review is abuse of discretion.

HEARSAY EXCEPTIONS (23)

· 801(d)(1):  Prior Statement of Testifying Witness (Exclusions – not considered hearsay)
· 801(d)(1)(a): Prior Inconsistent Statements

· 801(d)(1)(b): Prior Consistent Statements

· 801(d)(1)(c): Statements of Prior Identification
· 801(d)(2):  Admissions Offered by Party Opponent (Exclusions – not considered hearsay)
· 801(d)(2)(a): Party’s Own Statements 

· 801(d)(2)(b): Adoptive Admissions

· 801(d)(2)(c): Statements Made by Agent Authorized to Speak on Party’s Behalf

· 801(d)(2)(d): Statements by Agent about a Matter Within the Scope of his Authority 

· 801(d)(2)(e): Admissions by Co-Conspirators 

· 803:  Declarant Availability Irrelevant 
· 803(1):  Present Sense Impressions

· 803(2):  Excited Utterances

· 803(3):  State of Mind

· 803(4):  Statement Made for Purposes of Treatment or Diagnosis

· 803(5):  Past Recollections Recorded

· 803(6):  Business Records Exception

· 803(7):  Absence of Business Records

· 803(8):  Public Records Exception

· 803(10):  Absence of Public Records

· 803(18):  Learned Treatises Exception

· 804:  Must Prove that Declarant Is Unavailable 
· 804(b)(1):  Prior Testimony

· 804(b)(2):  Dying Declaration

· 804(b)(3):  Declarations Against Interest

· 804(b)(6):  Forfeiture Exception

· 807:  Residual Exception (Declarant Availability Irrelevant)
Rule 801(d)(1) – Prior Statements of Testifying Witnesses (Requires witness availability)!!!!!!

· Proponent wants to admit previous statements made by the witness even though he is on the stand.

· 3 ways that prior statements can be admitted for their truth:
Rule 801(d)(1)(a) –  Prior Inconsistent Statements (Requires witness availability)!!!!!!

Statement is not HS if declarant testifies at trial or hearing and is subject to cross, and the statement 
is…inconsistent with the declarant’s testimony, and was given under oath…at a trial, hearing, or other 
proceeding or deposition.

· Witness is on the stand testifying and contradicts a statement that he previously made under oath at a formal proceeding.

· Previous inconsistent statement is admissible for its truth.

· Requirements: 

· Witness must be available;

· Prior statements must have been made under oath;

· At a formal proceeding. 

· Ex.  Grand Jury Testimony.

· Prior Inconsistent Statement is admissible as substantive evidence if requirements are met. 
· Impeachment:  Prior inconsistent Statement may be used to impeach witness even if it does not meet requirements of the rule. (See Rule 613)

Rule 801(d)(1)(b) – Prior Consistent Statements (Requires witness availability)!!!!!!

Statement is not HS if declarant testifies at trial or hearing and is subject to cross, and the statement 
is…consistent with the declarant’s testimony and is offered to rebut an express or implied charge against 
the declarant of recent fabrication or improper motive.

· Statement made out of court by the witness that supports or reinforces the witness’ in-court testimony is admissible for its truth.

· Requirements:  

· Witness’ testimony must have been attacked; AND

· Can be an implied attack.

· Ex. Defendant attacks cooperating witness who made a deal with the government.  Witness’ statements against defendant made before the deal can be admitted to give him credibility.

· Prior consistent statement must have been made prior to alleged motive to falsify.

· Statements must be made before alleged motive to falsify.

· Must predate arrest: At the time you are arrested, you have motive to falsify.

· Used when there are prior statements that can rebut a charge by the other side that the witness has a reason to fabricate a story.

· Explains Inconsistency.

· Rebuts attack of witness having bad memory.

· Prior consistent statement need not have been made under oath. (Compare with 801(d)(1)(a))

· Ask:  

· What is the other side saying?

· When did the motive come about?

· When did the declarant make the original statement?

Rule 801(d)(1)(c) – Statements of Prior Identification (Requires witness availability)!!!!!!

Statement is not HS if declarant testifies at trial or hearing and is subject to cross, and the statement 
is…one of identification of a person made after perceiving a person.

· Witness previously identified defendant out of court.

· Ex.  At crime scene.

· Ex.  At line up.

· Prior identification is offered for its truth that defendant is responsible for the crime charged.

· Requirements:

· Witness made prior identification.

· Witness has been produced at trial.

· Witness is now willing to testify.

· Prior identification is better than in court identification because closer in time.

· Do not have to do identify the defendant in court.

· Problems: 

· Owens:  When witness doesn’t remember making the identification. 

· Must simply be subject to adequate cross – doesn’t have to be effective/perfect.

· Whoever is on the stand is subject to cross within the meaning of the rule.

· Ex.  Even if schizophrenic.

· Defendant’s response to witness’ lack of memory: fertile ground for cross-examination!

· Can suggest it is a lie, they are hiding something.

· Can draw inference that witness couldn’t have remembered time of identification either.

· If witness is dead, statements can’t be used. 

Rule 801(d)(2) – Admissions Offered By Party-Opponent

Statement is not HS if offered against a party by a party-opponent, and is:

· An admission is anything a party or his agent states out of court statement that their adversary wants to use against them at trial.

· Must be a statement made by one party offered against him by the opposing party.

· Can’t be one co-conspirator against another who are on the same side of the case.

· Can’t be admitted as admission by the party who made it.

· Doesn’t have to be reliable.

· Statement need not be “against interest” at the time was made, merely contrary to present position.

· Rationale: 
· People should have to live up to their own claims.
· You make a statement, you live with it. 
· Because the party himself made the statement, many dangers are obviated.

· You are there to explain what it means.
· Completeness Principle:  The entire statement must come in! 
· Many stationhouse confessions are couched in “I killed him but ....”  Only “I killed him” actually satisfies this rule. Problem lead to completeness principle.

· Defendant can admit certain exculpatory portions of a statement in response to the prosecution’s picking and choosing portions of a statement.

· Portions must be affirmatively misleading, and redacted portions must clear up the controversy.

· Can’t admit: Where only proof of cold fact is required (i.e. I had gun…)

· Can admit: Where statement is more probative with both (drugs were mine but not the guns) 

· 5 ways that admissions can be admitted for their truth:
Rule 801(d)(2)(a) – Party’s Own Statement (Party is available)!!!!!
· The party’s own statement in an individual or representative capacity is offered against them at trial.
· Must be against the party’s interest, and must be relevant.
· Declarant does not need personal knowledge of the truth of the statement for opposing party to offer it against him.
· Moral: Don’t speak unless you know what you are talking about.

· Should still raise 403 objection!
Rule 801(d)(2)(b) – Adoptive Admissions (Party is available)!!!!!
· When an individual agrees with something that someone else said, it becomes his statement and may amount to an admission.

· Question is whether the party actually adopted the statement.
· Judge must apply a preponderance standard.
· Personal knowledge not required.

· Express reaction to another’s statement/event (Ex. what he said is correct).
· Implied adoptions (takes action, or silence)
· Test: Whether taking into account all the circumstances, A’s conduct/silence justifies the conclusion that he knowingly agreed with B’s statement.
· Silence is deemed assent where: (difficult case where party says never made statement)
· Present, and heard and understood statement (foundation).
· Physically and mentally capable of denying statement.
· Reasonable person would not let the statement go unchallenged if it was not true.
· Judge makes determination.
· Not every silence is an adoptive statement: 
· Ex. Police interrogation where Miranda rights are exercised.

Rule 801(d)(2)(c) – Statements By Agent Authorized To Speak On Parties’ Behalf 

(Party is available)!!!!! 
 
A statement by a person authorized by the party to make a statement concerning the subject

· Rationale: If you authorize someone to speak on your behalf, you adopt things they say

· Requirements: (rule is rarely invoked – agents don’t make damaging statements)

· Must have specific authorization to speak about the subject. (lower level employee statements usually inadmissible)

· But agent does not need personal knowledge of the statement he made for it to be admissible.

· Must have evidence of agency other than HS statement itself – can be circumstantial

· Statement of one employee can be admitted against another as agency admission

· Examples:

· Ex. Common with PR Firms

· Ex. Translator becomes agent in customs setting.  

· Dasilva: But, if translator has reason to falsify and act on his own, no agency. 

· Ex. McKeon:  Lawyer is generally an agent, so statement admissible against client 

· Rule: As long as lawyer is authorized to make the statement, the statement by the defense or the prosecution will be admitted as an agency admission.  Need authorization! 

· Problem:  Attorney will potentially become an un-sworn witness and will be disqualified if defendant wants to attack his statement.

Rule 801(d)(2)(d) – Statements By Agent About Matter Within Scope Of Authority 

(Party is available)!!!!!

· A statement by the party’s agent or employee concerning a matter within the scope of the agency or employment, made during the existence of the relationship is admissible for its truth.

· Justification: Authority to do an act gives authority to speak about it.

· Rule is good for plaintiff!

· Requirements:
· Speaker is an agent or employee:
· Must prove that person is an agent/employee, either directly or circumstantially.

· Get employment records.

· Preponderance of evidence standard.

· Even low-level employees statements may be admissible.

· Statement is about something within the scope of their authority:

· Must be speaking about subject matter of job - doesn’t have to be during work hours.

· Employment discrimination case, plaintiff must show that people who made the statements had a job description that included hiring and firing.

· Exception: if person has been fired, statement are inadmissible (must be employee)

· Don’t need specific authorization as in 801(d)(2)(c). This is a broader Rule. 

· Personal knowledge not required.

Rule 801(d)(2)(e) – Admissions by Co-conspirator 


A statement by a co-conspirator of a party during the course of and in furtherance of the conspiracy

· Acts and words of co-conspirators in furtherance of the conspiracy are your acts and words.

· Government does not have to charge conspiracy to trigger this rule.

· Requirements: Government has to prove 3 things: (tracks the substantive law of conspiracy)

· Statement was made in furtherance of the conspiracy.

· If outside the conspiracy, cannot be attributed to coconspirator.

· Statement was made during the course of the conspiracy.

· Defendant and declarant are members of the same conspiracy.

· Confusing because this is the issue in the case.

“Statements made in furtherance of a conspiracy”

· Flexible requirement.

· Question is the intent of the speaker.
· Doesn’t have to move the conspiracy a significant amount.
· Just that someone intends to further goals.
· Comparing notes with someone outside of the conspiracy furthers conspiracy. 
· Statements of past fact may further a conspiracy where they allow people to determine what needs to get done in the future.
· Most recaps are considered to further the conspiracy because they intimidate people and keep them involved in the criminal activity.
· But note, idle chatter argument will sometimes work. 
“During the course of the conspiracy”

· Looks at the time the statement was made.

· Must be “during” - the conspiracy ends when the central goal is achieved.

· Ex. Arson - when building burns down. 

· Ex. Insurance fraud - not when the building burns down but when they get the money.  

· This requirement generally has little value since most conspiracies are conspiring to conspire.  No temporal limitation on mega-conspiracies.

· All other conspiracies:  Short term - completed when central goal of conspiracy is completed.

· Ex. Robbing a single bank – completed when they get the money.

· But statements made after the conspiracy may give rise to a new conspiracy.

· Conspiring to kill a bank teller after the robbery because she saw one of the defendants’ faces.

· Problem:  No longer a member of the conspiracy.

· Incarceration: Just because incarcerated doesn’t mean not a member.

· Cooperation: On its own does not signify withdrawal.

· There are 3 ways to withdraw:

· Confess to authorities - admit guilt.

· Notify withdrawal to coconspirators - doesn’t have to be formal. 

· Ex.  Closing bank account when maintaining it is your only role in the conspiracy.

· Death.

“Members of the same conspiracy”

· Government must prove that defendant and declarant are members of the same conspiracy. 

· Problem:  To admit the hearsay, government must prove this element even though the element mirrors the substantive law of the case.

· Standard of proof required: Judge must be convinced, by a preponderance of the evidence, that defendant and declarant are members of the same conspiracy.

· Acquittal of conspiracy charge does not mean government cannot admit co-conspirator statements to prove conspiracy under Bourjaily.  

· Bourjaily:  Judge can look at the hearsay statement and everything else to determine conspiracy. 

· Rationale: Hearsay statements are presumptively unreliable, but can be overcome by independent evidence – “whole is greater than the sum of its parts.”

· Judge won’t be confused so reliability is not an issue.

· Most important in weak cases.

· If independent evidence is completely innocent on its face, hearsay statement alone won’t satisfy preponderance standard.  

· Must look at independent evidence to determine if reasonably suspicious (just need some suspicious factor)

· In marginal cases after Bourjaily, preponderance standard will generally be met.

· Government can prove this issue to the judge –2 ways:
· Pretrial hearing to determine if there is a significant connection.
· Preferred way – but judges don’t like because time-consuming
· Judge allows everything in at trial and then rules later.

· This is bad – co-conspirator statements are presumptively unreliable, can lead to mistrial.

· Satellite Conspiracies: One conspiracy is charged, but evidence pertains to another conspiracy.

· Coppola:  Situation – there are 2 conspiracies and defendant is involved in both.  The co-conspirator whose statement the government wants to introduce is a part of the conspiracy that is NOT being tried. 

· Admissible to bring in evidence about another conspiracy, to show motive (404(b)) in the current crime. (But must still meet the other elements of this rule.)

· But must have Bourjaily hearing.

· Consider Rule 403.

RULE 804 – Hearsay Exceptions Dependent on Declarant Uunavailability
· Hearsay made out of court is admissible when circumstantial guarantees suggest it is reliable but the declarant is unavailable.

· Must go through two inquiries – Need to satisfy both!

· Rule 804(a) – Is the declarant unavailable?

· Rule 804(b) – Are the admissibility requirement of the exception met?
· Proponent might have prior testimony from the declarant.

· Proponent might have dying declaration of the declarant.

· Proponent might have a declaration against interest of the declarant.

· Statement made that disserves the declarant when made.

Rule 804(a) – Proving Unavailability

· Burden on proponent to show unavailability.

· Standard: Preponderance of the evidence.

· You cannot create witness unavailability.

· If motive is to keep witness off stand, doesn’t work because of impeachment:

· Can always be impeached if hearsay admissible under Rule 804. 

· Rule 806:  You can impeach the declarant even if he is not ion the stand.

· Grounds of unavailability: 

· Rule 804(a)(1) – Declarant has a privilege to refuse to testify
· If they invoke, they are unavailable. (Judge must also rule that witness is exempt from testifying)

· Must establish some foundation for this.
· Often must have hearing outside jury to make sure declarant will invoke privilege.
· Rule 804(a)(2) – Person refuses to testify

· Rule 804(a)(3) – Person lacks memory of underlying event

· Rule 804(a)(4) – Death, illness, infirmity

· Illness – balance importance of witness’ testimony vs. disruption that will occur with delay or restructuring trial due to illness.

· If big part of case, might wait.  Otherwise will admit because unavailable.
· Rule 804(a)(5) – Absence 

· Not used if there is another applicable exception.

· 2 types of hearsay can be admitted under absence:

· Prior testimony: (See 804(b)(1))

· Requirement:

· Inability to produce means tried to find him and couldn’t; OR

· Standard is how hard did you try – must use due diligence.
· How hard would you look if didn’t have hearsay statement? 

· They are beyond subpoena power even though you know where they are. 
· Civil cases – outside the state the court sits.

· Criminal – outside the US.
· Declarations against interest (See 804(b)(2))

· Provides mechanism for getting depositions
· Requirement:
· Cannot produce declarant for trial; AND 

· Could not get their testimony.

· Concerned with absence of testimony, not physical absence of declarant.

· If prior testimony is on point, declarant is not unavailable for purposes of declarations against interest, so hearsay statement is inadmissible.

· What to do with declaration against interest which a person has but can’t get admitted under Rule 804.

· Can always impeach with an inconsistent statement/ declaration against interest as long as the other party offers a deposition into evidence. (but does not happen)
· If person is dead, then can’t rely on absence anymore.

· Acceptable ground for absence depends on the exception invoked.

· Rationale: Standards are different for prior testimony and declarations against interest, because of preference for live testimony (obviously excludes dying declaration – ground for absence is death)

· Live testimony, prior testimony (crossed), declarations against interest.
Rule 804(b)(1) – Prior Testimony (Declarant Unavailability Required – See 804(a)) !!!!
· Declarant previously made statement under oath, was cross-examined, and now opponent wants to introduce the previous testimony as evidence against a party at trial. 

· Rationale: Satisfied reliability standard, but since live testimony is preferred, must still show unavailability.

· Requirements

· Must be testimony given in a prior hearing/proceeding, or deposition

· Was subject to cross-examination

· Witness must be unavailable

· Proponent must establish that a party against whom the prior testimony is sought to be introduced had a similar motive and opportunity to cross-examine at the previous proceeding.

· Against whom can testimony be offered?
· Party AGAINST WHOM the testimony is offered must have been a party in the former action: (civil and criminal cases) !!!!!

· Was party to a former suit (so developed the testimony previously), AND

· Had opportunity and motive to develop testimony at the time.

· Ex.  P2 introduces evidence against Concord developed in P1 v. Concord.

· Party in prior suit can introduce favorable evidence even though there is a new plaintiff.  If the new plaintiff is a predecessor-in-interest. (civil cases only) !!!!

· Ex.  Concord wants to introduce evidence favorable to them, developed in P1 v. Concord at the trial against P2.

· Test for predecessor-in-interest:
· Did P1 have similar motive and opportunity to develop the testimony as P2 would now?

· If goals are different, then testimony cannot be used.

· Did P1 do as good a job as P2 would do? 

· Was the testimony adequately developed?

· When there is a new party, testimony may NOT be offered AGAINST them, if:

· No opportunity to cross the first time, and

· Goals for developing the testimony are different the 2nd time.

· Ex.  Concord cannot admit negative evidence about P2 obtained during P1 v. Concord.

· How to determine what is similar motive? (opponent will try to claim dissimilar motives/opportunity)

· Test:  What kinds of questions would you ask the witness if he were here today and are they similar to the questions previously asked?

· Ask:
· What was the motive to develop testimony in the first case?

· Is it the same as the motive to develop testimony in the 2nd?

· Look to what the goal of the cross-examination was and compare it to the interests of both parties.

· Ex. Different defenses may have different motives in cross so inadmissible.

· Witness dependant, not dependant on the substantive law.

· Ex. Deposition testimony dealing with unreasonably dangerous nature of asbestos can be used against new defendant because the substantive law was state-of-the-art.  Knowledge of someone in the industry imputed to entire industry so motive would be the same for both defendants:  to determine what the witness actually knew.

· Different tactics, motives and goals equal inadmissibility.

· Grand Jury Testimony: Major use of prior testimony is with GJ testimony later offered against the government.

· Under 804(b)(1), can’t use grand jury testimony against defendant in trial because defendant had no opportunity to cross-examination.

· Defendant wants to introduce exculpatory evidence from grand jury proceeding:

· Ask:  When the government questions a witness at a grand jury proceeding who exculpates the defendant, is the motive for questioning that witness at the time the same as the motive for questioning the witness at trial?

· Exculpatory grand jury testimony rarely admissible against prosecution.

· Exception:  Similarity of motive likely to be found only where issuance of an indictment is in doubt because close case as to probable cause, so prosecution goes all out to cross the witness.

· Evaluate strength of evidence at the grand jury proceeding. 

Rule 804(b)(2) – Dying Declarations (Declarant Unavailability Required – See 804(a)) !!!!
In a prosecution for homicide or a civil action/proceeding, statement made by a declarant while believing the death is imminent, concerning the cause or circumstances of what the declarant believe to be impending death is not excluded under the HS rules.

· Statement made by a person who believed death was imminent.

· Rationale: Reliable because you have no reason to lie when you are dying.

· Proponent has the burden of satisfying admissibility requirements. (preponderance standard)
· Admissibility Requirements:

· Must be aware of imminent death – “a swift and certain doom”:

· Declarant must have given up all hope of recovery – Court decides!
· Judge looks at:

· Facts, what did doctor think, what kind of indications given to declarant, did victim take steps that revealed expectation of death.

· Can use hearsay statement and any other relevant information to determine if declarant was aware of impending death.
· Statement must deal with the causes and circumstances of the person’s impending death:

· Must be nexus between demise and subject matter of statement. (strictly construed)

· Not statements about things that happened before. 

· Must be about the declarant’s impending death, not someone else’s.
· Personal knowledge – even if statement meets the requirements, declarant must have had personal knowledge about what he said: 

· Judge must be convinced of person’s personal knowledge.

· Ex. shot in the back, inadmissible.

· Consider if there are mirrors, defensive wounds, etc.

Rule 804(b)(3) – Declaration Against Interests (Declarant Unavailability Required – See 804(a)) !!!!
A statement which was at the time of its making so far contrary to the declarant’s interests, or so far tended to subject the declarant to criminal or civil liability, or to render a claim by the declarant invalid against another, that a reasonable person in declarant’s position would not have made statement unless believing it to be true.

· Non-party has made a statement against his own interest and it is offered against someone at trial.

· When a person makes a statement disserving to them, we believe it is reliable. 

· People don’t usually disserve themselves. (but, there can be many motivations to do so)

· Requirements:

· Declarant must be unavailable!

· Declarant must not be a party to the litigation!

· Must demonstrate that the statement disserves declarant’s interests!
· Standard: Whether statement was sufficiently against declarant’s penal interest that a reasonable person in the declarant’s position would not have made the statement unless it were true.

· Must be answered in light of all the surrounding circumstances.

· If disserving to declarant’s penal interests, must corroborate circumstances.

· Context: Must evaluate to determine if statement is disserving.

· Williamson: Custody – statements that directly implicate someone else are not admissible because not disserving.

·  Ex.  “Joe and I killed him in the car on Friday.”

· Motivations in custody are to help yourself. (so incriminate you and others)

· Government can use the disserving portions of the statement. 

· Ex.  “I killed him in the car on Friday.”

· Government should then try to connect the hearsay with other evidence that places Joe in the car. 

· Ex. Statement at sentencing accepting responsibility – not declaration against interest.

· Ex. Serving life sentence and admit to killing guard – not declaration against interest. (different if death penalty)

· Post-Williamson:  Implicating someone else, outside the context of arrest, may be disserving.  Look at Context!
· What interests, when triggered, satisfy the admissibility requirement? 

· Pecuniary liability – more easily admitted.

· Many reliable people make pecuniary statements.

· Penal interest – subjects declarant to liability.  Can’t just be disserving.  Extra requirement:
· Proponent must show that there are corroborating circumstances clearly indicating the trustworthiness of the statement: Statements that subject declarant to criminal liability and offered to exculpate the accused are not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement
· Policy: Don’t want people confessing to get others off the hook

· Corroboration is independent evidence – so jury doesn’t convict on statement alone

· Standard of proof: not clear. 

· Minority Rule: (2nd circuit goes by plain language)

· If statement inculpates the declarant, statement is admissible without corroboration.

· If statement exculpates the declarant, must prove corroborating circumstances that clearly indicating trustworthiness for the statement to be admissible.

· Majority Rule: Both sides must prove corroborating circumstances that make statement reliable.

· What satisfies Corroborating Evidence Requirement?

· Proof of defendant’s opportunity or motive to commit crime.

· Physical evidence.

· Who was it said to?  If trusted confidant, more likely to corroborate.

· Spontaneity of statement.

· Consistent track record of credibility.

· Inside info that shows D did it. (i.e. info about crime known but not published)

Rule 804(b)(6) – Forfeiture Exception (New Rule) (Declarant Unavailability Required – See 804(a))!!

[Any] party forfeits right to HS objection to admission of a declarant’s prior statement when the party’s deliberate wrongdoing or acquiescence therein procured the unavailability of the declarant as a witness.

· Hearsay statements are admissible if the opponent has done something to render the declarant unavailable.

· Must be to prevent testimony

· Discourages threatening and killing witnesses.

· Standard of proof: Government must establish by preponderance of the evidence.

RULE 803 – Hearsay Exceptions not Requiring Declarant Uunavailability
· Availability is irrelevant – statement so reliable that doesn’t matter if declarant available 

· Better than in-court testimony (less time to lie, not as fresh in mind anymore)

Rule 803(1) – Present Sense Impressions

A statement describing or explaining an event or condition made while the declarant was perceiving the event or immediately thereafter is admissible.

· Statement made immediately upon an event occurring can be admitted for its truth. 
· Statements are usually made to someone else who is there to check for accuracy
· Requirements:
· Must be expressly contemporaneous:  At time of event or immediately thereafter (No more than 1-2 minutes).
· Declarant is speaking so close in time that he has no opportunity to reflect.

· Startlement not required, but more contemporaneous than excited utterances.
· Ex. 911 call where witness describes events as they occur.

· Must describe the event (can’t just relate to event).

· Ex.  “I warned them about ketchup an hour ago” would be okay under excited utterance “related to” standard but not enough for present sense impression because it does not describe the event.
· Proponent must provide corroborating evidence that the event actually happened as described by declarant.

· Standard:  Must provide enough indication that what the witness is saying is true.
· Eye witness.

· Supporting evidence of some sort. (i.e. recognize voice of super)

· Totality of circumstances.
Rule 803(2) – Excited Utterances

A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.

· If statement is made while declarant is under the influence of a startling event, the statement is automatically deemed reliable.

· Rationale: You can’t lie about it because you don’t have time to reflect

· Problem:  Startlement doesn’t always still the ability to reflect

· Personal knowledge: 

· Inadmissible unless you knew it, were at the scene (Ex. Nicole sister and OJ)

· Unidentified Declarants:

· Unidentified declarants don’t have substantive enough statements to indicate personal knowledge.

· Not a hearsay problem because the witness testifying about the statement can be cross-examined about whether the declarant really existed, etc.
· Requirements:
· Proponent must show there is a startling event, by a preponderance of the evidence. AND

· Flexible test.  Must be an objectively startling event.

· Standard:

· Anything surprising, out of the ordinary.

· Physical crimes. 

· Injuries.

· Must be unexpected.

· Hoping for something is different than expecting it.

· To prove that event occurred, can use:
· Hearsay statement itself - judge can rely on inadmissible evidence.
· Appearance, behavior, and condition of declarant.

· Can be proven circumstantially.

· Examples:

· Viewing photo 6 weeks after assault: Startling event is viewing the photo, not the assault.

· Declarant must be under the influence of the startling event for the entire time between the event and the statement. AND

· Standard: Proponent must show preponderance of the evidence:

· Declarant was affected by event; AND 

· Declarant was in a continuous state of excitement between the event and the utterance.

· Once you calm down, it is no longer an excited utterance.

· Must show continuous by use of relevant circumstances.

· Subjective test.

· The more time that passes, the less likely the declarant is still excited/shocked.

· No set time – state of mind of declarant is the issue. (3 hours is a long time)

· Consider time in which you can reflect!

· Ex.  In coma, time stops.

· Factors to evaluate time include:
· Nature of startling event.

· Whether declarant unconscious.

· Fluidity of events leading to utterance.

· Nature of declarant. 
· Ex.  Children with sex offenses:  usually made more matter-of-factly.  Extended time period.
· If statement is self-serving to declarant (not dispositive).

· If statement describing past event predicts future one.

· Certain kinds of startling events will still the reflective capacity more than others.  Consider the nature of the event.

· Being knifed is more startling than falling.
· Utterance must be related to the startling event!
· Need not describe the event, just must be related to it. 

· Admissible:  I told the manager about the ketchup an hour ago.

· Inadmissible:  I slipped in ketchup once.

· Stream of consciousness stuff is inadmissible.

Rule 803(3) – State of Mind

A then existing mental, emotional or physical condition (intent, plan, motive, pain, health, etc) may be used to prove existence of that condition or to prove probable future conduct consistent with the intent

· Want to prove how declarant thought or felt by using his own out-of-court statements about how he thought or felt.

· Must be statement as to how declarant feels right now – spontaneous statements

· Rationale:

· You are the only one who really knows your state of mind.

· Not necessarily accurate but deemed reliable because spontaneous. 
· Types of statements that are admissible under state of mind exception:
· Statements about then-existing physical or mental condition:
· Rationale: You should know if you are hurt.

· Statements contemporaneous with symptoms are more reliable than present testimony based on recollection.
· State of mind at issue in the case under the substantive law (offered for its truth).
· Substantive law requires proof of mental state – declarant statement as to SOM admissible for parties and non-parties.

· Ex. Extortion – Government must prove that declarant intended to put the victim in fear.

· Ex. Severe emotional distress – usually used when someone wants to admit his own state of mind.

· Not admissible as admissions because statements are in declarant’s favor.
· State of mind used to prove how declarant subsequently acted:  Not offered for its truth!
· You can draw an inference that declarant acted in accordance with his state of mind.

· State of mind must be offered to prove or disprove a disputed issue in the case.

· Hillmon I – You know how someone felt, so you likely know how they acted
· Can’t use statement to prove validity of state of mind, just existence of it.
· Assertions of fact:
· Ex. Tape saying “if you find me dead, my wife did it.”

· Infer fear.

· Offering fact to prove or disprove a disputed issue:

· Ex. Did victim sleep with gun under his pillow.

· Almost always have to conduct a 403 analysis:
· Hillmon II – When statement is used to predict someone else’s future activity:
· Majority Rule:  Statements pertaining to another person’s intentions are inadmissible.

· Minority Rule: (2d Cir.) These statements are admissible if the proponent can offer corroborating circumstances supporting the truth of the statement that pertains to another person’s state of mind.

· Corroborating circumstances clearly indicating trustworthiness of declarant’s statements.

· Examples:
· Classic Hillmon II situation – “I am meeting Angelo in the parking lot.”

· Shows your intention and Angelo’s intention.  

· Under the minority rule, you can prove that Angelo intended to meet you in the parking lot if you provide corroborating circumstances.

· No Hillmon II problem – I am going to Angelo’s house.

· Shepherd: Statement cannot speak to past act, but must look forward. 

· Still must pertain to an issue in dispute.

· Use forward-looking statement to show state of mind.  Something declarant does after statement is made.

· If back-looking, turn into forward-looking to prove declarant future actions.

· Statements about past fact cannot be used to prove the truth of an occurrence. 

· Ex.  Cannot admit “I went to the movies yesterday.”

· Ex.  Can admit “I am seeing a movie tomorrow” stated on Thursday as relevant to whether defendant went to the movies on Friday.

· Problem: People don’t make clean statements about their state of mind.

· Statements of events or historical facts that can be unreliable don’t fall under state of mind exception.

· BUT state of mind statements CAN carry factual assertions with them.  Provides context.

· Degree of probative value depends on all other evidence.

· Dependent on 403 analysis.  Judge must issue limiting instruction.

· Consider whether there is enough non-prejudicial evidence to prove the point that the factual assertions would prove.  If so, inadmissible.

· Ex. “I hate you because sex with Brett is better than sex with you.” 

· “I hate you” falls under state of mind exception.  The rest is a factual assertion.  Proponent argues that admitting only a portion of the statement changes the content and argues for factual information to be admitted.

Rule 803(4) – Statements Made For Purposes of Treatment or Diagnosis

Statements made for purposes of medical diagnosis or treatment and describing medical history, symptoms, pains, sensations, or the inception of general character of the cause as reasonably pertinent to diagnosis or treatment are not excluded by HS rule even though declarant may be available as witness.

· Statement to medical personnel offered for truth that a medical condition really existed.

· Considered reliable because patient has motive to tell the doctor the truth. 

· Requirements: 

· Declarant’s motive must be consistent with purposes of obtaining medical treatment; AND

· Patient sincerity.

· Content of statement must be something that a physician would reasonably rely on.

· When stated, must be pertinent to diagnosis or treatment.

· Scope of rule:

· Covers statements of existing conditions.

· Covers statements of past medical history as long as don’t go too far. 

· Covers statements of causation where pertinent to diagnosis/treatment.

· Would treatment differ depending on how injury occurred?

· Non-patient statements admissible if pertinent to diagnosis/treatment and motive is sincere.

· Case by case basis. (Ex. person is unconscious)

· Particularly applies to children where mom needs to speak for them.

· But where parent is involved in event, not automatically admissible.

· Ex.  Child abuse cases.

· Statements attributing fault are generally inadmissible.

· Exceptions:
· Child sex abuse cases:  Treating whole person.
· Identifying perpetrator in child sex abuse case is pertinent, so attributing fault is okay.

· More pertinent to treatment if perpetrator is neighbor/parent.

· Government must establish that:

· Child was aware he was speaking to the doctor.

· Child knows they must tell the truth. (they are given warnings)
· Adult sex abuse cases:
· Identity of perpetrator is admissible because it goes to treatment of STDs.

· Spousal abuse cases: Treat whole person;

· Same idea as child abuse.

· Statements made to psychiatrists:

· Almost all statements could be admitted because they are pertinent to treatment or diagnosis, but they need to be reliable.

· Where treatment depends on the truthfulness of the statement, it will be admitted.

· Need statement from therapist that his treatment depended on his belief that the statement was true.

· This is well beyond what was intended by the exception.
· Statements made to litigation doctors:
· Admissible if pertinent to diagnosis.

· Can still be crossed – jury can sort out bad motivations. 

· Would hear anyway because of expert opinions – Rule 703.

· Social workers normally not covered, but sometimes admitted. (usually child abuse)

· May be admissible if made for purpose of obtaining medical treatment/diagnosis.

· Biting Cases:  Concern about HIV or Hepatitis.

Rule 803(5) – Past Recollection Recorded

Not excluded by the HS rule even though a declarant is available as a W – a memo or record concerning a matter about which a W once had knowledge but now has insufficient recollection to enable the W to testify fully and accurately, shown to have been made or adopted by the W when the matter was fresh in the Ws memory and to reflect that knowledge correctly.  If admitted, the recollection may be read into the record but may not be received as an exhibit unless offered by an adverse party.

· Witness can read relevant portions of a record into the record where it represents an accurate reflection of a past event.

· Opponent can choose to make it an exhibit.

· Guarantee of trustworthiness: Reliability inherent in record because it was made while the events were still fresh in the recorder’s mind.

· Person who made the record is testifying about it in court.

· If person is dead, can’t get it in.

· Requirements:

· Witness must have insufficient recollection to testify about the matter;

· Must prove general record keeping procedures for accuracy.

· Must ask:

· Do you remember?  No

· Does this refresh your memory?  No (If it does, no hearsay problem.)

· Do you keep accurate records?  Yes.

· I remember recording accurately, or I have general practice of doing so.

· Document must have been prepared or adopted by the witness while the events were fresh in mind.

· Flexible – if many years, ok, but not if in anticipation of litigation.

· Problems:

· Don’t need to have a complete loss of memory about an entire event.

· Record can be used to fill in gaps about person’s current testimony about event

· What if person with personal knowledge does not make record but tells to someone else?

· If he reviews it for accuracy, it is okay.  OR  

· Both the reporter and the recorder must testify.

Rule 803(6) – Business Records Exception

Records of regularly conducted activity are not excluded even if declarant is available as a W – memo, report, record, or data compilation, of acts, events, conditions, opinions, diagnoses, made at or near the time by a person, if kept in the course of a regularly conducted business activity, and if it was the regular practice of that business activity to make the memo, etc, all as shown by the custodian or other qualified W, unless the source of info or the method indicates lack of trustworthiness.

· Can admit records of regularly conducted activity if they are regularly recorded.

· Policy: Reliable because businesses have incentive to keep accurate records.
· Judge can exclude records if information or circumstances of preparation appear untrustworthy.
· Computerized records are admissible even though can be altered.

· Proponent puts in extra foundational points at trial to make record appear more reliable.
· 3 Requirements:
· Regularly conducted activity: (routine information)

· Not just business records.
· Examples:
· Prison fights log book. 
· Medical records.
· Personal activity sometimes admissible to prove truth of event.
· Not: Blotter, or regularly self-serving information.
· Not: Record of unusual event/non-routine information.
· Unusual records within usual records not ok.
· Look at where event occurs to determine if usual.
· Self-serving reports in anticipation of litigation are inadmissible.

· Pre-accident reports ok when offered by preparer.

· Post-accident reports admissible if they do not favor preparer.

· Look at whether records themselves appear trustworthy. (Ex. 2 sets of books)

· Regularly recorded when it occurs:

· Case-by-case approach
· Entry must be made by someone with a duty to make these entries (working for the business) and who has knowledge of the record being made

· Witness does not have to have personal knowledge of who made record or when

· Foundation Requirement:  Need a qualified witness to establish how it was recorded.
· Can admit by stipulation. (If people refuse to stipulate, need witness)

· Amendment: Can be proven by an AFFIDAVIT from a qualified witness.  Would state what the witness would state at trial.

· Just need to be able to testify about regularly recorded and regularly conducted. 

· Anyone who has knowledge of the record keeping process!

· Even if you never prepared a record, you may still be a qualified witness.

· Outside auditors

· Records custodians

· Don’t need personal knowledge of accuracy – just the process.

· Finding that records were recorded in ordinary course of business activity can be based in part on records themselves – how they look.

· Drug cases – DEA agent is a qualified witness. (doesn’t need personal knowledge)

· Trustworthiness Clause:  
· Johnson v. Lutz:  If the witness does not have a business duty to report, record is inadmissible unless you can find another hearsay exception or verify the information.
· Problem is essentially the lack of verification of information.

· Ex.  Western union verifies recipient of money but not the sender.  Can admit record only to prove that the recipient picked up the money, not that the sender was the one who sent it.

· Bystander has no business duty to report accurately 

· If circumstances of reporting are untrustworthy, record is inadmissible.

· Ex. Address on store receipt, hotel records

· If someone outside the business structure records, person within the business structure must verify information for accuracy for record to be admissible. 

· Solutions:

· Verification.

· Another hearsay exception. (Usually excited utterance or party admissions.)

· Records made in anticipation of litigation:

· If favorable to the preparer, inadmissible due to suspect motivation.

· Yates: Admissible if report is unfavorable to the preparer.

· Report prepared post-accident is considered anticipatory.

· Opinions as Business Records:
· Under trustworthiness clause, opinions in business records have to satisfy the same standards that they would if the witness was testifying in court. (Witness Rules 701-703)

· Examine each particular opinion in a record. 

· Test: Is the person who made the record qualified to testify to the subject matter?

· If opinion amounts to expert testimony:

· Basis for opinion must be in the record itself.
· Must satisfy Daubert: Would the witness be able to testify?

· Is witness is qualified/reliable?

· Will the opinion will assist the jury?

· Is the information reliable?

· Most Common examples of opinions in business records:

· Police Records:  Determine whether the opinion needs to satisfy Daubert.

· If report is about something obvious, okay to admit it even though it does not satisfy Daubert. 

· Doctors opinions in medical records: Must satisfy Daubert.  Make sure it is not speculation though or it won’t be admitted.

· Ex. Doctor says he will never walk in the same way again.

Rule 803(7) – Absence of Business Records

Not excluded by the HS rule even if the declarant is available – the absence of entry in records to prove the non-occurrence or non-existence of a matter, if the matter was of a kind of which a memo report record or data compilation was regularly made and preserved, unless the source of info or other circumstances indicate untrustworthiness

· Trying to prove that an event did not occur by admitting the absence of an entry in a business record.

· Inference: This was regularly recorded kind of thing, so if did occur, would have been recorded.

· Ex. Hertz car rental situation – not on list.  Printout is admissible.

· How to get something admitted:  Call a qualified witness with knowledge of how records are kept and recorded to testify.

· Trustworthiness problems:

· If prepared in anticipation of litigation, absence is inadmissible.

Rule 803(8) – Public Records Exception

· Public records are admissible because they are prepared by government officials and are presumed trustworthy because their job is to keep reliable records.

· Rationale:

· Without it, you could try to admit everything under the business records exception but it was deemed too burdensome to have to have a government official testify every time someone wanted a record admitted.

· Business records only cover regularly conducted activity, not unusual activity

· Requirements:

· Must prove that the document is a government record.  Need a seal authenticating document under Rule 902.

· Trustworthiness requirement:

· Civil Cases:  Burden is on opponent to prove records are untrustworthy.

· Bias of preparer – When a bias occurs (racial, financial, institutional, personal, political), must argue for exclusion.

· Must make strong showing of bias

· But if the report is contrary to interests of the preparer, will be admitted.

· Where there is cross-bias, report will be admitted.

· Outside sources – Public officials relying on information outside of the government structure.

· When relying on information from others, Johnson problem. (relying on those outside the reporting structure)

· Ask:  Is the report reliable?

· Assume report is reliable.  Must be strong evidence otherwise.

· If unreliable, inadmissible unless you can find another hearsay exception.

· Triple hearsay problem: Center for disease control relies on physicians who rely on patients in issuing reports.  
· Patient to doctor:  Admissible under the treatment or diagnosis exception.
· Doctor to government official:  deemed reliable under this exception because outside sources do not have suspect motive to lie.
· Government official into record:  deemed reliable under this exception.

· Opinions and Conclusions in Public Records: 

· Must analyze opinions in public records under Daubert.

· Ask:  

· Is the official qualified?

· Did he use reliable methods?

· Was there a sufficient basis of information for him to form his opinion?

· Criminal Cases: 

· Language of the rule says that reports are NOT admissible against a criminal defendant, only admissible by defendant.

· Criminal defendant has a special constitutional right to confront his accusers.

· Concern: Could get untrustworthy police reports biased against defendants, and police officers can’t be cross-examined.

· Types of police records covered by this exception:

· Ballistics/Forensics

· Crime Scene Reports

· Breathalizers

· Limits to exclusion: Reports made outside of the adversarial process are admissible.
· Grady:  Reports that don’t pertain to the crime charged.

· Oroscoe:  Not possible to know who defendant is when reporting.

· “routine tabulations of non-adversarial situations”

· Ex.  License plate records from the border patrol.

· How else to get reports in?

· If reports are excluded under 803(8), they MUST be excluded under 803(6) because they were made in anticipation of litigation.
· Call the person who wrote the report and try to admit under past recollection recorded  (Rule 803(5)).
Rule 803(10) – Absence of Public Record

To prove the absence of a record, report, statement or data compilation, or the nonoccurrence of nonexistence of a matter of which a record is regularly made and preserved by a public office or agency, evidence the form of a certification in accordance with Rule 902, or testimony that diligent search filed to disclose the record, report, etc, is sufficient.

· Use this to prove that something did not happen.

· Most common in criminal cases.  (ex. gun without license)

· 2 options:
· Have records checker testify that he did a diligent search and found nothing.  OR

· File an affidavit. 

· Affidavit must establish that checker did a diligent search.  

· Most courts say that stating that a “diligent search” was conducted is sufficient.

· Other courts require description of the nature of the search.

Rule 803(18) – Learned Treatises Exception

To the extent called to the attention of an expert W on cross or relied upon by the expert in direct, statements contained in published treatises, periodicals, or pamphlets on a subject of history, art, medicine or other science, established as reliable authority by the testimony or admission of the W or other expert testimony or judicial notice, are admissible.  If admitted, may be read into evidence but not recorded as an exhibit.

· If a publication is considered an authority in the field, the relevant excerpts can be read into evidence and considered for their truth.

· Must establish a foundation that the treatise is authoritative.

· Either direct or cross an expert witness to testify to this.

· Forms of acceptable treatises:
· Articles 

· Periodicals

· Video tapes

· It is not an exhibit, just testimony, so jury cannot bring the treatise in to deliberations.

Rule 807 – The Residual Exception 

A statement not specifically covered by Rule 803 or 804 but having equivalent circumstantial guarantees of trustworthiness is not excluded by the HS rule if the court determines that (a) the statement is offered as evidence of a material fact, (b) the statement is more probative on the point for which it is offered than any other evidence which the proponent can reasonably procure; and (c) the general purposes of these rules and the interest of justice will be best served by admission of the statement into evidence.  Proponent must make known to the adverse party sufficiently in advance of the trial/hearing.

· If it is reliable but does not fit into other hearsay categories, a statement can be admitted under this rule.

· Declarant’s availability is irrelevant.

· Problems: Should rule be based on truly unusual statements, or create a new class of exceptions?

· Lots of judicial discretion and lots of unpredictability.

· Many states (of the 41 with FRE) have refused to accept Rule 807.

· 3 Admissibility Requirements:
· Statements must be found to be reliable/trustworthy! AND
· Circumstantial guarantees of trustworthiness are determined on a case by case basis. 

· Factors relevant to evaluation of trustworthiness

· Nature of relationship between declarant and person to whom statement was made.

· Capacity of the declarant at time of statement.

· Declarant’s general credibility.

· Complexity of the statement.

· Recanted or repudiated statement after it was made.

· Made other statements consistent or inconsistent with statement.

· Behavior of declarant consistent with truth of statement – backed up statement w/conduct.

· Had personal knowledge of the event/condition described.

· Memory impaired due to lapse of time between event & statement. 

· Statement is clear and factual or vague and ambiguous – details.

· Statement made under formal circumstances or pursuant to formal duties, such that declarant would have considered the accuracy of the statement before making it.

· Statement was made in anticipation of litigation and is favorable to the preparer.

· Statement was given voluntarily or pursuant to a grant of immunity – of own free will.

· Whether declarant is disinterested bystander or interested party.

· Children – language, spontaneous, to trusted adult, custody issue, internal consistencies.

· Alternative approaches to admitting the statements:
· Consider whether statement looks like another hearsay exception – is it a near miss?

· Nearly missing multiple exceptions weighs in favor of admissibility.

· Corroborate less than reliable testimony to admit residual hearsay:

· Criminal cases – NO corroboration permitted

· To satisfy the confrontation clause, statement must be admissible on its own terms.

· Civil cases – Courts look to corroborating evidence to see if the statement is reliable.
· Residual HS offered must be more probative than any other evidence reasonably available to prove the same point. AND
· Ask: Is it more probative than any other evidence available?

· Defendant most likely won’t challenge the government on this because he would just be pointing out more probative evidence

· Issue: Can any other evidence be used to prove the point?

· Ex. Sex abuse cases – Hearsay statement is often more probative than child’s testimony.

· Use where time has lapsed and memory has faded.

· If witness’ testimony is as good as the hearsay, witness should testify. 
· Notice Requirement:
· If you want to admit hearsay under 807, you must give advanced notice, before trial/hearing.

· Prevents proponent from using this as a last resort when other exceptions fail.

· Levels the playing field.

THE RELATIONSHIP BETWEEN EVIDENCE RULES AND CONSTITUTIONAL PROTECTIONS IN A CRIMINAL CASE

The Confrontation Clause and Its Relation to the Rules of Evidence

· The 6th Amendment guarantees an accused the right to confront witnesses against him.

· The right is qualified. 

· Balance between defendant’s right to test hearsay and the government’s right to try case using fair evidence.

· If a statement is not hearsay, if the declarant is subject to cross-examination prior to trial, or if the declarant is subject to cross-examination at trial, there is no confrontation clause problem.

· RULE: If it fits a “firmly rooted” hearsay exception (and they are all firmly rooted), it satisfies the Confrontation Clause. 
HISTORY:

· Bruton problem: There are 2 defendants.  One confesses, implicating the other.  The non-confessing co-defendant is prejudiced by the admission of the other’s hearsay.

· Bruton Rule: Hearsay that is unreliable and not subject to cross-examination violates a defendant’s  6th Amendment Confrontation Clause rights.

· Supreme Court Bruton Ruling: The Bruton Problem violates a defendant’s right to confrontation.  It calls for a powerfully incriminating limiting instruction that is very hard to follow, and the hearsay statement essentially ends up being used for its truth.

· No way to test the hearsay because defendant never gets to cross-examine his co-defendant who does not take the stand pursuant to the 5th Amendment. 

· Need to guarantee reliability somehow.

· 2 ways to solve Bruton Problem:

· Produce the declarant for cross-examination. OR

· Finding an alternative way to guarantee reliability.

· Remedies: 

· Sever the trial: (but not a preferred remedy)

· wastes time

· wastes money

· witnesses have to testify twice

· Redaction:  Ex.  “Bruton and I did it.”

· Edit the statement to avoid reference to Bruton.

· Ex.  “I did it” 
· Completely different statement because it actually exculpates Bruton and may even exculpate his co-defendant if they are charged with conspiracy.
· Edit the statement by leaving the name balnk.

·  Ex.  “___ and I did it”
· Jury can fill in the blank. 

· The only type of redaction that actually works is where there are more than 2 perpetrators and some are not before the court.

· Richardson Rule: Take out all references to all non-confessing co-conspirators.

· Not a Bruton problem – not so facially incriminating that the jury can’t disregard it.

· But the jury could figure out that the defendant was with the declarant at the time.

· This is okay.  The government can use independent evidence to tie the non-confessing defendant to the statement without violating the confrontation clause.

· Empanel 2 juries:

· Not ordinarily entertained.  

· Generally only used in very high profile cases.

· Procedural nightmare 

· Cruz – Cross-Confessions:

· Both defendants confess and implicate the other. Does not solve the Bruton Problem. 

· Must consider the defense being argued by each of the defendants.

· How far does Bruton extend? No right to confrontation if statement is not offered for its truth.

· Defendant can’t open the door and invite error – if you do, evidence will come in and you cannot argue that it violates the confrontation clause based on a Bruton problem.

· No Bruton problem in bench trials – Judges can follow their own instructions not to use for truth.
· No Bruton problem where the statement is in the closing argument – argument, not evidence.

· Roberts:  Test for satisfying Confrontation Clause when introducing hearsay evidence.
· If a statement satisfies a hearsay exception, it satisfies the Confrontation Clause.

· When declarant is not on the stand, Confrontation Clause can still be satisfied if:

· Declarant has testified previously. (so already crossed) (Rule 804(b)(1))

· Declarant is unavailable and has never been crossed: Dying Declarations, Excited utterances.

· When a statement satisfies a hearsay excpetion, government must still meet 2 requirements:

· Production Requirement: (No longer an issue). 
· Originally, the declarant had to be unavailable to testify if he was not produced.
· Rationale: (preference for live witness)
· White v. Illinois: If the out-of-court statement is more reliable then in court testimony, you don’t have to produce the declarant.
· Reliability Requirement: Either firmly rooted OR residual exception.
· Firmly rooted hearsay exceptions: If the statement fits a firmly rooted hearsay exception, it is deemed reliable.
· Standard: (doesn’t have to be old)

· In the federal rules; OR

· Widely accepted in the majority of states.

· Lilly– Virginia evidence rule that differed from the corresponding FRE deemed not firmly rooted.

· If the statement does not fit into a firmly rooted exception, the government must establish that the statement is reliable under the facts.  

· Applies to the residual exception.

· Must have particularized guarantees of trustworthiness.
· Case-by-case basis.
· Rule:  Government must show circumstantial guarantees of reliability.  NOT CORROBORATIVE EVIDENCE.

· Circumstances surrounding the statement.

· Ex. The statement was made to a trusted confidant, was spontaneous, etc.  

· Not independent evidence.

· Ex.  Can’t admit a ballistics tests tying the defendant to the gun.

RULES GOVERNING THE TREATMENT OF WITNESSES

COMPETENCY

Rule 601 – Witness Presumed Competent to Testify 

· Exclusion is rare. 

Rule 606(b) – Competency of Juror as A Witness

Juror cannot testify about deliberations
· Jurors are incompetent to testify about the deliberations that led to the verdict.

· Includes threats between jurors, intoxication, inattention. 

· Policy: We want jurors’ privacy protected.

· Judge determines competency.

· But, can get an affidavit on extraneous inferences that worked on a juror.

· If a juror was bribed or threatened, or read material he was not supposed to read.

· Can’t show the effect the extraneous influence had on a juror because that would deal with the deliberations.

· Fact of influence is admissible, but not its impact.

· Exception: Prejudice

· Where racial or sexists statements are made during deliberations, they are admissible.

· Rule 606(b) outweighed by right to fair trial

· Exception: Clerical Error Problem

· If this happens, can ask the jury what they really meant.

· Ex.  Where number had decimal point and comma in the wrong place, juror was called to explain what damages they actually meant to award.

· This doesn’t cover jurors not listening to instructions

State Competency Rule:  NY’s Dead man’s Statute

· Applies in diversity cases

· Interested persons cannot testify to transactions between themselves and the decedent.
Rule 603 – The Oath

· Witnesses must testify under oath.

· No proscribed form for the oath:

· Oath must be in a form to awaken witness’ awareness that if he perjures himself he will go to jail.

SCOPE AND STYLE OF EXAMINATION

Rule 611 – Mode and Order of Interrogation and Presentation

611(a) Control By Court

· Judge has broad discretion to reasonably manage treatment of witnesses.

· Ex. If witness is being harassed, can stop it – “Asked and answered.”

· Civil cases – In a bench trial, the judge can determine how a witness should testify.

· Ex. Experts sitting at a big round table debating each other.

· Ex. Witness with Turret Syndrome, testimony videotaped and cut.

· Rare that judge would get reversed.

· Ex. When judge did not control witness ingesting opium.

611(b) Scope of Cross Examination

· American Rule – Party can only cross-examine witnesses within the subject matter of the direct. (and about topics related to witness credibility)

· Ex.  On direct, witness testifies to what she saw.  On cross, defendant wants to ask her if she was aware of problems in the Jones’ marriage.  Relevant to damages but the only issue on direct was liability.  Defendant has to recall witness when he puts on his case.

· Exception:  Judge can dispense with this in the interest of justice, seriously inconveniencing the witness, etc.

· Policy:  You have right to prove your own trial in your own order.

· Costs: Inconvenience to witness.

· There are often arguments about whether cross is within scope of direct.

611(c) Leading Questions

· Leading questions are those that suggest or mandate a single word answer.

· Can’t ask leading questions of favorable witnesses.

· Can ask leading questions of unfavorable witnesses.

SEQUESTRATION

Rule 615 – Sequestration Power

· Upon motion of a party, a trial judge must exclude witnesses from trial before they testify so they can’t hear the testimony of other witnesses.

· Exceptions:
· Parties to a case cannot be excluded

· Corporate parties can designate a representative who cannot be sequestered.

· Cannot exclude a witness whose presence is necessary for the presentation of the case.

· Ex.  Experts.

· Crime victims cannot be sequestered.

· McVeigh Bill: Victims of crimes have a right to attend trial even though they are witnesses. 

· Judges sometimes expand sequestration power. Witness cannot talk about his testimony, etc. 

· Suppression Hearings:

· Some circuits have held that Rule 615 applies to suppression hearings.

· Reflects notion that trial judge has the inherent authority to ensure the integrity of the proceedings.

· Deals with fundamental fairness of the proceedings. (not like other rules)

· Judge needs more flexibility to control hearings.

IMPEACHMENT

Rule 607 – Who May Impeach

Party is free to impeach and attack the testimony of the witnesses they call

· You can call an adverse witness on direct examination to impeach him in order to remove the sting of his testimony.

· One Problem: Can’t call a witness solely to impeach him and end-run a hearsay rule. 

· Ex. Witness makes statement, then says he will lie on stand and does.  Can’t introduce prior statement because it is hearsay and doesn’t satisfy an exception.

· But party can argue that he called the witness in good faith and some courts may admit the statement.

· For defense counsel to protect against this kind of surprise argument, he should:

· Make a motion before the witness takes stand, voir dire witness.

· If witness comes out contrary to prosecution’s case, he will be dismissed and impeachment evidence won’t get in. 

· But if original statement satisfies a hearsay exception, the prosecutor can call the witness to admit the statement as substantive evidence, not just impeachment evidence.

· Ex.  Prior inconsistent statement that satisfies Rule  801(d)(1)(a).
Impeachment:  5 ways to attack a witness’ credibility: (proving witness is not credible so testimony is diminished in weight)

· Attacking a witness’ character to prove the witness is lying on the stand – Show witness is a liar by nature.

· Introduce a prior inconsistent statement.
· Bring up evidence that contradicts their account.

· Broadly Biased:  Prove that the witness has some motive to lie.

· Attack on Capacity:  Perception or memory was in some way marred, witness is crazy, etc.
Attacking a Witness’ Character to Prove Witness is Lying on the Stand:  

· Distinguish this type of character attack from character testimony:

· Question is whether the jury can be made aware of the witness’ propensity to lie - VERACITY.
· Not did the witness act in accordance with his character.
· How do you attack a witness’ character?
· Rule 608(a): Call a character witness to attack the other witness’ character:

· Problem is the character of the character witness.

· Character testimony is limited to opinion and reputation.  Cannot ask about specific acts.

· Hardly ever used!

· Rules 608 & 609: Can show prior bad acts and convictions.  Attack on cross-examination.

· Best method to attack witness’ character.

· Can question a witness about prior bad acts and convictions.
Rule 608(b) – Evidence of Character and Conduct of Witness;  Specific Instances of Prior Bad Conduct (Bad Acts)!!!!
Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness credibility, other than conviction of crime as provided in rule 609, may not be proved with extrinsic evidence.  They may, however, if probative of un/truthfulness be inquired into on cross of the witness concerning the witness character for un/truthfulness, or concerning the character for un/truthfulness of another witness as to which the character witness on cross has testified.

· A party may question a witness about a prior bad act on cross-examination when the questions are probative of veracity.

· You must accept the witness’ answer.
· Extrinsic evidence: Extrinsic evidence is not permitted to prove bad acts occurred when attacking a witness for veracity.

· Exception: If evidence is offered for a different purpose, extrinsic evidence may be admissible (ex. Not-for-character purpose such as intent, motive to falsify, bias) 

· If it is purely a character attack, then no extrinsic evidence.

· If not, then 608(b) does not apply, but Rule 403 does.

· Bad act does not need to be criminal.

· Must have good faith reason belief that the bad act to place before asking about it.

· Rule 403 test must be applied to determine if a witness can be questioned about a prior bad act when attacking character for veracity.
· Is probative value of bad acts outweighed by prejudice?

· Probative value: How probative of veracity is the prior bad act? 

· All bad acts are probative, but under 403 some are more probative than others.

· Types of acts

· Ex. Lying-like acts are more probative

· Ex. Violence, violent sex acts not as probative

· Old acts are less probative.

· The importance of the witness’ credibility in the case bears on the probative value.

· Ex.  Records custodian’s prior bad act is not very probative when he is testifying to admit hearsay under the business records exception.

· Prejudicial Effect:
· Bad acts become less probative when they are cumulative.

· Who does the prejudice run against?

· Greatest issue of prejudice, Level 3: the witness being attacked is a party in the case.

· Level 3(a) prejudice:  Where a party is a witness, the prejudice is even more substantial if the prior bad act is similar to the one charged.  These questions are often excluded.

· Medium prejudice, Level 2: Witness is affiliated with the party in some way.  High prejudice, which may spill over to the party.

· Level 2(a) prejudice: Prejudice is higher where the witness is attacked with a prior bad act similar to the crime charged.  

· Least prejudice, Level 1: Witness is not affiliated with party.  

· Ex. Bystander – only taints witness’ testimony, not the party directly.

· Can’t use bad acts to show that a person is accident prone:
· Ex. Plaintiff is suing the MTA. Defendant argues that the claim is frivolous.  Defendant wants to introduce plaintiff’s 7 pending personal injury claims.

· Excluded: Would lead to mini-trial to prove that the other claims were false.  Raises 403 issues of efficiency and confusing the jury.  Also prejudicial.

· Prejudicial: Inferences that her claims are false.

· Probative: If claims are invalid.  

· Could be admissible though to prove that she was already injured so goes to damages.

· Could also be introduced if there was a FRCP 11 violation.  

Rule 609 – Attack Witness’ Character With Prior Convictions

· Goal: Show that the witness is a liar by introducing prior convictions.

· Extrinsic Evidence:

· Can only admit the conviction itself, details of the crime are inadmissible.

· If the witness denies a prior conviction, the judgment of conviction is admissible.

· Definition of conviction: Includes conviction being appealed. 

· Steps to take:
1. Decide if the crime fits under 609(a)(1) or 609(a)(2).

2. If it is a 609(a)(2) crime, the prior conviction is automatically admissible to impeach the witness.

3. If it is a 609(a)(1) crime, conduct balancing test to determine admissibility.

· If witness is not the defendant, apply Rule 403.  

· If the witness is the defendant, apply the reverse 403 balancing test.

· To keep convictions out: Argue crime fits under 609(a)(1), and get to 403 balance.

· To get convictions in: Argue 609(a)(2) crime, then automatically admissible.

What Type of Prior Convictions Can be Inquired Into?

Rule 609(a)(2) – Crimes Involving Dishonesty and False Statements (Recent convictions)

· If a prior conviction involved dishonesty or a false statement, it SHALL be admitted to impeach a witness’ character for veracity. (Mandatory)

· Applies to felonies and misdemeanors.

· Judge has NO power to exclude under Rule 403: Rule 609(a)(2) is automatic.

· Any conviction under this rule is automatically admissible, regardless of who the witness is.

Rule 609 (a)(1) – Crimes Besides Dishonesty and False Statements (Recent convictions)

· Felonies only.

· Most crimes should fall here: leaves room for discretion in excluding prejudicial convictions. 

· Judge has discretion to exclude prior conviction under Rule 403:

· Civil Cases:
· 403 balancing Test:  Does the prejudice substantially outweigh the probative value?

· Measure probative value by determining how essential the evidence is for credibility.

· Criminal Cases:  If the witness is a criminal defendant, the 403 test is more generous.

· Probative value must outweigh the prejudice.  (Does not need to be substantial.)

· Small presumption against admissibility.

· If it is close, exclude defendant’s prior convictions.

· Policy: Want criminal defendants to take the stand.

· If crime is similar to the current charge, it is likely to be excluded.

· If the judge excludes under Rule 403, you can still introduce a prior conviction if you can find a not-for-character-purpose that satisfies Rule 404(b).

Characterizing Prior Convictions:

· Crimes clearly involving dishonesty or false statements: 602(a)(2)

· The jury has to find beyond a reasonable doubt that the defendant was dishonest in order to convict him.

· Examples:
· Perjury

· Fraud, Tax fraud

· Counterfeiting

· Turning back an odometer

· Embezzlement

· forgery

· Theft and Drug Crimes:
· Indicate dishonesty or underhandedness, but most courts say they are not automatically admitted under 609(a)(2).

· Example: Selling drugs.

· Prior Murder Convictions: 609(a)(1)

· Not automatically admissible because even if the murder was committed in a deceitful manner, the jury cannot look behind the conviction to the details of the event.

· Exception:  2d Cir. Has allowed the court to consider the details of the prior conviction.

Rule 609(b) – Old Convictions Offered For Impeachment

· If there has been more than 10 years since the witness was released from confinement, the prior conviction is deemed an old crime. 

· The older the act, the less it says about your current character.

· Rule: Inadmissible to impeach unless probative value substantially outweighs prejudicial effect.

· Apply a Reverse 403 balancing test to determine whether to admit an old conviction: 

· Presumption of exclusion.

· Only admitted when the old crime is perjury or fraud, etc. and the witness has not been impeached by anything else.

· Very rare.

Procedural issues with respect to prior convictions

· In limine Motions – best to make them in advance of trial.

· Function:  Avoids unpleasant surprise when witness is testifying because adversary has information about the scope of the testimony before the witness takes the stand.

· Provides predictability.

· Problem: they are not absolute.

· Trial judge can change his mind at trial. (but rarely occurs)

· Trial judge may not be able to make a determination at the time the motion is made.

· What if you get In limine ruling that you don’t like?  
· Luce: Witness must take stand and be impeached on cross-examination by a prior conviction in order to preserve the right to appeal the in limine ruling. 

· Rationale: Defendant who never intended to testify might try to create an appealable issue.

· Problem: Have to bring in evidence that would convict you to get an appeal.

· Judge has discretionary power, so few rulings are overturned.

· Can you question a witness on direct in order to impeach him with objectionable evidence to preserve your right to appeal? (Trying to remove the sting of cross-examination)

· Rule:  Witness must be impeached on cross-examination to appeal an in limine ruling.

Rule 613:  Impeachment with Prior Inconsistent Statements

· Using prior inconsistent statement to show witness didn’t get his story straight.

· Not using the prior inconsistent statement to prove truth (Because that would be hearsay) but rather to show the inconsistency.

· Prior inconsistent statement cannot be admitted unless the witness has the opportunity to explain himself on the stand.

· Before opening the door for the witness’ explanation, make sure his explanation won’t harm your case in such a way that makes the impeachment effort too risky.

· The prior inconsistent statement does not have to be under oath for the jury to use it for its truth.

· Tell jury what happened in the case (as opposed to prior convictions)

· Extrinsic evidence: What if the witness says he never made the prior inconsistent statement?

· Test:  Apply Rule 403 to determine whether to admit extrinsic evidence.

· Consider:

· Degree of importance of the statement.

· Degree of inconsistency.

· When is a statement inconsistent?
· Positive statements: (ex. He did it, he didn’t do it) Easy cases of inconsistency.
· Silence:  Can a witness be impeached by mentioning a fact that he did not mention in his earlier account?
· General test:  Would a reasonable person giving a reasonably full account leave the fact out?
· If so, the statement will probably be deemed inconsistent because the witness failed to include a material fact.
· After acquired information is deemed inconsistent.
· Leaving out a party is inconsistent.
· Ex.  In his first account, at the scene, the witness said there were only two robbers.  On the stand, the witness testifies that there were three.
· Prior Inconsistent Statements and Miranda:  Doyle Case:  
· If you remain silent pursuant to Miranda warnings, testimony on the stand cannot be impeached by prior silence.
· If witness is given a Miranda warning and subsequently talks, then says something different on the stand, he can be impeached.  

· When you do this, you waive your Miranda rights.

· Pre-Mirandized silence can be used for impeachment.

· What if the witness claims that he does not remember?

· If witness’ memory loss is feigned, jury gets to hear the prior inconsistent statement.

Impeaching a Witness with Contradiction Evidence: Rule 403
· Prove a witness’ testimony is unbelievable because outside evidence suggests that it isn’t true.

· A party can always refer to contradictory evidence but cannot always admit it.

· If contradiction is denied, when can you introduce extrinsic evidence instead of just referring to it?

· Judge applies Rule 403:

· If contradiction is collateral, you cannot admit extrinsic evidence.

· If contradiction is about an important aspect of the case, extrinsic evidence may be admitted. 

Impeachment for Bias:  Use Rule 403

· Bias: Situations where the witness has a predisposition in favor of someone, shows prejudice, has a financial or liberty interest in the outcome of the case, or where there is corruption.

· Ask:

· How important is the witness?

· How probative is the evidence?

· Common bias situations:

· Financial interest at stake.

· Ex.  Rodney King had financial motive to testify against the police officers because he had a civil suit pending.

· Ex.  Experts have a financial motive.

· Mothers have motive to protect their children, etc.

· Witnesses who have entered into plea agreements with the government.

Attacking A Witness’ Capacity: Use Rule 403

· A witness can be impeached where:

· Witness was not able to see or hear the event.

· Witness has no memory.

· Witness is psychologically impaired.

· To impeach on these ground, must apply a Rule 403 balancing test.

· Examples: 

· Can show that a witness was under the influence of drugs to prove that his perception was off.  

· Limited to time of perception and of testifying.

· Mental history is probative of lack of truthfulness.

· Can’t admit evidence of seeing psychiatrist.

· Can admit serious form of impairment. (psych hospital, electroshock)

Rule 610 – Can’t Impeach a Witness on the Basis of His Religious Beliefs

· Evidence of a witness’ religious beliefs is not admissible for impeachment.

· Intended to protect fringe groups.

· Where does religion end and kookiness start?

· Ex. Malek Case:  Plaintiff calls accountant to testify and defendant asks the accountant if all his clients are Orthodox Jews.  

· Defendant argues that he is trying to show a motive to falsify.

· Plaintiff argues that he is impeaching a witness for bias.

· Court ruled that Rule 610 prohibits this kind of impeachment. Strict Reading.

· Other courts have found bias exceptions in Rule 610.

Rehabilitation of A Witness: Use of Prior Consistent Statements to Support a Witness’ Credibility

· Prior consistent statements are ONLY admissible after a witness’ credibility has been attacked.

· Prior consistent statement MUST rebut the attack.  Cannot be purely repetitive.

· Purposes: 

· To explain an inconsistency: 

· Whenever a witness is impeached with a prior inconsistent statement, he always gets to explain the inconsistency.

· Prior consistent statement is evidence that backs up the witness’ story, showing that it is not inconsistent with his testimony.

· Sometimes consistent statement tends to explain an inconsistent one.

· To rebut a motive to falsify.

· To rebut an attack of the witness having a bad memory.

· Danger: Impeaching party can now ask rehabilitating witness about specific acts of conduct.

PRIVILEGES

Rule 501

· Exclude relevant and reliable evidence because countervailing social policy requires non-disclosure. 

· Party seeking to exclude on the grounds of privilege has the burden of showing privilege applies.

· Rule does not delineate privileges – Advisory Committee does not want to codify them.

· Congress rejected list of privileges (thought some should be included, and worried about Erie in diversity cases, because rules have substantive content).

· Privilege rules have to be enacted by Congress.

· In diversity cases, state rules of privilege apply.

· In federal question cases, C/L applies.

Attorney Client Privilege

· Client holds a privilege to refuse to disclose and to prevent anyone else (including attorney) from disclosing a confidential communication between an attorney and a client during legal services.
· Excludes info that is relevant and reliable because of the attorney client relationship.

· Rationale: 

· Promotes clients telling the truth to their attorneys.

· But lawyers don’t rely on their clients for their cases/truth – sometimes would be malpractice!  And clients don’t always tell the truth.  So rule out of vogue with practice.

· Attorney empowerment rule.  Maximizes lawyers value by setting them apart from other professions.

· Prevents lawyers from having to serve as witnesses against their clients.

· Person seeking to exclude information has burden on showing privilege exists.

· 3 Requirements:

· Client must be seeking legal advice (vs. non-legal)
· Just because you are speaking in confidence does not mean privilege applies – must be seeking legal advice.
· Distinction between legal and non-legal:
· Legal if using legal skills:

· Privileged - Client asks for attorney to sort through docs to determine privilege.

· Not Privileged - Attorney operating as file-boy.

· Not Privileged - Can’t pay attorney extra to do a factual investigation that PI could do just to get a privilege.

· Mixed motivations: Doing both legal and non-legal work. (difficult to determine whether it is privileged)

· Dominant intent test: If the dominant intent appears to be legal, the fact that you may also be seeking non-legal advice is irrelevant and the communication is privileged. 
· Look at relationship between lawyer and client.

· Ex. Bruce Lindsey.  No privilege because hired by Clinton primarily for political consulting.
· Attorneys who work for corporations: Protection depends on situation.

· Ex. Board meetings not privileged just because all in attendance are attorneys.

· But, If pinpointing legal situation, different.

· Blue Cross: Memo about a specific claim will be privileged because it is clearly in anticipation of litigation. 
· When attorney conducts internal investigation of his own firm, communications are privileged: 
· Investigation is for purposes of possible future litigation.
· Must be communications
· Must be communications by the client to an attorney or agents of the attorney:
· Ex. Not privileged if lawyer receives communication from client’s neighbor.

· Agents: 

· Communications are privileged when the 3rd party is an agent of the attorney client relationship. 

· Defendant must hire a lawyer before communications with agent.

· If lawyer goes to an accountant to explain details of the case to him, those communications are privileged.

· If the client goes to the accountant and then determines that he needs a lawyer, those communications are not privileged.

· Agents include engineers, secretaries, paralegals, stenographers etc.
· Communications by attorney to client are protected to the extent that they would disclose client’s statements:
· Must be confidential and in the course of legal advice.

· Most courts have two-way privilege, but some have one-way. (client to attorney only)

· Upjohn: Who is the client when the party is a corporation? 

· In a corporation, the client is virtually every corporate agent who is speaking to corporate counsel in confidence about a matter within the scope of their employment at the direction of the corporation. 

· Need the free flow of information internally so the court did not limit the privilege to the corporate control group.

· Control group does not know all of the details necessary to prove the case.

· Want corporations to have incentive to investigate.

· Capra says that this is not valid: Control group interacts with the attorneys, not low level employees. Upjohn gives corporations a windfall. Dilemma of talk or get fired.

· Privilege is between lawyer and corporation, not between lawyer and employee. 

· Corporate agent cannot be represented by corporate attorney.

· Attorney of corporation must inform employee that there is no personal attorney-client privilege.

· Attorney must give corporate Miranda warnings to the agent.

· Can Upjohn be extended to government cases? (Hillary Clinton Case)

· Criminal cases: Upjohn does not protect Hillary’s communications to government attorneys.

· Government lawyer has a duty to the populous (opposed to just his own corporation). 

· Government lawyer also has a statutory duty to report criminal conduct.

· Civil cases: Communication would be privileged under Upjohn.

· Problem: A lower level government employee may not know whether the conduct at issue will give rise to criminal or civil liability.  He would have to obtain his own counsel at his own expense.  

· Opinion deters people from going into government service.

· But, alternative is for employee to invoke the 5th amendment.

· What kinds of communications are protected by the privilege?
· Pre-existing documents that originated before the attorney client relationship are not privileged.

· Cannot create a privilege by giving documents to lawyer.
· Physical evidence:

· Not a communication in and of itself, and not privileged just because you turn it over to your lawyer. 

· But there is something communicative about producing the entity to the attorney in confidence.  Client is saying that:

· The thing exists.

· I control this thing.

· This thing is relevant to representation and amounts to an admission.

· Must divorce the thing from the act:

· Adversary can get the thing, but the attorney can’t disclose how he got it.

· Government has to tie the evidence to the defendant in some way other than by the act of production. 
· Client must have reasonably anticipated and intended for the communication to be confidential.
· Requirements:
· Intent:  Client must intend for communications to remain confidential.

· Reasonable Anticipation:  Must be reasonably careful with your communications.  Discussions in the presence of 3rd parties who are not agents destroys the privilege.

· E-mails and cell phone conversations don’t destroy reasonable anticipation of confidentiality.

· Not privileged: Defendant bursts into restaurant, says to attorney “I did it.”

· Not privileged: Spoke to attorney with PO in room.

· Information given to attorney in anticipation of public disclosure:

· Information given to an attorney in preparation of going public is not privileged. 

· No reasonable anticipation that it would remain confidential.

· Problem:  Where the information never actually goes public or only part of the information goes public, you still lose your privilege.

· Ex.  Where client gives attorney boxes for proxy information and attorney decides what to disclose, no privilege on non-disclosed information because the client anticipated that everything could be disclosed.

· Solution: Create a contingency arrangement stating that where information does not go public, it shall not be disclosed.  
· Identity and fees (1099 forms):

· Identity and fee structure are not part of representation and are almost never privileged.  

· No reasonable anticipation of confidentiality.

· Fees and identity do not deal with the substance of identification.

· Exception: Where the disclosure of a client’s identity or fees would reveal the reason why the client sought legal advice, it will be privileged.  

· Ex. Hit and Run case – client identity is protected because disclosure of his identity reveals why he sought representation.

· Exception: The Common Interest Rule:
· If multiple clients are pursuing a common interest and are represented by separate counsel, communications with each other and their lawyers are protected.  

· Need a common interest agreement:
· Should always have written agreement.

· Problem:  When common interest unit breaks up, parties may subsequently sue each other, and they can use the confidential information against each other.

· Can limit this risk by including a clause in the written agreement stating that the information must remain confidential.

· How does the privilege get asserted?
· Client has the privilege but attorney has the right to assert it whenever he needs to even if the client is unavailable or if the attorney client relationship has ended.

· Privilege survives the client’s death.

· Rationale: Post-death considerations could prevent the free flow of information.  Client may still have an interest in his estate, so protecting loved ones, co-conspirators, etc.

· Problem: Impedes search for truth, can prevent people from being exculpated.

· Waiver of the attorney client privilege: Person who holds privilege may waive it.
· Waiver must be voluntary.

· Waiver can only be made by the client, but attorney often waives on client’s behalf.

· Implicit Waiver:  Attorney can waive a privilege on behalf of client – may be implicit authorization. 

· Cases of accidental/inadvertent waivers by the attorney: Still implicitly authorized.

· Majority View: Negligence standard

· If disclosure was an innocent mistake, and attorney acted quickly to rectify the mistake, no waiver.

· If disclosure was negligent, waiver.

· Minority view:  Inadvertent waiver is a waiver for all purposes. Covers all subject matter.

· Scope of waiver:  Once you waive part of a communication in your favor, communications on the same subject are also waived.
· Can’t selectively waive the privilege. Once you waive to one person, it is waiver to all.
· Advice of Counsel Defense: If you assert a defense that you relied on the advice of counsel, you waive all privileged communications on that subject matter.  
· Scope includes not just what you say but the whole story.

· Some laws require willfulness, so ignorance of law is an excuse.

· Ex. I thought what I did was lawful because counsel said it was okay.

· Natural response by opponent will be “what did you tell attorney?”
· Crime/Fraud Exception: Where client is using his attorney as an instrument in a crime or fraud, communications are not entitled to protection. Shows client has bad intent.

· Past crimes: Privileged.

· Future crimes: Not privileged.

· Client can ask whether something is legal without losing his privilege.  Just can’t ask how best to implement illegal plans.

· Burden on party seeking information to demonstrate that a crime or plan is afoot. 

Inter-Spousal Privilege

· Trammel Privilege: Adverse Testimonial Privilege: (Applies only to criminal cases)!!!!!
· Witness, who is also defendant’s spouse, is privileged from giving adverse testimony and can choose not to testify.

· But if witness wants to testify, that is okay.  Optional whether or not to invoke the privilege.

· Defendant cannot invoke the privilege.

· Broad privilege – spouse doesn’t have to take stand at all if testimony would be adverse.

· Policy: Preserves marital harmony.

· Must be married at the time of testimony to invoke the privilege: 

· Does not apply to divorces or legal separations.

· Whether or not a CL marriage will be recognized depends on state law.

· Sham marriages:  If you get married for the purposes of invoking the privilege, you do not get to invoke it.
· Pre-marital activity:  Privilege applies at time of testimony, so pertains to premarital activities

· Minority Rule: If crime occurred before marriage, cannot invoke privilege.

· Privilege does not protect spousal hearsay: 3rd party can be forced to testify about what the spouse said at the time of the incident, etc. 

· Limitation:  Must still meet a hearsay exception.

· Koccher: Joint Participants:  If the spouse participates in the criminal activity, she loses the right to invoke the privilege. 

· Policy: No marital harmony if engaging in crime.  (Arguable)

· Circuits are split (2nd circuit does not have this exception, so still have right to invoke Trammel).

· Many states don’t have Trammel: (NY) Spouses can be forced to testify. 

· Confidential Communications Privilege: (goes to scope of witness’ testimony whereas the adverse testimonial privilege goes to whether or not they will testify at all.)
· Privilege protects confidential communications between spouses.

· Narrow privilege.

· Policy: Furthers marital relationship, w/ trust and confidence, encourages communications (silly). 
· The communicating spouse holds the privilege.  They can prevent their spouse from testifying about any confidential communications.

· Witness spouse can still testify adversely, but can’t include confidential communications.

· Breach of confidence when spouse tells 3rd party: Privilege still exists because the spouse had no right to waive it.  Waiver lies in the hands of the communicating spouse.

· Exception: Communicating spouse must have had a reasonable anticipation of confidentiality.

· If husband knows that wife tells her mother everything, he cannot expect communications to remain confidential.

· Privilege exists where spouses are married at the time the communication is made. 

· Married according to state law.

· Does not apply to divorces or legal or non-legal separations.

· NY Bright Line Rule – must be legal separation. 

· No sham marriage exception because people don’t get married to protect their communications.

· Scope of privilege: Only communications are protected – actions are admissible.

· Confidences are read narrowly.

Privileges Recognized by Common Law

Clergy-penitent privilege

· Protects communications to clergy where penitent is seeking religious spiritual advice.

State secrets privilege 

· Protects against disclosure of information that would harm state security interests.

· Absolute preclusion: if you have no other material, you lose.

Journalist privilege (not based on 1st Amendment)
· Privilege to protect confidential sources: 

· Qualified: Need for information in litigation destroys privilege.

· Privilege to protect against disclosure of non-confidential material: 

· Most courts reject this.  

· Privilege only stands in compelling cases of extremely burdensome production.

New Privileges: Not Recognized by Common Law 

To determine whether to adopt a privilege that is not established under CL, do a cost benefit analysis, and ASK: (costs are always the loss of reliable evidence)

1.  Does it exist throughout states?  

· If so, more likely to be adopted on the federal level.

2.  Was it one of the privileges in the list proposed by Advisory Committee?
· If so, more likely to be adopted on the federal level.
Tax preparer privilege (adopted)

· If you seek advice from an accountant to prepare your taxes, the communication is privileged in U.S. Civil court only.

· Does not extend to private lawsuits or criminal cases.

Psychotherapist/Clinical social worker-patient privilege (Jaffe Case – adopted!!!)

· Promotes the free flow of information.

· Absolutely protected:  In order to have a confidence based privilege, you need predictability.  People will only speak if they know their communications are confidential. 

· Doesn’t matter how much the other side needs information.

· Exceptions: 

· In a criminal case, communications can be disclosed if non-disclosure would violate defendant’s constitutional right to an effective defense.

· Tarasoff:  Psychotherapist has discretion to report imminent criminal misconduct.  Does not apply to claims of privilege at trial where the crime has already occurred.

· No doctor-patient privilege in federal law – just in states if statutory.

Self-critical analysis (Not adopted)

· Applies to inward-looking reports.

· If corporation, argument that they should be privileged 

· Rationale: Like SRM, want to encourage people to investigate.

· Majority Rule: Not a privilege under federal common law.

· Corporations under duty to investigate.

· Have to do reports anyway to prevent future litigation.

· Not accepted in states, not in advisory committee notes.

Parent-Child privilege (Now in Congress)
· Confidential communications privilege:  nurtures the relationship between parent and child.

· Rejected:  Courts are unanimous that this privilege does not exist. Courts said that the relationship is already there.

· Problem: Communicating party would have the right to invoke it so what if the parent wanted to testify about something that their child told them.  Only the child can waive the privilege.  Parent is stuck.

· Adverse testimonial privilege: This is a viable privilege.

· Question is whether to testify against a parent or child, be in contempt, or perjure yourself.

Secret service privilege (not to testify against President)
· Does not exist. 

· President has a statutory duty to have secret service protection. Since president would also have the right to invoke the privilege, it could not work.

The Fifth Amendment Privilege Against Self-Incrimination

· The only constitutional privilege.

· Prohibits the state from compelling someone to be a witness where his testimony could be used against him in a criminal case.

· Rationale: Unfair to put people into cruel trilemma.  

· Silence, Lie, Truth – go to jail.

· But Capra says not really cruel because it only applies if you are guilty.

· Compulsion:  

· Classic form of compulsion is ordering someone to be in contempt for refusing to testify.

· Custodial interrogation – state forcing you to speak. 

· Miranda held that this is inherent compulsion. 

· Griffin:  An invitation for the jury to draw a negative inference from defendant’s decision to remain silent at trial is compulsion.

· Disbarment proceedings where attorney was forced to testify was deemed compulsion.

· Spivak:  If the government gives you immunity, you cannot invoke the Fifth Amendment and there is no compulsion.

· The privilege is limited to testimonial evidence:
· The Fifth Amendment only protects communicative, information-based evidence. 

· Factual evidence is protected.

· Non-testimonial evidence cannot be true or false:  it just is!

· Cruel trilemma does not exists with non-testimonial evidence.

· Privilege does not cover giving blood, participating in line-ups, breathalizer tests, etc. because they are forms of  non-testimonial evidence.

· Forms of immunity under the Fifth Amendment:  Immunity solves the problem of self-incrimination.  (Within the US)

· Use Immunity: Government cannot use your statement against you, nor can it use the fruits of that statement.  Can still be prosecuted though. 

· Transactional immunity:  Witness cannot be prosecuted for any subject matter they testify to.  Must be responsive to the questioning.

· NY: Immunity for anyone who testifies in front of GJ.

AUTHENTICATING DOCUMENTS (Rule 901 and 902)
· Must authenticate physical evidence before admitting it. (document, recording)

· Rule 901: Proponent must provide enough evidence for a reasonable juror to believe it is what they say it is.

· Minimal standard – don’t have to convince judge. (liberal, in favor of admission)

· Conditional Relevance:  The physical evidence is not relevant unless it is what you say it is.

· Comes up in chain of custody issues: Almost uniformly rejected, but often raised.

· Defendant says that substance not from me.

· PO has to prove that what he gave to the chemist was what defendant gave to the PO. Chain of custody solves the problem.

· Gaps in chain of custody go to weight and not admissibility. 

· Exclusion on these grounds occurs only when evidence comes back very changed in appearance.

· Degree of proof depends on object seized.

· If open to alteration, or not readily identifiable, more evidence is necessary to establish chain of custody. 

· Circumstantial evidence of authenticity: Authenticity is sometimes proven only by circumstances.
· Ex. Notebook pages.  Find evidence that ties defendant to the papers.

· Electronic Information: Raise new issues of authenticity.

· Photographs:  Should be a jury determination unless judge is convinced that the photo is a forgery.  Parties can call experts.

· Internet Information: Use conventional ways of establishing authenticity, including circumstantial evidence, to tie defendant to the incriminating evidence.

BEST EVIDENCE RULE (Rules 1001 – 1008)
· If you want to prove the contents of a writing, document or recording, you must produce the original. 

· Irrelevant today because Rules 1001-1008 say copies are okay unless there is a valid argument that the original is not authentic. Brings you back to authenticity.

· Rule only applies if trying to prove contents of writing.

· If don’t have copy or original, can get around this rule:

· Prove that the original was destroyed in good faith, or that the other side won’t give it up.

· Can then prove contents in any way. (testimony, etc)

· Rule still has effect where a party has no good excuse for missing the original document.

· Prevents fraudulent claims that can’t be proven by anything. (Ex. copied song, copied design, dog ate the tape)
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