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Non Probate methods of passing property - 1) Right of survivorship 2) Contractual (e.g. “passes @ death) 3) Life Ins. 4) Trust and 5) Property with Power of Appt.

Intestacy - Death without a will.  Laws of the state (or common law) provide default rules for passing property.

Choice of Statute Governing Intestacy - 1)  Personal Property - state where decedent domiciled at death; 2) Real Property - Where property is located.  NOTE:  In a community property state, property designated as community property is divided first and then the intestacy statutes apply to all non community property.

Community Property State (see prob. p. 126 / 1/24) - property Passes automatically to surviving spouse with the % determined by § 45.  NOTE:  Distinguish from separate property which passes according to will or statutes governing intestate succession.

Division at Death - Deceased spouse has testamentary power over his half while other half goes to surviving spouse for distribution by will or intestacy statutes.

TX (§ 45, p.4) - 

All comm. prop. to surv. spouse IF:  1) no surviving children or other descendant surviving; or 2) all surviving children and descendants of deceased spouse are also children or descendants of surviving spouse.

Else:  

1/2 passes to children or descendants of deceased spouse (according to § 43 intestacy distrib.).

Title and Determination of Community Prop. - The title under which property held irrelevant. (e.g. prop. held in one spouses name is still comm. prop. - see prob. p. 126 / 1/24).

Presumption of Community Property - Burden of proof of separate property on person claiming separate property.

Income From Separate Prop. - States split as to whether income from separate property goes to community or separate (TX is community)

Example)  spouse inherits $7,500 which appreciates to $30K at death.  In some state appreciation would be community and some separate.

Separate property defined - property acquired before marriage, by gift, devise, or descent.

Attempts by Spouses to Alter Character of Assets (see Supp. p. 6-13) - General Law:  Property has the character as designated by law and NOT the intent of the parties.

Converting Separate into Community by Agmt. - General Rule: not allowed (see 1, p.6, supp.)

Gifts to the Community are Separate Property - (see 2, p.6, supp)

Converting Comm. Prop. into Separate Prop. (see 3, p.6, supp) - General Rule:  Allowed.  Reqts.:  1) agrmt. in writing; and 2) signed by both parties (i.e. can’t be done unilaterally).

Also - Related Concept:  Spouse can make gift of HIS INTEREST to other spouse and create separate property (see b. p. 7, of supp.)

Converting Community Prop. to into Joint Tenancy - General Rule:  Now Allowed by 1987 amendment - “Community Property w/right of Survivorship” (§ 452; p.13 supp).  Reqts.:  1) agree in writing; 2) signed by both parties 3) designates that prop. described is now described as one of the phrases in § 452 (1)-(4).  NOTE: solves Hilley problem which required separating comm. prop. into separate and then resigning it into jnt. property.  

Revoking “Community Prop. w/Rt. of Surv.” (§ 455) - (Much like dissolving joint tenancy into tenancy in common) three ways:

1)  written agmt. signed by both

2)  written agmt. signed by one and delivered to the other (NOTE: unilateral dissolution)

3)  per a method agreed upon earlier by the parties

4)  Disposition of the property by one of the spouses.

Hilley (supp. p.8) - couple owned stocks as joint tenants which were purchased w/community property.  Court held that they were still community property because you couldn’t convert community property into joint w/out first changing it to separate prop.  Result:  1/2 passed to deceased husband’s son - against the intent of husband who wanted all stock to pass to wife.

Other Amendments (1980; see p.11-12, supp.)

Spouses and persons about to marry can partition property to be acquired in the future.  Signif:  allows for premarital agreements.

Spouses can agree that income from sep. prop. is separate prop.    Signif: allows for premarital agmts.

Uniform Probate Code (§§ 2-101; 2-102; 2-103; 2-105 - p. 68-70) - More generous to surviving spouses than state statutes.

§ 2-101 Intestate Estate - 



§ 2-102 Surviving Spouse Share - 

(1) Entire Estate to Spouse if:

No descendant or parent survives deceased

All kids are kids of surv. spouse and spouse has no other kids.

(2)  1st $200K plus 3/4 of balance of intestate estate if only parent of decedent survives

(3)  1st $150K plus 1/2 of balance of intestate estate if all kids of deceased are kids of surv. spouse & surv. spouse has kids not descendants of decedent.

(4)  1st $100K plus 1/2 balance of intestate estate if decedent’s kids not also spouses kids.

§ 2-103 Share Of Heirs Other Than Surviving Spouse (or no surviving spouse) - Distrib. in the following order:

(1) - to decedent’s descendants “by representation” (see § 2-106, p.83).

(2) no descendants - parents equally if both alive or all to surviving parent

(3)  no descendant or parent - Descendants of decedent’s parents by representation (see § 2-106, p.83). (i.e. parents brothers and sisters)

(4) no descendant, parents, or descendants of parents - to grandparents equally or surviving grandparent or if no grandparents, descendants of grandparents (complicated - read statute) by representation (see § 2-106, p.83).

§ 2-105 No Taker - if no taker under § 2-102 and § 2-103, then to state.

Texas Probate Code - (§ 38 - Supp. p. 2) - Dictates distribution of the decedents share of the estate after 1/2 goes to spouse, if any.

§ 38(b) With Surviving Spouse - UPC more generous to surviving spouse.

(1) With Children (or children’s descendants) of the deceased - 

Surviving Spouse - 1) 1/3 of the personal intestate estate; and 2) life estate in 1/3 of land

Children - 1) remaining 2/3 of personal intestate estate; and 2) remainder of land (from 1/3 estate).

(2) Without children (or children’s descendants) - 

Surviving Spouse - 1) all of personal intestate property; and 2) 1/2 of intestate lands; and 3) SEE NOTE under “passing by intestacy” below.

Passing by intestacy rules to heirs (Modern Per Stirpes) (§ 43, p4) - 1/2 of lands of the intestate.  NOTE:  if deceased has no parents or siblings (or their descendants) then surviving spouse gets 1/2 of lands.

§ 38(a) No Surviving Spouse - passes in the following order

children and their descendant’s (according to § 43 descent and distribution)

no children or their descendants - mother and father equally.

only one parent surviving - 1) 1/2 to surv. parent; 2) 1/2 to siblings and descendant’s

no siblings or descendants - whole property to surv. parent.

No parents - to siblings and their descendants

no siblings or descendants - then separate into two moieties with one going to the paternal and one to the maternal grandparents (see text of statute § 38(a)(4)).

Property Whose Distribution is Dictated By Law (i.e. Not distrib. according to will or laws of intestacy).

Exempt Property - property passing before any other property under the will and regardless of how will designates.  (only looked at TX) (TPC §§ 271 & 272) 

What is Exempt Property (TX Prop. Code § 42.002(a)) - see as listed

Value of property exceeding exemption amount (TX Prop. Code § 42.003) - excess allows the creditor to have executor of estate designate (or as designated in the will) what he wants sold to satisfy the debt.

Encumbered Property not Exempt (§ 42.0002(b)) - property which is security for the debt may be kept but debt is not extinguished.

People who get exempt prop (§ 271) - surviving spouse; minor children; unmarried children remaining with w/family of the deceased

How Distributed (§272) - read statute for distrib. method.

Family Allowances for Surv. Spouse and Minors (§ 286) - amt. allowed to the surv. spouse and minors for maintenance during the administration of the estate.  NOTE:  amount comes off the top before any other distribution. 

Who determines the Amt. - by 1) the court in (a); or 2) by request of s.s. through affidavit as to amount needed for 1 yr (b).

Amount of Allowance (§ 287) - enough for 1) one year, 2) in lump sum or installments; and 3) based on particular facts.

To whom paid (§ 291) - see statute.

Homestead Exemption - Prevents the division of the homestead when 1) the intestacy laws of § 45(b) which allow for property to be split up; or 2) the house is separate property that’s allowed to be passed by the deceased.

Amount of property allowed (p.2-3 of supp) - 

Result of being classified as homestead (p.3 of supp) - see 5 benefits of statute p.3-5 of supp.  Includes the following (list not exhaustive):

Passes free of certain debts FOREVER EXCEPT money purchase mtg. (i.e. mtg. given to purchase the house).

Spouse and minor children have right to occupy as long as they actually occupy it (i.e. can’t abandon the property or right lost)

Descent and Distribution Methods (see p.82-83)(Also p. 792-795)(do problems @ ( 1/29 - 1/30 notes) - TX uses modern.  NOTE:  leaving a gift “to issue” or “heirs” by either “per stirpes” or “by right of representation” is given the same meaning as the statute of a particular jurisdiction (p.793) UNLESS the specific method - as seen below - is outlined in the will.

Classic - 

Divide the estate equally among dead and living children/descendants who have live descendants

That fraction passes down through descendants dividing into appropriate shares (only when it gets to a descendant who has live descendants) until it gets to a live descendant.

Modern (per capita with representation) (TX § 43)

find nearest generational level at which there are live descendants

divide equally among dead(who have living descendants) and live at that level

repeat

UPC (Representation) (§ 2-106, p.83)

find nearest generational level at which there are live descendants

divide equally among dead(who have living descendants) and live at that level BUT: only give to live persons at that level.

combine all shares of dead at that level and repeat process finding next generational level at which their are live and divide remaining shares of previous level accordingly.

Shares of Ancestors and Collaterals (i.e. parents, grandparents, uncles, cousins, etc.) (see probs. p.90 and answers at 1/30 - 1/31 notes)- occurs when no spouse or descendants available.  See intestacy statutes above dictating who gets what.

Laughing Heirs (people so far removed as to suffer no bereavement at loss) - Some states intestacy statutes limit how far up the ancestor trail you can go.

UPC § 2-103 - (see above) limits to grandparents and their descendants

TX § 38(4) - (see above) TX doesn’t limit so laughing heirs may take.

Collateral Half Bloods - (prob. p. 91)

UPC § 2-107, p.91 - treated as whole blood

TX  § 41(b) - allowed half of whole blood collaterals UNLESS all collaterals are half bloods.

Transfers to Children

Posthumous Children  (DON’T THINK ITS COMPLETE) (SEE 1/31) concerns children born after deceased’s death.  Generally concerns survival reqts. 

General Rule - Rebuttable presumption of 280 day gestation.  Person claiming to be child who was born greater than 280 days after death has burden of proof as to being in gestation at death.

UPC - allows child take if: 1)  child in gestation @ decedent’s death; and 2) lives ( 120 hours.

Adopted Children - Concerns 1) right to receive inheritance through natural parents as well as inheritance through adopted relations; and 2) right of adoptive parents and natural parents to receive through child.

UPC § 2-114(b) (p.95) - Adoption of a child by the spouse of the natural parent doesn’t preclude that child from inheriting through the other natural parent (either dead or divorced) (i.e. no effect on the child inheriting through the other natural parent).

TPC § 40 - 1) adopted child may inherit through adopting parents; 2) adopting parents can inherit through adopted child; 3) Natural parents cannot inherit through child whose been adopted; but 4) child can inherit through natural parents.

Equitable Adoption - Involves situations where child hasn’t been adopted (natural parent objects, etc.) but child should be allowed to receive something in equity.  NOTE:  see O’Neal p.100 where their was no formal adoption by the parents and child was not allowed to inherit.

General Rule (note 1, p.105) - Child may inherit through foster parent BUT foster parent may not inherit through foster child.

Illegitimate Children - issues involve determining if child or heirs can adequately establish paternity/maternity so as to inherit.

TPC § 42 - lays out the reqts. needed to establish paternity in order to inherit through father.  NOTE:  maternity is assumed.

Simultaneous death - you must survive the testator in order to have a transmissible interest.  Simult. death statutes deal with the situation in which not known who died first (the testator or the beneficiary) by creating presumption of benef. dying first.  NOTE:  these statutes don’t just apply to intestacy but to wills, jnt. owners, insured beneficiaries, etc.

Problem of Simultaneous Death - courts went into painful detail to determine who died first.

TX § 47 - 

Intestate Succession (a) - Beneficiary must survive by 120 hours or is presumed to have predeceased the testator.  If it can’t be determined who survived, then presumed that beneficiary predeceased.

Disposal of Community Property (b) - Spouse must survive by 120 hours or else 1/2 distributed as if wife survived husband and 1/2 as if husband survived wife

Survival of Devisees (c) - Must survive testator by 120 hours to take UNLESS the will of the decedent contains language dealing with the simultaneous death situation.

Interest Conditioned on survival - must survive by 120 hours or presumed to predecease the testator.

Danger of Removing 120 hr. reqt. by Will - you end up in same problem the stat. was to solve (i.e. detailed trials w/ridiculous minutiae.

Joint Owners (d) - One owner must survive other owner by 120 hours or else 1/2 distrib. as if one owner survived and 1/2 distrib. as if other survived.

More than 2 Jnt. Owners - Split into equal number of portions and distrib. as if each owner had survived the others.

Advancements - Cases and law focus on whether lifetime gifts to a beneficiary should count against the share received pursuant to intestate distrib.  If found to count against devised amount, the gift 1) could be kept by the beneficiary in which case he’d receive nothing else from the estate; or 2) benefic. could put it into the “hotchpot” for redivision among all beneficiaries. (see ex. @ 2/6/96)

Common Law - presumption that lifetime gift is an advancement.

UPC § 2-109; p.121 - (a) gift treated as advancement IF: 1) decedent declared in a contemporaneous writing or heir acknowledged in writing that gift was an advancement; OR 2) decedent’s contemp. writing or heir’s acknowledgment otherwise indicates that the gift was to be taken into account in calculating the heir’s portion.

Value of Gift - (b) at the time the heir received property or at the time of decedent’s death (e.g. future interest) - whichever is first.

Predeceasing Heir - (c) if recipient fails to survive the decedent, property not considered an advancement unless decedent specifies as such.

TX § 44 - Same as UPC above

Future Interests (see problems p. 760)

Interests in Transferor - NOTE:  All interests created in a transferor are vested.

Reversion - Interest that remains with the transferor when all interests have expired

Rule of Reversion - No reversion exists when grantor grants a fee simple or vested remainder.

NOTE:  a reversion is always vested.

Possibility of Reverter - Returns the interest of the grantee to the grantor automatically upon a condition subsequent.

Right of Entry - Returns the interest of the grantee to the grantor at the option of the grantor upon a condition subsequent.

Interests in Transferees (prob. p. 752)- 

Remainder - Must be able to become possessory upon the expiration of all prior interests.  Never divests a preceding estate prior to its expiration

Vested Remainder - REQT. FOR VESTING:  1) presently ascertained person (Heirs are unascertained until death of predecessor - i.e. they have a contingent remainder - prob. 2, p.752 / 3/20 ); 2) not subject to cond. precedent (as opposed to subsequent).  BENEFITS of VESTING:  Person in whom interest is vested may pass on to heirs (they can die before interest becomes possessory)

Subject to Divestment (from an exec. interest) - 

Subject to Open/Partial Divestment - 

Cond. Precedent vs. Not - Sentence structure can change meaning.

NOT a Cont. Remainder - e.g.  “to A for life, then to B; but if B has no children, then C”.

IS a Cont. Remainder - e.g. “to A for life, then to B if B has children.

Contingent Remainder - REQT:  If interest doesn’t fulfill reqts. of vested remainder.

Executory Interest (p. 754-755) - Cuts off(divests) a prior interest.

Shifting Exec. Interest (ex. p. 753, Case 6)- Transfers an interests from transferee to transferee

Springing Exec. Interest (notes 3/21) - “              “   from transferor to transferee.

Class Gifts and Vesting - Class gifts are vested for the whole class as long as one member is vested and there are no conditions precedent.

Reqt. of Survivorship (see Bar Harbor, p.770; Irvine, p.774) - GENERAL RULE:  No reqt. that remainderman live to time of possession (i.e. survive the prior interest) in order to have a “transmissible” interest (i.e. interest that can be passed by will/intestacy by remainderman) UNLESS there’s an express condit. of survival.    If survivorship reqd. as a condition precedent (i.e. if giftee reqd. to survive another person’s life), then giftee must survive in order to pass to heirs.  NOTE: be careful not to read in a reqt. of survivorship.

Courts Reading Out/In a Reqt. of Survivorship  (see Bar Harbor, p.770) - Courts will sometimes read a reqt. of survivorship into or out of a will to preserve or destroy a gift.

Bar Harbor, p. 770 - court found no reqt. of survivorship based on intent of testator and predeceasing remainderman was able to pass interest to heirs.

Interaction of Lapse Statutes and Reqt. of Surviv. (Note 1, p. 773) - Lapse statutes don’t apply to trusts.  They only work to preserve an interest of a devisee who predeceases a testator.  For trusts the only protection a predeceasing remainderman needs is the fact that settlor didn’t require survivorship.

Surv. Reqts. and Single-Generational vs. Multi Generational Classes (Note 3, p. 780) - 

Single Gener. Classes - No surv. reqt. (e.g.  Children, Bro. & Sis.)

Multi. Gener. Classes - Surv. Reqt. read in (e.g. heirs, issue, descendants).  NOTE:  “To Heirs” is contingent because heirs aren’t ascertained until death.

Clobberie’s Case (see 3/26 - 3/27 Notes for examples) - Dictates three rules of when survivorship reqd.

Gift of income and corpus at particular age - no reqt. of survivorship.

Gift “payable” at a specified age - no reqt. of survivorship.

Gift “at” a specified age - cases split as to whether survivorship reqd. (he seems to like survivorship reqd.)

Gift “when X reaches” specific age - Most courts say you must survive.

If no survival reqd., when does predeceasing remainderman get to take?  ex)  “to A payable at 21 years” where A dies at 15.  Clobberies says no condit. of survival (2nd Rule).  A’s estate can only collect when A would have reached 21.

Early vs. Late Vesting - When survivorship reqd., do you determine in whom interest is vested at time of death of the testator or end of another interest (i.e. life tenant).  RULE of THUMB (see Irvine, p.776; Woodworth, p.804):  Law favors early vesting.

Life Tenants as Sharing in a Class Gift (Irving, p.777) - Objections arise when life tenants get both a life estate and, due to being part of a remainderman class (e.g. heirs), are allowed to have a fee simple.  (s are generally arguing for a late vesting/determination of heirs (e.g. at death of life tenant as opposed to death of testator) in order to get more cash (i.e. not have to split it with life tenant.

RULE of THUMB:  most jurisdictions allow life tenant to participate in a class gift.  VS.

RULE of INCONGRUITY (see Woodworth p. 804) - dictates that it’s not correct to give person a life estate as well as a fee simple interest

Irving, p.777 - court found that because life tenants are allowed by law to share in class gift, that time of vesting was at testators death (see details under “Early vs. Late Vesting”)

Woordworth, p. 804 - Will gave remainder of life estate to A’s heirs if she didn’t survive the life tenant - she didn’t survive.  ( argued that determining “heirs” should be at death of A and not the life tenant in order for ( to be able to collect money (( was a devisee of the husband of A - an heir if determined at A’s death but not at death of life tenant due to predeceasing life tenant).  Court found that time heirs determined (and vested) was the death of A and not death of life tenant based on fact that 1) life tenant was not one of her own heirs and 2) the preference for early vesting.  The court did however, uphold the Rule of Incongruity but just found it inapplicable here because life tenant didn’t also get fee simple.

Irving, p.776 - court had to decide whether the interest of brothers and sisters vested at testator’s death of life tenant’s death.  The will gave interests of dead bro. & sis’s. to issue:  therefore, if life tenant’s death, dead bro & sis couldn’t devise to spouses, etc.  If testator’s death, then bro. & sis could devise to whomever.  Holding:  Vested at testator’s death.

Tax Problems with Transmissible Interests - Having a transmissible interest (as in Woodworth) creates interests which may never materialize or the beneficiaries may never enjoy but they are taxed on them anyway at their death.

Solution:  Statutes (e.g. UPC § 2-711, p. 810) that define heirs as ascertained only when their interests become possessory.  



Class Gifts and Future Interests - 

Class-Closing Rule / Rule of Convenience - Class closes when any member of the class is entitled to possession of his share.  NOTE:  see relation to “all or nothing rule” in future interests.  NOTE:  remember that as long as one member of class is alive at creation of interest, that member and after born members are vested (if no conditions precedent).

Result:  Members alive when closed are part of class - members born after closing cannot claim a share.  BUT:  if members that are part of class don’t meet any conditions precedent imposed, they are divested of interest.

Exception - When none of the members of class have been born before the testator’s death, you wait until the designated ancestor of the class dies to determine the members.

Heirs of Class Member Claiming Members Vested Share - if a class member becomes vested (i.e. can vest by being alive at time interest created or being born after interest created as long as no conditions precedent unfulfilled) and predeceases the time of closing and possession, his heirs can collect.

Gifts of Specific Sums (p. 821) - If specific sum is given to each member of class, the class closes at the death of the testator regardless of whether any members of the class are then alive. (i.e. class members must survive testator to receive)

Lux, p. 821 - Elucidated the following principles

1)  If a will “makes sounds” of a trust, then it’s a trust  - Black letter law - A trust will not fail because lack of a trustee

2)  Will left real estate in trust not to be distributed to grandchildren until the youngest reaches 21.  Court determined that the class should close when the youngest of all grandchildren alive reached 21 - regardless of the fact that it was possible for more to be born.  (see 4 options court chose from on p. 824).  Reasoning: based on intent - some options included too few grandchildren and some options waited too long to determine who children were.

3)  utilized analysis under Clobberies 1st Rule saying if beneficiary gets corpus and interest then no survivorship reqd.

Estate Tax on Future Interests (IRC § 2033)(notes 3/21)(prob. 760, notes 3/21) - All future interests are taxed, contingent or vested, as long a “Transmissible” (i.e able to be passed on to others).

Valuation of Future Interests - see notes 3/21 and present value chart.



Future Interest in Consumables (p.756) - General rule:  can’t create future interests in consumables.

Will Preparation

Execution (see Groffman, p.209) - Procedure by which will is put into effect.  NOTE:  see 4 functions of meticulous reqts. p.206-207 - 1) ritual; 2) evidentiary; 3) protective; and 4) channeling;

UPC § 2-502  (see stat. p.208) - MUST:

writing

signed by testator or another (see below)

signed (attested) by two witnesses (NOTE: no “presence” reqt. as in TX.)

w/in reasonable time after 1) seeing him sign; 2) acknowledgment of will; 3) acknowledgment of sig. (“acknowledgment” same as saying “yeah, that’s my will”).

Not at the same time

TPC § 59 - 1) writing and 2) signed by testator or another (see below)

signed (attested) by two witnesses  (NOTE: § 84(b) only requires one witness to testify in order to probate will)

in presence of testator (NOTE not reqd. by UPC)

Not at the same time

“Presence” of the testator (Note 4, p.215) - reasoning: 1) no mistake that it’s a will 2) get attention of witnesses.

Line of Sight Test - Testator only needs to be able to see them if he were to look.  NOTE:  Tx. seems to adopt this as seen in the Morris case (2/12 notes)

Conscious Presence Test - Just needs to “comprehend” that witness is in the act of signing.

Another may sign will for testator in UPC and TX

UPC - must be signed in testators “conscience presence” at his direction

TX - same as UPC except must be in his “presence”

Effect of Conflict of Laws on Validity of Will - problems occur when person changes states as to whether will is properly executed.

Law Governing Will Execution - Generally: 1) Personal Prop. - governed by decedent’s domicile at death; 2) real property - governed by where located.

TX - 1) personal property - will must executed under TX rules (§ 59; see above);  2) real property - governed by location at death.

Solution - follow steps p. 225 to cover bases in all jurisdictions.

Self Proving Affidavit (step 9, p.227) - attests to the attestation.  Prevents problems when, at probate, witness who attested to the will are dead or can’t attest (i.e. witnesses don’t have to appear at probate).  Two types:

Affidavit combined with attestation ( UPC § 2-504) - 

Two Step (separate affidavit and attestation) (TX § 59) - § 59 requires affidavit to be signed by testator and the same two attesting witness in front of a notary.  NOTE: the safest because accepted in more states.

Dispensing Power Test vs. Substantial Compliance Test (see prob. 3 (a)-(f) & #4 , p.246-247 w/ 2/13 notes for comparison of what situations would more likely be upheld under which test) - Tests used to save wills from errors which would invalidate them.  NOTE:  TX doesn’t allow either test.

Dispensing Power (UPC § 2-503, p.236) - Allows courts to accept will if it appears from the evidence that it was meant to be the will

UPC § 2-503, p.236 - If doc. doesn’t comply w/§ 2-502, document treated as properly executed if proponent establishes the intent of deceased by “clear and convincing evidence” that document is the will.

Substantial Compliance (see Ranney, p.236) - Allows courts to accept will if substantially all reqts. were complied with.

Ranney, p.236 - Nobody signed the attestation clause even though the self proving affidavit had been signed and rest of will was signed in strict, formal compliance with the law.  Holding:  will was valid due to application of substantial compliance doctrine.

Safeguarding a Will (p.228) - i.e. who keeps the will

Give copy to testator and keep orig. in atty’s. file - prevents testator from tinkering with will.

problem - could be seen as unethical solicitation of business.

Interested Witnesses (see Parsons p.218) - General Rule:  parties who receive in a will not allowed to attest a will.  Reasoning: undue influence or duress.

Purging Statutes (Parsons p.218) - serves to save a will from invalidation by an interested witness.  general rule:  Purge the witness of the amount the witness receives under the will (that he witnessed) that exceeds the amount he would have received had the will not been executed. (i.e.  Amt. in will less the amount w/out the will).

UPC § 2-505 - Doesn’t purge.

TX § 61 - witness is purged of ALL interest if will can’t be established otherwise (i.e. probated).  UNLESS witness would be entitled to a share w/out the will - then witness allowed amount w/out will not to exceed amount allowed under will. (i.e. same as general rule above)

Saving Interest. Witness Share 

1)  to probate, § 84 requires only one attesting witness to testify so if other witness is found and testifies, then interested witness can take share as dictated in will (i.e. not purged).

2) § 62 allows disinterested witness to testify for interested witness so as not to lose share.

Disclaimer by Interested Witness to Save Will (Parsons p.218) - generally not allowed to save a will because witness was still interested at the time she signed will.  NOTE:  if state has a “purging statute” then disclaimer not needed.

Parsons, p.218 - a witness was bequeathed a small amount in a will.  Other family members left out (intentionally) are trying to invalidate so as to receive under intestacy statutes.  Witness tried to disclaim interest to save will.  Holding:  will invalid - regardless of disclaimer, witness was still interested when she attested the will.

Disclaimers - common law allowed for people to refuse gifts through will or intestacy.  The gift was treated as passing to the heir and then being gifted back to the estate for disposition.  This caused gift tax problems and creditor problems.

Solution - Disclaimers - generally treat the devisee as having predeceased the testator and therefore interest never reaches the heir for the creditors to reach or IRS to tax.

UPC § 2-801(d) (effect of disc.) - see statute for effect of disclaimer.

TX § 37A - see statute for effect of disclaimer.

Standing to Challenge a Will -

General Rule - only have standing to challenge a will if you stand to benefit from will or defeat thereof.

Parsons, p.218 - (‘s weren’t mentioned in the will.  They had standing due to lack of a residuary clause; the absence of which allowed them to take under intestacy statutes if devise to ( defeated. 

Holographic Wills - common law rule:  written by testator’s hand and signed.  Most case revolve around wills with written and printed portions and what part of will if any should be allowed.

UPC § 2-502(b) (p.208) - All “material provisions” of the will including signature must be in handwriting.  No attesting witnesses needed.  Preprinted portions can evidence intent and preserve the will.  NOTE:  UPC utilizes the “dispensing power” as described above (i.e. analyzes the intent of testator in order to save a will).

“material provisions” (see Johnson, p.250) - handwritten portions by themselves must evidence intent to make a will.  UNLESS:

Intent and Pre-printed portions of the will - extrinsic evid. including preprinted portions of holographic will be allowed to establish validity of the will.

Johnson, p.250 - court took handwritten portions of will by themselves and found no evidence of intent.  NOTE:  case is pre UPC which allows preprinted to establish intent.  Under the UPC, case would have been saved by preprinted portions.

TX § 60 - Whole will, includ. sig., must be in handwriting (as opposed to UPC “mat. prov.”).  No attesting witnesses needed.  NOTE: allows for self proving affidavit (see above for explanation) to will be attached to will any time during life.

Proving up a Holo. Will in Probate - 

TX §84 (d) - need two witnesses to certify that it’s testator’s handwriting UNLESS self proved under § 60 - see above.

Oral Will (Nuncupative)

TX § 64 & 65 - Must be w/in “last sickness” and ( $30 UNLESS three witness.

Mental Capacity - Required for a Valid Will

Test of Mental Capacity - construed very liberally - only need “a moment of lucidity”

1) Know Extent of Property Owned - 

2) To whom He is Giving Property - 

3) Effect of what He is Doing - 

Insane Delusion (see Honigman, p.151) - Person can have mental capacity but be delusioned about reasons for distributing property in a particular way. 

Test

majority - delusion is insane even if no rational person in testator’s situation could have drawn same conclusion, EVEN IF there is some factual basis.

minority (see Honigman, p.151) - not insane if there is any factual basis.

Honigman, p.151 - husband thought wife was screwing around so gave her the minimum allowed under N.Y. law.  She claimed delusional so as to invalidate will and institute intestacy distrib. in which she probably got all.  Holding:  For her; will invalid - ( (people trying to uphold will) couldn’t establish facts to establish that delusion based in fact and therefore not insane.

Effect of Insane Delusion:  1) only the clause created by insane delusion is stricken; or 2) if whole distribution scheme effected, then whole will invalidated. “may effect or did effect”?.

Dead Man’s Statute - concerns admissibility of statements of the deceased - 

TX - requires testimony about what a testator said to be corroborated.

Undue Influence - Generally arise when “natural objects of testator’s bounty don’t receive”.

Test (Lipper @ p.166) - was such control exercised over the mind of testatrix as to overcome free will and persuade her to do what wouldn’t otherwise have done. NOTE:  cases not clear on what constitutes such control - a very factually intensive analysis where factors such as not leaving to “natural objects. . .” is a heavy factor. (see Kaufman, p.177 in which gay guy leaving to lover was found to be motivated by undue influence.  Also see Johnson case p.181)

Wisdom of Discussing reasoning behind gifts or lack thereof (as seen in Lipper, p.161) - Goode says your 1) planting seed of dissension; 2) gives something for people to react to; 3) testamentary liable;

Solution - put reasons in separate letter and produce if anyone challenges claiming that testator “wouldn’t exclude me”.

No Contest Clauses (p.168) - Structured so that if person challenges the will, they lose whatever is bequeathed to them by it (usually a token amount).

Problem:  Some courts have found ways around clauses generally by classifying challenges as “not a contest”

1) courts classify as a suit to “construe” a will

2) request for declaratory jgmt. to determine if a suit would be considered a contest is not a contests

3) a MAJORITY of courts enforce a no-contest clause UNLESS there is “probable cause” for the contest.

Bequests to Atty.’s (p.169) - 

TX 1.08(b) (see p.171) - Lawyer can’t write will giving himself anything or anyone related to him anything UNLESS the donee is related to the donor.

BUT even if related - Presumption of Undue influence

Living Probate - Allows you to probate will while you’re living so you can make your intent known.

Problems - 1) Extra Cost 2) mudslinging before you die 3) not clear as to res judicata effect (i.e. can heirs born after will probated challenge?)

Lipper, p.161 - Son of testatrix was an atty. who wrote will which disinherited son from prior marriage.  Prior son’s grandchildren are challenging will based on undue influence of son.  Holding: no undue influence.  NOTE:  this is the case where testatrix wrote out why she disinherited prior marriage son and referred to him as “said son” (i.e. obvious atty. son had written will).  Goode said don’t do.

Components of a Will - 

Republication by Codicils (p.287; case 1, p.287- Codicils generally attached to will to dispose of new piece of property.

REQTS.  - 1) Must be validly executed (as a will - see above). 2) must refer to validly executed will.

Effect of Validly Executed Codicil - reexecutes (republishes) prior will as of date of codicil.   NOTE:  some states will use republication doctrine to same a will that is defective due to say, insanity.  BUT it can’t save an improperly executed will (see Johnson below.).

ex. of effect - if testator had two wills, the 1st of which had been revoked; executing a codicil to the first now makes it the valid will

Distinguished from “Incorp. by Reference” (see below) - Republication applies only to validly executed prior wills while incorporation applies to ancillary documents that haven’t been validly executed.

Incorporation by Reference (see Clark, p.288) - Will can reference other documents not in the will (and not necessarily validly executed) as dictating method of distribution.

REQTS - 

UPC § 2-510, p.288 - 1) must be in existence at time of will’s execution (see Clark); 2) writing sufficiently described so as to be I.D.ed.

rational behind “in existence. . .” - want to maintain formality of will execution.  NOTE:  referenced doc. may be changed at any time after execution.

UPC § 2-513, p.296 - allows incorp. of doc. by reference in a will if 1) writing must be signed by testator; 2) describe items w/certainty; 3) may be prepared before or after will execution (NOTE: 1-3 are contrary to 2-510 above); 4) may be altered after execution.

distinguished from 2-510 - allows to be prepared after will but has more stringent authentication procedures such as signing by the testator.

Acts of Independent Significance p.303 - relates to admission of extrinsic evidence to establish disposition of estate under will due to occurrences outside the will

UPC § 2-512, p. 303 - If beneficiaries or property designations are I.D.ed by acts or events that have “independent significance” apart from their effect on the will, the gift will be upheld.  May occur before or after the execution of the will or before or after the testator’s death.

Examples:  “give to X all contents of safe deposit box” - all contents of safe deposit box go to beneficiary because putting items in safe deposit box had reason independent from will.

see 2nd full para. p. 304 - probably not an event of “independent significance” because putting name on envelope in safe deposit box if for sole purpose of will.

What “Contents” found inside personal property and on real estate are included in gift?

TPC § 58(c) - see statute.  NOTE: definition of “contents” as not including “titled personal property”.  So if will designates that contents of personal property go to beneficiary, the “titled personal property” does not go.

Clark, p.288 - will referred to “notebook” which contained disposition of various personal property.  Problem was that notebook not in existence at time will executed.  Court solved by doctrine of “republication by codicil” - codicil prepared after will executed and notebook prepared so notebook is now in existence at new execution date.

Analysis of Johnson Case, (p.296 / 2/22 notes) (not the rich guy) - will had 3 printed paragraphs at top of page that were neither signed, dated or attested.  At the bottom was a handwritten paragraph that was signed, dated and not attested.  Problem:  How do you accept whole will?

Just saying it’s a will?

Dispensing Power (UPC) might save if intent sufficiently evidenced to establish it as a will

Substant. Compliance wouldn’t

Say handwritten part is a codicil that republishes the will?

NO - although codicil is properly executed as a holographic codicil (although not it TX because not all in writing), it doesn’t refer to a validly executed will.

holographic?

In TX, the whole thing has to be handwritten so top invalidates the will

UPC allows printed material as long as handwritten contains important parts BUT - printed part can go toward proving intent of testator so might save will.

Incorp. by reference?

Good says possible that you could say that valid holographic will (not in TX) incorporated the top part by reference.

Contracts Concerning Wills - Not governed by law of wills but rather K law.  If K to specify something in a will is not followed, the injured party sues the estate for breach of K.

REQTs:

UPC § 2-514, p.307 - K to make or not to revoke a will or devise requires either 1) will state material provisions of the K. 2) express reference in will to K and extrinsic evidence proving terms of K; or 3) signed writing by decedent evidencing the K.

Joint will or mutual wills do not create presumption of K. (see discussion on p.307)

TPC § 59A - requires provisions of will stating K exists and stating material provisions of K.

Joint will or mutual wills do not create presumption of K (see discussion on p.307)

Available Remedies

specific performance - only in some states

value of services to the decedent - evidence of the value can be shown by statements of the testator as to the worth of services (e.g. “your worth 1/2 my estate”

Revoking a Will

Will as an Ambulatory Document - subject to modification or revocation by testator during his or her lifetime.

Methods of  revocation:  1) by writing or 2) physical act.  (NOTE: oral revocations not allowed)

UPC §2-507 (p.261)- revocation occurs when

1) a new will written that either expressly or by inconsistency revokes all or part of previous will. NOTE: new will must be executed properly - Thompson, p.265.  OR

2) performance of revocatory act on the will with a) intent to revoke or b) another person performs act in testator’s conscious presence.

“revocatory act” - burning, tearing, . . . , “canceling” (i.e. broad range of activities) NOTE:  doesn’t have to touch any of the words.

TX § 63 - REQTS. to Revoke Will:

1) subsequent will or declaration in writing (NOTE: with all formalities of a will - § 59, Thompson, p.265). OR

2) destroying or “canceling” the will or causing it to be done in testator’s presence.

Subsequent Writing Properly Executed (Thompson, p.265) - subsequent will or revocation must be properly executed according to state’s will statute.

McCarthy, p.269 - testator wrote in will’s margin that it was canceled and signing it.  Court held valid holographic revocation.  NOTE: in TX, wouldn’t have been valid because of printed words (i.e. not all in handwriting.)

Revocation by Inconsistency of Writing (p.262)- Subsequent will disposing of the entire estate presumed to replace old will

Partial Revocation - I.e. Entire estate not disposed of by subsequent will - presumed to be a codicil (see effect of codicil above).

TX doesn’t allow in some situations

If attested will, then no partial revocations allowed.

ex) “$15K to rose, violet, and daisy” and daisy is crossed out - If a holographic will, then partial revocation valid and rose and violet get $7.5K each.  (Goode gave lame ass explanation as to why this is so.)  If an attested will, then strike out no good.

UPC does allow partial revocation.

Effect of Revoking the Revoking Will - i.e. what happens when testator revokes will 2 that revoked will 1?

English - 1st will revived

UPC - depends on testator’s intent in revoking will 2.

TX - once revoked, dead.  UNLESS, testator thought will 1 would be valid upon will 2’s revocation in which case will 2 is now valid.

Revocatory Acts and Intent to revoke - Two issues generally arise:  1) was there evidence of intent to revoke; 2) to what extent must the act interfere with the writing of the will.  (i.e. Party opposing the will must establish testamentary intent in the revoking act AND that enough damage done to the writing to constitute a revocation).

Establishing Intent - Harrison, p.262 court said that there was a presumption of intent when evidence established that she had ripped up will in her possession and then later didn’t have it.

UPC doesn’t require that act interfere with the words. (Note 2, p.268).

TPC § 63 - doesn’t specify whether act must touch words.  Very broad language.

Thompson held that act must sufficiently interfere with words.

Doctrine of Dependent Relative Revocation - If testator would not have revoked will 1 if he knew will 2 was invalid, then court reinstates will 1.

Thompson, p.265 - the new will or declaration of revocation must be properly executed like a will.  Testatrix had written on back of will that it was revoked.  Holding: insufficient.  Must execute revocation like a will.  Also court held, contrary to UPC, that revocatory act must touch the writing of the will.

Living Wills; Disposition of Body - Generally concerns managing the financial affairs of an incapacitated person.  Methods:

Irrevocable trust w/someone other than client as trustee - 

guardianship - 

Durable Power of Attorney - gives someone authority to act as agent in disposing of property and managing the principle’s estate.  NOTE:  ordinary power of atty. terminates at incapacity due to principle - agent relationship (i.e. principle can’t confirm or deny agents agency).

TPC § 482 - designates person as attorney in fact OR agent.  REQTS:

see statute noting words that must be included to indicate the principal’s intent that agency relationship should survive the principles incapacity.

TPC § 483 - power of atty. doesn’t lapse because of the passage of time UNLESS specifically stated in document creating pwr.

TPC § 484 - incapacity doesn’t limit the effect of acts done by agent for principle

TPC § 488 - revocation of durable power is not effective until notice is given to third parties.

Springing Power of Atty. (TPC § 490 “B” on 2nd page) - Durable power becomes effective on the principle’s incapacity.

What triggers pwr.? generally have someone certify incapacity.

Multiple Party Bank Accounts - allows someone access (as opposed to ownership) to funds for incapacitated person.

Access v. Ownership - Access doesn’t give right to own funds - no survivorship agmt. inferred from access.

TX “Convenience Account” (see other types of accounts on 2/28 H/O) - “agent” is a consignor to the main party and has right to access funds and bank can give funds until it gets notice of death.

Living Will (TPC 672.003, p.44 in supp.) vs. Durable pwr. of atty for health care - see p.403-404 for description and comparison.

Protecting Spouses and Children

Rights of surviving Spouses -

elective share statutes (or forced share) - where spouse has her choice of a fraction of the estate or what’s provided for in the will.  Reasoning:  prevents testator for cutting out spouse - an attempt to mimic community property states where spouse is considered to participate equally in the earning of estate.  NOTE:  Community Property states don’t have elective share.

UPC § 2-202 (p.486) - entitled to

(a) increasing % share directly proportional to the time married (see table p.488 - note that it tops out at 50% after 15 years);

of the “augmented estate” - includes assets not passed by probate (i.e. add up all 4 of following elements, multiply by %, and then apply #3&4 against that amount to get what spouse gets - see example in 2/29 notes):

1) net probate assets;

2) all will substitutes (e.g. jnt. tenancy w/rt. of surv.; irrev. trusts)

3) value of property given to surv. spouse by reason of death (e.g. life insurance)

4) value of Surv. spouses assets that she’s transferred away. reasoning: they could be assets that husband has given her.

(b) Supplemental Elective Share Amount - spouse gets minimum of $50k if % of probate assets is less than 50K.  Reasoning: spouse is entitled to certain level of support.

Common Law - doesn’t consider time married and gives a straight %.

Community Property vs Elective Share - 

Community Property - spouse doesn’t have to survive testator to pass share of estate to descendants

Elective Share - spouse must survive testator to pass share to descendants.

Measuring the estate - two methods of measuring estate.

1) some states only consider probate assets which means that testator can transfer all his assets via non probate avenues (e.g. life insurance) and spouse gets very little.

2) other states bring amounts back into the estate (UPC calls it the augmented estate) depending on:  1) amt. of transfers; 2) the time of transfer (i.e. the nearer to death, the greater likelihood it will be brought back into the estate; 3) to whom $ was transferred (i.e. transfer to mistress more likely to be brought into estate); 4) sham transfers ?.



Pretermitted Spouses - Spouses who are left out of will executed before marriage.

Statutory Protection (see Shannon, p.544) - statutes generally rewrite will to give wife share she would have received under intestacy statutes

Exceptions:  

1) testator intentionally excluded from will

2) testator provided for spouse outside of will and the intention was to provide for spouse outside the will.

establishing “intent” under #1 (not 2) - 1. testator statements; 2. amt. of the transfer; 3. other evidence.

3) spouse waved right to share in testator’s estate.

UPC § 2-301 p.548 - wife gets share based on intestacy statutes unless estate is passed to premarital child that’s unrelated to the surv. spouse.

Exceptions:

1) will expresses intention that spouse is excluded from will

2) testator provided for spouse outside of will and the intention was to provide for spouse outside the will.

establishing “intent” under # 2 - 1. testator statements; 2. amt. of the transfer; 3. other evidence.

3) appears from the will or other evidence that will made in contemplation of marriage.

TX - no pretermitted spouse statutes.

Pretermitted Spouse v. Elective Share

Pretermitted Spouse - 1) protects from inadvertent omission; and 2) only applies to probated assets

Elective Share - 1) protects from deliberate omission; 2) includes probate & nonprobate assets.

Protecting Children - There’s no elective share to protect against disinheritance but there is a pretermitted child statute.  BUT: some states apply pretermitted statutes to  kids living at the time of the execution of the will in order to prevent disinheritance.

Pretermitted Child (Azcunce, p.551) - will written before child born and excludes from inheritance.

TX § 67 (see examples in 3/4 - 3/5 notes) - see statute - very complex

(a) addresses what share child is entitled to if:

(1) addresses what happens if other children living at execution of will 

(A) if no provision made for any of those children

(B) if provision is made for those children

(2) addresses what happens if no child living

(b) details where funds come from

(c) defines what constitutes being “provided for”.

NOTE:  what child is entitled to is generally limited to property not bequeathed to the surviving parent.

UPC § 2-302, p.558 - see statute - very complex

Exception to applying pretermitted statute § 2-203(b) - if 1) appears omission was intentional; or 2) testator transferred an amount outside the will and it’s apparent from the amount, stmts. or other evidence that testator’s intent was for amount to be in lieu of testamentary gift.

Establishing Intent under # 1 (not #2) - must be apparent from text of will.

NOTE: TX doesn’t allow looking at intent of testator in applying pretermitted child statute.

Azcunce, p.551 - child omitted from will executed prior to his birth.  However, codicil executed after birth republished will and child still not in.  Holding: child gets nothing because not covered by pretermitted child statute.  Court tries to bend rule to intent of testator however, intent of testator obviously to leave out if codicil didn’t contain child.

Changes After Will’s Execution - 

Divorce (see note 1, p.284) - most states have statutes dictating that clauses in wills bequesting to divorced spouses are revoked

TPC § 69 -all provisions in the will in favor of testator’s former spouse or appointing former spouse to fiduciary duty are null and void.  NOTE:  doesn’t revoke provisions for former spouses relatives (see prob. 1, p.284)

Revocation of Non probate (TEX. FAM. CODE § 3.632 & 3.633) - 

Life Insurance § 3.632(b), p.27 Supp - designation of spouse as beneficiary in not effective unless:  1) divorce decree designates as such; 2) spouse redesignates former spouse as such after divorce decree; or 3) former spouse is given proceeds in trust for the benefit of a child of testator.

Retirement Benefits and Other Financial Plans § 3.633(b) - similar to life insurance.  NOTE:  Irrev. trusts are not voided by divorce.

UPC § 2-804 - Applies to probate and non probate property transferred to spouse (as does TX - see § 3.632 & 3.633 of TEX. FAM. CODE)

(b)(1) Revokes disposition to the former spouse or relatives of the former spouse. (note:  TX doesn’t revoke provisions in favor of div. spouse relatives).

(b)(2) severs joint tenancy relationships into tenancies in common.

effect of revocation (d) - former spouse and relatives treated as predeceasing testator.

Death of a Beneficiary - Cases concern beneficiaries who predecease the testator and whether “Antilapse Statutes” apply to save the devise for distribution to the beneficiary’s heirs as long as the beneficiary stands in a particular relationship to the testator.

Effect of a Lapsed Devise (p.440) - 

Specific or general devise (TX § 68(b))- lapsed devise goes to the residuary beneficiaries (and if no residuary benef., then to the testators heirs by intestacy)

Residuary devise - lapsed devise goes to the testator’s heirs by intestacy. (occurs if one devisee or all devisees lapse)

Different for TX (§ 68) and UPC - the residuary goes to the remaining residuary members (if any).  If none, then to heirs by intestacy.

Class Gift (see further detail below) - if devise lapses for one member, the surviving members divide the gift. 

Different for UPC (see below under antilapse statutes and class gifts.)

Void devise - devisee is dead at the time will executed, the devise is void and the gift passes as dictated by the three rules above.

Antilapse Statutes - (see examples at 3/6 notes)

UPC § 2-603 (p.446) - Saves lapsed gifts if donee is a grandparent; descendant of a grandparent; or stepchild (b).  Also, saves for members of class gifts (b)(2) (as opposed to Texas) (see below in detail).

see § 2-603(b)(1)-(5) - to determine who takes in place of lapsed devisee.



TPC § 68 - Saves lapsed gifts if donee is a descendant of testator, or descendant of a testator’s parent.

(a) descendants of the devisee take the devised property (if surviving testator by 120 hours.)

Anti Lapse Statutes and Survival Language (i.e. “if devisee survives me”)- Deals with intent of testator and whether he meant for devisee or heirs to get anything if devisee didn’t survive testator

UPC § 2-603(b)(3) - Survival language doesn’t prevent operation of lapse statute

TX § 68(e) & Common Law - Survival language prevents operation of antilapse statute.

Class Gifts (see description p.461-62)

In relation to predeceasing members of the class

UPC § 2-603(b)(2) - As opposed to common law - predeceasing class members are protected under antilapse statutes (see § 2-603(b)(2) for disposition of devisee’s interest).

TX §68(a) - same as UPC - interest goes to descendants.

Members who predecease will’s execution

UPC includes in class.

TX doesn’t.

Class Gifts - Cases generally revolve around whether the testator meant to create a class (i.e. was he “group minded”).

Specific vs. General Devise - A devise to named individuals is a specific devise and is not a class gift

ex) blackacre to B1, B2, B3 (children of cousin Bob).  B4 is born after execution but before devise.  Does B4 share at death?  No because a specific bequest to named indiv.  NOTE: if B2 died w/issue (and TX governed), B2’s amount goes to residuary because cousin’s not covered by antilapse statute.  (would be covered under UPC.)  NOTE:  if devise found to be a class gift, then TX would have given to issue.

lump sum devised to specific and general devisees (see Moss, p.458) - two view points (see p.461).

Definition of “Class” (Dawson @ 455) - gift of an aggregate sum to a group of people uncertain in number at the time of the gift whom are to be ascertained at future time.

Changes in property - 

Ademption - A specific devise of property (as opposed to a general or demonstrative devise both of which can’t be adeemed - p 462-63) is adeemed when it doesn’t exist at testator’s death (i.e. has changed its “substance” like stock sold for money is a change in substance). NOTE:  see UPC § 2-606 p.469 - see escape routes (a)(1-5) and the requirement of intent to adeem in (6) in order for gift to be adeemed - Note 3, p.470).

Escape Routes (see notes, p.466) - allows courts to save gift even though adeemed.

Classify as general or demonstrative - 

Stock - a devise of a named stock is classified as a general devise if a widely held stock on a major exchange.  NOTE:  “my tigertail stock” is a specific devise.

Classify the inter vivos disposition as a change in form, not substance -

stock - when corporations merge, stock that is renamed or reissued in the name of the new corp. is upheld as a general devise due to change in form and not substance. (TPC § 70A)

Construe meaning of the will as of the time of death rather than as of the time of execution - 

see note 1(c) p.467.

Create Exceptions - note 1(d) p.467.

Stock Splits - Questions arise as to the effect of stock splits on specific gifts of X amount of stock.

Old Rule - you still only get X amount of stock

New Rule - you get 2 times X. (TPC § 70A)

Abatement (Note 1, p.471) - Occurs when there’s not enough money to go around to all the devisees.  Devises are reduced in the following order on a pro rata basis for each group:

Residuary Devises - 

general devises - 

specific and demonstrative devises reduced - 

TX § ?(b) - abates personal property first and then real property if any left but maintains the same order as above.

Exoneration of Liens (Note 2, p.471) - Concerns whether specific devises of land with liens on them pass free of the liens

Common Law - land passes w/out lien.  Assumed that testator wanted lien satisfied out of the residuary.

UPC § 2-607 (p.471) - passes w/lien regardless of general directive in the will to pay debts.

Doctrine of Satisfaction (as opposed to advancements which apply under intestacy laws) - When a general bequest is made (doesn’t apply to specific bequests), and the testator distributes property to the devisee after the will is executed but before death, there’s a rebuttable presumption that the transfer was in satisfaction (or partial satisfaction) for gift made in will.

UPC § 2-609, p.472 - requires that testator show in writing that it’s his intention that the transfer be in satisfaction of the gift.



Rule Against Perpetuities (see problems in various sections) - 

Basic Rule - Interest Satisfies Rule “if it will necessarily vest or fail within the [validating life] plus 21 years OR is vested upon creation.”  NOTE: executory interests are not “vested upon creation” (see prob. 2, p.844 / 4/3/96).

validating life - a “life in being” (i.e. someone alive at “time interest created”) and “who can effect vesting”.

“time interest created” - Will - Interest created at death of testator;  Irrevocable Trust - Interest created when trust takes effect.

“who can effect vesting” - a rule of logical proof - Those people whom could have an effect on the time in which an interest vests (e.g. see p. 884)

Special Situations - unlikely events are generally presumed to be possible.

Fertile Octogenarian (see Case 4, p.838) - There’s a “conclusive presumption of fertility” of remainderman regardless of age.

Rule of Remorseless Construction (see elucidated in prob. 2, p.839) - Construe the will and then apply the RAP regardless of whom gets cut out.

Unborn Widow (see Dickerson, p.840) - Occurs when an interest is given to an “afterborn” (someone not alive when interest created) widow (widows husband must necessarily be a validating life because we don’t know who the widow is until son dies and widow is afterborn), and a remainder then goes to another remainderman.  The remainderman’s interest is invalid because son is the only measuring life (widow isn’t because she is afterborn) and widow could live greater than 21 years past sons death.

Dickerson, p.840 - Testator gave “property in trust to both sons for life, then to one son’s widow with remainder to both son’s heirs.”  Holding:  The fact that son with alive wife could divorce her and have another wife born after interest created and thus not a life in being, created possibility of son’s heir’s remainder vesting > 21 years after son’s death.

Statutory Solutions (Note 3, p.844) - New York statute creates assumption that “widow” is the wife of named individual who is living at time interest is created.  Signif:  would have solved Dickerson because son whose widow got life estate had an alive wife at time interest created.

Slothful Executor, p.844 - occurs when Testator gives to all issue/heirs/etc. living upon distribution.  Problem:  all validating lives may be dead and distribution could take place at a date > than 21 years past that death due to litigation, “slothful exec.” etc.

Magic Gravel Pits, etc. p. 846 - receipt of remainderman’s interest determined by cessation or occurrence of event that might happen far into the distant future (and event is not related to a life in being).

Charity to Charity Exception to Striking Violating Clause - ex.) to UT for use as X, if ceases to be used for X, then to Texas A&M.  Executory interest in A&M could vest too remotely.  However, some statutes save by allowing an exception for Charity to Charity.

Application to Class Gifts (p.852) (see probs./cases on p.852-853 and 957-58) - “All or Nothing Rule”:  Gift to class must be valid as to all members or it is valid for none.  Reqt.:  1) class must close and 2) all conditions precedent must be satisfied w/in perpet. period.

Steps in Determining Class Validity

When does class necessarily close (either physiologically or due to rule of convenience)

Who are potential class members

Type of Interest (vested or contingent)

If contingent, when must it vest or fail?

Closing the class & the Rule of Convenience - Closes the class prior to the time it closes physiologically. (generally works to save class gifts that would be invalid under the Rule of Perp.)  RULE:  Class closes when any member of the class is entitled to immediate possession (only entitled to immediate enjoyment if vested - see Case 10) and enjoyment AND includes class members alive even though they haven’t fulfilled conditions precedent.

Affect of Closing the Class While There are Class members who haven’t fulfilled condition precedent (p. 853)- As long as those class members fulfill the cond. precedent, then they can claim.

Heirs Closing the Class:  a class members heir’s may serve to close the class (they are entitled to claim gift) as long as their is no reqt. of survivorship and condit. precedents are met (i.e. vested in heirs ascendant).

Perpetuities Reform - 

Types of Perpetuities Reform

Specific Statute - e.g. the N.Y. statute that solves fertile octogenarian problem.

Equitable Reformation (Cy Pres Doctrine) - Involves adjusting the will to most closely represent the testator’s intent.  Examples of reformations (see 877):  

Age Contingencies - conting. in excess of 21 that cause failure are reduced to 21 years.

ex. see 877 where age of youngest child at death of measuring life used plus 21 years as replacement for age of 40.

Unborn Widow - Same as N.Y. statute where it’s assume “widow” referred to wife testator knew about (i.e. life in being).

Admin. Contingencies (i.e. slothful exec.) - assume to have happened w/in 21 years.

Fertile octogenarian - assumed that women over 55 are incapable of having children.

TX property code § 5.043 - allows court to reform the violation provision to effect ascertainable general intent of testator according to “cy pres” doctrine.

Wait & See - 2 types

Uniform Statute - Provides a 90 year period under which a testator can devise to anyone regardless of violating the RAP.  Allows for controlling several generations into the future.

Wait & See what happens w/in the perpetuities period - Wait and see what actually happens to determine if interest actually does vest or fail in the perpetuities period.  The lives in being that determine the perpetuities period are not altered.
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