TRIAL ADVOCACY

Hazel – Fall 2001

I. EXHIBITS AND OBJECTIONS:
A. Exhibit Elements:
1. Exhibits must be: 


a. authentic – it must be what you claim it is

b. relevant – it must have something to do with the case

2. You can introduce anything so long as no one objects.  

B. “BUPH”: four main categories of objections made to exhibits:
1. Best Evidence: this is the original; not a copy.  The best evidence of what a K says, is the K itself and not someone saying what the K says.  If available, the K needs to be used.  If someone starts to say what a document says, object “best evidence.”

2. Privilege: should not be admitted unless you can show an exception to the privilege.  (Doctor’s records, etc).

3. Unfair Prejudice: no real definition–case by case basis.  This will make the jury throw up....

4. Hearsay: most common objection.  If introduced to show there was a document, etc. then not hearsay b/c not concerned with the content, but just the document.  

a. to get around Hearsay: TRCE 803 lists exceptions.  “Is it admitted for the truth of the matter it asserts?”  

C. “MIAO”: Introducing exhibits:
1. Mark: 

a. In Texas courts, the court reporter marks the exhibit for the record. Don’t need to ask the judge if you can “approach the court reporter.”  Some judges require you to ask permission.  If you want to approach the bench, you have to ask.  

(1) put stickers that same “plaintiff’s exhibit 1" etc. on the exhibit.

(2) always use this name of the exhibit as marked, “plaintiff’s exhibit 1", etc.

(3) show opposing counsel the exhibit.  It is a courtesy at this point.  It isn’t actually required until you “offer” the exhibit.  The opposing counsel must see the exhibit, and it is better to show it early, so that opposing counsel will be able to make objections.

2. Identify: 


a. Shows the witness is competent to testify about the exhibit. 

(1) don’t use “identify” b/c the witness may not know what you mean by that.  Ask if the witness “recognizes” it.  This shows the witness is competent to testify.

b. Shows the exhibit is “relevant.”  

(1) ask “what is this?”  And the witness briefly tells what it is.....how it is relevant.

3. Authenticate: 


a. This is the “predicate” or “foundation” for admitting an exhibit.  

b. It varies from exhibit to exhibit based on the type.

c. Photo:  “Does the [photo name] accurately show [X] as it appeared on [relevant date and time].”


d. Business Records require a lot more than a photo for authentication.

4. Offer: 
a. This is easy to forget.  Make sure you offer the exhibit so that the judge can rule on it, and admit or exclude it.  

b. “Your honor, I offer [exhibit name] into evidence.”  

c. If judge overrules objections, it is admitted into evidence; if objections are sustained, it is excluded.

I. Two types:


I. general objection–“objection.”  Doesn’t preserve anything on appeal.

I. specific objection–indicates the ground on which it is based.  This is always preferable.  Better on appeal.  

I. Federal Rules require a specific objection.

I. A specific objection is better in theory, but sometimes a general objection is necessary.  Make a general objection to gain a few seconds, until you can figure out why it is wrong.  

I. “objection”

I. “on what grounds”

I. If you object but do not have reason:

I. tell the truth.  “I don’t know.”

I. say it with sufficient authority, and the judge may go along with you.... “he can’t do that.”

I. Serve three main purposes:
I. adversaries clash.  He should not be able to ask a witness a certain question.

I. appeal corrects errors from the court below.  Make objections to give the trial judge a chance

I. make an objection to preserve appeal.

I. Four other purposes:
I. objection not to get a ruling, but to interrupt/rattle/break concentration (irresponsible, ethics issues....)

I. if you are the lawyer summarizing, and the opposing counsel objects to rattle you:

I. freeze

I. keep your eyes where they were, on the jury/witness

I. do NOT respond; ignore the opposing counsel.  If you respond, he wins.

I. pick up with the very next word....where you left off.

I. an objection can be used to talk to the judge.

I. basically says “wake up” judge...this is getting dangerous.

I. an objection to talk to a witness/get a recess

I. objection to talk to the jury....(ethically irresponsible).

I. only do this if the other side does something that makes you look bad in front of the jury.  “Counsel continues to put words in my mouth...”


SEPTEMBER 12th:
I. Specific Objections are required to educate the lawyer who is trying to get the exhibit into evidence.  You merely educate them about the problem.

I. lawyers often forget exceptions to rules, so objections help remind them.

I. you can overcome the objections with the witness.

I. When making an objection, don’t mumble.  Stand up and be assertive.  Sound authoritative.

I. The objections we have discussed are those which are made at the trial or during testimony.  (Not the ones made during opening statement, jury voir dire, etc).  

I. Motion in Limine:
I. “At the limit, at the doorway”

I. A normal objection is designed to keep something out of evidence.  

I. When the judge sustains the motion, the jury cannot hear the evidence.  

I. But the Motion in Limine basically keeps the “stink out of the jury box.”  You cannot even mention the issue to the jury.  

I. It is designed to prevent opposing counsel from mentioning a particular thing.  

I. Made at the beginning threshold of trial–usually made at pretrial.

I. Usually written

I. Goes to prejudicial matters only (not just hearsay, etc).

I. Judge only rules that you must approach the bench before you mention it and get a ruling from the judge then.  Judge rules on the motion before, but you still have to approach the bench to ask...

I. You may have “opened the door” and allowed him to say something he shouldn’t 

I. Procedure of Objection:
I. To Object:
I. stand up

I. be authoritative and do not mumble

I. be positive

I. be timely and don’t wait until 3 questions later to object

I. make it understandable to the jury...don’t just say “leading” but explain that he is answering the witness’s questions.

I. get a ruling

I. stand up when the opposing party stands up to make an objection.  Stand up and say nothing.  If the judge says “overruled,” then sit down.  If judge asks for your response, that is when you respond.

I. if you get an adverse ruling, “overruled,” don’t say thank you.  Judges hate that.  Don’t communicate to the jury that something bad has happened.  Ignore it.

I. if you think something received an adverse ruling and it is important, come back to it.  The judge may rule the opposite this time.

I. if you get a favorable ruling, don’t forget to get the answer to your question.

I. if trying to get evidence in, the other side made an objection, and the judge sustains it: appeal if you lose the case to get the appellate court to rule with you.  But the appellate court won’t know something is wrong unless they know what the answer would have been–have to see if the answer is important to the case and would have made a difference.

I. “Offer of Proof” aka “Bill of Exceptions” in Texas  

I. have to do this outside the presence of the jury.  Need witness present to answer the question.  When judge knows what the witness will answer, you can show the judge he was wrong, and he might allow the witness to answer.

I. get the witness to answer, without the jury’s presence, and get it on the record.  


I. Eubanks v. Winn;
I. Admissible business record that meets the exception under 8036.

I. But within the record, there is still something inadmissible.

I. “There are certain parts of the record that are inadmissible....”

I. Make a specific objection to eliminate a particular part.

I. Prepare a copy without that part in the record so you can’t tell what it is.

I. Huckaby v. Perry & Son:
I. Running Objection:
I. objection, overruled... You know the same topic will be brought up again, so you ask for a running or continuing objection to that.  You don’t want to object again, but you still want to preserve it on appeal.  

I. problem if the second time the issue is raised and it is different.  B/c the running objection won’t apply on appeal b/c issue is slightly different.  But a different objection might work.  So it may be better to continue objecting yourself.  

I. Motion to Exclude: 
I. A Motion in Limine is not final, but rather, a motion to prevent a lawyer from the other side from asking a question.  It prevents the attorney before he does something.  But it is temporary.  

I. If something occurs in trial that allows for the issue, the judge can change his mind.  Opposing counsel has “opened the door” to the issue.  

I. Motion is not final and may come back into play later in the case.

I. A Motion to Exclude is normally not allowed in civil cases (but applied here).  It is final.  It is usually allowed only in criminal cases.

I. What do you object to most often?
I. To the question b/c its form is improper

I. Leading:   “you did this, didn’t you?”  In cross-examination, leading is ok.

I. Watch out for buzzwords such as “and”:     “you were....AND....” Then a witness will answer to both....

I. “After the light turned green, what did you do?”  Assumes facts that are not in evidence.  (Another buzzword).

I. Argumentative:  “are you trying to tell the jury that you didn’t....” 


I. To the question b/c it seeks something inadmissible/improper

I. Hearsay

I. Asked and answered:  “once again, tell us...”  Repetitive.

I. Calls for a narrative:  “tell us everything that happened at the accident.”

I. Asking for an opinion of a layperson:  “were you negligent?”  

I. Expert opinion

I. If counsel asks, “did you see the defendant,” and witness responds, “yes and he was drunk.”  Watch out for the answer...

I. To the testimony b/c it states something inadmissible.

II. OPENING STATEMENTS:
II. Introduction:
II. One of three times you will direct the jury.  

II. Easiest time of trial along with jury selection.

II. Try to give the jury a capsulized picture of what the case is about.

II. Normally positive for your side, unlike jury voir dire.

II. The danger of opening statements:

II. What you may have in mind is not what you communicate (b/c you are so familiar with your case).

II. Use the “Kiss” principle: “Keep It Simple Stupid”

II. Principles:
II. Make it a story.

II. Kiss principle

II. Keep it short and simple so the jury can remember...

II. Avoid argument...that will draw objections.  Usually counsel argues during opening statement, but don’t argue in such a way that draws objections.  Objections disturb the flow of the opening statement.

II. Don’t exaggerate, and if opposing counsel exaggerates, don’t object, but wait until your argument to mention it.  “Remember when Mr. X said during opening statement that...”

II. Put your best foot forward

SEPTEMBER 19th:

Project:

factual scenario

each side has two witnesses, and for each witness, have a statement.  Statement must have potential for cross examination (something is weak, negative, etc).  



exhibits (either one that is stipulated to, or a witnes\\\\\\\

Video.....DIRECT/CROSS/REDIRECT
SEPTEMBER 26th:
III. DIRECT EXAMINATION:
III. One rule: no leading questions.
III. But there are exceptions to that rule.  You can lead if the witness is:

III. A person identified with the adverse party

III. Hostile witness

III. The adverse party

III. What is leading?

III. Two types of leading questions:

III. Hard leading is when you actually testify.  “You went to the house and ....”

III. Soft leading is asking questions in such a way that you imply the answer.  “Didn’t you go to the house....”

III. Focus is on the witness asking the questions/testifying.

III. A non-leading question vests the witness with credibility.  A leading question says to the jury, “I don’t trust the witness so I have to supply the answer for him.”

III. Danger in a non-leading question?

III. You don’t know what your witness may answer.  He may say something different than what you want to specifically hear.

III. Preparation:
III. Self:
III. Summary statement: prepare for every witness you are going to call.

III. What the witness will say that is important.

III. What will he say?

III. What do I want him to say?

III. Note the facts to be stated and the order in which each will be brought.

III. Don’t start by writing out the questions; write out the answers first.

III. Questions–Verbal Cues: directions to witness to elicit those facts

III. turns your facts into answers by the witness

III. write the questions or directions to get those answers.

III. Witness:

III. Don’t fail to prepare the witness!

III. Prepare the witness yourself!  Don’t make someone else do it.

III. Prepare in a courtroom setting.

III. Don’t do the cross-examination yourself.  Have someone else do the cross.  You want to remain the “good lawyer.”

III. Tell the witness not to be tentative.

III. Tell the witness to tell the truth.

III. Presentation:
III. Direct Examination should be short and to the point.

III. Beginning:


III. Comfort

III. Make the jury identify with the witness

III. Make the jury comfortable

III. Ask the witness questions that make him human.  “Do you have kids?; how old are they?”

III. Keep it interesting

III. Heart (Middle):

III. Early – get the important stuff out early; the gist of the story.

III. Fill in – fill in the details after the gist of the story has already been told; develop more. 

III. Clear transition – both jury and judge appreciate this transition to another point.

III. End:

III. Finish strongly – don’t just quit.  “How did Mr. Johnson appear ?  Answer: drunk”

III. Make it difficult for the cross examiner to begin his cross.  Most cross-examiners have something planned to begin.  So in your ending, make it difficult to begin there.

IV. RE-DIRECT EXAMINATION:
IV. Prepare for it.  Don’t just wait until after the cross to come up with your re-direct.

IV. Lawyers always try to clear up the muddy waters created in the cross....But it is actually better to return to something important in the direct.  Simply have the witness repeat.  You may get an objection to repetition, but try anyway.  Just re-emphasize the important and good parts of your case.

IV. If you have to rehabilitate b/c the water is that muddy, then use leading questions.

IV. Not allowed to use leading questions, but you will be more likely to get away with it now.  The cross examiner is glad to be done, and won’t even notice.





OCTOBER 3rd:
Video by Irving Younger – “The ten commandments of cross examination.”

V. DIRECT AND CROSS EXAMINATION:
V. Commandments:

V. Be brief

V. Short questions, plain words.

V. Never ask a question to which you don’t know the answer.

V. Listen to the answer

V. Don’t quarrel with the witness.

VI. CROSS-EXAMINATION:
VI. Objectives of Cross Examination:
VI. Negative Cross-Examination: 

VI. Attack and hurt the credibility of the witness on the stand.

VI. Discredit other witnesses of the case.

VI. Positive Cross-Examination:

VI. Corroborate your witnesses.

VI. NEW MATTERS – piggy back

VI. In Texas, cross-examination is wide open and you are not limited to the scope of the direct examination.

VI. particularly good with experts b/c you can use their experts to prove part of your case.

VI. Hazel’s Suggestions:
VI. Knowing the answer-variations:

VI. Know that witness knows answer

VI. Don’t care what witness will answer.

VI. Know how to handle a bad answer.

VI. It is worth the risk.

VI. Positive first, then negative, unless!

VI. Little bittty facts – no conclusions.

VI. Value of leading questions:

VI. Used to control the witness

VI. Forces you to know the answer

VI. Picks up the pace

VI. Puts what you believe before the jury.

VI. No signal that you trust the witness.

VI. End strongly.

VI. Controlling the weasel

VI. Witness answers with sarcasm, etc.

VI. Control the witness by:

VI. contract – say “I am going to ask you answers that require only a yes or no.”

VI. ask for judges help: “will you instruct the witness to answer with yes/no?”

VI. EMBARRASS the witness: “was that a yes or a no?”


October 10th:
VII. IMPEACHMENT:
VII. Introduction:
VII. Part of negative cross-examination

VII. When are trying to attack the credibility of the witness.

VII. Don’t do it unless some testimony from the witness has hurt your case.

VII. You can impeach anyone, including your own witness.

VII. How do you do it?
VII. Bias: get rid of people who have a bias/prejudice against your case.  You don’t want to call a witness who has pre-judged your case, but if they have a bias, then impeach.  

VII. You are the defendant’s mother...

VII. Financial interest in the case: the defendant is your employer.

VII. Reputation/opinion/untruthfulness: do you know his reputation in the community?

VII. impeach with a felony or misdemeanor conviction, but it must involve moral turpitude.

VII. Prior Inconsistent Statement: the most popular form of impeachment.

VII. Fouled up a lot, especially in Texas with regard to depositions.

VII. To impeach with the prior statement, you must:
VII. Establish the authenticity.  It was made by this witness concerning the same subject matter, etc.

VII. You must tell the witness the following, before you can impeach:

VII. tell the contents of the statement.

VII. you have to tell them the time, place, and person to whom it was made

VII. give the witness an opportunity to explain or deny.

VII. Generally accepted method–Murray, page 185 (although Hazel doesn’t like it).

VII. COMMIT – “you told us that you didn’t throw a bottle at the house.”

VII. Hazel thinks this is dumb b/c you are reinforcing and repeating the testimony that you are attacking.

VII. ACCREDIT – “you were interviewed by the police, and you told them..., and you swore to that statement, etc...”

VII. PROVE – “you threw a beer bottle at the house, didn’t you?”  “I don’t remember.”  “Does this document refresh your memory–in the police record, you said...”

VII. PROBLEMS WITH THIS METHOD:
VII. it repeats the bad testimony.

VII. alerts the witness what you are about to do.

VII. it is improper to introduce the prior statement in evidence as an exhibit.

VII. it refreshes collection and does not impeach.

VII. SOLD – Hazel’s Approach:
VII. Sell the prior statement to the jury.  You can authenticate the statement with the witness and “sell the jury that this statement is more likely to be the truth than anything said now.

VII. helps get this part out of the way without letting the witness know what is going on.

VII. gives the witness a chance to rebut, etc.

VII. this is part of the rule in that you have to tell the witness about the statement, etc.

VII. Opportunity for the witness to explain/deny/tell the truth.  

VII. this is NOT a part of impeachment.

VII. “You threw the beer bottle at the house.”  You are trying to get him to admit the fact.  If he doesn’t admit, then impeach and you have evidence in the case.

VII. They usually respond with, “no we didn’t,” or “I don’t remember if we did.”

VII. As long as they don’t have an unequivocal yes answer to the question, then you go on.  If they say yes, then you have evidence as to that statement.

VII. Last chance to avoid having the statement jammed down his/her throat.  

VII. If they say yes to the question before, then you have evidence in the case.  But here, you have impeached.  

VII. “In that statement to the police, you told them you threw the bottle.”  They respond with “no we did not, etc.”

VII. If witness says no, or i don’t recall, then you can go on...  Otherwise, it is over.

VII. Destroy the witness.
VII. don’t allow the witness to read the prior statement b/c they won’t read it the way you want them to.  Better to read it yourself.  

VII. Prior Consistent Statement:
VII. You want the witness to tell you something again that they said before trial.....

VII. You usually do this b/c it is hearsay.  The witness can’t say something and then say that he said it. 

VII. “I saw a red car” (testimony) vs. “I said I saw a red car.” (hearsay).

VII. You can use a prior consistent statement, but rarely.

VII. See TRE 613(c), TRE 801(c)(1)(B).

VII. Subject to cross-examination.

VII. Can be offered to rebut a charge of....has to be offered to rebut a charge of one of three things:

VII. cross examination claimed it was a recent fabrication 

VII. improper influence to change testimony.

VII. improper motive to change testimony.


OCTOBER 17th:
VIII. Expert Witnesses:
VIII. What does a witness do?
VIII. They can give their opinions.  

VIII. Lay witnesses can also give opinions – a short hand rendition of the facts.  “He was drunk.”

VIII. You can’t have a trial without an expert testify.

VIII. Concerns;
VIII. Is the witness qualified?

VIII. The judge decides this.

VIII. Involves credentials–educational background and practical experience.

VIII. Opposing counsel must object to the witness’s credentials.  If there is no objection, the judge is not going to say the witness is not qualified, so an objection is basically required.

VIII. Is the opinion relevant?

VIII. The judge decides this.

VIII. Is the opinion reliable?

VIII. The judge decides this.

VIII. Daubert principle

VIII. Are the witness and the witness’s opinion credible?

VIII. This is decided by the fact finder/jury.  Just b/c the judge allows the witness, doesn’t mean that the jury has to believe what they say.

VIII. Traditional Experts:
VIII. Doctors–determine the injury, causation of injury 

VIII. Economists–appraise the value of something or the earning capacity of an individual

VIII. Accident Reconstructionist–difficult for a police officer to testify about their opinion regarding speed, etc. of accident reconstruction.  The accident reconstructionist takes all of the facts and reconstruct the accident, even though they didn’t see it.

VIII. Engineers–often used in products liability cases.

VIII. Lawyers–testify as to how much money a case is worth and how much the lawyers are worth with regard to attorney’s fees.

VIII. Job-Vocational–testify as to whether this person can keep their job after this, how much that job was worth, what jobs are available instead, etc.

VIII. Others

VIII. Direct Examination:
VIII. Show the witness is qualified and that the opinion is reliable.
VIII. Judges usually require that this be done before trial.  But there is no rule.  But if you wait until trial to challenge someone’s expert, then you might be in trouble.

VIII. Don’t allow judges to cut you off here.

VIII. If they cut you off and try to exclude an opinion’s reliability, etc. then get it in the record–a bill of exception.  Develop this and get it in the record outside the trial so that the appellate court can see what the judge did not allow you to do.

VIII. There must be factual basis for an opinion.  An expert can have an opinion without seeing the facts, but they have to rely on the facts somehow.

VIII. Three ways to know facts:

VIII. Facts can be perceived by the expert

VIII. Facts can be reviewed by the expert before or during trial.  The lawyer tells them the facts; expert reads the records, depositions, etc.

VIII. Facts can be made known at or before the trial–usually lawyer tells them the facts.

VIII. Expert may rely on facts that are otherwise not admissible.

VIII. EX: hearsay.  They can rely on hearsay.  A psychologist says child wants to live with mom, so psych testifies that child should live with mom.

VIII. TRE 705(d): when underlying facts would be inadmissible in evidence, the court should exclude the facts if they are used for more than expert opinion or if their value is outweighed or they will result in prejudice.  Allows for a limiting instruction.

VIII. Get the Expert to give their opinion.

VIII. 1st method:

VIII. Ask the witness, “do you have an opinion based on reasonable medical probability as to whether...”  This sort of soft leading is allowed with an expert.  Get them to say yes, only.

VIII. Ask, “what is your opinion?”

VIII. 2nd method:

VIII. Ask, “what makes you competent to tell the jury your opinion.”  Here you are asking for the explanation first.  Explain what makes their opinion worthwhile.  

VIII. Then ask, “what is your opinion.”

VIII. 3rd method:

VIII. You use a hypothetical: “Doc, you weren’t at the scene.  So I am going to ask you to assume some facts as true so that you can formulate an opinion.  Assume that...”

VIII. Good b/c it allows you to argue your case, technically before you are supposed to.  For this reason and the fact that it takes a long time, makes judges dislike this method.

VIII. Make the Expert explain their opinion.
VIII. Explain how you got that opinion.  

VIII. Cross – Examination:
VIII. Positive:
VIII. Corroborate your expert(s)

VIII. Corroborate your case

VIII. Generalities

VIII. Critique opponent’s case

VIII. Negative:
VIII. Credibility – you are getting paid for being here, you always testify for the plaintiff.

VIII. Qualifications – you can do this on cross, or when the plaintiff is first putting them on direct through voir dire.

VIII. Facts–they have no personal knowledge...

VIII. Attack their opinions


OCTOBER 24th:
IX. JURY ARGUMENT / SUMMATION:
IX. Matlock Video:
IX. He incorrectly showed the jury pictures and talked to them about the pictures even though they weren’t in evidence.

IX. Purpose:
IX. What do you want to accomplish?  What result do you want?

IX. Immediate Action–you want to “lift their hearts.”  Like a sermon...

IX. Jury Groupings:
IX. Leaders and Followers:
IX. Followers generally do what the others do.  The leaders will influence the others to follow them.  So you want to address the leaders....

IX. Difficult to identify the leaders; the presiding juror (foreman).

IX. With You, Against You, Neutral:
IX. All jurors will fit into these categories.

IX. The primary target of your jury argument is those that are WITH YOU!.  Don’t necessarily try to persuade those that are against you.  The persons with you will do that for you.

IX. Difficult to persuade a group who is against you to change their minds and go with you, and the chance that you will actually change their minds is slim.

IX. Focus on those with you; give them ammunition for them to go back to the jury room and argue for you and convince those who are against you.

IX. Important Principles for Jury Argument:
IX. Talk to the jury; don’t read to them.

IX. Don’t invade their territory:

IX. Don’t lean on the jury box, etc.  If you “need” to be close to them, have a reason to do it that they won’t be concerned about your closeness.

IX. Sincerity and Trustworthiness:

IX. you want to be sincere, especially since lawyers have a reputation for being sharks...  You have to show that you really believe in your case.  

IX. It is more important that you communicate sincerity than that you be sincere.  However, if a trial lasts over a half a day, if you try to fake being sincere, it disappears.  If you really are sincere, it will stay throughout the trial.

IX. Analogies–trial lawyers need to be good story tellers.  

IX. Things they are familiar with–so you need to know your jury.  Try to relate everything to what they know and their background.

IX. Visual Aids, but not necessarily exhibits.

IX. Everything in evidence can be used in jury argument.

IX. They can also use visual aids that are not exhibits.

IX. Charts, diagrams, number on chalkboards.

IX. So long as it is based on the evidence, and is not attempting to create new evidence, it is ok to use in jury argument.  But you can’t put something up that isn’t based on evidence.

IX. “Per Diem” jury argument on damages–difficult for the jury to put $ on damages, so you need to give them guidance.

IX. EX:  “It would be reasonable to award him $100 a day for pain.  365 days at $100 a day is $36,500.  And for the pain and suffering he will continue to have, give him $1 a day for thirty years, which comes to $10,950.  The total is...”

IX. CAUTION: It distracts you from the jury.  When you use a chart, blackboard, etc, you look at it and it takes your attention away from the jury.

IX. Challenge the opponent’s argument:

IX. Effective when done properly, but dangerous when not done effectively.  

IX. Hazel rarely recommends unless you are the plaintiff in opening argument.

IX. Lance thinks Challenge to duel–pistols at 15 paces.
IX. Before you do it, think if it is answered, how will I respond.

IX. Objection to Jury Argument:
IX. You ARE allowed to object to the opponent’s argument.

IX. Preserving Error in Argument:
IX. You must object timely and specifically.

IX. If the judge overrules your objection and it was a good objection, you have preserved it and you don’t have to do anything more.

IX. If the judge sustains your objection, then the error is cured unless you request instruction to the jury.

IX. But do you really want it emphasized to the jury?  If you don’t request an instruction, you waive any error that you might want to raise on appeal.

IX. If the judge does not instruct, then it overrules you and you need to ask the judge for a specific instruction.  If judges overrules, you preserve error on appeal.  If judge sustains and instructs the jury, then the error is cured UNLESS

IX. You have an “incurable argument” which cannot be cured by a sustained objection or a jury instruction.

IX. Incurable Jury Argument:
IX. You must object at SOME time: 

IX. when the argument is made

IX. motion for new trial/mistrial–only way to cure the jury argument

IX. This gives the judge a chance to rule.

IX. Stories:
IX. People like stories...

IX. If you tell stories, make them have something to do with your argument.


OCTOBER 31st:
X. TRIAL NOTEBOOK:
X. The best notebook is a three-ring binder

X. Things you should include:
X. Incident Summary–what is this case about?

X. Chronology of events–what happened when?  Have a list of dates, etc.

X. Pre-Trial matters–motions you have filed that haven’t been ruled on.  If they are yours, better get them ruled on before trial or the judge will say you have waived them. (motions for continuance, limine)

X. Pleadings–you will have several sets of pleadings, but you only need your “live” pleadings–the ones you will need in trial, in case someone tries to say you never plead something, or if someone contradicts a prior pleading, etc.  You only want your and the other side’s latest pleadings.

X. Notes for Jury Voir Dire–what are the kinds of jurors you want; who you don’t want.  List things you want to question them about.

X. Opening Statement–have exactly what you want to say in opening statement.

X. Direct–your witnesses.  Include your preparation for direct examination. Anticipate objections.  You also want to consider what order you will call your witnesses in; how you will get a hold of them, etc. 

X. Exhibits–have a list of all of your exhibits and where they can be found.

X. Cross–their witnesses.  Prepare cross examination of their witnesses.

X. Court’s charge–anticipate the charge b/c you will not yet know what it will be.

X. Argument–prepare your closing argument.  You will prepare for the entire duration of the trial.

X. Law or Trial briefs–the law may be pertaining to the court’s charge.  You prepare trial briefs to participate an objection and how you will beat that objection.  You prepare a “brief” brief.

X. Exam:
X. Last one hour

X. 3-5 essay types

X. RM 2.140

X. Closed Book

X. Grading:

X. Trial and Report
15

X. Project

25

X. Weekly quiz
90

X. Exam

180

