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Overview of Immigration Law

· alien: anyone not a USC §101(a)(3)

· citizen: §301

· Jus Soli (right of the land) 14th amendment

· exception: children of foreign diplomats, enemy combatants, enemy interns

· Jus Sanguinas (right of blood)

· naturalized

· Quota and Preferences §201

· Exemptions: immediate relatives, returning LPRs, refugees, aliens whose removal is cancelled, parolees, others designated by statute or AG

· Subject to Quota §201-03: Family-based immigrants (226k), Employment-based immigrants (140k), Diversity immigrants (55k)

Rights & Obligations

	A. Nonimmigrant visa holder 
	B. LPR
	C. USC (naturalization)
	D. USC (jus soli)



	Authorized to remain in US for a limited period
	Authorized to reside in the US permanently
	
	

	Must pay taxes on US income (special rates may apply)
	Must register for

Selective Service (males, 18-26)
	May run for public office
	Eligible for the office of President 

	Must be re-inspected upon each entry 
	May exit and enter the country freely
	Eligible to serve on a jury
	

	Spouse and minor children may enter as dependants of principal

visa holder
	May sponsor married children for LPR status
	May sponsor parents for LPR status
	

	Subject to removal for status violations
	Subject to removal for conviction of a deportable offense
	Not subject to removal, may have citizenship revoked (rare)
	

	
	May work in the US
	Eligible to vote in all Federal, State and local elections
	


· Congress has plenary power to regulate immigration Chae Chan Ping v. U.S. “Chinese Exclusion Case” right to reenter US can be revoked and applied retroactively

· power to regulate immigration vested with federal gov’t, not state gov’t (uniform admission practice, state cannot represent country to foreign gov’ts)

· Congress may deny aliens right to judicial appeal Ekiu v. US
Immigration and the Constitution

· legally admitted aliens can be deported w/o judicial oversight, power rests w/ fed gov’t Fong Yue Ting v. U.S. failure to carry certificate of residence
· can exclude w/o hearing w/ inadmissible confidential information U.S.  ex rel. Knauff v. Shaughnessy noncitizen wife of USC
· “Whatever the procedure authorized by Congress is, it is due process as far as an alien denied entry is concerned”
· can hold excluded alien indefinitely pending deportation, temporary harborage bestows no additional rights Shaughnessy v. US ex rel Mezei excluded from US, no country will take him back, held indefinitely
· deporting communist not invalid under DPC, 1st amend, or ex post facto Harisiades v. Shaughnessy LPRs joining communist party can be deported
· detainment of admitted aliens ordered removed must have “reasonable time” limitation, 6-month presumption Zadvydas v. Davis no one will accepted P
· procedural due process required in expulsion cases and exclusion of returning LPRs
· plenary power still need to pass “rational basis” test (low bar)
Agency Organization 

· DoJ

· INS (may be split in 2 and placed under D. Homeland Security - immigration services, immigration law enforcement)

· Executive Office of Immigration Review

· Board of Immigration Appeals

· Office of the Chief Administrative Hearing Officer

· Office of Immigration Litigation (rep’s gov’t)

· DoS

· DoL

· Department of Health and Human Services

US Patriot Act and Aftermath of Sept 11

· expand scope of terrorist activities, expands breadth (wife and children)

· §213(a)(3) Security and Related Grounds – terrorist activities

· special removal courts and attorneys for removal w/ classified information §502

· or use §235(c) to prevent alien from examining evidence relating to security

Non-Immigrant Visa Categories (must fit a category and not be inadmissible)

· §214(b): presumes immigrant intent

· §101(a)(15): category of admission as nonimmigrant 

· §212(d)(3) waiver of inadmissibility

· Matter of Hranka 212(d)(3)(B) factors in granting waiver

· The risk of harm to society if the alien is admitted

· The seriousness of the crime or violation

· The nature of alien’s reason for seeking entry

· Frequently used work visas

· E-1 Treaty Trader 

· E-2 Treaty Investor

· H-1(b) Specialty Occupation

· employer must file “labor condition application” re 1. prevailing wage, 2. not adversely affect existing workers, 3. no strike or lockout, and 4. notified existing employees

· strong bias towards skilled workers

· O extraordinary ability

· P internationally recognized ability

· L-1/2 Intracompany transferee

· TN-1 Treaty NAFTA for Canadian nationals

· TN-2 Treaty NAFTA for Mexican nationals

· Educational Visas

· F-1 foreign students

· limitations 214(m) cannot attend public elementary schools

· M-1 vocation or “nonacademic” institutions

· J exchange visitors (LLMs, PhD researchers, semi-skilled farm workers, au pair nannies)

Conflict of Interest & Ethical Dilemmas

· lawyer cannot assist in fraud, but can discuss legal alternatives and effects

· immigrant v. non-immigrant visa

· dual representation (eg. employment visa)

· informed consent (before representation) waivers (during representation)

Immigrant Visas

· exempt from general quotas: immediate relatives, LPRs returning from temporary visits abroad, parolees, special ad hoc groups designated by Congress

· family immigration (not immediate family) §203(a)

· preferences

· 1 unmarried sons and daughters of USC

· 2 spouses and unmarried sons and daughters of LPRs

· A spouses and children

· B all other (over 21 unmarried children)

· 3 married sons and daughters of USC

· 4. siblings of over age 21 USC

· current processing dates provided by State Dept Visa Bulletin

· §201(b)(2)(A) immediate relative = child, spouse, parents of USC

· Legal Immigration Family Life Act (2000) allows 2A beneficiaries who filed prior to 12/21/02 and have been waiting for 3 years, to apply for V visa and obtain EAD

· Child Status Protection Act (2002) protects against aging out problems for children by allowing them to maintain the priority date and preference category after reaching age 21

· Matter of Mourillon def of child under 101(b)(1) and (2)

· marriage

· marriage to USC, LPR, Asylee, Refugee

· AoS w/ §204, 245(a), 216 (affirmative duty to petition for AoS)

· to fight fraud: §237(g). “conditional” permanent residence

· §204(a)(1)(A)(iii) self-petition by battered alien or child

· same-sex marriage not qualify Adams v. Howerton
· employment based visas §203(b) form I-140

· preferences

· 1. priority workers – extraordinary ability

· 2 advanced degrees – need job offer and labor certification

· may qualify for national interest waiver

· for national interest waiver, must show 1. employment in area of substantial intrinsic merit, 2. employment will benefit nation, 3. applicant will serve national interest to a substantially greater degree than USC Matter of NY State Dept of Transportation
· 3. skilled workers and professions w/o advanced degrees, workers whose labor is needed in the US – need labor cert

· skilled labor, no qualified US workers

· baccalaureate degrees and members of the profession

· unskilled labor, no qualified US workers

· 4. special immigrants (religious workers, long-term foreign employees of US gov’t)

· 5 employment creation

· labor certification. 20 CFR 656.3

· Schedule A at 20 CFR 656.10 shortage occupations

· Schedule B 20 CFR 656.11, auto deny

· to show necessity, evidence must be “reasonably specific” and “adequately indicate their sources or basis” Matter of Marion Graham live-in nanny not business necessity

· business necessity 1. requirement bears reasonable relationship to occupation and 2. requirements essential to perform, in a reasonable manner, the job as described Matter of Tel-Ko Electronics foreign language skill

· DoL has authority to determine “prevailing wage” and deny cert if job not advertised for USC Industrial Holographics v. Donovan
· immigrant investors §203(b)(5) invest at least $1M and employ 10 Americans

· probational LPR status for 2 years

· diversity immigrants §203(c)

· spouse and children accompanying or following immigrant 203(d)

Exclusion Grounds §212

· Immigration Control

· penalty of fraud: 274(c) fines; 212(a)(6)(F) exclusion; 212(a)(6)(C)(i) inadmissible for life

· illegal entry 212(a)(6)(A), assisting in illegal entry 212(a)(6)(E)

· unlawful presence 212(a)(9)(B) 

· exceptions: minors, asylees, family unity, battered women and children

· forces EWIs to stay illegally b/c 3/10 yr bar on reentry

· failure to show at removal hearing 212(a)(9)(A)

· 212(a)(6)(C) Misrepresentation

· health, membership in totalitarian party, public charge

· 212(a)(3)(A) Political and National Security Grounds of Exclusion

· useful to keep out those who criticize

· 212(a)(3)(B) Terrorist Activities 

· 212(d)(3) waiver by AG after recommendation by SoS to admit nonimmigrant

· Criminal Grounds

· criminal background, drug smuggler, asserted immunity from prosecution, money laundering

· 212(a)(2)(H) Significant traffickers in persons

· 212(a)(6)(E) Smugglers

· obtaining work authorization and not receiving benefit not crime of moral turpitude Bellton
· Economic Grounds 

· 212(a)(5)(A) labor certification

· 212(a)(4) Public Charge

· 213A(a)(2) Affidavit of Support binding

· 274A Unlawful Employment of Aliens – must take reasonable steps after receiving social security letter, turn over I-9 when requested by INS

Admissions

· Procedure

· labor certification if applying for second or third employment-based preferences

· visa petition if necessary 

· employment-based immigrant, I-140

· immediate relatives and family-based preference, I-130

· sponsor files, unless battered immigrant §204(a)(1)

· getting visa – apply at consular post §222

· actual admission into US, must be within 6 months of getting visa §221

· preparation of forms to change status is practice of immigration law Florida Bar v. Matus
· review of visa denials

· principal consular officer reviews all refusals

· Visa Office in DC may issue an “advisory” opinion – only binding on interpretation of law, not question of fact or application of law to fact

· Fleuti doctrine – departure from US has to be accompanied by intent to abandon Rosenberg v. Fleuti
Grounds for Deportation

· not admitted – inadmissibility. expedited removal process

· admitted – deportability. removal process

· Procedure

· INS serves Notice to Appear

· Immigration Judge presides and determines whether person is deportable

· IJ determines whether person is eligible and deserving of any affirmative discretionary relief

· person or INS may appeal to Board of Immigration Appeals

· person may appeal BIA decision to US court of appeals

· deportability grounds §237(a)

· presence in US w/o admission

· EWI §275

· 237(a)(1)(B) violate condition of stay

· conditional permanent residence (marriage, investors)

· registration, address reporting, etc §261-66

· 237(a)(1)(E) people smuggling 

· criminal offenses, security grounds, public charge, unlawful voting

· “more than one conviction” = called before the bar and receives judgment of punishment Fong Haw Tan v. Phelan ie not concurrent sentences 

· statutory rape involves moral turpitude and is deportable offense Marciano v. INS 

· crimes of moral turpitude: fraud or intent to defraud, aggravated forms of assault, murder and voluntary manslaughter

Crime-Related Deportability Grounds

· 3 prong test for “conviction” Matter of Ozkok
· judge or jury found alien guilty; plea of guilty or nolo contendere; or admitted sufficient facts to support guilt finding,

· judge ordered some form of punishment, and

· judgment of guilt may be entered if person violates terms of probation w/o further proceeding

· cannot w/d guilty plea to escape deportation proceeding US v. Parrino
· D counsel must research deportation law if he reasonably knew D is alien People v. Pezo atty stated plea will not result in deportation

Relief from Removal

· alien within grounds of INA §237(a) are deportable

· cancellation of removal 

· 240A(a) relief for inadmissible and deportable aliens, even when charge does not rest on entry 

· continuous physical presence > 7 years

· 240A(b) “suspension of deportation” discretionary, quota of 4k/yr

· general: continuous physical presence, good moral character, hardship

· 240A(b)(2) special: (battered spouses and children) proof of battery, 3 yr presence, good moral character, “extreme” hardship

· presence: ended by Notice to Appear, “brief, casual, and innocent” absence excused, 10 continuous years

· hardship: “exceptional and extremely unusual”, must be supported by affidavits and determined by standards set by AG INS v. Jong Ha Wang
· good moral character: must not be in 101(f)

· disqualified groups: crew members, exchange visitors, etc §240(b)(7), 240B(d)

· NACARA

· amnesty for Nicaragua and Cuba nationals

· cancellation of removal for nationals of selected other countries

· allows the filing for LPR status

· req’t: enter before certain date, affirmatively apply, 7 year physical presence, extreme hardship 

· Registry – AG’s discretionary authority to award LPR to certain aliens who enter before certain date

· amnesty in general

· adjustment of status §245 – affirmative relief from removal, means of attaining LPR status w/o leaving US

· private bills

· Limited Relief

· deferred action – INS policy to refrain from initiating removal proceeding in compassionate cases

· voluntary departure – no formal removal order §240B

· eligible to return w/o 10 year bar

· save bond or remaining in detention

· §240B(f) no judicial review of order denying voluntary departure

· objections to destinations §241(b)(2)

· Misc Defenses

· citizenship

· constitutional attack (generally unsuccessful)

Temporary Protected Status – ad hoc relief for those who don’t qualify for asylum

· AG has right to parol in refugees

· extended voluntary departure (blanket basis, lengthy basis)

· TPS §244 individuals who cannot safely return home

· armed conflict in home country, environmental disaster, extraordinary and temporary conditions

· eligibility: physical presence, residence, admissibility, registration, no disqualifications

· administrative review of TPS denials

· must be withdrawn if 1. ineligible, not remained in US, fails to register annually

· benefits: cannot be removed, can work, but may not travel abroad

Asylum, Nonrefoulement

· Asylum §208, form I-589

· Nonrefoulement “withholding of removal” §241(b)(3)

· life or freedom threatened b/c of alien’s race, religion, nationality, membership in social group, or political opinion

· elements of refugee status and qualifying for asylum Matter of Acosta
· asylum is discretionary relief granted to refugees

· refugee: 1. “well-founded” 2. “fear of persecution” 3. on account of race, religion, nationality, membership in social group, or political opinion, 4. unable or unwilling to return b/c of persecution or well-founded fear of persecution

· persecution: harm or suffering inflicted upon an individual  

· generally harsh conditions does not amount to persecution

· elements of well-founded persecution 

· possess characteristics the gov’t seeks to overcome by means of punishment, 

· the gov’t is aware or could easily become aware that he possess these characteristics, 

· gov’t has capability of punishment, and 

· gov’t has inclination to punish him

· social group must share immutable characteristic Acosta above

· social group either one united by voluntary association or innate characteristic Sanchez-Trujillo v. INS 

· past persecution triggers presumption of future persecution (sterilization)

· refusal to fight != political opinion INS v. Elias-Zacarias 

· persecution must be on account of the victim’s political opinion

· following religious dictates not torture unless against strongly held beliefs Fatin v. INS Iranian woman forced to wear veil

· women are considered social group

· female genital mutilation can be basis for asylum Matter of Kasinga
· Procedure

· in removal proceeding, apply for asylum  and/or w/h of removal by filing application w/ IJ (defensively)

· not in removal proceeding, apply to INS (offensively, within 1 year)

· INS “asylum officers” adjudicate claims. either grant or refer to IJ for initiation of removal proceedings

· current issues w/ asylum system

· strong political bias in favor of countries hostile to US

· long delays

· incentives for unfounded claims 1. may be granted, 2. interim benefits

· fiscal costs

· procedural fairness – right to apply may be unknown, access to counsel, poor interpreters, poor quality of decisions, pressure to produce

Convention Against Torture

· intentionally inflicted mental or physical severe pain or suffering for: obtaining information or confession; punishing; intimidating; discrimination

· ratified by the US, but must be intended

· US policy – not to expel, extradite, or effect involuntary return of person to country where they will be subject to torture

· remedies: withholding of removal, deferral of removal, removal to safe third country

Refugee Law

· international law: UNHCR Convention of 1951, UNHCR protocol of 1967

· US Domestic Law: Refugee Act of 1980, §207

· US not require refugee to be outside their country

· hot topic w/ the press, but numerically very small

Refugee Policy

· Humanitarian and abatement of suffering

· Human rights concerns

· National self-interest (unemployment, resources, security)

