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Background.Atc  \l 2 ".
Background."
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1.
DTPA Designed to Protect the Consumer.1tc  \l 3 ".
DTPA Designed to Protect the Consumer."




a.
Common law remedies inadequate.





(1)
The burden of proof for fraud at common law was tough to meet.  You had to prove a scienter of willful misrepresentation or reckless indifference as to truth.





(2)
The payoff was comparatively small.  It simply is too difficult and expensive to prove fraud when you are suing over, say, a toaster.






(a)
Especially considering the fact that attorneys' fees are not recoverable at common law.




b.seq level4 \h \r0 

seq level5 \h \r0 
DTPA solves problems.




(1)
Treble damages.





(2)
Lesser burden of proof/standard of causation.





(3)
Attorneys fees.





(4)
But note that the damages can be smaller under the DTPA.  Treble damages are treble damages; punitives are theoretically unlimited.
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2.seq level3 \h \r0 

seq level4 \h \r0 
Overlap between causes of action:2tc  \l 3 ".seq level3 \h \r0 

seq level4 \h \r0 
Overlap between causes of action\:"
  Note that a statement can be a promise, a representation, and a warranty all at once.  If every promise is a representation, then every breach of contract is also a DTPA violation.


PRIVATE 
B.seq level2 \h \r0 
Common Law and Other Statutory Remedies.Btc  \l 2 ".seq level2 \h \r0 
Common Law and Other Statutory Remedies."
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Fraud."
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a.
Elements:atc  \l 4 ".
Elements\:"





(1)
Material misrepresentation made;






(a)
representation as to material fact





(2)seq level5 \h \r0 
representation is false;





(3)
speaker either knew it was false when he made it or made it recklessly without any knowledge of its truth and as a positive assertion;






(a)
reckless means "indifference as to truth of statement" -- whatever it takes to make the sale.





(4)seq level5 \h \r0 
he made the representation with the intent that it be acted on by a party;





(5)
the party acted on it;





(6)
the party thereby suffered injury.






(a)
the proper measure of damages is "out of pocket" [reliance].





Trenholm v. Ratcliff 9.
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Pure Expression of Opinion."
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(1)
Generally, not actionable.1tc  \l 5 "()
Generally, not actionable."






(a)
Puffing:  Puffing is a statement of opinion so general that no one would rely on it.  It is not actionable under common law or the DTPA.
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(2)seq level5 \h \r0 
Exceptions:2tc  \l 5 "()seq level5 \h \r0 
Exceptions\:"






(a)
speaker knows opinion is false;






(b)
expression of opinion as to the happening of a future event may also constitute fraud where the speaker purports to have special knowledge of facts that will occur or exist in he future;






(c)
when an opinion is based on past or present facts.  This isn't really an exception to the [exception] opinion rule, but rather within the general rule.






Trenholm v. Ratcliff 9, 11.
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seq level5 \h \r0 
No Due Diligence Defense."
  When one has been induced by fraud, the other party cannot claim a defense based on the fact that due diligence would have shown revealed the fraud to the plaintiff.
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d.
Opinions on Legal Effect of Documents.dtc  \l 4 ".
Opinions on Legal Effect of Documents."
   A representation by one arms-length party as to the legal effect of a document is usually regarded as a mere opinion.  PRIVATE 
Exceptions:tc  \l 5 "Exceptions\:"




(1)
Party with superior knowledge takes advantage;





(2)
Fiduciary relationship between parties;





(3)
If there is an intent to defraud.






(a)
But if both parties are in an equal bargaining position with equal access to legal counsel, this exception does not apply.  Fina Supply, Inc. v. Abilene National Bank 14.  
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seq level5 \h \r0 
Promise of Future Performance:etc  \l 4 ".seq level4 \h \r0 

seq level5 \h \r0 
Promise of Future Performance\:"
  is actionable if made with no intent to perform (present intent not to perform may be inferred by the party's subsequent actions, although mere nonperformance alone will not give rise to liability.)  Spoljaric v. Percival Tours 20.
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f.
Silence as a fraudulent representation:ftc  \l 4 ".
Silence as a fraudulent representation\:"
  Silence may equal a false representation of a material fact if the actor (a) has a duty to speak/disclose, and (b) he deliberately remains silent, and (c) the other applicable elements of fraud are met.  Chase Commercial Corp.
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g.
§ 27.01 Tex. Bus./Commerce Statute:  Fraud in Real Estate:gtc  \l 4 ".
§ 27.01 Tex. Bus./Commerce Statute\:  Fraud in Real Estate\:"
  Allows compensatory damages when





(1)
a material representation is made with intent to induce performance, AND





(2)
there is reliance, AND





(3)
there is harm.





When there is a false promise, then the plaintiff can get punitive damages.  A third party provision imposes a liability-inducing duty to disclose on anyone with knowledge of a false promise and who benefits from the false promise.  Elements of a false promise:





(1)
Material misrepresentation;





(2)
Knowledge or indifference as to falsehood;





(3)
intent to induce reliance;





(4)
reliance induced.
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Common Law Fraud v. DTPA as a COA\:"
  There are transactions to which the DTPA does not apply, but CL fraud is available.  Furthermore, DTPA gives, at most, treble damages, while punitive damages are theoretically infinite.





(1)
Punitives: are available if conscious indifference to the rights of others can be shown.  No specific intent to harm is necessary.





(2)
CL
requires misrepresentation of material fact.






DTPA
requires the same, but materiality is not a jury question.





(3)
CL
opinion with knowledge of falsity is actionable; otherwise gen'ly not.






DTPA
opinions are generally actionable; knowledge of falsity not req'd.





(4)
CL
knew of falsity or indifferent.






DTPA
no scienter req't unless want trebles above first $1000.





(5)
CL
representation must have been made with intent that it be acted upon.






DTPA
no such req't.





(6)
CL
need reliance.






DTPA
no reliance needed in theory, but in reality causation req't usually includes reliance.





(7)
CL
damages necessary.






DTPA
damages necessary.
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Rescission Available With Lesser Standard of Proof."
  At common law, even if you can't prove fraud, you may be entitled to rescind a transaction using a lesser standard of proof (e.g., unilateral or bilateral mistake of fact).
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j.
Fraud in Real Estate and Stock Transactions:jtc  \l 4 ".
Fraud in Real Estate and Stock Transactions\:"
  Section 27.01 of the Business Code defines a statutory fraud (as opposed to a codification of common law fraud) with regard to real estate or stock transactions.  There is no scienter requirement.  Other than, look to the chart on page 29 of materials packet one for the elements.
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Negligent Misrepresentation.2tc  \l 3 ".seq level3 \h \r0 
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a.
Restatement of Torts § 552:atc  \l 4 ".
Restatement of Torts § 552\:"
  "One who, in the normal course of his business or in any transaction in which he has a pecuniary interest, supplies false information for the guidance of others, is subject to loss caused by any justifiable reliance, if and only if he fails to exercise reasonable care in providing the information." [Page 30 of packet one].
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b.
Liability to Third Parties:btc  \l 4 ".
Liability to Third Parties\:"
  Liability may extend to a limited class of third persons who the promisor knows or should know will rely on the information.  The extent of such liability will depend on current business and trade practices in the relevant industry.  Blue Bell v. Peat.





(1)
Example:  Audit reports which are generally relied upon by banks or investors.




PRIVATE 
c.seq level4 \h \r0 
Damages:ctc  \l 4 ".seq level4 \h \r0 
Damages\:"





(1)
Reliance measure.





(2)
Due to case law, no damages for emotional distress are allowed.



PRIVATE 
3.seq level3 \h \r0 

seq level4 \h \r0 
Breach of Warranty.3tc  \l 3 ".seq level3 \h \r0 

seq level4 \h \r0 
Breach of Warranty."
  This section will be dealt with in detail at V.  Just be sure to distinguish this as common law breaches of warranty, as opposed to DTPA claims based on breaches of warranty.  UCC warranties are on pages 40-41 in packet one.


PRIVATE 
C.seq level2 \h \r0 
Amendments to DTPA Definitions.Ctc  \l 2 ".seq level2 \h \r0 
Amendments to DTPA Definitions."



PRIVATE 
1.
Amendments to Definitions1tc  \l 3 ".
Amendments to Definitions"
 of "Consumer," "Goods" and "Services" in Tex. Bus. Com. Code. Ann. § 17.45 (Supp. 1983).

PRIVATE 

1973
1975
1977
1983

CONSUMER

17.45(4)
An individual who seeks or acquires by purchase or lease, any goods or services
An individual, partnership or corporation who seeks or acquires by purchase or lease any goods or services
An individual, partnership, corporation or governmental entity who seeks or acquires by purchase or lease, any goods or services.
An individual, partnership, corporation, this state, or a subdivision or agency of this state who seeks or acquires by purchase or lease, any goods or services, except that term does not include a business consumer that has assets of $25 million or more, or that is owned or controlled by a corporation or entity with assets of 25 million or more.

GOODS

17.45(1)
Tangible chattels bought for use.
Tangible chattels or real estate purchased or leased for use.
Same as 1975.
Same as 1975.

SERVICES

17.45(2)
Work, labor and services for other than commercial or business use, including services furnished in connection with the sale or repair of goods.
Work, labor, or services purchased or leased for use, for other than commercial or business use, including services furnished in connection with the sale or repair of goods.
Work, labor or services purchased or leased for use, including services furnished in connection with the sale or repair of goods.
Same as 1977.


Effective:  5/21/73
Effective:

9/01/75
Effective:

5/23/77
Effective:

9/29/83



PRIVATE 
2.
Treble Damages.2tc  \l 3 ".
Treble Damages."
  Mandatory trebling of damages was taken out in the 1979 amendment.  See IX, infra.


PRIVATE 
D.seq level2 \h \r0 
Application and Effective Dates.Dtc  \l 2 ".seq level2 \h \r0 
Application and Effective Dates."



PRIVATE 
1.
Effective Dates of Each Set of Amendments.1tc  \l 3 ".
Effective Dates of Each Set of Amendments."
  The DTPA was passed by the 63rd Legislature and became effective on May 21, 1973.  Section 17.63 provides that the Act, insofar as private causes of action are concerned, applies only to acts or practices occurring after the effective date.  The Act was amended in 1975 (effective September 1, 1975), in 1977 (effective May 23, 1977), in 1979 (effective August 27, 1979),in 1981 (effective August 31, 1981), in 1983 (effective August 29, 1983), in 1985 (effective August 26, 1985), in 1987 (effective September 1, 1987) and 1989 (effective September 1, 1989).  The legislature expressly provided that the 1979 amendments are prospective only and that they do not affect either procedurally or substantively a cause of action that arose either in whole or in part prior to the effective date.  Act of May 1979, ch. 603, sec. 9 at 1332.



PRIVATE 
2.
Date of Act or Practice Controls.2tc  \l 3 ".
Date of Act or Practice Controls."
  In Woods v. Littleton 43, the Texas Supreme Court held that the date of the act or practice giving rise to the cause of action under the DTPA, rather than the date of the sale, determines the applicability of the Act.  Thus when the sale of a house occurred prior to the effective date of the Act but the deceptive trade practice incident thereto occurred after the effective date of the Act, the DTPA was applicable.  Woods v. Littleton 43.  See also La Sara Grain Co. v. First National Bank of Mercedes Texas 88.




PRIVATE 
a.
Possible Exception - Breach of Warranty.atc  \l 4 ".
Possible Exception - Breach of Warranty."
   Woods v. Littleton, 554 S.W.2d 662 (Tex. 1977), involved a suit under sec. 17.50(a)(1) for deceptive trade practices; it is unclear whether the rule in Littleton applies as well to suits for breach of warranty under § 17.50(a)(2).  It probably does.  If this one is on the exam, turn to page Q2 on the anal-retentive outline.




PRIVATE 
b.
Insurance - Date of Accrual.btc  \l 4 ".
Insurance - Date of Accrual."
  In a suit to recover for fire loss, cause of action arises on date insurer denies coverage, not date of loss.  Beacon National Insurance Company v. Byrd, 652 S.W.2d 515 (Tex. App.--Austin 1983, no writ).




PRIVATE 
c.
Multiple Acts or Practices.ctc  \l 4 ".
Multiple Acts or Practices."
  When a majority, but not all of the acts or practices occurred before the 1977 amendment adding defenses to treble damages, the pre‑1977 Act was held to control.  De Los Santos v. Alamo Lumber Co., 683 S.W.2d 48(Tex. App.‑‑San Antonio 1984, no writ).

PRIVATE 
II.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
STANDING.IItc  \l 1 ".seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
STANDING."


PRIVATE 
A.
Consumer, Definition of.Atc  \l 2 ".
Consumer, Definition of."
  Section 17.50(a) provides a cause of action under the Act to "consumers."  The term is defined presently in § 17.45(4) to include "an individual, partnership, corporation, or governmental entity who seeks or acquires by purchase or lease any goods or services."



PRIVATE 
1.
General Rule -- Burden of Proof on Plaintiff:1tc  \l 3 ".
General Rule -- Burden of Proof on Plaintiff\:"
  The plaintiff has the burden of proof on all elements, including his consumer status.  Farmers and Merchant State Bank v. Ferguson 49.  In hybrid cases where the plaintiff is a consumer as to part of the conduct only, he has the burden of differentiating in pleading and proof between that which is actionable and that which is not.  See, e.g., Greene v. Bearded Enterprises, 598 S.W.2d 649 (Tex. Civ. App.--Fort Worth 1980).  Thus, in Ferguson, when a sole proprietor claimed that the bank defrauded him personally, he bore the burden of showing that he was a consumer (i.e., that the services he claims were falsely promised were for other than his business use).  




PRIVATE 
a.
Question of Law, Generally.atc  \l 4 ".
Question of Law, Generally."
  Determining consumer status is normally a question of law for the court, but it is sometimes handled as a question of fact or an element of the at law determination is a question of fact (e.g., "was there a purchase?"),




PRIVATE 
b.
Waiver:btc  \l 4 ".
Waiver\:"
  A challenge to the plaintiff's status as a consumer can be waived.  See Q6.



PRIVATE 
2.seq level3 \h \r0 
Exception:2tc  \l 3 ".seq level3 \h \r0 
Exception\:"
  Business Consumer with 25 Million or More in Assets:  In 1983, the Act was amended to exclude business consumers with $25 million or more in assets from consumer status.  Section 17.45(1).  If the defendant wants to challenge the plaintiff's claim of being a consumer by saying that the plaintiff is worth over 25 million, then the defendant needs to raise that point as an affirmative defense.  Eckman v. Centennial Savings Bank.  The plaintiff still has the burdens of proof and production as to consumer status, but the defense has burdens of production and proof, too.  What an untidy world we live in.


PRIVATE 
B.seq level2 \h \r0 
"Seeks or Acquires." Definition of.Btc  \l 2 ".seq level2 \h \r0 
\"Seeks or Acquires.\" Definition of."
  A consumer need only seek to acquire a good or service through purchase or lease to have standing to sue.  It is not necessary to consummate the transaction.  However, the transaction must, at least, contemplate or be part of an ultimate purchase or lease.  See Sherman Simon Enterprises Inc. v. Lorac Service Corp. 57 (consumer is one who "seeks" goods, even though they are not paid for and are billed to another); Melody Home Manufacturing Co. v. Barnes 167 (mobile home buyers are consumers of subsequent repairs, despite lack of cash payment.)



PRIVATE 
1.
Gratuitous transactions are not actionable.1tc  \l 3 ".
Gratuitous transactions are not actionable."
  See Exxon v. Dunne, 581 S.W.2d 500.



PRIVATE 
2.
Return of consideration, failure of defendant to bill, or failure of consumer to pay, does not negate status of consumer.2tc  \l 3 ".
Return of consideration, failure of defendant to bill, or failure of consumer to pay, does not negate status of consumer."
  See Q7.



PRIVATE 
3.
One who acquires but does not seek:3tc  \l 3 ".
One who acquires but does not seek\:"
  One who acquires goods or services purchased for his benefit by someone else may be a consumer.  Kennedy v. Sale 69.



PRIVATE 
4.
There can be more than one "seeker"4tc  \l 3 ".
There can be more than one \"seeker\""
 in a transaction.


PRIVATE 
C.seq level2 \h \r0 
Privity Considerations:  Seeks or Acquires From Whom?Ctc  \l 2 ".seq level2 \h \r0 
Privity Considerations\:  Seeks or Acquires From Whom?"



PRIVATE 
1.
General Rule:  All parties in a transaction owe the consumer a duty not to violate the DTPA.1tc  \l 3 ".
General Rule\:  All parties in a transaction owe the consumer a duty not to violate the DTPA."
  The plaintiff need not have sought or acquired the goods or services from the defendants.  Thus, one can't make a misrepresentation and then hide behind a privity defense; the liability derives from the relationship of the parties to the transaction.  However, it is important to note that PRIVATE 
the goods or services purchased sought must form the basis of the complaint.  tc  \l 4 "the goods or services purchased sought must form the basis of the complaint.  "



a.
In Cameron v. Terrell & Garrett, Inc. 62, the Supreme Court held that a real estate agent employed by the seller was liable to the purchaser for misrepresentations concerning square footage in the house.  The Supreme Court reasoned that it was not necessary for the plaintiff to have sought goods or services from the defendant, but only that the goods or services must form the basis of the complaint.  See also Chastain v. Koonce 201 (purchaser of lots in subdivision with deed restrictions was consumer in suit against developer who sold third party a lot without deed restrictions).



PRIVATE 
2.seq level3 \h \r0 
"Relationship to the Transaction" Theory.2tc  \l 3 ".seq level3 \h \r0 
\"Relationship to the Transaction\" Theory."
  A plaintiff establishes his standing by his relationship to the transaction in which the liability accrues--not by a contractual relationship with the defendant.  Thus, an assignee or trustee can be liable even if not a party to the original transaction if their subsequent actions (e.g., an unconscionable foreclosure) violate the DTPA.  The "transaction" continues throughout the parties relationship; it isn't narrowed just the time of sale.




PRIVATE 
a.
However, the defendant must have "sought to enjoy the benefits of [the] transaction."atc  \l 4 ".
However, the defendant must have \"sought to enjoy the benefits of [the] transaction.\""
  Flenniken.  




b.
In Flenniken v. Longview Bank and Trust Company 66, a home builder wrongfully failed to complete the plaintiffs' home.  The builder assigned to the bank a mechanic's and materialman's lien.  The bank foreclosed on the lien and the plaintiffs sued alleging unconscionability.  The Court of Appeals held that the plaintiffs were not "consumers."  The Supreme Court reversed, holding at page 707:  "If, in the context of a transaction in goods or services, any person engages in an unconscionable course of action which adversely affects a consumer, that person is subject to liability under the DTPA.  From the Flennikens' perspective, there was only one transaction, the purchase of a house.  The financing scheme Easterwood [the home builder] arranged with the bank was merely his means of making a sale.  The bank's unconscionable act in causing the sale of the Flennikens' property and the partially built house arose out of the Flennikens' transaction with Easterwood.  The Flennikens, therefore, were consumers as to all parties who sought to enjoy the benefits of the transaction, including the bank."





(1)
Per Curry, page 707 of this opinion "really ties it all together."



PRIVATE 
3.seq level3 \h \r0 

seq level4 \h \r0 
One Who Acquires But Does Not Seek:3tc  \l 3 ".seq level3 \h \r0 

seq level4 \h \r0 
One Who Acquires But Does Not Seek\:"
  One who acquires goods or services purchased for his benefit by someone else is a consumer.  Kennedy v. Sale 69.  In Kennedy, the plaintiff acquired certain benefits through his employer's purchase of insurance; the court held that this was not a gratuitous transaction (consideration was paid, though not by the plaintiff), and the employer's "purchase" could be attributed to the plaintiff for DTPA purposes.  See also Birchfield v. Texarkana Memorial Hospital (baby has standing though he was not in privity of contract with the hospital due to his relationship with the transaction).



PRIVATE 
4.
Corporations as Plaintiffs -- Privity.  A corporation is a consumer of goods and services purchased, sought, or acquired by an employee in the course and scope of employment. Furthermore, an entity can be a consumer and agent at the same time.4tc  \l 3 ".
Corporations as Plaintiffs -- Privity.  A corporation is a consumer of goods and services purchased, sought, or acquired by an employee in the course and scope of employment. Furthermore, an entity can be a consumer and agent at the same time."
  Sherman Simon Enterprises Inc. v. Lorac Service Corp. 57.  This is so even if it is customary for another section of the business (parent/subsidiary/sibling) to pay for the goods or services in question.



PRIVATE 
5.
Real Estate Transactions.5tc  \l 3 ".
Real Estate Transactions."
  A purchaser of land may be considered a "consumer" under the DTPA even though the property which gives rise to the dispute was neither sought nor acquired;  i.e., specifically, if one relies on misrepresentations about certain restrictive covenants (e.g., all residential) and then seller sells in breach of those covenants (e.g., as commercial property), an action under the DTPA can arise, and the buyer has standing. 


PRIVATE 
D.seq level2 \h \r0 
Goods, Definition of.  Essentially, anything which can be bought and sold, and which is not a service or otherwise intangible, is a good.Dtc  \l 2 ".seq level2 \h \r0 
Goods, Definition of.  Essentially, anything which can be bought and sold, and which is not a service or otherwise intangible, is a good."
  The key is tangibility.



PRIVATE 
1.
Statutory Definition1tc  \l 3 ".
Statutory Definition"
 -- 17.45(1):  "tangible chattels or real property purchased or leased for use."



PRIVATE 
2.
Things which are specifically not goods.2tc  \l 3 ".
Things which are specifically not goods."
  Money, accounts receivable, stock certificates, securities, and certificates of deposit, savings certificates, insurance proceeds, or business good will, inter alia.  See Portland Sav. & Loan Ass'n v. Bevill 72 (looking to other portions of the Tex. Bus. Cons. Stat. to find an appropriate definition of what constitutes goods).  For specific holdings we covered:  Riverside National Bank v. Lewis 77 (money); Portland (securities).  For an exhaustive list, see Q11.  




a.
Curry hints that if you have something which is not a "good," such as money, allege that it or related assistance is a "service," such as a recommendation or facilitation of purchase or whatever.  It may work.


PRIVATE 
E.seq level2 \h \r0 

seq level3 \h \r0 
Services, Definition of.  17.45(2):  "work, labor, or service purchased or leased for use, including furnished in connection with the sale or repair of goods.Etc  \l 2 ".seq level2 \h \r0 

seq level3 \h \r0 
Services, Definition of.  17.45(2)\:  \"work, labor, or service purchased or leased for use, including furnished in connection with the sale or repair of goods."



PRIVATE 
1.
"Mere" Extension of Credit:1tc  \l 3 ".
\"Mere\" Extension of Credit\:"
  Seeking to borrow money is not seeking a "service" (work or labor) under the DTPA.  Rather, it is an attempt to acquire something of value.  Thus, the defining characteristic of "services" is something that furthers an end or purpose--activity on the part of the party.  Furthermore, the "services" necessarily tangential to obtaining a loan (such as processing an application, etc) are not services within the DTPA because they are secondary to plaintiff's real objective.  Riverside National Bank v. Lewis 77.




PRIVATE 
a.
Collateral activities can be a service:atc  \l 4 ".
Collateral activities can be a service\:"
  However, subsequent to Riverside, the courts have held that virtually any activity by a bank other than the mere extension of credit is potentially subject to the Act -- the exception has swallowed the rule.




PRIVATE 
b.
Argument for classifying credit transactions as services:btc  \l 4 ".
Argument for classifying credit transactions as services\:"
  This argument focuses on the "liberal construction" language; it also points to the fact that the obtaining of money to finance, say, a car meets the dictionary definition of "services" ("an action that furthers a purpose").  Furthermore since the money sought (the "service") is going to be put to a use it meets the literal statutory definition.



PRIVATE 
2.seq level3 \h \r0 
Distinguishing Riverside:2tc  \l 3 ".seq level3 \h \r0 
Distinguishing Riverside\:"
  Credit Agreement Which Finances a Good or Service.  When a cause of action arises out of a credit agreement that has, as its underlying premise, the ultimate purchase of a good or service, and the conduct of the party extending the credit is "inextricably intertwined" with underlying transaction, then it may meet the statutory definition of a service under the DTPA.  




a.
Knight v. International Harvester Credit Corporation 83.  Where a lender and seller were "PRIVATE 
so inextricably intertwined in the transaction as to be equally responsibletc  \l 4 "so inextricably intertwined in the transaction as to be equally responsible"" the case falls within the ambit of the DTPA and the extension of credit is a good cum service.  The focus is on the consumer's perspective -- to him, it is one transaction, not two.  





PRIVATE 
(1)
Not the same as vicarious liability.1tc  \l 5 "()
Not the same as vicarious liability."
  The seller is not responsible for the lender's misconduct, nor vice versa.  Each is held responsible for his own misconduct.  This doctrine applies to consumer standing only.  Home Savings v. Guerra made the mistake of misconstruing this holding to mean derivative liability; the mistake was not corrected until Quintell and Guerra (Knight test applies to establishing standing; not derivative liability).




PRIVATE 
b.seq level4 \h \r0 
Financing as Basis For Sale:btc  \l 4 ".seq level4 \h \r0 
Financing as Basis For Sale\:"
  When financing on credit is merely the means for perfecting the sale of an underlying good or service and the good or service furnishes the basis for the complaint, the DTPA applies to the credit extension.  Flenniken v. Longview Bank & Trust Co. 66.




PRIVATE 
c.
Borrower's Objective Test:ctc  \l 4 ".
Borrower's Objective Test\:"
  Although the above examples show how the courts have restricted Riverside, the court will still foreclose a DTPA suit on the grounds that extension of credit is not a service unless the borrower somehow represents to the bank that the credit it seeks will be used to purchase specific goods or services.  La Sara Grain v. First National Bank of Mercedes 88.



PRIVATE 
3.seq level3 \h \r0 
What "Collateral" Services to Credit Will Count As Services For DTPA Application?3tc  \l 3 ".seq level3 \h \r0 
What \"Collateral\" Services to Credit Will Count As Services For DTPA Application?"
  Although Riverside said pure credit is not covered under the DTPA, if a consumer seeks credit combined with other services, the DTPA may be applicable.  For example, in Fortner, a bank's promise to process a car's title as well as loan the money for the purchase is sufficient to qualify the borrower as a consumer.  The result is explained best by analogy to consideration; the interest on the loan serves both as consideration for the loan plus the promise to file.


PRIVATE 
F.seq level2 \h \r0 
"Purchased or Leased for Use," Definition of.Ftc  \l 2 ".seq level2 \h \r0 
\"Purchased or Leased for Use,\" Definition of."
  After some disagreement among the courts of appeals, it is now settled that goods purchased solely for resale are goods purchased "for use."  Big H. Auto Auction v. Saenz Motors 94.  Hence, there is no longer judicial insertion of the word "final" before "use."

PRIVATE 
III.seq level1 \h \r0 
WHO CAN BE SUED?IIItc  \l 1 ".seq level1 \h \r0 
WHO CAN BE SUED?"
  Section 17.50 of the Act, by its terms, permits a consumer to bring an action when a deceptive trade practice, an unconscionable action or course of action, or a violation of Article 21.21 of the Texas Insurance Code is committed by a "person."  "Person" is defined in § 17.45(3) as "an individual, partnership, corporation, association or other group, however organized."  Although the Act does not use the word "person" in the cause of action for breaches of warranty, it appears that any "person" may likewise be a defendant in a breach of warranty suit.


PRIVATE 
A.
Liability of Corporate Agents. Atc  \l 2 ".
Liability of Corporate Agents. "
 It now appears that corporate agents may be sued individually for their violations of the Act, even while acting within the scope of their agency.  However, the law is uncertain in this area:



PRIVATE 
1.
Karl and Kelly Co., Inc. v. McLerran1tc  \l 3 ".
Karl and Kelly Co., Inc. v. McLerran"
 96, holds that when individuals make representations as agents of another, the plaintiff bears the burden of proof of showing individual agent liability: that is they must prove that the "corporation" is merely a shield for individual fraud, and that the corporation is the "alter ego" of the culpable agent.  Thus there is no individual liability for agents under the DTPA absent specific evidence that he violated the DTPA in his individual capacity. 



PRIVATE 
2.
In Light v. Wilson2tc  \l 3 ".
In Light v. Wilson"
 98,  Justice Spears states in his concurrence that Karl and Kelly is wrongly decided.  Under  Light, individual liability may be imposed merely upon a showing that the individual violated the DTPA.  Both agent and principal are liable.


PRIVATE 
3.
In Weitzel v. Barnes, the Court reaffirmed the principal that "there can be individual liability on the part of a corporate agent for misrepresentations made by him."3tc  \l 3 ".
In Weitzel v. Barnes, the Court reaffirmed the principal that \"there can be individual liability on the part of a corporate agent for misrepresentations made by him.\""




a.
Lesson:  Fact of agency relationship is no insulation against individual liability.




b.
Practical use:  sue the culpable local agent individually so as to defeat diversity jurisdiction.


PRIVATE 
B.seq level2 \h \r0 

seq level3 \h \r0 
Responsibility of Principal for Agent's Conduct.Btc  \l 2 ".seq level2 \h \r0 

seq level3 \h \r0 
Responsibility of Principal for Agent's Conduct."
  A principal will be liable for the false misrepresentations of his agent when the agent is acting within the actual or apparent scope of his authority.  Explicit instructions not to mislead and due diligence by the corporation to ensure that no misrepresentations are being made will not absolve the principal from liabil-ity.  Thus, lack of actual authority is no defense. Royal Globe Insurance Co. v. Bar Consultants, Inc. 139 (opining that agent who has power to sell insurance policy has apparent authority to represent the coverage afforded).  See also Q18 (DTPA liability attaches to any person who benefits from a transaction even without proof that such person's employee acted within the scope of the employee's authority).


PRIVATE 
C.
No Derivative Liability of Creditors.Ctc  \l 2 ".
No Derivative Liability of Creditors."
  A creditor who takes an account assigned from another is NOT liable for DTPA infractions of the assignor.   Of course if there are independent grounds against the creditor, even related to the same transaction, the DTPA will apply.  The "inextricably intertwined" test, supra, applies ONLY to establishing standing to sue.  In order to sue an assignor, the assignor must have caused all or part of the harm.



1.
In (the incorrectly decided) Home Savings Ass'n v. Guerra 101, the court held that a creditor's (i.e., an assignee's) liability for DTPA violations of his assignor is limited to the amount paid by the plaintiff under the contract (the actual loss). The court said that the FTC rule in this case (dealing with consumer fraud) which limited recovery under the FTC provision by the consumer to the amount paid but allowed the consumer to exercise any other statutory state right against a creditor did not mean the consumer could still use the DTPA (because in essence, the consumer's gripe in this case was with the original seller and not the creditor).  Any other rule would require the creditor to become the virtual insurer of the secured party.  Of course if there are independent grounds against the creditor, even related to the same transaction, the DTPA will apply.  The court distinguished this case from Knight v. IHCC (p. 83) because here the installment contract was a standard FHA form, and the parties (seller and guarantor) were not so inextricably intertwined as to make the guarantor liable for the seller's misconduct.



2.
This case is dead-wrong.  The court misinterpretation of Knight was corrected in Quintell and Guerra.


PRIVATE 
D.seq level2 \h \r0 
Non‑Merchant Subject to Suit.Dtc  \l 2 ".seq level2 \h \r0 
Non‑Merchant Subject to Suit."
  A non‑merchant, i.e. one not in the business of selling the services or goods in question, is subject to the Act if he/she otherwise comes within the definition of "person" in sec. 17.45.  Pennington v. Singleton.


PRIVATE 
E.
Exemption for Advertising Media.Etc  \l 2 ".
Exemption for Advertising Media."
  Section 17.49 exempts regularly published print or broadcast media for violations contained in advertising published therein, unless the medium has knowledge of the unlawful character of the advertising, or has a direct or substantial financial interest in the sale or distribution of the advertised good or service.


PRIVATE 
F.
Securities: Ftc  \l 2 ".
Securities\: "



1.
E.F. Hutton v. Youngblood held that securities transactions are not covered by the DTPA because the Tex. Sec. Act (TSA) specifically allows persons transacting in securities to raise the due diligence defense (i.e., that the agent is not liable for inaccurate information given to a customer if the agent could not have reasonably known of its falsity); this defense is in direct conflict with the DTPA's strict liability for all false information.  THIS OPINION WAS WITHDRAWN.



2.
In Frizzell v. Cook 104, the San Antonio Court of Appeals held that the withdrawn Youngblood decision had no precedential value, and that an aggrieved party can sue a securities investor under either the DTPA or the Texas Securities Act, but disallowed double-recovery.




a.
D argues:  Tex. Sec. Act o/r DTPA, therefore can't sue under (more stringent) DTPA.


PRIVATE 
G.seq level2 \h \r0 

seq level3 \h \r0 
Health Care Providers.Gtc  \l 2 ".seq level2 \h \r0 

seq level3 \h \r0 
Health Care Providers."
  Section 12.01 of the Medical Liability and Insurance Improvement Act,  TEX. REV. CIV. STAT. ANN. art. 45.90i, § 12.01 (Vernon 1977), exempts health care providers from DTPA coverage in personal injury and death claims "resulting, or alleged to have resulted, from negligence on the part of any physician or any health care provider."  For more, see Q15.


PRIVATE 
H.
Partners.Htc  \l 2 ".
Partners."
  Partners are liable for each other's deceptive trade practices, including liability for treble damages, and severance of claims against partners may be denied.  See Q17.


PRIVATE 
I.
Doctrine of Sovereign Immunity Applies to Governmental Agencies.Itc  \l 2 ".
Doctrine of Sovereign Immunity Applies to Governmental Agencies."
  The Texas Department of Mental Health and Mental Retardation has been held to be entitled to the protection of sovereign immunity.  See Q17.


PRIVATE 
J.
Primary Jurisdiction of Administrative Agencies.Jtc  \l 2 ".
Primary Jurisdiction of Administrative Agencies."
  An administrative agency will have primary jurisdiction over a claim otherwise cognizable under the Act if the agency has statutory jurisdiction over the claim, unless the claim is one inherently judicial in nature or the agency is powerless to grant the relief sought.  

PRIVATE 
IV.seq level1 \h \r0 
WAIVER OF DTPA PROVISIONSIVtc  \l 1 ".seq level1 \h \r0 
WAIVER OF DTPA PROVISIONS"


PRIVATE 
A.
General Rule is that Waivers are Void.  § 17.42Atc  \l 2 ".
General Rule is that Waivers are Void.  § 17.42"
 provides the general rule that any waiver by a consumer of the provisions of the Act is contrary to public policy, unenforceable and void.  PRIVATE 
However, § 17.42 was amended to provide two exceptions:tc  \l 3 "However, § 17.42 was amended to provide two exceptions\:"   



1.
Consumers represented by legal counsel to contractually waive a DTPA claim if (1) the consumer was not in a significantly disparate bargaining position; (2) the consumer was represented by legal counsel; (3) the transaction was not a purchase or lease of a family residence; (4) the consideration exceeded $500,000; and (5) the consumer waived the provisions of the DTPA by an express provision in a written contract signed by both the consumer and the consumer's legal counsel.



2.
A business consumer (1) with assets of $5 million or more [as measured by GAAP] (2) which has knowledge and experience in financial and business matters that enables it to measure the merits and risks of a transaction, and (3) where the parties are not in a disparate bargaining position, may waive the DTPA [except 17.555 indemnitee] by (4) written contract. 


PRIVATE 
B.seq level2 \h \r0 
Contractual Limitations of DTPA Liability are Generally Void.Btc  \l 2 ".seq level2 \h \r0 
Contractual Limitations of DTPA Liability are Generally Void."



1.
liability and consequential damage waiver provisions are ineffective under § 17.42,



2.
disclaimer, merger, modification, and denial of agency clauses may be nullified by finding of unconscionability,



3.
contractual limitation on liability applies to contract but does not apply to DTPA recovery.



4.
Note that a breach of warranty action may not be covered by § 17.42 and hence rights may be waived or limited.  See VI(D)(3).



See Q18 for authority for the first three.


PRIVATE 
C.seq level2 \h \r0 
Waiver by Subsequent Conduct.Ctc  \l 2 ".seq level2 \h \r0 
Waiver by Subsequent Conduct."



1.
A waiver of a cause of action made during trial is not precluded by DTPA sec. 17.42.  


PRIVATE 
D.seq level2 \h \r0 
Acceptance of Defective Performance or Product by Plaintiff Does NOT Waive Remedies Under The DTPA.Dtc  \l 2 ".seq level2 \h \r0 
Acceptance of Defective Performance or Product by Plaintiff Does NOT Waive Remedies Under The DTPA."
  Kennemore v. Bennett 210 (defenses of waiver and estoppel based on consumer's acceptance of defective performance held inapplicable to DTPA claims).  

PRIVATE 
V.seq level1 \h \r0 
FALSE, MISLEADING, OR DECEPTIVE ACTS OR PRACTICES (COA).Vtc  \l 1 ".seq level1 \h \r0 
FALSE, MISLEADING, OR DECEPTIVE ACTS OR PRACTICES (COA)."


PRIVATE 
A.
General Prohibition:  Section 17.46Atc  \l 2 ".
General Prohibition\:  Section 17.46"
 declares that "[f]alse, misleading, or deceptive acts or practices in the conduct of any trade or commerce" are illegal.  "False, misleading, or deceptive acts" includes, but is not limited to, the laundry list contained in 17.46(b).



PRIVATE 
1.
Purpose of DTPA:1tc  \l 3 ".
Purpose of DTPA\:"
  The DTPA is designed to protect the ignorant, unthinking, or credulous person. Spradling v. Williams 111. Such person do not stop to analyze but instead rely upon appearance and general impressions.




PRIVATE 
a.
How stupid can the consumer be?atc  \l 4 ".
How stupid can the consumer be?"
  The consumer is not obliged to exercise any diligence whatsoever in questioning suspect representations.



PRIVATE 
2.seq level3 \h \r0 
Proving a 17.46(a) Unlisted Deceptive Trade Practice:2tc  \l 3 ".seq level3 \h \r0 
Proving a 17.46(a) Unlisted Deceptive Trade Practice\:"
  To establish a non-laundry list violation, a plaintiff must obtain two findings:  (1) that the act or practice occurred, and (2) that the act was deceptive.  




a.
Aside:  If you are relying on the laundry list, you don't need to prove the second element as the act is per se deceptive.




PRIVATE 
b.
Generally, only the Attorney General can sue for a non-laundry list item.btc  \l 4 ".
Generally, only the Attorney General can sue for a non-laundry list item."
  See below.



PRIVATE 
3.seq level3 \h \r0 
Using the Omnibus Provision of 17.46(a) -- Consumers Limited to Laundry List:3tc  \l 3 ".seq level3 \h \r0 
Using the Omnibus Provision of 17.46(a) -- Consumers Limited to Laundry List\:"
  In 1979 the legislature amended § 17.50(a)(1) of the DTPA to preclude a private cause of action under the § 17.46(a) catch-all provision.  Only the attorney general can use it.  As such, only the laundry list items are actionable by consumers.  However, it is possible to reach this section through the back-door of Article 21.21.  See infra. 




a.
In cases arising prior to the 1979 amendments, § 17.46(a) is available for private suits.  However, it is still more advantageous to wedge it into § 17.46(b).  While proof of intent or knowledge of falsity is not (generally) required either way, the laundry list establishes the practice to be deceptive per se.   For more information regarding pre-1979 § 17.46(a) causes, see Q25 ¶B.



PRIVATE 
4.seq level3 \h \r0 
May Not Be Constitutional To Impose Penal Damages for Violation of Unlisted Act4tc  \l 3 ".seq level3 \h \r0 
May Not Be Constitutional To Impose Penal Damages for Violation of Unlisted Act"
 -- Justice Greenhill in Spradling v. Williams (111) expressed doubts about the constitutionality of imposing a penalty of triple damages for the violation of unwritten, unlisted and unspecified unlawful acts, on the grounds that does not give sufficient notice.  The court in Pennington v. Singleton (114) held it constitutional for a laundry list item, but did not consider question of whether general prohibition of DTPA could constitutionally allow penal damages.


PRIVATE 
B.seq level2 \h \r0 
Laundry List Prohibitions:  Section 17.46(b)Btc  \l 2 ".seq level2 \h \r0 
Laundry List Prohibitions\:  Section 17.46(b)"
 provides a laundry list of 23 specified acts or practices that are per se false, misleading, or deceptive acts or practices.  Both the Attorney General and the consumer have standing to sue.



PRIVATE 
1.
Laundry List is Not Exclusive1tc  \l 3 ".
Laundry List is Not Exclusive"
 -- There are other statutes defining deceptive trade practices (e.g., Debt Collection Act, Home Solicitation Act)



PRIVATE 
2.
Per Se Violation; Not a Jury Issue2tc  \l 3 ".
Per Se Violation; Not a Jury Issue"
 -- Since violation of any laundry list item is a deceptive trade practice as a matter of law, the jury should not be asked whether the listed act was in fact deceptive, but rather whether the act was committed.



PRIVATE 
3.
Proof of Intent or Knowledge Of Falsity Generally Not Required.3tc  \l 3 ".
Proof of Intent or Knowledge Of Falsity Generally Not Required."
  The Pennington court held that the legislature has discretion whether to require intent and the laundry list items not requiring intent were specific enough to give notice of the prohibited acts so that the Constitution is not offended.




PRIVATE 
a.
Generally trickery, artifice, and device are synonyms for "intent" and not required to Be proved.atc  \l 4 ".
Generally trickery, artifice, and device are synonyms for \"intent\" and not required to Be proved."




PRIVATE 
b.
But six laundry list items do have an intent requirementbtc  \l 4 ".
But six laundry list items do have an intent requirement"
 -- Sections 17.46(b)(9), (10), (13), (17), (22), and (23) expressly require intent or knowledge before a violation can be found.



PRIVATE 
4.seq level3 \h \r0 
Treble Damages Are Not an Unconstitutionally Excessive Fine For Laundry List4tc  \l 3 ".seq level3 \h \r0 
Treble Damages Are Not an Unconstitutionally Excessive Fine For Laundry List"
 -- furthers purpose of DTPA and amount bears relation to the offense.



PRIVATE 
5.
Liability for Representations; "As is" sales and Silence by the Seller.5tc  \l 3 ".
Liability for Representations; \"As is\" sales and Silence by the Seller."
  Failure to disclose known facts violates subsection 23.  Representations must be literally false for liability to attach.  
PRIVATE 
Commissions:tc  \l 4 "Commissions\:"



a.
If he makes a representation, then he is under a duty to know that the representation is true.  




b.
If he makes a representation but adds a caveat such as "to the best of my knowledge," then actual knowledge of the statements falsity must be shown for liability to accrue.  See Q21,¶4.  





(1)
Moral:  say what you know, not what you think.





PRIVATE 
Omissions:tc  \l 4 "Omissions\:"



c.seq level4 \h \r0 
If he fails to disclose





(1)
and the undisclosed facts are material (i.e., they would affect the buyer's decision), then liability attaches under subdivision 23.






(a)
Examples:  Selling a house with termites, or a car with a bad transmission.





(2)seq level5 \h \r0 
However, there is no duty to disclose facts you don't know.  Robinson v. Preston Chrysler-Plymouth 145.






(a)
Moral:  if you don't know what you are talking about, keep your mouth shut.



PRIVATE 
6.seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 
Specific characteristics of the Laundry List.6tc  \l 3 ".seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 
Specific characteristics of the Laundry List."
  Of the 23 laundry list items, probably those most frequently employed are subdivisions (5) and (7) dealing with the characteristics and quality of goods and services, subdivision (12) dealing with the misrepresentation of the consumer's rights under an agreement, and (23) dealing with failure to disclose material fact.




PRIVATE 
a.
14.46(b)(5): representing that goods or services have sponsorship, approval, characteristics, ingredients, uses, benefits, or quantities which they do not haveatc  \l 4 ".
14.46(b)(5)\: representing that goods or services have sponsorship, approval, characteristics, ingredients, uses, benefits, or quantities which they do not have"
; or representing that a person has a sponsorship, approval, status, affiliation or connection which he does not have. This subsection is commonly invoked b/c of its broad interpretation.  There is no scienter requirement.  See Pennington v. Singleton 114; Q25.



PRIVATE 
b.
14.46(b)(7): representing that goods or services are of a particular standardbtc  \l 4 ".
14.46(b)(7)\: representing that goods or services are of a particular standard"
, quality or grade, or that goods are of a particular style or model, if they are of another.





(1)
No specific category needed: merely b/c a good does not fall within a universally known category (such as "eggs" or "meat") does not mean that all representations about it are meaningless; such terms as "excellent" or "perfect" indicate a high degree of quality, and are meaningful and not merely puffing. Pennington, 114.





(2)
Words to be given their ordinary meaning: although "characteristics" or "quality" are not terms defined in the DTPA, they should be given their ordinary meanings.





(3)
Purpose of ambiguous terms in DTPA: the purpose of including these terms is to ensure that description of services and goods are accurate.





(4)
No scienter requirement.




PRIVATE 
c.seq level4 \h \r0 
Misrepresented and Unlawful Agreements ‑ Section 17.46 (b) (12).ctc  \l 4 ".seq level4 \h \r0 
Misrepresented and Unlawful Agreements ‑ Section 17.46 (b) (12)."





(1)
Royal Globe Ins. Co. v. Bar Consultants, Inc. 139 perhaps best illustrates the application of subdivision (12).  In that case, the owner of a bar had purchased an insurance policy, covering loss or damage to the contents of the bar, from the defendant.  Immediately prior to the issuance of the policy and immediately after the bar had been vandalized, the defendant represented that the policy covered the type of loss involved when in fact it did not.  The Texas Supreme Court affirmed a judgment for the plaintiff, holding that the defendant's misrepresentation of coverage made at the time the policy was issued violated subdivision (12) and adversely affected the plaintiff by misleading it into believing it was covered by the policy when it was not.  The court further held, however, that here the post‑loss misrepresentation was not actionable because the plaintiff would have repaired the loss regardless of whether it was covered and thus there were no damages caused by the misrepresentation.  





(2)
Expressly Abrogates Parol Evidence Rule. See Weitzel v.  Barnes 125.  Note that if you are suing both under the DTPA and on the contract, this is a way to avoid the parol evidence rule with respect to the contract action since the jury will ignore the limiting instruction.  Of course, the parol evidence rule doesn't apply to fraud, either.




PRIVATE 
d.seq level4 \h \r0 
Failure to Disclose Known Facts When Such Failure Is Intended to Induce a Consumer into a Transaction into which the Consumer Would not Have Entered had the Information Been Disclosed.  17.46(b)(23).dtc  \l 4 ".seq level4 \h \r0 
Failure to Disclose Known Facts When Such Failure Is Intended to Induce a Consumer into a Transaction into which the Consumer Would not Have Entered had the Information Been Disclosed.  17.46(b)(23)."
  There is a scienter requirement.  This section is treated supra at B(5).  See also Q27.


PRIVATE 
C.seq level2 \h \r0 

seq level3 \h \r0 
Activities Exempt From the Act:  § 17.49Ctc  \l 2 ".seq level2 \h \r0 

seq level3 \h \r0 
Activities Exempt From the Act\:  § 17.49"
 provides a very narrow range of activities which are exempt from DTPA liability.



1.
Newspapers, magazines, billboards, telephone directories, and broadcast stations are exempt for misrepresentations contained within the medium, unless the employees know about the deception or have a pecuniary interest in unlawfully advertised good or service.



2.
Acts authorized by the FTC.



3.
That's all.  This section is important not for the listed exemptions, but for the fact that no more exemptions exist.   


PRIVATE 
D.seq level2 \h \r0 
Misrepresentations Not Limited to Existing Goods and Services.Dtc  \l 2 ".seq level2 \h \r0 
Misrepresentations Not Limited to Existing Goods and Services."
   In Smith v. Baldwin 119, the court held that the laundry list provisions apply to future goods and services as well as present goods and services.  This broadens the literal statutory language.



1.
Aside:  at common law, to prove fraud as to future representations you had to prove that the promisor had no intention of performance at the time he made the representation.  Under the DTPA this common law rule is moot; the same general rule not requiring proof of intent (unless specifically required) is in effect for both present and future representations.



2.
Example:  Smith v. Baldwin 119, involved a suit by a home purchaser against the builder alleging that the builder misrepresented the quality and standard of goods and services; to wit, that the house when completed would qualify for V.A. approval.  The defendant argued that sec. 17.46(b)(7), relating to the standard and quality of goods and services, was applicable only to representations concerning quality of existing goods or services and not to goods and services not yet in existence.  A majority of the Court rejected this argument, holding at 615:





There is no language in . . . § 17.46(b) to indicate that the provisions were to be limited to existing goods and services . . . .  It would be contradictory to the explicit legislative intent expressed in § 17.44 . . . to hold that consumers who have been misled by misrepresentations on future quality are not entitled to protection from the specific provisions on goods and services, but instead must seek recovery under the general language of § 17.46(a).




The Court further held that it is not part of the plaintiff's burden to prove that the defendant did not intend to provide the goods or services as represented to recover under sec. 17.46(b)(7); proof of an intent not to perform is not required under the Act as it is in actions for common law fraud.  See also Hurst v. Sears Roebuck & Co., 647 S.W.2d 249 (Tex. 1983) (failure of seller of a heating and cooling unit to obtain a permit from the city as promised and to get the work inspected violates DTPA).

PRIVATE 
E.seq level2 \h \r0 
Common Law Defenses Don't ApplyEtc  \l 2 ".seq level2 \h \r0 
Common Law Defenses Don't Apply"
 -- Since DTPA is not a codification of the common law, the common law defenses do not apply.



1.
Substantial Performance Defense Not Apply


2.
Parol Evidence Rule Not Apply.  Regardless of a written contract, oral representations are admissible and can serve as the basis for a DTPA action.  The court construes the representations to form the basis of the cause of action; thus breach of contract is not at issue.



3.  
"As Is" Provision in Contract Doesn't Defeat Action -- A D who affirmatively represents the quality of the goods or service is liable even though the contract reads "as is" and even though the plaintiff is an attorney who drafted the contract.  Weitzel v. Barnes 125.



4.
Contract Defense of Waiver Not Apply


5.
Impossibility of Performance is Not a Defense -- In Hurst, court held that person's failure to do the impossible could be unconscionable if he promised to perm services, knowing they were impossible to perform.


PRIVATE 
F.seq level2 \h \r0 
Non-Verbal Conduct May Form Basis of Deceptive Trade Practice.Ftc  \l 2 ".seq level2 \h \r0 
Non-Verbal Conduct May Form Basis of Deceptive Trade Practice."
  See Q24 ¶7


PRIVATE 
G.
Mere Puffing or Opinion Not ActionableGtc  \l 2 ".
Mere Puffing or Opinion Not Actionable"
 -- In Autohaus v. Aguilar 128, the court said that mere puffing or opinion is not actionable.



PRIVATE 
1. Two Considerations in Determining if mere Puffing:tc  \l 3 "1. Two Considerations in Determining if mere Puffing\:"



PRIVATE 
a.
Specificity of Statementtc  \l 4 "a.
Specificity of Statement" -- imprecise or vague representations are only opinions.  Most important consideration.





(1)
Comparing is usually puffing.





(2)
Examples: (a) "frequency of repairs is very low"--opinion; (b) "seed corn has  good blight tolerance"--opinion.




PRIVATE 
b. 
Disproportionate Knowledge Between Buyer and Sellertc  \l 4 "b. 
Disproportionate Knowledge Between Buyer and Seller"


2. 
Distinguishing Pennington and Autohaus -- Ct. says representations in Pennington of "excellent," perfect," and "just like new" were specific enough to create warranty, but words in Autohaus of "Mercedes best engineered car in world," "probably encounter no difficulties," and "probably only need to bring car in for 7,500 mile oil change" amounted to mere puffery and opinion.



PRIVATE 
3.
Status of law uncertain.tc  \l 3 "3.
Status of law uncertain."  Again, this is an appellate opinion.  A good counter-argument is that this defense is not a listed defense in the Act.


PRIVATE 
H.seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 
Implied representations.Htc  \l 2 ".seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 
Implied representations."



PRIVATE 
1.
Renewal of insurance:1tc  \l 3 ".
Renewal of insurance\:"
  In Royal Globe, the oral promise of the ambit of coverage in the initial agreement was implied in each subsequent renewal.



PRIVATE 
2.
Standard of Quality:2tc  \l 3 ".
Standard of Quality\:"
  The promises to perform a corollary service can be found to be an implied promise that the primary service is of a certain quality.  For example, a promise to obtain a permit for a furnace implies that the furnace is of a certain quality. Hurst.  Likewise, a promise to obtain a V.A. permit implies that the house will be up to V.A. standards.


PRIVATE 
I.seq level2 \h \r0 
Proof of Reliance Not Required, Only Producing Cause.Itc  \l 2 ".seq level2 \h \r0 
Proof of Reliance Not Required, Only Producing Cause."
  The legislature's 1979 amendments specifically rejected reliance as an element of recovery.  Misconduct has to cause the damages, i.e., be a producing cause, but the plaintiff does not have to prove reliance as an element of his cause of action.  Sometimes the line between the two is thinly drawn.



1.
17.50(a) states that a consumer may maintain an action when the liability-inducing act is a producing cause of actual damages.



2.
Producing cause means an "efficient or contributing cause which is  continuous and unbroken sequence in connection with any other cause(s) producing the event resulting in injury."   Archibald v. Act III Arabians 186 (Gonzalez,J dissenting).  Proximate cause is more burdensome because it incorporates the added element of foreseeability.


PRIVATE 
J.seq level2 \h \r0 
Post-loss or Post-sale Representations are Probably Covered if a Producing Cause of the Damage.Jtc  \l 2 ".seq level2 \h \r0 
Post-loss or Post-sale Representations are Probably Covered if a Producing Cause of the Damage."
  Both Ranger County (231) and Royal Globe (139) imply that post-loss representations or other actionable conduct can create liability so long as they are producing causes of damage.  The law is uncertain, however, because the Ranger court also relied on the fact that the plaintiff pled misrepresentations made to induce the purchase as well as post-loss representations, and the Royal court found that no apparent authority existed to adjust claims and the representations were not a producing cause of damages since the damages would have occurred anyway.  See B(6)(c)(1).


PRIVATE 
K.
Corporate Agents Can Be Held Individually Liable for Misrepresentations Made by Them on Behalf of the Corporation.Ktc  \l 2 ".
Corporate Agents Can Be Held Individually Liable for Misrepresentations Made by Them on Behalf of the Corporation."
  See III(A).


PRIVATE 
L.
Pleadings Need Not List Specific Provision Violated.Ltc  \l 2 ".
Pleadings Need Not List Specific Provision Violated."
  In Weitzel, the Supreme Court held that a plaintiff is not required to plead a violation of a specific laundry list provision, so long as the pleadings sufficiently show that a provision was violated (e.g., "misrepresentation").


PRIVATE 
M.
DTPA Applies to Nonmerchants.Mtc  \l 2 ".
DTPA Applies to Nonmerchants."
  The Pennington Court held that DTPA even applies to an isolated sale of a good by one  who is not engaged in the business of selling that good.  Section 17.50(a)(1) allows a private cause of action for "any person's" unlawful trade practice.  § 17.45(a) defines "person" as "a individual, partnership, corporation, association, or other group, however organized."  And, since no exception is provided in § 17.49 (the exemption section) for persons not in the business of selling, a private cause of action is available.


PRIVATE 
N.
Knowledge of Falsity Not Required Unless Specified.Ntc  \l 2 ".
Knowledge of Falsity Not Required Unless Specified."
  Proof of knowledge is required only under laundry list sections 17.46 (b)(9), (10), (13), (17), (22), and (23).  See B(3).


PRIVATE 
O.
"Knowing" Requirement to Get Trebles Can Be Inferred.Otc  \l 2 ".
\"Knowing\" Requirement to Get Trebles Can Be Inferred."
  Section 17.45(9) defines knowingly as "actual awareness of the falsity, deception, or unfairness  of the act or practice giving rise to the consumer's claim. . ., but actual awareness may be inferred" from objective criteria.  This has two important effects:



PRIVATE 
1.
The liability inducing "knowledge" does not have to exist at the time the initial promises were made.1tc  \l 3 ".
The liability inducing \"knowledge\" does not have to exist at the time the initial promises were made."




a.
For example, Jim Walters Homes v. Valencia (136) holds that it was the act of building the home defectively after representing that it would be built in a good and workmanlike manner that showed a "knowing" violation.  It only mattered that defendant knew it wasn't complying with the representations it already made.



PRIVATE 
2.seq level3 \h \r0 
The jury can adduce the intent element from objective criteria.2tc  \l 3 ".seq level3 \h \r0 
The jury can adduce the intent element from objective criteria."



Aside:  the "knowing" requirement is necessary to get treble damages over $1000.  See "Damages," infra at IX.


PRIVATE 
P.seq level2 \h \r0 
Stuff We Never Covered:Ptc  \l 2 ".seq level2 \h \r0 
Stuff We Never Covered\:"



1.
Mere Breach of Contract.   It is unsettled whether a representation contained exclusively in a contract may be the subject of a deceptive trade practice claim under sec. 17.46.  See Q24.



2.
Effect of Failure to Read Documents.  Mortgage consumers were successful under DTPA despite their failure to read closing documents that revealed information contrary to representation. Spies‑Roberts, Inc. v. Opperman, 741 S.W.2d 149 (Tex. App.‑‑Fort Worth 1987, no writ) (opinion withdrawn from bound volume upon request of court).

PRIVATE 
VI.seq level1 \h \r0 

seq level2 \h \r0 
BREACH OF WARRANTY (COA).VItc  \l 1 ".seq level1 \h \r0 

seq level2 \h \r0 
BREACH OF WARRANTY (COA)."


PRIVATE 
A.
General:Atc  \l 2 ".
General\:"
  Section 17.50 of the Act confers a cause of action for breach of an implied or express warranty.  The Act does not create warranties, but allows suit on them.  Any warranty created by common law or statute will suffice.



1.
Remedies:  The remedies are the same for all DTPA causes of action.


PRIVATE 
B.seq level2 \h \r0 
Express Warranties:Btc  \l 2 ".seq level2 \h \r0 
Express Warranties\:"
  



PRIVATE 
1.
Representation can Constitute Warranty.  1tc  \l 3 ".
Representation can Constitute Warranty.  "




a.
The same conduct may constitute both a deceptive trade practice and a breach of warranty.  Thus, for example, a representation that a product is in "good working order" constitutes an express warranty. See Woods v. Littleton 43.



PRIVATE 
2.seq level3 \h \r0 
Two Types of Express Warranties.2tc  \l 3 ".seq level3 \h \r0 
Two Types of Express Warranties."
  It's not always easy to distinguish which one was given, but the degree of damages can differ drastically under each.




PRIVATE 
a.
Warranty of Repair:atc  \l 4 ".
Warranty of Repair\:"
  breached by failing to repair when given a chance.  The defendant must be given a chance to repair. 




PRIVATE 
b.
Warranty of No Defects:btc  \l 4 ".
Warranty of No Defects\:"
  breached by mere presence of a defect.




PRIVATE 
c.
An Example Distinguishing Each:ctc  \l 4 ".
An Example Distinguishing Each\:"
  Preston v. Sears, Roebuck & Co., 573 S.W.2d 560 (Tex. Civ. App.‑‑Texarkana 1978, writ ref'd n.r.e.).  Before the court was the following warranty:





"SEARS GUARANTEES YOUR KENMORE AUTOMATIC WASHER...to be free from defects in material or workmanship as follows: Sears will from the date of sale and for a period of ‑‑‑ 1.  five years ‑ furnish replacement gear parts if needed as listed below at no charge..."     





The washer overflowed and flooded a portion of the plaintiff's home.  Sears refused to pay for damage to the home. The plaintiff brought suit under § 17.50(a)(2) for a breach of warranty but the Court of Civil Appeals denied relief holding that the warranty did not warrant that the washer was free from defects but only that it would be repaired at no cost.  Inasmuch as Sears repaired the washer at no charge, the court held that there had been no breach of warranty. 


PRIVATE 
3.seq level3 \h \r0 
Date of Defect.3tc  \l 3 ".seq level3 \h \r0 
Date of Defect."
  When an express warranty is given which guarantees a product to be free from defects for a stated period of time (e.g.  12 months), the consumer in a breach of warranty suit need prove only that the defect occurred during the warranty period and not that the defect existed at the time of sale.


PRIVATE 
C.seq level2 \h \r0 
Implied Warranties.Ctc  \l 2 ".seq level2 \h \r0 
Implied Warranties."
  In reversing an opinion of the Dallas Court, the Supreme Court held that there are independent warranties of habitability and "good and workmanlike" work.  Evans v. J. Stiles, Inc. 156.  For example, you could build a great house on a flood plan and have it "good and workmanlike" but "uninhabitable."



PRIVATE 
1.
Implied Warranty of Fitness.  Humber v. Morton1tc  \l 3 ".
Implied Warranty of Fitness.  Humber v. Morton"
 147 held that their was an implied warranty of fitness in the sale of a new premises.  In doing so, it specifically ended caveat emptor.




PRIVATE 
a.
Arises by law due to public policy.atc  \l 4 ".
Arises by law due to public policy."
  See E5.




PRIVATE 
b.
Applies to a provider of new homes only; repair or modification of existing homes is covered under Melody.btc  \l 4 ".
Applies to a provider of new homes only; repair or modification of existing homes is covered under Melody."
  The Humber warranty regarding new homes does transfer to subsequent owners, however.  See infra.




PRIVATE 
c.
Really is two warranties:ctc  \l 4 ".
Really is two warranties\:"
  Selling a new house implies that the home is (i) constructed in a good and workmanlike manner and (ii) is fit for habitation.





PRIVATE 
(1)
For defining "good and workmanlike manner," see Melody1tc  \l 5 "()
For defining \"good and workmanlike manner,\" see Melody"
, infra.  Melody recognizes a warranty of good and workmanlike manner" of repair or modification in existing tangibles or property, including "used" homes.




PRIVATE 
d.seq level4 \h \r0 
Arises out of the transaction:dtc  \l 4 ".seq level4 \h \r0 
Arises out of the transaction\:"
  The implied warranty arises out of the transaction and relation of the parties, not the conveyance of the title or contract.





(1)
Implied warranty is PRIVATE 
not merged into the deed when a conveyance is made.tc  \l 5 "not merged into the deed when a conveyance is made."



PRIVATE 
e.seq level4 \h \r0 
The Implied Warranty of Fitness Extends From Original Seller to Subsequent Purchasers of the Home: etc  \l 4 ".seq level4 \h \r0 
The Implied Warranty of Fitness Extends From Original Seller to Subsequent Purchasers of the Home\: "
 The Supreme Court in Gupta v. Ritter Homes, Inc. 156, held that a builder's implied warranty of fitness extended to subsequent purchasers.  Thus, the original builder is liable to later purchasers for latent defects.  Liability is limited to latent defects -- defects not discoverable by a subsequent buyer's reasonably prudent inspection.  





(1)
Spears in his concurrence in Gupta stated that plaintiff has the burden of proving that the defects are latent and that the builder has contract defenses.  It is not clear whether this is the law.




PRIVATE 
f.seq level4 \h \r0 
Humber Warranty Does Not Apply to Non-Builder Owner:ftc  \l 4 ".seq level4 \h \r0 
Humber Warranty Does Not Apply to Non-Builder Owner\:"
  A non-builder owner who sells his house does not imply a warranty of good and workmanlike manner nor a warranty of habitability.




PRIVATE 
g.
Builder is Vicariously For Subcontractorsgtc  \l 4 ".
Builder is Vicariously For Subcontractors"
 under the Humber warranty.



PRIVATE 
2.seq level3 \h \r0 
Implied Warranty of Good and Workmanlike Manner in Repair or Modification of Existing Tangible Goods or Property.  Melody Homes II2tc  \l 3 ".seq level3 \h \r0 
Implied Warranty of Good and Workmanlike Manner in Repair or Modification of Existing Tangible Goods or Property.  Melody Homes II"
 167.




a.
Arises by law due to public policy.  See E5.




PRIVATE 
b.
Applies to both new and used homes, among other things.btc  \l 4 ".
Applies to both new and used homes, among other things."
  Melody applies to repairing used homes, but not building new ones.  Nonetheless, Humber recognizes an implied warranty of good and workmanlike manner in new housing construction.




PRIVATE 
c.
"Good and Workmanlike" Quality, Definition:ctc  \l 4 ".
\"Good and Workmanlike\" Quality, Definition\:"
  Melody II defines the standard as the "quality of work performed by one who has the knowledge, training, or experience necessary for successful practice or trade and performed in such a manner generally considered proficient by those capable of judging such work."  Melody Home Manufacturing Co. v. Barnes II 167.





PRIVATE 
(1)
This is not a guarantee of a favorable result.1tc  \l 5 "()
This is not a guarantee of a favorable result."
  The focus under Melody II is on the performance and not the product (or result).  You can perform admirably and still fail.  See DTPA Final Exam. 





PRIVATE 
(2)
Only need to show producing cause.2tc  \l 5 "()
Only need to show producing cause."
  The standard for breaching a warranty is basically a negligence standard without foreseeability or proximate cause.  The plaintiff must only show cause in fact.  This is much like strict liability, save strict liability focuses on the product, not the performance.  Coulson v. Lake L.B.J. Mun. Util. Distr. 181.





PRIVATE 
(3)
Burden is on injured party3tc  \l 5 "()
Burden is on injured party"
 to show failure of "good and workmanlike manner" standard.



PRIVATE 
d.seq level4 \h \r0 
"Existing Tangible Goods," Definition:dtc  \l 4 ".seq level4 \h \r0 
\"Existing Tangible Goods,\" Definition\:"
  all moveable personal property save money.  Archibald v. Act III Arabians 186.




PRIVATE 
e.
"Modification," Definition:etc  \l 4 ".
\"Modification,\" Definition\:"
  Broadly construed to include any change or alteration that introduces, changes, or eliminates elements or details of the subject matter, yet leaves the general purpose and effect of the substance intact.  Act III Arabians 186.





(1)
Example:  A horse is a tangible good, so training of that horse is a modification, because the training changes the horse's abilities yet leaves a horse a horse, of course, of course.




PRIVATE 
f.seq level4 \h \r0 
Not Clear if Professionals Impliedly Warrant Services: ftc  \l 4 ".seq level4 \h \r0 
Not Clear if Professionals Impliedly Warrant Services\: "
 





(1)
Dennis found no implicit warranty for professional services in a doctor patient case;





(2)
Debakey forced a malpractice claim into an "unconscionability" suit against an attorney by labeling clients as customers;





(3)
Melody Homes I overruled Dennis, but the opinion was withdrawn and Melody II did not speak on the issue;





(4)
The majority refused to address the issue in Archibald v. Act III Arabians.






(a)
Gonzalez dissent:  stresses that Melody Home left open the question of whether an implied warranty exists as to professional services in which discretion and intellectual skill are essential. He says that there should be an exception, stressing that there is no public policy reason for allowing a plaintiff to sue under the DTPA merely because he is dissatisfied with the quality of services he received when he has remedies under tort and contract.





PRIVATE 
(5)seq level5 \h \r0 
3/4 of appellate courts follow Dennis.5tc  \l 5 "()seq level5 \h \r0 
3/4 of appellate courts follow Dennis."





(6)
Policy discussion:






(a)
Professionals should be exempt:







i)
reflects risky nature of such services.







ii)
remedies too severe under DTPA.







iii)
too hard to define professional.








a)
Judgment, discretion, and skill?








b)
State licensing?






(b)seq level6 \h \r0 

seq level7 \h \r0 
Professionals should be treated the same as other service providers.







i)
notions of egalitarianism.



PRIVATE 
3.seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 

seq level6 \h \r0 
Lease of Premises Warranty.3tc  \l 3 ".seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 

seq level6 \h \r0 
Lease of Premises Warranty."
  There is an implied warranty that leased premises are suitable for their intended commercial or residential purpose  (another implied warranty of habitability).  This means that there are no latent defects at inception of lease and that the premises will remain in a suitable condition throughout the lease.  Davidow v. Inwood North Pro. Group 192. 




PRIVATE 
a.
Waiver of Ongoing Nature: atc  \l 4 ".
Waiver of Ongoing Nature\: "
 Express conditions in the lease can provide that the tenant makes the repairs.




PRIVATE 
b.
Warranty is Mutually Dependent on Tenants Obligation to Pay.btc  \l 4 ".
Warranty is Mutually Dependent on Tenants Obligation to Pay."



PRIVATE 
4.seq level3 \h \r0 
Implied Warranty of Merchantability.4tc  \l 3 ".seq level3 \h \r0 
Implied Warranty of Merchantability."
  Section 2-134 of the UCC provides for a warranty of merchantability.




PRIVATE 
a.
Used Goods.atc  \l 4 ".
Used Goods."
  It has been held that an implied warranty of merchantability does not attach to the sale of used goods when the purchaser knows they are used.  The rationale is that 17.46(b)(19) states that nothing in the DTPA shall be construed to expand the U.C.C. implied warranty of merchantability.  While criticized, this holding has been extended to the sale of used homes.  However, Gupta (holding that an implied warranty of habitability extends from the builder to subsequent purchasers) may indicate that the Supreme Court is ready for a new rule.




PRIVATE 
b.
Date of Defect.btc  \l 4 ".
Date of Defect."
  In the absence of proof that an implied warranty of merchantability is of a continuing nature or for a fixed period of time, the warranty covers only defects present at the time of sale.



PRIVATE 
5.seq level3 \h \r0 
U.C.C. Implied Warranty of Fitness For a Particular Purpose.5tc  \l 3 ".seq level3 \h \r0 
U.C.C. Implied Warranty of Fitness For a Particular Purpose."
  Only applies to sale of goods.



PRIVATE 
6.
Implied Future Promise is Not a Warranty:6tc  \l 3 ".
Implied Future Promise is Not a Warranty\:"
 In La Sara Grain Co. v. First National Bank of Mercedes 88, the court held that a bank's implied promise to dishonor checks with an unauthorized signature is not a warranty actionable under the Act, but merely a contractual promise.


PRIVATE 
D.seq level2 \h \r0 
Disclaimer of Warranties:Dtc  \l 2 ".seq level2 \h \r0 
Disclaimer of Warranties\:"



1.
When allowed, must be conspicuous and free from doubt.  



PRIVATE 
2.
Implied Warranties Under Humber and Melody.2tc  \l 3 ".
Implied Warranties Under Humber and Melody."
  




a.
In G-W-L, Inc. v. Robichaux, a divided court held that a new home seller could disclaim the Humber warranty of fitness in new home construction and habitability.  




b.
Robichaux was overruled in the original language of Melody I.  Melody II followed suit (pun intended). 




c.
As such, the implied warranty of good and workmanlike manner (respecting repair of modification of existing goods or property) cannot be waived under the holding in Melody.




d.
Because the Humber warranty of fitness regarding new construction was not before the Melody court, Robichaux is not technically overruled with regards to Humber.  However, it seems very likely that the court will hold that the Humber warranty is NOT waivable when the issue comes before it again.



PRIVATE 
3.seq level3 \h \r0 
Waiver or limitation of warranties NOT implied or required by law.3tc  \l 3 ".seq level3 \h \r0 
Waiver or limitation of warranties NOT implied or required by law."




a.
Where a warranty is not implied or required by law, but rather is given by one party, the latter party may attach conditions and limitations on the warranty.




b.
As such, the limitations serve as a defense on a breach of warranty action brought under the DTPA, but not a laundry list or other violation.





(1)
Because waivers of DTPA rights are void under § 17.42.





(2)
But the DTPA doesn't provide warranties, but rather incorporates them.  The warranty is not a DTPA provision!  As such, § 17.42 doesn't apply in a breach of warranty action, though the warranty may be otherwise unwaivable.  Southwestern Bell Telephone.

PRIVATE 
E.seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 
Miscellany Regarding Implied Warranties:  Worthless diatribes on worthless subjects that won't be on the exam.Etc  \l 2 ".seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 
Miscellany Regarding Implied Warranties\:  Worthless diatribes on worthless subjects that won't be on the exam."



PRIVATE 
1.
Statute of Limitations.  General rule:1tc  \l 3 ".
Statute of Limitations.  General rule\:"
  Under Texas law, an action for breach of contract (e.g., breach of an implied warranty) must be commenced within 4 years after the cause of action has accrued. A cause of action accrues when the breach occurs, regardless of the plaintiff's lack of knowledge. Usually, the breach occurs when delivery is tendered.  Exception: when the warranty explicitly extends to future performance, the cause of action may accrue when the breach is, or should have been, discovered.



PRIVATE 
2.
Implied Warranties Cannot be "Explicitly" Extended to Cover Future Performance.2tc  \l 3 ".
Implied Warranties Cannot be \"Explicitly\" Extended to Cover Future Performance."
  Safeway v. Certainteed.    Robertson dissent points out that "implied" and "explicitly" are not necessarily contradictory:  implied means "arising by implication of law," not "implied" in the colloquial sense.  He would extend implied warranties into the future when the implied warranties are such that they "explicitly" seek to go to future performance (i.e., buyer says "I need some siding that will last 20 years."   Seller gives it to him.  After 10 years it rots.  Clearly the seller is implying that the siding is fit for the use for which it was intended. Under Texas law, however, the buyer cannot recover because of the 4 year statute of limitations.



PRIVATE 
3.
Breach of Implied Warranty as a Contract Defense.3tc  \l 3 ".
Breach of Implied Warranty as a Contract Defense."
  When a party is sued on the contract and raises the breach of an implied warranty by the other party, the party alleging the breach bears the burden of proof.  Thus, the party accused of breach is entitled to the presumption that he performed in a workmanlike manner.



PRIVATE 
4.
Implied warranties and relation-back.4tc  \l 3 ".
Implied warranties and relation-back."
  The lack of a "sale" does not necessarily effect the rights of the parties.  A subsequent breach can "relate back" to the initial sale.



a.
For example:  B buys a house with a patently defective roof.  Seller promises to fix, but the services he performs are grossly defective. B can relate those services back to the original sale of the house even though the subsequent services were performed "gratuitously."  By not suing for the defective goods initially and allowing seller a chance to remedy the problem, B "purchased" the services.



PRIVATE 
5.seq level3 \h \r0 
Policy:5tc  \l 3 ".seq level3 \h \r0 
Policy\:"
  An implied warranty arises as a matter of law, when public policy necessitates its use.  It supposedly reflects the unexpressed intentions of the parties.




a.
Public Policy for recognizing implied warranty:





* Protecting consumers outweighs burdens that an implied warranty places on sellers;





* Service provider is the best loss avoider;





* Service provider is best cost absorber;





* Implied warranty encourages consumers to rely on service providers and give the provider an incentive to maintain a high quality of performance;





* Many services are so complex the consumer cannot determine independently their value; thus they must rely solely on the expertise of the provider;





* Shift from goods to service economy means more protection for shoddy services is needed.




b.
Public policy reasons against recognizing an implied warranty:





* No public outcry by consumers that existing remedies for shoddy services are inadequate. Consumer can sue for negligence or refuse to pay and raise the poor performance as an affirmative defense in an action on the contract.





* Service provider is not the best cost spreader: he cannot absorb the cost because his money is limited by the time he spends on any job;





* There is no way to objectively measure services--they vary;





* Service transactions are usually intimate, face-to-face, there is less of a chance of the consumer being scammed by a cheap product. Also, consumer can monitor the services in many cases.


PRIVATE 
F.seq level2 \h \r0 

seq level3 \h \r0 
Property Code Section 27.Ftc  \l 2 ".seq level2 \h \r0 

seq level3 \h \r0 
Property Code Section 27."
 (p. 198).  Effects the rights of home buyers or home repair services.  Very pro-builder.



1.
Gives a home builder additional defenses:




a.
Third party negligence;




b.
Negligence of buyer;




c.
Failure to mitigate damages.



2.seq level3 \h \r0 
Gives builder a chance to repair before suit may be brought.  If the repair is "good and workmanlike," then there is no future liability regardless of the result.



3.
Requires 60 days notice before suit.

PRIVATE 
VII.seq level1 \h \r0 

seq level2 \h \r0 
UNCONSCIONABILITY (COA).VIItc  \l 1 ".seq level1 \h \r0 

seq level2 \h \r0 
UNCONSCIONABILITY (COA)."


PRIVATE 
A.
General: Atc  \l 2 ".
General\: "
 



PRIVATE 
1.
A consumer may maintain a cause of action for 17.50(b) for any unconscionable action by any person who is a producing cause of damages.1tc  \l 3 ".
A consumer may maintain a cause of action for 17.50(b) for any unconscionable action by any person who is a producing cause of damages."
  



2.
At common law and UCC 2-302, unconscionability is an equitable remedy used primarily defensively to avoid oppressive contracts or procedural abuse.  The DTPA molded the doctrine into a cause of action.


PRIVATE 
B.seq level2 \h \r0 
DTPA Cause of Action For Unconscionability -- There are two possible definitionsBtc  \l 2 ".seq level2 \h \r0 
DTPA Cause of Action For Unconscionability -- There are two possible definitions"
, either of which is sufficient for liability.  Kennemore v. Bennett 210; Brown v. Galleria Area Ford 205.



PRIVATE 
1.
Grossly Unfair1tc  \l 3 ".
Grossly Unfair"
 -- 17.45(5)(a) allows recovery if a party "takes advantage of lack of knowledge, ability, experience, or capacity of a person to a grossly unfair degree."




PRIVATE 
a.
"Gross" is defined as "glaringly noticeable, flagrant, complete and unmitigated."atc  \l 4 ".
\"Gross\" is defined as \"glaringly noticeable, flagrant, complete and unmitigated.\""
  Chastain v. Koontz 201. 




b.
After-transaction threats are not "grossly unfair."  You can be a jerk, but not be unfair.  Curry, construing Chastain.



PRIVATE 
2.seq level3 \h \r0 
Gross Disparity -- 17.45(5)b:  "gross disparity between value received and the consideration paid."2tc  \l 3 ".seq level3 \h \r0 
Gross Disparity -- 17.45(5)b\:  \"gross disparity between value received and the consideration paid.\""




a.
"Gross" is defined as a "glaring and flagrant disparity between the consideration paid and the value received."  Brown v. Galleria Area Ford 205. 




PRIVATE 
b.
Generally Computed at time of Purchasebtc  \l 4 ".
Generally Computed at time of Purchase"
 -- Plaintiff's must show that at time of purchase, value of goods or property received was grossly disparate from consideration given. 





PRIVATE 
(1)
Exception -- if acts (as opposed to time or other intervening variables) subsequent to sale reduce value below consideration paid.1tc  \l 5 "()
Exception -- if acts (as opposed to time or other intervening variables) subsequent to sale reduce value below consideration paid."
  Also, if post-sale conduct is counter to pre-sale rep. value does not have to be restricted to time of sale.





PRIVATE 
(2)
No "benefit of the bargain" 2tc  \l 5 "()
No \"benefit of the bargain\" "
-- the key is to look at the value received and the consideration, NOT the value received and the value bargained for.  For instance, if someone promises to replace your car's engine for $50 dollars, but merely performs a tune up instead, he has not committed an "unconscionable" act since you got what you paid for, even if it is not what you bargained for.



PRIVATE 
3.seq level3 \h \r0 

seq level4 \h \r0 
A wide variety of activities can be unconscionable.3tc  \l 3 ".seq level3 \h \r0 

seq level4 \h \r0 
A wide variety of activities can be unconscionable."
  For example:




a.
misrepresentations;




b.
failures to act;




PRIVATE 
c.
failure to disclose.ctc  \l 4 ".
failure to disclose."





(1)
The latter can prove most useful because there is no scienter requirement under unconscionability, while there is one under subdivision 23 of the laundry list (failure to disclose).



PRIVATE 
4.seq level3 \h \r0 

seq level4 \h \r0 
Miscellany4tc  \l 3 ".seq level3 \h \r0 

seq level4 \h \r0 
Miscellany"




PRIVATE 
a.
No scienter requirement for either test: atc  \l 4 ".
No scienter requirement for either test\: "
 Whether or not the defendant acted "unconscionably" depends upon objective criteria, not on his subjective mental state.




PRIVATE 
b.
Not subject to common law defensesbtc  \l 4 ".
Not subject to common law defenses"
 of waiver, estoppel, or impossibility of performance.  The consumer can accept shabby goods or services and still maintain an action.  Kennemore.  Of course, a consumer may be able to expressly waive his rights.  See "implied warranties," supra.




PRIVATE 
c.
Actionable Conduct does not have to occur at time of sale or lease of goods/services. ctc  \l 4 ".
Actionable Conduct does not have to occur at time of sale or lease of goods/services. "
 Under 17.50(a)(3) there is no req't that the D's unconscionable act occur simultaneously with the sale or lease of the goods or services that form the basis of the consumer's complaint.  If any person engages in an unconscionable course of action which adversely affects a consumer, that person is subject to liability.  Flenniken v. Longview Bank and Trust Co. 66.  A subsequent drop in value alone will not furnish a COA.




PRIVATE 
d.
An unconscionable act can occur based on the actions of any party to the transaction.dtc  \l 4 ".
An unconscionable act can occur based on the actions of any party to the transaction."
  But the unconscionable act must occur within the context of the transaction which encompasses the contemplated furnishing of goods or services which form the basis of the complaint.  Flenniken v. Longview Bank and Trust Co. 66.




PRIVATE 
e.
The unconscionable act must be the producing cause of the harm.etc  \l 4 ".
The unconscionable act must be the producing cause of the harm."
  For instance, in Brown v. Galleria Area Ford (205), Chief Justice Phillips criticized the majority opinion which found an unconscionable act without apparent producing causation.  The representation involved was that the subsequent owners of the car dealership were, in fact, "the same happy people" as the prior owners.  The subsequent owners performed shabbily, but the alleged unconscionable act was the aforementioned representation.  Justice Phillips could not see how the statement was the producing cause of the harm.  The possible counter-argument is that the buyer relied on that statement in deciding to give his business to the car dealership, and had he known of the transfer, he would have gone elsewhere.


PRIVATE 
C.seq level2 \h \r0 

seq level3 \h \r0 
Distinguished From UCC § 2.302, UnconscionabilityCtc  \l 2 ".seq level2 \h \r0 

seq level3 \h \r0 
Distinguished From UCC § 2.302, Unconscionability"



1.
No Definition --  UCC does not define; comment only notes purpose to prevent "oppression and unfair surprise."



2.
Only a Defense -- UCC only concerned with unconsc. K's or clauses and not conduct per se.  Only remedy is refusal to enforce.  



3.
Judged at Time of Contracting -- Fairness of K or provision is judged at time of making.  In DTPA, jury decides and conduct after transaction may be considered.



4.
Question of Law -- Court decides under UCC.


PRIVATE 
D.seq level2 \h \r0 
Place in the Great Scheme of Things: Dtc  \l 2 ".seq level2 \h \r0 
Place in the Great Scheme of Things\: "
 Unconscionability is a fallback provision when other DTPA causes of action don't seem to fit.

PRIVATE 
VIII.seq level1 \h \r0 
ARTICLE 21.21 AND DUTY OF GOOD FAITH (COA).VIIItc  \l 1 ".seq level1 \h \r0 
ARTICLE 21.21 AND DUTY OF GOOD FAITH (COA)."


PRIVATE 
A.
Common Law Duty Of Good Faith And Fair Dealing: (GF&FD).Atc  \l 2 ".
Common Law Duty Of Good Faith And Fair Dealing\: (GF&FD)."
 Courts are disinclined to impose a general covenant of good faith in private contracts. However, they do recognize that certain special relationships may create a duty of GF&FD. Arnold v. National County Mut. Fire Ins. Co. 214.  This section covers cases where the insured (or his beneficiary) is asking for reimbursement on the policy from the insurer.



PRIVATE 
1.
Elements of the Cause of Action for Breach of GF&FD:1tc  \l 3 ".
Elements of the Cause of Action for Breach of GF&FD\:"




PRIVATE 
a.
Unreasonable Breach of the Duty of Good faith:atc  \l 4 ".
Unreasonable Breach of the Duty of Good faith\:"





PRIVATE 
(1)
Breach -- may be shown by one of three ways:1tc  \l 5 "()
Breach -- may be shown by one of three ways\:"






(a)
No reasonable basis for denial of claim,






(b)
Unreasonable delay in processing claim,






(c)
Failure to investigate to determine if there is a reasonable basis for delay or denial.





PRIVATE 
(2)seq level5 \h \r0 
Objective Standard/Facts Known at Time: 2tc  \l 5 "()seq level5 \h \r0 
Objective Standard/Facts Known at Time\: "
 The breach element is probably judged by an objective standard--whether a "reasonably prudent" insurer would have denied the claim.  However, the court in Viles v. Security Nat. Ins. Co. 227, suggests that the test of whether a reasonable basis for denial existed must be judged by the facts before the insurer at the time the claim was denied.






(a)
Note:  Thus, erroneous refusal (denial) under Viles may invoke liability even if good grounds in fact existed but were not known by the insurer at the time of rejection.







i)
Example:  If the insured burned the building down, but the insurance company rejects him merely because he is a member of the Federalist Society, then the breach element is met.




PRIVATE 
b.seq level4 \h \r0 

seq level5 \h \r0 

seq level6 \h \r0 
Intent.  What may be a requirementbtc  \l 4 ".seq level4 \h \r0 

seq level5 \h \r0 

seq level6 \h \r0 
Intent.  What may be a requirement"
:  Insurance carrier knew or should have known that there was no reasonable basis for the delay or denial (i.e., intentional or conscious indifference/gross negligence standard). Aranda v. Ins. Co. of North America 218, concurring opinion in Arnold.  "Sneaky" Gonzalez slipped this one in via the case law.  There is no statutory basis for it; PRIVATE 
it definitely applies to Workers Compensation casestc  \l 5 "it definitely applies to Workers Compensation cases", and it may apply to all GF&FD cases.





PRIVATE 
(1)
This element can be satisfied by:1tc  \l 5 "()
This element can be satisfied by\:"






(a)
Subjective test.  By actual knowledge of the insurer that the denial/delay was unreasonable, OR 






(b)
Objective test.  By an objective (reasonable insurer) test to see whether the insurer should have known it was an unreasonable denial/delay.






Aranda.




PRIVATE 
c.seq level4 \h \r0 

seq level5 \h \r0 
Lack of Good Faith Proximately Caused Damages,ctc  \l 4 ".seq level4 \h \r0 

seq level5 \h \r0 
Lack of Good Faith Proximately Caused Damages,"
 and



PRIVATE 
d.
Damages.dtc  \l 4 ".
Damages."



PRIVATE 
2.seq level3 \h \r0 
Policy reasons for imposing GF&FD duty in insurance cases:2tc  \l 3 ".seq level3 \h \r0 
Policy reasons for imposing GF&FD duty in insurance cases\:"
 In the insurance context, such a special relationship exists because of:




a.
the unequal bargaining power of the parties involved; 




b.
the exclusivity of the insurance company's control over the settlement process; and 




c.
imposing a duty of GF&FD creates an incentive to not breach the contract.  If there were no liability imposed for not dealing fairly, the most that could ever happen to an insurer is that it simply would have to pay off on the contract, so it would lose nothing by disputing valid claims. Arnold.



PRIVATE 
3.seq level3 \h \r0 
Don't Need to Win on Underlying Contract Suit to Maintain or Prevail on GF&FD Tort Suit.3tc  \l 3 ".seq level3 \h \r0 
Don't Need to Win on Underlying Contract Suit to Maintain or Prevail on GF&FD Tort Suit."
  Viles.




a.
The compliance or noncompliance with the terms of the contract by either party can furnish evidence for the respective party in the GF&FD suit.



PRIVATE 
4.seq level3 \h \r0 
GF&FD and Workers' Comp. claims:4tc  \l 3 ".seq level3 \h \r0 
GF&FD and Workers' Comp. claims\:"
  The GF&FD cause of action is available to claimants under Worker's Compensation claims as a separate COA.




a.
The mechanisms of the Workers' Compensation Act does not negate the duty of GF&FD.  These mechanisms do not guarantee a speedy dispute resolution, which is at the heart of the GF&FD; thus, the existence of the Industrial Accident Board, et. al., does not negate the special trust between the insurer and insured. Aranda.




b.
Exclusive Remedy Provision of Workers' Comp. Act Does Not Preclude Additional GF&FD Suit.  The WCA is the insured's exclusive remedy only if the harm suffered was contemplated by the act. The harm caused by bad faith/unfair dealing is not contemplated by the Act.  Thus, the harm suffered is separate from the WCA claim, and the plaintiff can sue under the separate causes of action of GF&FD AND the initial Workers; Compensation Claim. 





(1)
NOTE: the Phillips dissent in Aranda argues that the WCA is comprehensive, and offers ample procedural and remedial provisions for injured workers; thus, he would not graft a common law remedy onto a comprehensive legislative scheme. Also, he says such a new cause of action will create a spate of lawsuits and undermine the original purpose of the WCA.




c.seq level4 \h \r0 
Note:  the intent requirement listed above definitely applies to Worker's Compensation cases.  It may or may not apply to other areas of GF&FD.



PRIVATE 
5.seq level3 \h \r0 
Punitive Damages are Available.5tc  \l 3 ".seq level3 \h \r0 
Punitive Damages are Available."



PRIVATE 
6.
Statute of Limitations Starts Running When Claim Denied.6tc  \l 3 ".
Statute of Limitations Starts Running When Claim Denied."
  Murray.  This changes the old rule where the S.O.L. started running when the underlying contract claim was settled.


PRIVATE 
B.seq level2 \h \r0 
The Stowers Doctrine:  This one covers cases where the insurance company is defending an insured based on the policy.Btc  \l 2 ".seq level2 \h \r0 
The Stowers Doctrine\:  This one covers cases where the insurance company is defending an insured based on the policy."



PRIVATE 
1.
Insurer's Duty of Good Faith.1tc  \l 3 ".
Insurer's Duty of Good Faith."
  Stowers holds that an insurer owes the insured the duty of reasonable care and diligence that an ordinarily prudent person would exercise in the management of his own affairs. 




a.
Thus, if an insurer refuses to settle when it appears that an ordinarily prudent person would have, the insurer may be liable for damages.  See below.



PRIVATE 
2.seq level3 \h \r0 
Extension of the Stowers Doctrine to All Facets of Insurance Claims:2tc  \l 3 ".seq level3 \h \r0 
Extension of the Stowers Doctrine to All Facets of Insurance Claims\:"
  Ranger expands the Stowers duty to "the full range of the agency relationship including investigation, preparation for defense the lawsuit, and trial of the case."  Thus an insurer may be negligent in, e.g.,:




a.
not initiating settlement talks,




b.
not investigating the claim,




c.
doing a poor job at trial,




d.
not offering to settle within policy limits, OR




e.
not informing client of a settlement offer,





even if the insurer does everything else right. Ranger County Mut. Ins. Co. v. Giun 231.



3.seq level3 \h \r0 
Dissent in Ranger County would limit the Stowers Doctrine to:




a.
unconditional offers to settle (in Ranger County the defendants claimed that the settlement offer was conditional--it applied to only one of the co-plaintiffs); and 




b.
would apply Stowers only as to settlement offers; not the whole gamut of agency law as found by the majority.


PRIVATE 
C.seq level2 \h \r0 

seq level3 \h \r0 
Negligent Misrepresentation -- Sometimes comes up in these cases.  See I(B)(2).Ctc  \l 2 ".seq level2 \h \r0 

seq level3 \h \r0 
Negligent Misrepresentation -- Sometimes comes up in these cases.  See I(B)(2)."


PRIVATE 
D.
Article 21.21 Of Insurance Code.Dtc  \l 2 ".
Article 21.21 Of Insurance Code."
  § 17.50(a)(4) prohibits the use or employment of an act or practice in violation of Art. 21.21 of the Texas Ins. Code.



PRIVATE 
1.
Private Causes of Action Under 21.21 -- Section 16 of art. 21.21 allows recovery for 3 types of violations:1tc  \l 3 ".
Private Causes of Action Under 21.21 -- Section 16 of art. 21.21 allows recovery for 3 types of violations\:"




PRIVATE 
a.
Conduct enumerated in §4 of 21.21 -- 8 types of misrepresentations in advertising or sales.atc  \l 4 ".
Conduct enumerated in §4 of 21.21 -- 8 types of misrepresentations in advertising or sales."




PRIVATE 
b.
Violations of rules and regs. of State Board of Insurance issued under Article 21.21 which prohibits unfair competition and deceptive acts/practices.btc  \l 4 ".
Violations of rules and regs. of State Board of Insurance issued under Article 21.21 which prohibits unfair competition and deceptive acts/practices."





PRIVATE 
(1)
Must at Least Be Based on Statutory, Regulatory, or Judicial Law.1tc  \l 5 "()
Must at Least Be Based on Statutory, Regulatory, or Judicial Law."
  §21.3(b) (or Board order 41060) provides for recovery for an act determined "pursuant to law" to be unfair or deceptive.






(a)
A judicial declaration that an act is an unfair or deceptive act is made "pursuant to law."  







i)
Therefore recovery under Board Order 18663(b) for a violation of duty of GF&FD pursuant to Arnold is allowed under § 21.3(b).   Vail.






(b)seq level6 \h \r0 
A mere jury finding that an act or practice is deceptive is NOT "pursuant to law."  Chitsey.




PRIVATE 
(2)seq level5 \h \r0 
§ 21.3 Prohibits unfair acts or practices as defined by the insurance code or rules or regulations promulgated thereunder2tc  \l 5 "()seq level5 \h \r0 
§ 21.3 Prohibits unfair acts or practices as defined by the insurance code or rules or regulations promulgated thereunder"





PRIVATE 
(3)
Board order 41454 (§ 21.203) requires frequency.3tc  \l 5 "()
Board order 41454 (§ 21.203) requires frequency."






(a)
Chitsey holds that in order to recover for private cause of action directly under 21.203, P must prove that the insurer performs such practice "with such frequency as to indicate a general business practice."  But, Chitsey has been limited to merely interpreting Board Order 41454 [21.203].  See Vail



PRIVATE 
c.seq level4 \h \r0 

seq level5 \h \r0 
Practices defined in § 17.46(a) or (b) of DTPActc  \l 4 ".seq level4 \h \r0 

seq level5 \h \r0 
Practices defined in § 17.46(a) or (b) of DTPA"





PRIVATE 
(1)
Need only be a "Person"1tc  \l 5 "()
Need only be a \"Person\""
 -- Under DTPA must be a "consumer"; but, if DTPA is reached throught the Insurance Code, the Aetna court held that the plaintiff needs only to be a "person" as required under § 2(a), art. 21.21.






(a)
A person is construed quite broadly to include business entities.





PRIVATE 
(2)seq level5 \h \r0 
Only incorporates §17.462tc  \l 5 "()seq level5 \h \r0 
Only incorporates §17.46"
 -- DTPA incorporates all of art. 21.21; but art. 21.21 only incorporates §17.46 of DTPA.





PRIVATE 
(3)
Incorporates General as Well as Laundry List Causes of Action of §17.463tc  \l 5 "()
Incorporates General as Well as Laundry List Causes of Action of §17.46"
 -- Allstate Court of Appeals holds that insured who proceeds under 21.21 gets the benefit of a DTPA §17.46(a) cause of action ("false, misleading or deceptive acts or practices in the conduct of any trade or commerce.").  As such, private standing is available for § 17.46(a) if it is reached via Article 21.21.





PRIVATE 
(4)
Action Apparently Need Not Be Based on A Good or Service 4tc  \l 5 "()
Action Apparently Need Not Be Based on A Good or Service "
 -- Aetna court held that a misrepresentation as to coverage and benefits in relation to a judgment (settlement), instead of an action based on the insurance policy directly, was covered within §17.46 and §21.21.



PRIVATE 
2.seq level3 \h \r0 

seq level4 \h \r0 
Only Get Penal Damages Once2tc  \l 3 ".seq level3 \h \r0 

seq level4 \h \r0 
Only Get Penal Damages Once"
 -- treble and exemplary damages, if given based on same conduct, and computed according to the same actual damages, amounts to an invalid double recovery.




PRIVATE 
a.
Only Get Actual Damages Onceatc  \l 4 ".
Only Get Actual Damages Once"
 -- If P first prevails on K claim, then recovery under DTPA for treble damages is offset by amount of recovery of actuals.




PRIVATE 
b.
DTPA and Ins. Code Trebles Varybtc  \l 4 ".
DTPA and Ins. Code Trebles Vary"
 





(1)
DTPA requires trebles for first $1,000 worth of damages, and allows jury discretion to award trebles for amount over $1,000 if "knowingly" is found.





(2)
Ins. Code makes treble damages mandatory if "knowingly" is found.




PRIVATE 
c.seq level4 \h \r0 
COA's Cumulative:ctc  \l 4 ".seq level4 \h \r0 
COA's Cumulative\:"
  Can sue under both breach of contract and Art. 21-21 and company.  Mayo v. Hancock 269.



PRIVATE 
3.seq level3 \h \r0 
Unfair refusal to pay (as opposed to delayal in paying) results in damages at least equal to the amount which should have been paid.3tc  \l 3 ".seq level3 \h \r0 
Unfair refusal to pay (as opposed to delayal in paying) results in damages at least equal to the amount which should have been paid."




a.
emotional distress, consequentials, etc., also possible.



PRIVATE 
4.seq level3 \h \r0 
No Insurer-Insured Relationship Required4tc  \l 3 ".seq level3 \h \r0 
No Insurer-Insured Relationship Required"
 -- Hermann (Hous. Ct. App. 1989) holds that not necessary that there be an insured-insurer relationship between P and D.  Hospital may recover under §21.21 against Ins. Co. that misreps. that patient to be admitted to hospital is covered.  But See Chaffin (holding that damaged party could not sue insured's insurer for wrongful denial and tortious handling of property claim.




a.
Anyone injured by another's unfair or deceptive acts in the insurance business has standing. Hermann


PRIVATE 
5.seq level3 \h \r0 
Notice.  Art. 21.21 only requires 30 days notice.5tc  \l 3 ".seq level3 \h \r0 
Notice.  Art. 21.21 only requires 30 days notice."



PRIVATE 
6.
The only reason to start under the DTPA versus Article 21.216tc  \l 3 ".
The only reason to start under the DTPA versus Article 21.21"
 is if you want any non-§17.46 causes of action (unconscionability, breach of warranty).


PRIVATE 
E.seq level2 \h \r0 
Statutory Causes of Action Under 18663 -- at least three different causes of action for breach of the duty of GF&FD exist under 18663. Etc  \l 2 ".seq level2 \h \r0 
Statutory Causes of Action Under 18663 -- at least three different causes of action for breach of the duty of GF&FD exist under 18663. "



1.
Section 21.21(16) allows recovery if a regulation (or Board order, or statute) allows recovery.




a.
Section 21.21(16), Board Order 18663(b), Article 21.21-2.  Board Order 18663(a) allows recovery if, inter alia, other insurance code provisions define an act as unfair or deceptive.  21.21-2 proscribes unfair practices when they occur with such frequency as to be a "business practice."  21.21-2 is not enforceable by consumers.  But, if a consumer uses 18663 to use the definition of "unfair or deceptive" in 21.21-2, the consumer can, in effect, sue under 21.21-2 without meeting the frequency requirment.   Vail



b.
Section 21.21(16), Board Order 18663(b) and Arnold.  18663(b) allows recovery if, inter alia, a practice is determined pursuant to law to be unfair or deceptive practice in insurance business.  Arnold is judicial declaration "pursuant to law" that breach of GF&FD is an unfair practice, so statutory recovery for breach is permitted.   Vail



c.
Section 21.21(16), Board Order 18663, and Board Order 41454.  Board Order 18663 also proscribes unfair practices as defined in other insurance board rules and regulations.  41454 is accessible via 18663, but it's frequency rule (business practice) is still intact due to the format--as oppoased to the substance--of the regulation.




d.
21.21-3 and 41454 have virtually the same language regarding a frequency requirement, but 21.21-3 has its frequency requirement in a definitional section, whereas 41454 does not.


PRIVATE 
COOL CHARTtc  \l 3 "COOL CHART"

Art. 21.21 §16

Art. 21.21 §4
Rules and Regulations
   DTPA

Misr. in advert.,
of the Insurance Board
§17.46(a) & (b)

sales.
Issued Under 21.21


│

│

│

such as Board Order


41060 (18663) now


codified under 


28 Tex. Admin. Code

│

│

unlocks


│

│
Practices Defined in
Practices Defined in
Practices Defined by

other rules and
other Ins. Code provisions;
Law to be unfair;

regulations; e.g.,
e.g., Art. 21.21-2 [not
e.g., common law

41454 (now 28 Tex.
a private COA but
duty of good faith

Admin. Code 21.203).
definition usable under
and fair dealing.


Order 18663].
PRIVATE 
IX.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 REMEDIES.IXtc  \l 1 ".seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 REMEDIES."


PRIVATE 
A.
General DTPA Provision -- 17.50(b)Atc  \l 2 ".
General DTPA Provision -- 17.50(b)"



1.
Money Recovery



a.
Actual Damages




b.
2x amount of actuals under $1,000, and




c.
2x amount of actuals, if "knowledge" and jury discretion.  Valencia, 311.



2.seq level3 \h \r0 
Injunctions.


3.
Restoration:  Equitable orders necessary to restore parties to prior position (similar to restitution/rescission).



4.
Any other proper relief.



5.
Attorneys fees.  See infra.


PRIVATE 
B.seq level2 \h \r0 
Measure of Actual Damages Btc  \l 2 ".seq level2 \h \r0 
Measure of Actual Damages "
-- The main goal seems to be to use the remedy which accomplishs notions of fairness and equity.  One gets the best recovery between out-of-pocket expenses, benefit of the bargain, or cost of repair, so long as the remedy seems appropriate in the case at bar. Kish v. Van Note, 289.  An "appropriate" measure must quantify the damage caused by the harm.  W.O. Bankston Nissan v. Walters 293.



PRIVATE 
1.
Reas. and Necessary Expenses1tc  \l 3 ".
Reas. and Necessary Expenses"
 -- Still not clear if all expenses must be reas. and nec., because court has always found that they were when faced with the issue.  See Jacobs v. Danny Darby Real Estate 272.




a.
Per Curry, be prepared to prove "reasonable and necessary."




b.
Unaccepted counter-argument is that statute requires producing cause only.




c.
You don't have to invoke the magic words "reasonable and necessary;" the injured party need only present sufficient competent testimony so that the trier of fact is justified in concluding that the expenses are reasonable and necessary.  Carrow.



PRIVATE 
2.seq level3 \h \r0 
Showing Fair-Market Valuation2tc  \l 3 ".seq level3 \h \r0 
Showing Fair-Market Valuation"
 -- Purchase price of a good is suffic. evid. of fair market value of warranted goods.  



PRIVATE 
3.
Consequentials Recoverable as Actuals3tc  \l 3 ".
Consequentials Recoverable as Actuals"
 -- Interest payments which consumer had to pay may be counted as actuals in the appropriate case.  Chrysler


PRIVATE 
4.
Future Lost Profits Recoverable as Actuals4tc  \l 3 ".
Future Lost Profits Recoverable as Actuals"
 -- Southwestern Bell Telephone Co. v. FDP Corp. 336.



PRIVATE 
5.
Mental Anguish Recoverable as Actuals5tc  \l 3 ".
Mental Anguish Recoverable as Actuals"
 -- P must show one of the following before he seeks mental anguish damages:




PRIVATE 
a.
Elevated Scienter Requirementatc  \l 4 ".
Elevated Scienter Requirement"
 -- gross negligence, unconscionable act, knowingly, or willful and wanton disregard,




PRIVATE 
b.
Physical Manifestationsbtc  \l 4 ".
Physical Manifestations"
 -- liberally construed (headaches, sleeplessness, etc.).  Brown v. Al. Transfer and Storage.



c.
Aside:  There is some authority that the physical manifestations requirement will be eliminated.  If so, then it will likely be replaced with no requirement to be met before mental anguishment may be sought.  The converse (all cases having to meet the elevated scienter requirement) is more restrictive, and cuts against the rationale for eliminating the physical manifestations requirement.




Luna v. North Star Dodge Sales, Inc. 307.



PRIVATE 
6.seq level3 \h \r0 
Damages for Personal Injuries are Recoverable as Actuals6tc  \l 3 ".seq level3 \h \r0 
Damages for Personal Injuries are Recoverable as Actuals"
 -- See Birchfield v. Texarkana Memorial Hospital, 747 S.W.2d 361 (Tex. 1987).  See also Q38.



PRIVATE 
7.
Repair Costs are Recoverable as Actuals7tc  \l 3 ".
Repair Costs are Recoverable as Actuals"
 -- Q39.



PRIVATE 
8.
Lost Use Recoverable Even If No Replacement8tc  \l 3 ".
Lost Use Recoverable Even If No Replacement"
 -- Luna v. North Star Dodge allows recovery of lost use measured by rental rate during period even though never rented a replacement car.




a.
Rationale:  don't want to penalize a plaintiff for not having the financial wherewithall to make herself whole in the first place.



PRIVATE 
9.seq level3 \h \r0 
Damages Due to Stigma on Good or Property Created by Wrongful Act are Recoverable.9tc  \l 3 ".seq level3 \h \r0 
Damages Due to Stigma on Good or Property Created by Wrongful Act are Recoverable."


PRIVATE 
C.seq level2 \h \r0 
Remedies are Cumulative, Not Mutually Exclusive.Ctc  \l 2 ".seq level2 \h \r0 
Remedies are Cumulative, Not Mutually Exclusive."
  However, you can never get more than one set of actuals and one set of trebles or punitives for the same misconduct.  See infra.  When presented with two sets of actuals or additional damages, you may choose the greater.


PRIVATE 
D.
Proper Trebling.Dtc  \l 2 ".
Proper Trebling."



1.
Pre-1979.  Treble damages were mandatory in causes of action arising before the 1979 amendments.  Section 17.50(b)(1) as it existed prior to the 1979 amendments, provided mandatory treble damages for consumers; i.e. a prevailing consumer was entitled, as a matter of law, to recover three times the amount of his actual damages.  Woods v. Littleton.  If this comes up, see Q40.



2.
Post-1979.  




a.
The 1979 Amendments Made the Award of Additional Damages Above $1000 Discretionary.  Section 17.50(b)(1) was amended to create a statutory framework which combines both mandatory and discretionary damages.  A prevailing consumer shall recover his actual damages plus two times that portion of his actual damages that do not exceed $1,000.  If the plaintiff proves that the defendant "knowingly" engaged in the unlawful conduct, the consumer may, within the discretion of the fact finder, be awarded an additional amount up to three times that portion, if any, of the actual damages which exceed $1,000.  Thus, when the actual damages are less than $1,000 the consumer shall recover treble damages (i.e.  3 X actual damages).  When the actual damages exceed $1,000 in a case which does not involve "knowing" conduct the consumer shall recover actual damages plus $2,000.  (i.e. actual damages plus 2 X $1,000).  When the actual damages exceed $1,000 in a case involving "knowing" conduct the consumer shall receive actual damages plus $2,000 and may receive an additional amount up to two times the amount of actual damages over $1,000 (i.e. actual damages plus $2,000 plus 2 X actual damages over $1,000).  See Jim Walter Homes v. Valencia 311.  In order to make § 17.50(b)(1) workable, the definition of "knowingly" in § 17.45(a) was redrawn to apply not only to deceptive trade practices, but to unconscionable actions and breaches of warranty as well.




b.
Maximum Recovery:  Most P can recover under DTPA is 3 times actuals.  




PRIVATE 
c.
Setoffs: ctc  \l 4 ".
Setoffs\: "
 Damages can only be trebled after all allowable setoffs are deducted, and if there is a net recovery for actual damages.  Smith v. Baldwin 119.  If more detail is necessary, see Q42 ¶4.




d.
Pre-Judgment Interest Not Allowed on Trebles. [DOUBLE-CHECK]



PRIVATE 
e.
Can't Get Punitives and Trebles: etc  \l 4 ".
Can't Get Punitives and Trebles\: "
 It has been held that a consumer may not recover both treble damages and common law exemplary damages based upon the same act.  Riverside National Bank v. Lewis, 575 S.W.2d 553 (Tex. Civ. App.--Houston [1st Dist.] 1978).  If a plaintiff gets both by verdict, he is entitled to the greater despite the plaintiff's failure to elect between exemplary damages and trebles.  See Q42.  Birchfield.


PRIVATE 
E.seq level2 \h \r0 

seq level3 \h \r0 
Plaintiff's Attorney's Fees: Etc  \l 2 ".seq level2 \h \r0 

seq level3 \h \r0 
Plaintiff's Attorney's Fees\: "
If Plaintiff prevails on any DTPA claim, then reasonable and necessary attorney's fees are awarded automatically.  Attorney's fees are paid directly to the consumer, and a net positive recovery is not necessary to receive them.  McKinley v. Drozd 315.



1.
For segregation of fees, see X, below.


PRIVATE 
F.seq level2 \h \r0 
RestorationFtc  \l 2 ".seq level2 \h \r0 
Restoration"
 -- Section 17.50(b)(3) authorizes a prevailing consumer to obtain court orders necessary "to restore . . . any money or property, real or personal which may have been acquired in violation of (the Act)." 



PRIVATE 
1.
Note: you must get a jury-finding on what money or property was acquired by D in violation of DTPA if you want to use this remedy.1tc  \l 3 ".
Note\: you must get a jury-finding on what money or property was acquired by D in violation of DTPA if you want to use this remedy."
  Carrow v. Bayliner Marine Corp. 300.



PRIVATE 
2.
The exact requirements are unclear:2tc  \l 3 ".
The exact requirements are unclear\:"




a.
Some courts hold that § 17.50 merely incorporates the UCC's "revocation of acceptance."





(1)
Curry:  If they had meant this, they would have said so.





(2)
Means consumer can't rescind if they take delivery after notice of defects unless they meet UCC 2-608.




b.seq level4 \h \r0 
Some courts hold that § 17.50 merely codifies the common law restitution and rescission remedies.  Consumer must:





(1)
give timely notice that K rescinded, and 





(2)
return or offer to return property.





(3)
Also must restore the benefit conferred upon them -- the fair rental value of the goods.






(a)
Example:  Tell Car dealer that want to rescind, return car and pay fair rental value for time you had it.






(b)
Most consumers can't afford to mothball the good until the legalities are settled.




c.seq level4 \h \r0 

seq level5 \h \r0 
Some courts hold that restoration is a new ground for recovery.





(1)
Curry:  most accepted view.  Used in Smith v. Baldwin.





(2)
If this is the view adopted, then the consumer won't have to meet the stringent CL requirements.



PRIVATE 
3.seq level3 \h \r0 

seq level4 \h \r0 
Recovery with actual damages.3tc  \l 3 ".seq level3 \h \r0 

seq level4 \h \r0 
Recovery with actual damages."
  It has been held that a consumer cannot recover both damages for breach of warranty and restitution of the purchase price.  See Q45.



PRIVATE 
4.
No notice letter is needed4tc  \l 3 ".
No notice letter is needed"
 if this or an injunction is the remedy sought.  The notice requirement kicks in when you want actuals.



5.
You don't have to plead the magic words "restoration" in order to make use of the remedy.


PRIVATE 
G.seq level2 \h \r0 
§ 17.50(b)(1)(A) and Personal Injuries/Tort Reform:Gtc  \l 2 ".seq level2 \h \r0 
§ 17.50(b)(1)(A) and Personal Injuries/Tort Reform\:"
  You can bring personal injury, wrongful death, or propery damage actions intertwined the either of the latter, under the DTPA, but the remedy is subject to tort caps and comparative negligence.  You can't avoid tort reform by pleading only DTPA.


PRIVATE 
H.
Post-Judgment Relief:Htc  \l 2 ".
Post-Judgment Relief\:"
  If a money judgment remains unsatisfied after 30 days, and the prevailing party has made a good faith attempt to collect, the court may appoint a receiver to take control over the debtors business and/or finances.  The court has no discretion to deny appointment when the presumptions set forth in the Act are met.

PRIVATE 
X.seq level1 \h \r0 
ATTORNEY'S FEES.Xtc  \l 1 ".seq level1 \h \r0 
ATTORNEY'S FEES."


PRIVATE 
A.
Measure of Plaintiff's FeesAtc  \l 2 ".
Measure of Plaintiff's Fees"
 was Changed by 1979 Amendment.  As originally enacted, the Act provided for the award to prevailing plaintiffs of "attorney's fees reasonable in relation to the amount of work expended."  Section 17.50(b)(1).  By amendment in 1979, the Legislature changed this standard to "reasonable and necessary" attorney's fees.  The amendment also separates the attorney's fee clause from the actual damage provision in § 17.50(b)(1).  Attorneys' fees are awarded to the party, not to the attorneys.  Streeter v. Thompson, 751 S.W. 2d 329 (Tex. App.--Fort Worth 1988, no writ).  An award of attorney's fees in some amount is mandatory to a prevailing plaintiff.  Doerfler v. Espensen, 659 S.W.2d 929 (Tex. App.‑‑Corpus Christi 1983, no writ).


PRIVATE 
B.
Consumer Must Prevail.Btc  \l 2 ".
Consumer Must Prevail."
  The plaintiff must "prevail" in the trial court to recover attorney's fees.  To be considered as "prevailing," a consumer must obtain some relief as authorized by subdivisions (1) to (4) of § 17.50(b), other than attorney's fees and court costs.    It is not necessary that the consumer prevail on every ground in his lawsuit or that his net recovery be positive.



PRIVATE 
1.
Whether a partially successful plaintiff must segregate fees between causes of action that allow recovery of attorneys' fees and those that do not has been a matter to which considerable attention has been devoted.  1tc  \l 3 ".
Whether a partially successful plaintiff must segregate fees between causes of action that allow recovery of attorneys' fees and those that do not has been a matter to which considerable attention has been devoted.  "




a.
Absent objection, attorneys' fees need not be allocated between separate claims made against one defendant. Home Savings Ass'n v. Guerra 101.




b.
If the defendant does object, then you must segregate attorneys' fees between causes of action that permit recovery of the same and those that do not.  Matthews v. Candlewood 318.





(1)
HUGE exception.  If the causes of action are so interrelated that it is not feasible to segregate them, then separation is NOT required.






(a)
This is typically the case.  Usually, the same evidence is used to support all the causes of action.






(b)
[Why not argue divide the expenses up per capita, then?]



2.seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 
Proof of hours spent is not crucial to recover attorneys' fees under 1973 DTPA.



3.
No net recovery is required to obtain attorney's fees.


PRIVATE 
C.seq level2 \h \r0 
Defendant's Fees.Ctc  \l 2 ".seq level2 \h \r0 
Defendant's Fees."
 Section 17.50(c) heretofore had permitted the award of attorney's fees to the defendant when the consumer's suit was found to be (1) groundless and brought in bad faith or (2) for the purpose of harassment.  The 1979 amendments make the award of attorney's fees in those instances mandatory, i.e., no longer discretionary with the court. Moreover, attorney's fees may be recovered even though an action is dismissed prior to trial.  See Q45.



1.
Groundlessness cannot simply mean that the plaintiff failed to recover; rather it means that the claim had no basis in (1) fact, or (2) law and no good faith argument for the extension of existing law.



2.
"for the purpose of harassment" requires proof that the consumer's claim was solely motivated by malice.  There is no inconsistency in a trial court's finding sufficient evidence to send the case to the jury and then finding the suit was groundless.  However, a trial court may not find a suit groundless if a motion for directed verdict is denied.


PRIVATE 
D.seq level2 \h \r0 
Bad Faith or Harassment Finding.Dtc  \l 2 ".seq level2 \h \r0 
Bad Faith or Harassment Finding."



1.
Section 17.50 (c) provides as follows: "On a finding by a court that an action under this section was groundless and brought in bad faith, or brought for the purpose of harassment, the court shall award to the defendant reasonable and necessary attorneys' fees and court costs."


PRIVATE 
E.seq level2 \h \r0 
Measure of Attorney's Fees. Etc  \l 2 ".seq level2 \h \r0 
Measure of Attorney's Fees. "
 DR2‑106 provides the factors to be considered as guides in determining the reasonableness of a fee:          




(1) The time and labor required, the novelty and difficulty of the questions involved, and the skills requisite to perform the legal service properly; (2) the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the lawyer; (3) the fee customarily charged in the locality for similar legal services; (4) the amount involved and the results obtained; (5) the time limitations imposed by the client or by the circumstances; (6) the nature and length of the professional relationship with the client; (7) the experience, reputation, and ability of the lawyer or lawyers performing the services; (8) whether the fee is fixed or contingent.  See Q48-49.



1.
Recovery with Exemplary Damages.  Recovery of attorney's fees and exemplary damages is proper with instruction to prevent a double recovery and without a finding of specific actual damages attributable to negligence.


PRIVATE 
F.seq level2 \h \r0 
Indemnity.Ftc  \l 2 ".seq level2 \h \r0 
Indemnity."
  Attorney's fees are recoverable by one defendant from a second defendant who seeks indemnity from the first.  It is not necessary that the defendant seeking attorney's fees be found to have been liable to the plaintiff.

PRIVATE 
XI.seq level1 \h \r0 
DEFENSES.XItc  \l 1 ".seq level1 \h \r0 
DEFENSES."


PRIVATE 
A.
Statutory Reference.Atc  \l 2 ".
Statutory Reference."
  The 1979 amendments added a new section, § 17.50B [now § 17.506], containing two absolute defenses to a DTPA action:  (1) A "third party misinformation defense;" and (2) a "full tender" defense.  Prior to 1979, there had existed only the defenses to treble damages set forth in sec.17.50A (now repealed).



PRIVATE 
1.
Third party misinformation defense.1tc  \l 3 ".
Third party misinformation defense."




a.
If a written misrepresentation is the result of a third party, then the third party is culpable, not the secondary supplier of the information.  Example:





(1)
Acme testing lab provides test data which shows that seed has a high germination rate.  In fact, the seed is quite poor.  Rather than suing DeKalb seed company, the consumer sues the person who caused the initial misrepresentation -- Acme.




b.seq level4 \h \r0 
In suits in which the third‑party misinformation defense is asserted, consumers have a cause of action against the third‑party supplier of information (other than the governmental suppliers) if the third party "knew or should have reasonably foreseen that the information would be provided to a consumer."



PRIVATE 
2.seq level3 \h \r0 
Tender defense.  Explained infra at E.2tc  \l 3 ".seq level3 \h \r0 
Tender defense.  Explained infra at E."


PRIVATE 
B.seq level2 \h \r0 
Defenses Must be Plead. Btc  \l 2 ".seq level2 \h \r0 
Defenses Must be Plead. "
 Like the pre‑amendment defenses in § 17.505, the § 17.506 defenses apparently must be specially plead.  Compromise and settlement must be plead.  Moreover, the right to an offset for an amount already paid by a settling co‑defendant is an affirmative defense which must be plead and proved.  See Q53, ¶2.


PRIVATE 
C.
Common Law Defenses Generally Inapplicable.Ctc  \l 2 ".
Common Law Defenses Generally Inapplicable."
  Common law defenses such as the defense available in contract cases of "substantial performance" are not relevant to a statutory cause of action under the DTPA.  Smith v. Baldwin 119.  The court in Smith reasoned that the remedies available under the Act are cumulative of those available at common law and thus a defense to a common law action does not serve to bar the statutory one.  Moreover, in Weitzel v. Barnes 125, the Supreme Court reaffirmed that common law defenses were inapplicable to the Deceptive Trade Practices Act, and specifically addressed the inapplicability of the parol evidence rule to an "as is" disclaimer and a "right to inspect" provision.  Specific examples:



1.
Estoppel is no defense to DTPA.  Home Savings Ass'n v. Guerra.



2.
Misrepresentation by policy holder is a defense only to a suit on a contract and not to a DTPA or Art. 21.21 suit.  Southern Life and Health Insurance Co. v. Medrano, 698 S.W.2d 457 (Tex. App.‑‑Corpus Christi 1985, writ ref'd n.r.e.).



3.
Merger by deed is no defense under the Act.   Alvarado v. Bolton 320.




a.
Merger doctrine at common law holds that when you take a deed, then all the buyers rights are merged into the deed.



4.seq level3 \h \r0 
Parol evidence rule is no defense under the Act.


5.
Constructive Notice of Recording statute no defense under the Act.  Ojeda De Toca v. Wise 324.




a.
It is still applicable in a title action, but not in a suit for misrepresentation, etc., under the Act.



6.seq level3 \h \r0 
Statute of frauds no bar to suit based on factual, as opposed to promissory, misrepresentations.  McClure v. Duggan, 674 F.Supp. 211 (N.D. Tex. 1987).



7.
Contributory negligence is not a DTPA defense, but may be asserted when the judgment is based in part on common law. William M. Mercer, Inc. v. Woods, 717 S.W.2d 391 (Tex. App.‑‑ Texarkana 1986, writ granted).



8.
Disclaimer is no defense to misrepresentation and unconscionability claims. UNL, Inc. v. Oak Hills Photo Finishing, Inc., 733 S.W.2d 402 (Tex. App.‑‑San Antonio 1987, no writ).  



9.
Collateral estoppel has been recognized as a defense in a DTPA suit for wrongful foreclosure.  See Metropolitan Savings & Loan v. Tarter, 730 S.W.2d 1 (Tex. App.‑‑Dallas 1987, writ granted) (744 S.W.2d 926 reversed).



10.
Puffing may be a defense.  Autohaus, Inc. v. Aguilar 128.  The Dallas court of appeals held puffing was a defense; the Texas Supreme Court refused writ.


PRIVATE 
D.seq level2 \h \r0 
Federal Preemption.Dtc  \l 2 ".seq level2 \h \r0 
Federal Preemption."
  There are a number of federal statutes and doctrines that have been held to pre-empt the DTPA under the supremacy clause.  Among them are ERISA, the Federal Arbitration Act, the Airline Deregulation Act, the D'oench Duhme doctrine and 12 U.S.C. Section 1823(a).  


PRIVATE 
E.
Pre-Litigation Notice and Offer of Settlement:Etc  \l 2 ".
Pre-Litigation Notice and Offer of Settlement\:"



PRIVATE 
1.
Statutory Reference.1tc  \l 3 ".
Statutory Reference."
  Section 17.505 requires a written notice of the claims and alleged damages to given at least 60 days prior to filing a suit seeking actual damages.




PRIVATE 
a.
Exceptions/ways around rule:atc  \l 4 ".
Exceptions/ways around rule\:"





(1)
The suggested tactic is to file suit under the common law, then amend or supplement your complaint to allege a DTPA violation after 60 days.  The statute of limitations is tolled for all causes of action once suit is filed.





(2)
A notice letter is not required if the only remedy sought is restoration or injunction.





(3)
Only thirty days notice is needed under Article 21.21.




PRIVATE 
b.seq level4 \h \r0 
The defendant may request an inspection.btc  \l 4 ".seq level4 \h \r0 
The defendant may request an inspection."
  If the plaintiff unreasonably refuses inspection, then mandatory trebling of the first $1,000 is prohibited.




PRIVATE 
c.
Tender offer defense.ctc  \l 4 ".
Tender offer defense."
  17.505 also provides a procedure whereby the defendant can limit the plaintiff's recovery through the tender of a settlement offer.  





(1)
If Defendant pays the requested amount of damages, then the suit is over even if Plaintiff changes his mind about the extent of damage.





(2)
If Defendant offers less than the asking price and the jury awards substantially the amount of the settlement offer, then there can be no treble damages, and probably no attorney's fees will be awarded.  






(a)
Furthermore, the the judgment will be limited to the lesser of the verdict and the tendered offer.





(3)seq level5 \h \r0 
Settlement offers are inadmissable. 



PRIVATE 
2.seq level3 \h \r0 

seq level4 \h \r0 
Requisites of Notice Letter.2tc  \l 3 ".seq level3 \h \r0 

seq level4 \h \r0 
Requisites of Notice Letter."




a.
In Jim Walter Homes v. Valencia, the court held that a notice letter need not threaten suit or specify which section is claimed to be violated.  




b.
The consumer's own letter stating complaint and damages, sent prior to suit, will satisfy the DTPA notice requirement.  




c.
An excessive damage claim in the notice letter will not preclude a treble damage award. 




d.
Notice is deficient without an alleged amount of actual damages, expenses and attorney's fees.




PRIVATE 
e.
Notice must be given in reasonable detail.etc  \l 4 ".
Notice must be given in reasonable detail."





(1)
Enough to give notice.





(2)
"Not less than" language is sufficient detail if the damages are unliquidated.  Williams.





(3)
The standard of fair notice looks at the facts known already by the defendant.




PRIVATE 
f.seq level4 \h \r0 
Plaintiff must plead attorneys' fees and damages.ftc  \l 4 ".seq level4 \h \r0 
Plaintiff must plead attorneys' fees and damages."





(1)
Plaintiff can and should warn defendant that damages may continue to accrue after the date of the letter.





(2)
If the plaintiff has not accrued any attorneys' fees at the time of the letter, then he does not have to request them in the letter even if attorneys' fees later accrue.




g.seq level4 \h \r0 
A demand letter requesting performance but not damages has been held sufficient.



PRIVATE 
3.seq level3 \h \r0 
Plaintiff probably bears the burden of proof as to adequate notice.3tc  \l 3 ".seq level3 \h \r0 
Plaintiff probably bears the burden of proof as to adequate notice."
  There is some authority to the contrary.



PRIVATE 
4.
Conditions precedent:4tc  \l 3 ".
Conditions precedent\:"
  Defendant bears the burden of proof to show that any conditions precedent for liability have not been met.



PRIVATE 
5.
Effect of Notice Requirement.5tc  \l 3 ".
Effect of Notice Requirement."
  By the terms of the 1979 amendments, notice is a prerequisite to a suit seeking actual damages under sec. 17.50(b)(1). 



PRIVATE 
6.
Appealing lack of notice:6tc  \l 3 ".
Appealing lack of notice\:"




a.
One cannot complain about lack of notice for the first time on appeal.




b.
The proper response to a claim of inadequate notice is a plea in abatement at the trial level.  The prosecution will be stayed for 60 days.





(1)
A few courts have allowed special exceptions.




c.seq level4 \h \r0 
If no notice was given, the appellate court will remand the case for retrial.  Plaintiff CANNOT get attorneys' fees that are duplicative [from the first trial].




d.
In Certainteed, a mere conclusory statement by plaintiff's counsel that "notice was sent" was enough to support a jury finding of notice.


PRIVATE 
F.seq level2 \h \r0 

seq level3 \h \r0 
Indemnity.Ftc  \l 2 ".seq level2 \h \r0 

seq level3 \h \r0 
Indemnity."
  Section 17.555 provides an indemnity action to defendant if another party is actually responsible for the harm under statutory or common law.


G.
PRIVATE 
Venue.tc  \l 2 "Venue."  Section 17.56 allows venue in the county which is:



1.
Defendant's home county;



2.
Defendant's principal place of business;



3.
Defendant's fixed or established place of business;



4.
where the alleged act or practice occurred; or



5.
where the alleged act or practice was solicited.


PRIVATE 
H.seq level2 \h \r0 
Statute of Limitations:Htc  \l 2 ".seq level2 \h \r0 
Statute of Limitations\:"



PRIVATE 
1.
Statutory Reference: 1tc  \l 3 ".
Statutory Reference\: "
 Section 17.565 dictates that all actions "must be commenced within two years after the date on which the false, misleading, or deceptive act or practice occurred or within two years after the consumer [discovered or] should have discovered the occurrence of the false, misleading or deceptive act or practice."  There are exceptions.




a.
Pre-1979.  Prior to the 1979 amendments, it was necessary to look to the general limitations statutes, such as Arts. 5527 and 5529. [now sec. 16.003 and sec. 16.004, TEX.CIV.PRAC. & REM.CODE].  It has been held that the four‑year statute of limitations applies to pre‑1979 DTPA claims.  Leonard v. Eskew, 731 S.W.2d 124 (Tex. App.‑‑Austin 1986, writ ref'd n.r.e.).  Accord Holland Mortgage & Investment Corp. v. Bone, 751 S.W. 2d 515 (Tex. App.--Houston [1st Dist.] 1987, no writ) (Article 5529 four year statute of limitations applies to pre-1979 claim).




b.
Post-1979.  In 1979, the Act was amended by the addition of a limitations provision, § 17.56A, now  § 17.565.  The section provides, in part, that all actions "must be commenced within two years after the date on which the false, misleading, or deceptive act or practice occurred or within two years after the consumer [discovered or] should have discovered the occurrence of the false, misleading or deceptive act or practice."  





(1)
Note that the literal wording of the statute makes it inapplicable to actions based on breach of warranty, unconscionable actions, or violations of Art. 21.21 of the Texas Insurance Code.  Nonetheless, the two year S.O.L. applies to all causes of action under the DTPA, including breach of warranty.





(2)
Aside.  The statute doesn't say "whichever is earlier."



2.seq level3 \h \r0 

seq level4 \h \r0 
Pre-1979 misrepresentations evidenced by a writing are controlled by the four your statue of limitations.



PRIVATE 
3.
"Discovery rule" applies. 3tc  \l 3 ".
\"Discovery rule\" applies. "
 Section 17.56A expressly incorporates the discovery rule.  At common law, the rule had already been applied to certain consumer actions.  The statute may not begin to run at the time fraud is committed if the plaintiff, while exercising due diligence, did not discover the fraud.




PRIVATE 
a.
The consumer relying on the discovery rule must prove the date of discovery.atc  \l 4 ".
The consumer relying on the discovery rule must prove the date of discovery."
  He should put on evidence and request special issues.  Willis.


PRIVATE 
I.seq level2 \h \r0 

seq level3 \h \r0 
Where a warranty has not been implied or required by law, its terms can be a defense.  See VI(D)(3).Itc  \l 2 ".seq level2 \h \r0 

seq level3 \h \r0 
Where a warranty has not been implied or required by law, its terms can be a defense.  See VI(D)(3)."
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