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Civil Procedure Outline

I.  Introduction

Substantive Law:  legal rules of conduct in daily lives

Every rule of substantive law can be put in the form of a conditional imperative:

· If so and so and such and such is the case, then Ä is liable unless so and so and such and such is the case.

Not every conditional imperative states a rule of substantive law.

Claims and affirmative defenses – meaning of claim depends on context.

· Valid claim: set of facts that give rise to a right of relief in the courts (elements are based on the conditional imperative)

· Elements material to the claim: the “if” plus the “unless”

· Elements of the claim: the “if” statements

· Affirmative defenses: the “unless” statements

Adjudication of the validity of the claim involves testing the conditional imperative in two ways:

1) Do the if/then clauses accurately state a rule of substantive law

2) Assuming the if/then clauses accurately state a rule of substantive law, do the actual facts fit the conditional imperative

If the answer to both = yes, the claim is valid unless Ä has a valid affirmative defense.

· Valid defenses:  There are two questions:

· Does at least one of the unless clauses on which the D relies provide a defense to liability under the substantive law?

· Do the facts correspond to the unless clause of the conditional imperative?

A lawsuit is not always decided based on validity of the claim (i.e., wrong court) but will always fail if either question above is negative.

BURDENS - How to allocate the burden/responsibility of proving and asserting the elements material to the claim.

· Allocations of burdens may differ at various stages of litigation (can determine who wins).  Three different burdens:

· Burden of pleading

· Burden of production

· Burden of persuasion

· Typically, but not always, all three burdens fall on the same party.

3) Burden of pleading: alleging a particular element in pleadings.  If p, must do so in complaint.  If p fails to plead an element (for which P is responsible), there are serious consequences to the case and it may lead to dismissal.  For example, in a negligence claim, P must plead:

a. Negligence
b. Causation
c. Injury/damage
d. D must plead contributory negligence (if he fails to plead this, it is out of the case).

i. Pleadings can be amended

ii. Burden imposed on a P (under Federal rules of civil procedure) may be more relaxed.

1) Burden of production: (in its simplest form answers this question) Who loses if no evidence is produced on a particular issue?  The party who would lose is said to have the burden of producing evidence on that issue.

a. A party meets the burden if it produces enough evidence to convince a reasonable jury to find for him/her on a particular issue.  If not, court can grant judgment as a matter of law.

1) Burden of persuasion:  If the burden of production is satisfied, it turns to this burden.  In all cases, the judge has the power to decide if the party has met the other two burdens (production/pleading) and will exercise his power typically if a party raises the issue.  In jury cases, the jury decides if a party has satisfied burden of persuasion.

a. A party loses if he fails to carry his burden of persuasion.

There are three standards of proof:

1) Preponderance of the evidence (most common in civil cases) asks the question “is it more likely than not that X is true?”

2) Beyond a reasonable doubt (criminal)

3) Clear and convincing evidence (this standard is somewhere in b/t the first two and can be used in civil cases)

The issue of whether the burden of production is met can be raised before, during, or after trial.

Considerations that determine how various burdens are allocated 

· Typically all three burdens are on the same person, whether it be the D or the P.

· Structure of the Statute: if there is an exception to statute (exception clause), burden is on the D – an affirmative defense.

· If it’s an element of the claim (same clause), P would have the burden to produce and persuade.

 Gomez. v. Toledo   -- burden of pleading             (
When a defendant public official might be entitled to qualified immunity under a § 1983 claim, does the plaintiff have the burden of pleading bad faith, or does the defendant have the burden of pleading good faith? 

Qualified immunity is a defense, so defendant has the burden of pleading good faith. Only defendant is in a position to know whether he was doing right, so this allocation is the fairest.  This in itself not really enough to justify an allocation.

Underlying reason – public policy.  Want to ensure that constitutional guarantees are protected (“construed generously”).  Tilt scales in favor of Pl to further this purpose by placing burden on D. 

Applies only to pleading, not persuasion.  

Final judgment rule says you can only appeal after the final judgment.

P always has the option to amend the initial complaint unless it is crystal clear P can do nothing to state a cause of action.

Gomez didn’t amend complaint b/c then the burden or production and persuasion would be on him.  That would be difficult and P wanted all three burdens on the D (b/c D would have more information relevant to his actions).  This was a big gamble and is usually not a good idea (to appeal rather than amend)

Court says D has the burden as an affirmative defense to claim good faith.  The best reason is:

Nature of the qualified immunity defense (facts peculiarly w/in the knowledge and control of the D).  Existence of subjective belief turns on things the P can’t know.

J Marshall is basically writing a preference into the law for P’s.  Corresponds to a policy factor – sec. 1983 is to be construed generously to further its primary purpose.  In a close case, the P rather than the D should have the benefit.

Rule 8c sets forth a list of affirmative defenses for purposes of allocation of the burden of pleading.

II. Pleading Claims and Defenses

Pleading = a written statement of allegations and denials which frame the dispute b/t two parties.

The Complaint: - The complaint has three parts:

Jurisdiction

Claim

Relief

Rule 8(a)(2): a pleading shall contain a short and plain statement of the claim/facts showing that the pleader is entitled to relief – Notice pleading.

Factual specificity issue:  How detailed must the allegations in a pleading be under the rules?

A complaint has to include some discussion of the facts that gave rise to the claim.  

A judge who favors loose pleadings standards would argue that specificity risks throwing out a potentially meritorious claim.

Strict pleading rules make it easier to get rid of things at the pleading stage.

Specific pleadings can be used as a tool of discovery.  Rule 8(b) requires the defendant to respond to each allegation.  Therefore, more specific pleadings = more helpful defendant answers.

In short, only a plaintiff who is inarticulate or knows little about the facts would plead with minimal specificity.

Plaintiff can use key words (like willfully, including, but not limited to) to avoid pleading themselves out of court.

Can also attain a quick answer on issues where the law is unclear by including them in the claim.

Rule 84 endorses the forms.  Form 9 shows the form for negligence claim:

Form 9 doesn’t expressly state that D owed a duty or that duty was breached, but that is what “negligence” means and they are implied in form 9.

A complaint should not be dismissed for failure to state a claim (i.e., omit # 3 of form 9 - injury) unless it appears beyond doubt that P can prove no set of facts in support of his claim that would entitle him to relief.  

This means that even a complaint w/o #3 satisfies rule 8 and should not be dismissed for failure to state a claim.

Courts want the claim to expressly or impliedly allege each and every element of the claim to get past a 12(b)(6) motion.  Impliedly is a judgment matter.  The only exception is where the implication of the elements is unmistakable.

Summary of Rule 8:

Form 9 is acceptable in a simple case

Less clear if less specificity will be sufficient (probably courts require all elements implied/expressed)

Unclear whether specificity of 9 will be insufficient in a complex case

Rule 9 (b) – Fraud, mistake, special damages – Must be stated with particularity (circumstances surrounding fraud of mistake).

Some use of 12 (e) (more definite statement) to enforce heightened pleading requirements of a 9 (b) claim:

Specific complaint used to educate judge

A specific complaint can be used as a means of discovery

May entitle you to automatic disclosures under rule 26.

Rule 11b – applies to pleadings, motions (request for a court order), and other papers (i.e., affidavits) – serves two functions:

To force pleader to engage in a reasonable inquiry into facts and law before pleading

Provide opposing party and court a means of deterring frivolous pleadings.

It imposes 4 duties (the signature requirement of rule 11):

Not presented for improper purpose (harass)

Warranted by law – non-frivolous

There is evidence to support

Denials are warranted on evidence or lack of information or belief (doesn’t believe allegation is true or doesn’t have enough info to know if true)

The pleading philosophy behind the Federal Rules: 

Pleadings are less important than they used to be b/c the rules emphasize discovery 

Pleadings are also less important b/c it’s easier to amend them.

Rule 15 (a):  Allows amendments

A court must grant leave to amend when justice so requires.  

An amendment will be permitted unless the pleader is engaged in abuse of the process (attempt to harm other side, etc.) OR

 The opposing party will be prejudiced (doesn’t mean it makes it more difficult for other side to win.  Prejudice that counts is the kind an opposing party suffers because pleader got it wrong the first time. 

Court will also consider if there was undue/unjustified delay in seeking the amendment. 

Rules favor the resolution of lawsuits on their merits rather than on technicalities in the procedure.  If diligent, probably won’t be tripped up by technical pleading errors.

Previously, pleadings were construed against the pleader.  One had to be very precise in pleading.  Rule 8 (f) – now all pleadings shall be construed as to do substantial justice.

Responding to the complaint:
D must respond in a timely way (within 20 days – can be extended) or possibly suffer a default judgment. 

D can respond in one of two ways:

File a pre-answer motion (Rule 12) OR

Answer the complaint.

Rule 12(b) lists seven pre-answer motions:

Lack of jurisdiction over subject matter

Lack of jurisdiction over person 

Improper venue

Insufficiency of process

Insufficiency of service of process

Failure to state a claim

Failure to join a party

Federal Rules of Civil Procedure 12 (b)(6):  The purpose of the rule is to test whether the if/then elements state a rule of substantive law.  

Do the facts alleged, put in the form of an if/then statement, state a rule of substantive law.

If you plead a 12 (b)(6), it must be done before an answer or it can no longer be brought.  If after the answer, the motion must be a 12 (c).  This serves the same purpose.

Either of the above can be used to enforce the P’s burden of pleading rather than the burden or production – motions assume the allegations are true.

In all but 12(b)(6) one can file affidavits to support the defense.  One can’t introduce evidence on a 12 (b)(6) motion b/c it assumes allegations are true 

If D has a 12 (b) defense and can make a strong case for dismissal, it is advantageous to make a pre-answer motion rather than an answer.  Sometimes a D will decide it is better not to make a motion right away b/c may need discovery to support a 12 (b) defense.  Assert in answer and raise at a later time.  Choice is made on relevant facts.

There are 4 disfavored defenses (Rule 12(h)(1)(a) – the personal jurisdiction, two process objections and venue (2-5). 

If a D files a pre-answer motion on any grounds set forth in rule 12, D loses any of the four disfavored defenses not pleaded in the motion.  They can be included in the answer if no pre-answer motion.

D also can’t make a 12 (e) of 12 (f) motion once any motion under rule 12 has been asserted.  They have to be asserted in a pre-answer motion or not at all.

If D foregoes a pre-answer motion, he loses any of the disfavored motions not asserted in the answer or amended answer filed as a matter of course.

How do the words “then available” apply = if the attorney didn’t have the necessary info for determining one of the disfavored defenses, then it won’t be waived 

There are 3 favored defenses (Rule 12(h)(2)&(3) – 1, 6, and 7 = won’t be lost if not asserted in a rule 12 motion.  

Number one can be raised at any time, even if you’ve already raised a pre-answer motion and didn’t include it.  

Six and seven can be asserted in any pleading or answer.  If you bring a pre-answer motion and don’t raise 6 or 7, you have to wait until the pleading (your answer) to raise the defense again.

A Rule 12 (c) - motion for judgment on the pleadings has to be filed after all of the pleadings have been filed.

Unless the case is disproved on a pre-answer motion, D must file an answer to complaint which will include his response to P’s claims AND any counter claims.

The only difference b/t a claim and counter claim is who sues first.

Some counter claims are compulsory and others are permissive.

Answer doesn’t always include counter claims but always includes defenses.  There are two kinds of defenses:

Rule 12 (b) 1-7

Affirmative defenses – elements relative or material to claim that D has burden of pleading.  The “unless” clauses.  Yes-but or Even-if statements.  (Yes I did x but she did too so can’t recover; even if true, not entitled to recovery b/c…

Affirmative defenses are asserted to defeat P’s claim

Counter claims are asserted not to defeat P’s claim but to seek relief, i.e., damages (seeks affirmative relief).

In addition to asserting 12 (b) and affirmative defenses, an answer must also admit OR deny each allegation of the complaint.

Not allowed to give a general denial to each and every issue in complaint unless you can meet the requirements of Rule 11 (must deny each allegation in good faith).

Functions of the pleadings are:

To limit the issues

Narrow the proofs

If facts alleged are not challenged in the answer they are not of issue and no evidence is necessary.

Fuentes v. Tucker – appeal based on admitting immaterial evidence.

Two points in this case:

Matters admitted by D are out of the case and are not subject to proof at trial.

There may be sound practical and strategical reasons for D to admit, even if a possibility (though small) that D may prevail.

Filing of an answer doesn’t always terminate pleading practice.  A P may respond to an affirmative defense by filing a Rule 12 (f) motion – as striking insufficient defense (similar to a 12 (b)(6) motion on a claim).  

Takes allegations of the affirmative defense as true but says defense itself is insufficient to the claim.  

It’s assumed P denies the affirmative defenses.

If D is only asserting affirmative defenses in response, a reply is not required.  

Any defense P has to D’s counter-claim are required in a reply or a pre-reply motion (same as answer motions) Same rules apply b/c only difference b/t a claim and counter claim is who sues first.

Order of things:

P = files claim/complaint

D = pre-answer motion.  If unsuccessful or not brought, then

D = files answer

P = may bring a Rule 12 (f) motion (insufficient defense).  Very rare for a court to order a reply here, but if so ordered,

D replies

P = files 12 (e) motion (more definite statement)

D = counter claim; will be asserted in the answer

P = must decide to bring a pre-reply motion or answer counter claim in his reply.  Rule 12 applies here.  If Rule 12 fails,

P = must reply with 12 (b) defenses, admit/deny, and affirmative defenses.

 If affirmative defenses are asserted, D may choose to file a Rule 12 (f) motion

No pleadings after a reply – court will never order a response to a reply.

III. Substantiality of Claims and Defenses

Evidence concepts:  Very basic, either it is admissible or inadmissible (excluded if an objection is made to the introduction of it).

Governed by the Federal Rules of Evidence, evidence is presented in two forms:

Witness testimony 

Federal rule of evidence 602 (p.702) says a witness must have personal knowledge of the matter and evidence showing there is personal knowledge is required.

Documents

For documents to be introduced they must be authenticated (Rule 901(a))

One way is 901(b)(1): testimony that a matter is what it is claimed to be 

Both testimony and docs are admissible only if relevant (Rule 401).

Rule 401 (relevance) means evidence makes the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be w/o the evidence.

Just b/c evidence is relevant doesn’t mean it is admissible.

Relevant evidence can be direct or indirect evidence:

Indirect: circumstantial (trier of fact must infer something)

Chain of inferences can be long

Direct: example is eyewitness testimony of a fact in question.  Evidence that is proved w/o the need for inferences.

Jury is not required to credit direct testimony over indirect testimony (witness may not be credible for example)

- Evidence that satisfies rule 401(relevance) is not always admissible.  For example:

Relevant evidence excluded:

Hearsay (Rule 801):  Relevant but generally inadmissible. 

Definition: statement, other than one made by declarant while testifying at trial or hearing, offered in evidence to prove the truth of the matter asserted.  (Out-of-court statement)

Lots of exceptions where hearsay is admissible.  Most important one (not even called hearsay in practice) is admissions of a party opponent (Rule 801(d)(2)).                                               Ex:  D told me she was going 40 mph when she hit Pl, Pl could call me to stand to testify to this statement since D is a party in the action.

For a statement to be admissible, all the levels of statements within it must be admissible.  Ex:  I wrote in my diary that D told me she was going 40 mph when she hit Pl.  One statement is admissible, D’s statement to me.  But the other statement is not, my report of the statement in my diary (out-of-court statement not w/in exception).  So the diary is inadmissible.

Incompetent witnesses – depends on state competency rules.  In general, must have mental capacity to be a fit witness.  A few states say a person convicted of serious crime not competent.  Dead Man’s acts make surviving opponent-party incompetent to testify against a dead defendant’s estate.  

Privileged communications  - Lawyer-client, husband-wife, patient-physician, and penitent-clergyman communications are privileged.

Privileged topics – state secrets, trade secrets, and self-incrimination.

Combating Admissible Evidence

Impeaching (discrediting) witness by casting doubt on witness’s credibility (suggest bias, dishonesty, unsureness, or unawareness).

Contradict opponent’s evidence. For example, put a witness on the stand that contradicts story of opponent’s witness.

SUMMARY JUDGMENT
Purpose:  A SJ motions tests the merits of the claim.  

Rule 56 – entitled to summary judgment if and only if: (two part standard)

There is no genuine issue of material fact AND

Moving party is entitled to judgment as a matter of law.

Party defending against the claim is always favored.

Genuine issue of material fact:

Issue is material only if it must be decided to resolve whether moving party is entitled to SJ

If defendant is moving for summary judgment, he can win if any one of the issues required for plaintiff to win at trial would have to be decided in defendant’s favor.

Whether issue is material for sum jud depends on what defendant uses as grounds for sum jud (which issues the plaintiff must prove is defendant attacking)

Ex: If plaintiff must prove 4 elements for trespass and only questions of permission to enter and timeliness of suit are contested, defendant can attack either of these issues or both.  If he attacks plaintiff’s case on permission, timeliness is immaterial.  If he attacks on timeliness, permission is immaterial.

If plaintiff is moving for sum jud, he can win only if all the issues in case would have to be decided in his favor.  (must establish all 4 elements of trespass).  All the elements are material issues. 

Issue is genuine only is reasonable jury could find for either plaintiff or defendant.  In other words, moving party must show that a reasonable jury would be compelled to find for him.

What rule 56 uses to decide on a sum jud motion:

Pleadings – can be used only to frame the issues.

Juries act on evidence, not on allegations in the pleadings.

Discovery products (depositions, answer to interrogatories, admissions on file).

May eliminate some of the issues further than the pleadings did.  Ex: defendant denied that plaintiff had lawful possession in answer but admits in interrogatory that plaintiff did.  Takes this issue out of the case.

May provide evidence.  If the contents of discovery products and affidavits would be admissible but for the form in which they are presented, Rule 56(c) and (e) provide that they are admissible for sum jud (exception to the hearsay rule).
Entitled to judgment as a matter of law:

Even though there may be no genuine issues, doesn’t mean sum jud will be automatic.  There could be a dispute as to the legal consequences of the facts.

Ex: Although plaintiff did not allege date of trespass in complaint, after discovery, everyone agrees trespass took place over a year ago, but there is disagreement over whether a 1 yr or 2 yr statute of limitations applies.

Implementing Summary Judgment standard:
When moving party has burden of production at trial:

MP has initial burden of producing evidence that, standing alone, would compel a reasonable jury to find for that party.

If MP meets this initial burden, burden shifts to non-moving party who must produce evidence that would permit a reasonable jury to find for him to defeat sum jud motion.  Can do so by impeaching MP evidence:

Contradictory evidence (impeach)

By attacking the credibility of moving party’s witnesses in other ways.  Introduce evidence that witnesses are biased, dishonest, unaware, or unsure of facts.

Ex: plaintiff submits affidavit that defendant signed K in his presence.  Although plaintiff is obviously biased, affidavit will support sum jud if Defendant fails to contradict it or otherwise impeach it.  Easily rebuttable to defendant’s affidavit saying he didn’t sign K.

If credibility is open to question, jury could find either for or against party so no summary judgment.  Credibility of evidence is a jury matter.

Raising a credibility issue works to defeat summary judgment ONLY if moving party has the burden of production at trial.  
 If moving party does not have burden of production at trial, raising a credibility question on their evidence doesn’t help the non-moving party. 

Bias is an obvious basis for impeaching a witness’ testimony, but witnesses are usually biased.  Because of the amount of self interest testimony out there testimony from a biased witness may support a summary judgment motions if:

it is uncontradicted and otherwise unimpeached AND

non-moving party could easily rebut testimony but doesn’t (i.e., submit an affidavit saying the contrary).

If the above are met, summary judgment is entitled.

Merely raising credibility issues is not enough, need affirmative evidence.

Rule 56(f): allows court to grant a continuance or deny the motion so that NMP can obtain necessary affidavits or do more discovery to oppose the motion.  Used when NMP hasn’t had sufficient time to prepare.

Framework of summary judgment when moving party doesn’t have the burden of production at trial.

Adickes was the traditional view that defendant must negate plaintiff’s claim if moving for summary judgment. 

MP must produce evidence that would compel a reasonable jury to find for it.

In Adickes, Supreme Court held that moving defendant did not meet its initial burden of production for sum jud because he did not negate the plaintiff’s contention that a policeman was in the store.  This was key issue for determining if defendant’s employees had conspired w/police to deprive plaintiff of her 14th amendment rights.  

Celotex refutes traditional view but it is unclear what the moving party must do.

Supreme Court ignored language in Adickes requiring MP to negate NMP’s claim.  Held that moving defendant had met its initial burden for sum jud simply by pointing out that NMP’s lack of evidence on key issue of whether Mr. Catrett had been exposed to defendant’s asbestos.

Aligns burden of production at trial with burden of production at sum jud.  (The important thing to look at is who has burden of prod. Since that party is not entitled to get to jury w/o meeting that burden first.  Doesn’t matter who has burden of persuasion since that’s a question left to jury – Frito lay v. Willoughby).

MP is saying NMP has no evidence to satisfy his burden of prod, so it doesn’t help NMP to try to impeach MP’s evidence.

MP may discharge its initial responsibility simply by representing to court in its moving papers that there is no admissible evidence in the record to permit a reasonable jury to find for NMP (MP has no obligation to conduct discovery).

What’s the record?  It includes the pleadings, depositions, answers to interrogatories, and answers to requests for admissions.  

Doesn’t typically include affidavits b/c opposing affidavits are filed in  response to a motion for summary judgment.  Only discovery responses obtained at the time summary judgment motion is requested.

Once this initial responsibility is satisfied, the burden shifts to NMP – he must submit evidence that permits a jury to find for him. 

If he fails to meet this burden of production or request for continuance, the motion for summary judgment should be granted.

Unclear whether evidence produced by party with burden of production at trial must be admissible or just reducible to admissible evidence.

A non-moving party w/o the burden of production, i.e., defendant, at trial may defeat summary judgment by impeaching the moving party’s witnesses.  

This is not the case when the non-moving party has the burden of production at trial, i.e., plaintiff.  

In this case, party must produce affirmative evidence that satisfies the burden of production at trial.

The fact that the moving party’s witnesses are biased, etc., simply suggests the jury can’t rely, doesn’t mean the opposite of what they say is true.

Even more pointless for the moving party w/o burden of production to challenge the credibility of non-moving party’s witnesses.  Only thing that matters is whether the non-moving party has produced enough evidence to get to the jury.

Credibility issue is for the jury at the burden of persuasion stage, not for the judge at burden of production stage.  

-The justifications for the courts decision in Celotex:

Proper role of summary judgment in a notice pleading system (aligning burden of production at trial with burden of production in summary judgment)

Now that it is easy for P to get past pleading it is only fair to give D a way to expeditiously and efficiently get rid of claims that aren’t supported by evidence.

One way of making sense of the argument is that summary judgment s/be denied in Adickes even under the Celotex framework, b/c Adickes s/have been granted a continuance even if no request has been made.  Ms Adickes had evidence that could be reducible to admissible evidence if granted a continuance.  Under 56 (f) grants continuance.  Sort of puts summary judgment motion on hold.

Ambiguities in Celotex.

There are two important ambiguities that may lead to a different understanding

unclear about what a moving party must do to meet its initial responsibility

unclear about the quality of evidence the non-moving party must produce to defeat the motion

Quality of evidence.  Once moving party has satisfied initial responsibility, what is the quality of evidence non-moving party must produce – under Defense-oriented view, non-moving party must produce admissible evidence or obtain relief under 56 

Under defense oriented view, to defeat the motion, Sullivan and Montour’s testimony would need to be put in a form admissible at trial or fall under rule 56(c).-exceptions to hearsay.

 A # of courts follow the “will call” view.  NMP must produce evidence that put in the proper form would permit a reasonable jury to find for her. 

Non-moving party may rely on inadmissible evidence if it would be reducible to admissible evidence at trial AND she can persuade the court that the evidence in fact will be reduced to admissible evidence at trial.  Under will-call view, this evidence can be used to defeat summary judgment.

Keep in mind, good counsel will meet a higher standard.

Brennan/White suggest discovery is required, as well as follow-up.

 What is the difference b/t admissible evidence and evidence reducible to admissible evidence?

Ex. Adickes evidence, i.e., unsworn stmt of Irene Sullivan and Adickes deposition (hearsay).  

Unsworn stat could be reducible by putting her on the stand.  No longer hearsay, talking about what she saw.  

Similarly, hearsay stmt in deposition is reducible to admissible by putting Carolyn on stand, she would be describing what she saw – no longer hearsay.

In Celotex,  Mr. Hoff’s letter was inadmissible but reducible.  But the P’s husband’s deposition, was not reducible b/c he was dead and couldn’t be produced at trial.

Anderson v. Liberty Lobby, Inc. – Libel action where plaintiff had to prove the false statements were made with actual malice.  Actual malice must be proved with clear and convincing evidence.  This higher standard of proof made it harder for plaintiff to meet burden of production.  Court decided that DC was not erroneous in saying that no reasonable jury would be clearly convinced of actual malice just because plaintiff contended that the sources used were patently unreliable (indirect evidence). 

This case is important b/c it concludes that there is a relationship b/t the burden of production and the standard of proof.  

The quantum of evidence required to meet the burden of production at trial goes up as the standard of proof goes up.

 Standard of proof is used by a jury to determine whether it should find for the party with the burden of persuasion.

Three standards of proof

Preponderance of evidence 

Clear and convincing evidence (fraud, libel)

Beyond a reasonable doubt 

Credibility determination, weighing of evidence and drawing of inferences are jury, not judge functions.  Creates a paradox.  

A judge cannot determine sufficiency of evidence w/o weighing it.  Presupposes a consideration of the evidence itself.  

Court must mean is that a judge should desist from weighing the evidence in the same way a jury would, not that the judge shouldn’t weigh it at all.  

Judges task on a summary judgment or judgment as a matter of law (directed verdict) is different than the jury’s.  

He should not be asking how he would come out if on the jury, but whether it would be w/in the realm or reason for a jury to find for the non-moving party.  

How much weighing of evidence can a judge do to reach this determination?  

To determine what Anderson means we have to draw a sharp distinction b/t direct and indirect evidence.  Only weigh indirect evidence.

Direct evidence directly addresses the proposition to be proved.  If you have direct evidence, you will get to the jury (ex: eyewitness testimony).

Indirect evidence does not address the proposition to be proved unless fact finder draws inferences from the evidence. (Adickes – presence of the policeman in the store, the fact finder through a chain of inferences could conclude that there had been a conspiracy).

Most commentators believe that Anderson doesn’t allow for the weighing of direct evidence b/c the only issue is one of credibility, which should be given to the jury.  

Direct evidence is always strong enough to meet the burden of production at trial but are there circumstances when the direct evidence is so one sided, a court would be justified in concluding that no reasonable jury could find for the other and it would be appropriate as a matter of law.  

But what is clear almost always, assessing the credibility of direct evidence is exclusively a jury function.

The courts/judges assessment of the quantum and quality of evidence may have some impact with respect to indirect evidence, determining what inferences are permissible and then the jury decides whether or not to draw them.

For ex. In Adickes, an inference was permissible (conspiracy) if there was a policeman in the store.  Whether the jury draws that inference is open.

Anderson links the permissibility of inferences to the relevant standard of proof.  

The higher the standard of proof, the more persuasive the chain of inferences must be. For example, if standard of proof in Adickes was clear and convincing, rather than preponderance, the inference of conspiracy by presence of the policeman in the store may not be permitted.  There is no guides, it’s an exercise in judgment, based on the facts of the case.

Don’t look at the pieces of indirect evidence as separate and distinct, rather look at indirect evidence as a whole, and based on this the judge (or student on an exam) will make a judgment on whether the evidence is sufficient to meet the burden of production at trial.  The policeman in the store w/o other surrounding circumstances is insufficient to meet the inference of conspiracy.

Preponderance allows for relatively loose chain of inferences.

*A jury is not required to believe direct evidence over indirect evidence.  The distinction is only crucial as to whether the party has met its burden of production at trial.

State of mind and personal knowledge cases 

There is reluctance in courts to grant summary judgment in cases where questions of state of mind or personal knowledge are involved.

Even if standard for summary judgment has been met, there is some discretionary authority for a trial court to deny summary judgment.  

Also, there can be disputed inferences even when you have undisputed facts.  

There might not be a genuine issue of material fact but judgment could not be granted as a matter of law.  (Person driving 40 –not in excess of speed limit – but up to jury to decide if this was negligent)  See footnote 9, p 1049.

IV. The Right to a Jury Trial

Jury Trial – difficult to overestimate the impact of jury trial on American procedure.

Seventh Amendment:  Creates a constitutional right to a jury trial in Federal court in suits at common law. 

Seventh amendment doesn’t apply to the states – has not been incorporated into the due process clause of the 14th amendment.  There is no 7th amendment right to a jury in state court.  Applies only in Federal court

Congress can grant a right to a jury trial by statute even if the 7th amend doesn’t require a jury trial

Sets a floor rather than a ceiling 

Neither congress nor the courts may deny a litigant a jury trial if he’s entitled to one under the 7th amendment.

7th Amendment became effective in 1791 and has been interpreted in light of English law in 1791.

Two types of courts in England in 1791:

Common law courts

Courts in equity

Right to a legal remedy = common law courts

Right to an equitable remedy = courts in equity determined by the Chancellor (judge)

Damages viewed as a legal remedy = common law courts

Injunctions were cognizable in equity.

Instead of creating separate courts, the federal courts were given both legal and equitable jurisdiction.  Two sides, each governed by procedural rules.  

Jury decided factual issues on the legal side

The judge decided factual issues on the equity side.

Judge decides all legal issues on both sides

Equitable clean-up doctrine – provided that if a suit in equity was filed, incidental legal issues could be tried on the equity side.  

For ex. a suit for specific performance on a K, (an equitable remedy), if filed in federal court, would be filed on the equity side but damages for breach could be awarded on the equity side in addition to or in lieu of specific performance (damages for the breach could be viewed as an incidental legal issue).  No jury involvement.

In 1938 Fed Rules of Civ Pro took effect, which created the merger of law and equity.  They established a set of rules for suits at common law and suits at equity.

Beacon Theaters v. Westover

Fox sought in its complaint

injunction against Beacon from filing lawsuits

declaratory judgment establishing there had been no violation of the anti=-trust laws.

Beacon responds:

files an answer

files a counter-claim, seeking damages that Fox violated anti-trust laws

files a cross-claim (don’t need to worry)

Requests damages 

Requests jury trial-goes to much trouble to get a jury

Wants a jury trial b/c the issue is how quickly first run pictures can come to less expensive theatres.  Movie going public (on jury) may be more sympathetic to make it easier for first run to get to less expensive theatres.

District Court orders the case tried as follows case split in two:

Try Fox’s issue first b/4 the judge

If anything left over to try, then try Beacon’s counterclaim b/4 a jury after

Trying Fox’s complaint first to a judge might deprive Beacon’s counterclaim from a jury b/c the issues decided by the judge may prevent the case from being tried by a jury based on the doctrine of Collateral Estoppel/aka issue preclusion. 

Once the issue has been decided that the parties are in competition, that issue cannot be brought up in another action and would serve to deny a trial altogether.  

If judge decides clearances are reasonable, jury can’t come in with another decision.  

Fox’s request for a declaratory judgment that they had not violated anti-trust laws was viewed as sounding in law.  

Reason- historically it would be treated as equitable but SC concluded the Declaratory Judgment Act was not intended to affect the right to a jury.

Declaratory Judgment Act basically allows you to get a declaration of your legal rights that can be used to enforce those rights later.  

One needs to look to the circumstances to the case, making the declaratory judgment request a chameleon, taking on the color of the case (equity/legal).  

Circumstances that are relevant in deciding if declaratory judgment should sound in law or equity as follows:  Two types of declaratory judgment:

 When declaratory judgment is sought in addition to or in lieu of other relief for an alleged wrong

if party could have sought a legal remedy for the wrong, the declaratory judgment will sound in law.

Ex. if Beacon seeking damages as well as a declaratory judgment, the declaratory judgment would be legal b/c it is in addition to or in lieu of a legal remedy.

When declaratory judgment is sought to beat the other party to the punch

Basically an inverted lawsuit.  

The relevant circumstances in deciding where the declaratory judgment is where the claim Beacon could have brought if they had sued first would be.  Since this would have been in law, Fox’s request for declaratory judgment is legal in nature.

Court of Appeals recognized that Fox’s request for declaratory judgment should be characterized as legal so why did they conclude no right to a jury.  

Because the right to jury s/be determined by the complaint as a whole.  

Since they sought an injunction, the court could decide that the case could be tried in equity – equitable cleanup doctrine.  

Even the legal part could be tried in equity w/o a jury.  

Further held that court had discretion (discretion to decide which order to try cases in) in trying Fox’s claim first w/o jury and then try Beacon’s counterclaim if anything left.  Issue of reasonableness tried by court.  If Fox prevails, case is over. 

Court of appeals analysis represents the traditional approach to right to trial by jury. 

Supreme Court decides the traditional approach doesn’t survive the merger – preserves the jury.

Issues common to legal and equitable claims should be tried to a jury.

Must be brought in the same action.

 As a general rule it is unconstitutional for a Federal Court to try equitable claims first if the result is collateral estoppel on issues relevant to the legal claims. 

In practice, normally both legal and equitable claims are tried at the same time in the same courtroom b/4 judge and jury.  If there’s anything left to decide after jury decision, the judge will decide the equitable issues.

Courts reasoning to reject traditional approach relying on the merger of law and equity:

Trying equitable claims first and then the legal claims is the functional equivalent of an injunction.

But an injunction is only appropriate when legal remedies are inadequate and there is irreparable harm.

So what DC did first (trying Fox’s equity claim first) is acceptable only when needed to do justice and only in a system with separate courts of law and equity.

In a merged system, there is no reason why an equitable claim has to be tried first.

In a merged system, court can enter one judgment for both claims together.  Shrinks the scope of equity b/c there is no need to try equity first.

Justice Black favors a jurisdictional approach, applied to modern conditions.

expands the right to a jury trial significantly b/c now if common issues to both legal and equitable claims, must be tried to a jury.

Justice Stewart is faithful to historical results.  How it would be done in 1791 England, where equitable claim could be tried first.

Beacon established that when legal and equitable claims are brought in the same suit, the jury determines the legal issues first.  

Dairy Queen, decided 3 yrs after Beacon.  J Black reaffirms the holding in Beacon.

Equitable accounting is a judgment for a balance due when the accounts b/t the parties are complex.
Traditionally a claim for an accounting was viewed as an equitable claim b/c the issues are complex.  Court in DQ decided the claim for accounting was legal rather than equitable.

Concluded under the procedure in 53(b) that a master could be appointed to assist the jury in complex matters so no need to try in equity.

DQ makes explicit that the equitable clean-up doctrine (allows a court of equity to decide legal claims that are incidental to the equitable claim) is dead.  Under the doctrine a court of equity could award damages in addition to or in lieu of specific performance.

Merger of law and equity destroyed the justification for trying damages claims w/o a jury.  

Death of equitable clean-up doctrine shows how the rules have shrunk the scope of equity and expanded the right to a jury trial.  

8 yrs after DQ, SC decided Ross.  This case was known as a derivative suit –

one in which a corporate shareholder sues a third party on behalf of the corporation.  Instead of the corporation suing on its own behalf, a shareholder does.  

SC held in Ross that although derivative suits once could be brought only in equity, after the merger what matters is the claim being asserted.  Is it legal or equitable.

A derivative suit is a procedural device to get into court and not about substantive law.  Before the merger the procedural device determined the court that it would be tried in.  

Now the nature of the procedural device doesn’t matter, the substantive claim is what’s important.

Suit tried in the same court under the same rules of procedure.  In determining whether or not jury, makes sense to focus on underlying claim rather than the origin of the device.

Parklane is what happens is a legal claim is brought in two suits after an equitable claim has been determined.

Two suits in Parklane – SEC v. Parklane, Investors v. Parklane

First suit brought by SEC was entirely equitable and that suit was tried by a judge.  Parklane lost.

Later investor’s brought a damages suit, Parklane wanted to re-try the facts of the equitable suit before a jury on the issues already decided by the judge.

Issue in Parklane, is under the collateral estoppel doctrine, the investors could bind Parklane to the determinations of fact in the earlier suit.

Court concluded that even though the investors were not a party to the earlier suit, didn’t prevent the collateral estoppel doctrine to apply.  

Parklane still said entitled to jury b/c investor’s claim was legal – seeking damages.

Court held that the 7th amendment didn‘t prohibit the theory of collateral estoppel just b/c the judge made the factual determinations earlier.  

The rule in Beacon is that fact issues common to both must be tried to the jury.  Applies only if equitable and legal claims are brought in same proceeding.

Here we have two separate suits.  Since separate, collateral estoppel applies   

Lytle Case

If a judge erroneously denies a party a jury on legal issues, the party is not bound by findings of judge.

Party cannot be bound by collateral estoppel where but/for the court’s mistake, common issues would have been tried to a jury.  Court’s mistake can’t deprive ð the right to a jury on all the common issues.   Judges findings on title 7 claim did not get collateral estoppel effect.

Focus here has been on the proper interpretation of the 7th amendment, which applies only to federal courts, not state courts.  Many state courts have rejected Beacon and the line of cases following Beacon and have adopted J Stewarts (dissent in Beacon) approach.  (TX awards a jury trial for all claims, legal and equitable)

V.  Selecting the Jury

There is no requirement that the jury that actually tries the case be comprised of a fair cross-section of the community.  That is only required in the jury pool.

Two kinds of challenges that can be exercised 

Challenges for cause 

Party may challenge a juror for cause if it feels the juror is biased or falls in a category that is deemed biased as a matter of law.

Peremptory challenges

Peremptory challenge may be exercised for any reason or no reason at all.

Batson case (criminal) court has placed limits on the exercise of peremptory challenges first on the basis of race and then on the basis of gender.  

Edmonson stretches Batson to civil cases.

Court concluded that civil litigants are prohibited from exercising peremptory challenges on the basis of race.  

How this works:

Party challenging peremptory challenge based on discrimination must make out a prima facie case, which is made out if all relevant circumstances give inference to purposeful discrimination.  

May rely on a pattern of strikes against the group for which discrimination is claimed 

May rely on the type of questions in voir dire.

If prima facie case is made out, burden shifts to the other side to come out with a race neutral explanation.

Once this has been articulated, trial court must decide if the party has met burden of persuasion.

Before Purkett reason had to be plausible and connected to the peremptory challenge.  There was a judgment as a matter of law.  What was questioned was whether that reason was the real reason.

After Purkett, a reason does not have to be plausible, in essence this means the district courts are on their own once a race/gender neutral reason has been provided.  Judge may say it is implausible, but it is not required to do so.

VI.  The Province of the Jury
Directed verdict and judgment notwithstanding the verdict (JNOV). Summary judgment’s analog at trial.  Technically these are now known as a motion for judgment as a matter of law (directed verdict) and Renewed motion for judgment as a matter of law (JNOV).  

Motion for judgment as a matter of law/Directed verdict:  At trial the p goes first in presenting evidence on case in chief.  D has opportunity to cross-examine.  If at end of case in chief, the D has a reasonable argument that ð has failed to meet its burden, this is the first opportunity to move for a directed verdict.

if denied or not brought, D presents evidence on his case in chief, inc. affirmative defenses

IF at end, P has a reasonable basis for arguing D hasn’t met burden of production, P can seek a directed verdict

Rule 50 P can seek a directed verdict on any single issue as well.

If D has burden of production, all P has to do is demonstrate D hasn’t met burden of production, but if P seeks a directed verdict on grounds that a jury would be compelled to find for him - more difficult issue.

This would be true only if D fails to meet burden of production on affirmative defenses and evidence on P’s claim compels a finding for him – then directed verdict.

Burden of production may shift from one to another during the course of trial.

P first needs to prove a prima facie case and then burden shifts to D even though burden of persuasion remains with P.

The other way it shifts during trial depends on amt of evidence P has presented.

Typically for burden to shift at end of case in chief two conditions must be met:

D HAS TO have been unable to raise an issue of credibility during the cross examination of P’s witnesses

If credibility is raised, burden of production doesn’t shift, burden of persuasion shifts.  Then to jury.  No judgment as a matter of law.

The evidence must be sufficiently strong to compel a jury to draw any of the required inferences in favor of  P.

It is very rare that these conditions will ever be met, but it can happen.  

If in fact the two conditions are met, then the burden of production shifts to D.  

He then has an obligation to present affirmative evidence to allow a jury to find against the P.  

If D fails to do that and fails to meet burden of production on affirmative defenses, court can grant a directed verdict in favor of the P.

Shifting of burdens is important in figuring out when a judge can grant a judgment as a matter of law – if burden doesn’t shift, always a jury issue.  

Plaintiff must prove each and every element in order to win.  Defendant only has to prevail on one issue in order to win.

Difference b/t meeting a burden of production and shifting the burden of production:

Meeting the burden of production ð must produce sufficient evidence to allow a reasonable jury to find for you.

Shifting burden of production is presenting enough evidence strong enough to compel jury to find for ð in circumstances where D has been unable to raise a credibility issue.

Once burden shifts to D, must produce affirmative evidence.

At the end of P’s case in chief, at most the burden of production has shifted.  Cannot move for directed verdict until after D’s case in chief but circumstances where P is entitled to directed verdict are very rare.  

Renewed Motion for Judgment as a Matter of Law/JNOV:  Assuming case is not disposed of by a motion b/4 it gets to jury, it goes to jury after instructions.  After the verdict  is returned, the loser can file a JNOV motion.

Standard for JNOV is the same as the standard for summary judgment and directed verdict.

Court will grant if it concludes a reasonable jury should have found for moving party.  

Two requirements for JNOV:

JNOV must be filed w/in 10 days of the entry of judgment

It is also required that moving party sought judgment as a matter of law (directed verdict) at the close of all the evidence.  Trap for the unwary.  Rule 50.

D has to bring a motion at close of evidence b/4 goes to jury in order to preserve the right to seek it as JNOV. 

Circumstances where D would not bring such a motion for directed verdict at close of evidence are rare.  

P is more limited in bringing the motion for directed verdict at close of evidence b/c the standard is higher – defendant fails burden of production on affirmative defenses and plaintiff’s evidence compels a finding for him (this is in connection with an effort to get rid of entire case, not just one aspect).

Options when verdict loser has brought JNOV:

If reasonable jury could find for either party, must let judgment stand.

If reasonable jury would be compelled to find for verdict loser:

Order new trial of its own initiative – only if MP is entitled to JNOV and judge believes defect in NMP’s proof might be remedied in second trial.

Direct entry of judgment as a matter of law – MP is entitled to JNOV and defect in proof could not be remedied by new trial.

New Trial Motion

A verdict loser can also bring a new trial motion in addition to or in lieu of the motion for judgment as a matter of law.  Like the other motions, must be brought w/in 10 days after judgment entry.  

Based on insufficiency of evidence
Less drastic remedy than j nov.  Simply means a new jury gets a crack at the case.  Not as invasive of jury province.

Standard:  Not indicated in FRCP.  Most courts apply the “miscarriage of justice” standard.  

Verdict must be against the “great weight of the evidence,” but this is easier standard than for sum jud, directed verdict, or j nov.  Gives court greater flexibility in controlling jury.

But judge not to act as 13th juror.  Cannot grant new trial just because he disagrees with verdict.  

Judge may consider credibility, but judge should be very careful in substituting its own judgment for jury’s, especially in fairly simple cases where jury is unlikely to be confused. (Spurlin – suit against manufacturer of school bus claiming negligence in braking system. Court held that ev. was, at most, conflicting.  Not grounds for new trial.)  

Based on procedural errors that contaminated the proceeding

Virtually limitless kinds of errors that might be addressed in motion for new trial, including juror misconduct, erroneous instructions, etc.

Rule 61 Harmless Error Rule
  Error that doesn’t affect rights of parties (does not make any difference in outcome of trial) is not grounds for new trial.  Error must appear inconsistent w/substantial justice to be grounds for new trial.  

Technically, this rule applies only to district courts, but applies to appellate courts by statute.

JNOV and New Trial Motions Together:

Rule 50 recognizes a party may request a new trial at the same time requesting JNOV, in fact it always makes sense to do both because its easier to get a new trial based on insufficiency of evidence.  

Also, if you can get past the harmless error rule, makes sense to bring the motion for new trial on that basis as well.

If Court grants a renewed motion for judgment as a matter of law, a new trial may be granted conditionally – only available if judgment as a matter of law is reversed on appeal.  

When Judgment granted as a matter of law Rule 50 requires all other motions be ruled on at the same time.

Verdict winner – if trial court grants loser’s motions, verdict winner may decide to file a new trial motion w/in 10 days of the entry of the new judgment (rule 50(c)(2).  

A new trial motion will not question the efficiency of the evidence.  It will be based on procedural irregularities that the winner may have ignored b/c verdict was in their favor.  

If judgment as a matter of law is entered for loser, now winner has an interest in filing a motion regarding the procedural irregularities.

When a court grants a summary judgment, directed verdict or a JNOV motion, they have made a determination that the case should not be decided by a jury.

Even if facts are undisputed, a court may be unable to grant judgment as a matter of law.

It may make a diff whether a judge or jury decide a case.  Why?

Jury may be swayed by a sense of sympathy, justice

Jury is more of a black box, Judge has to render findings of fact

Judge may have an elite point of view, Jury is average

Greater risk with the judge – one decision maker

Complex cases – Judge may have superior education, jury may not be quite as educated.  Judge trained to apply the law, jury focused on justice and sympathy

Jury has 12 reasonable minds, might be better in some things to have 12 different minds to bring to the decision. 

Jury looks at things with fresh eyes.  Judge may have seen 1,000 cases like this and is more jaded, less gullible.  

Jury is concerned with justice in a particular case, a judge is more focused on social costs and benefits of the rule he is propounding.

Stout case involves a determination of who the decision maker should be.  Often it is in terms of if the question is one of law or fact.

In Stout the SC determined that what a reasonable person (negligence case) would do is a question for the jury – getting a sense of what the community believes is reasonable.

In this instance, the jury is applying a reasonable person std to a set of facts.  

The jury is telling us what the law is, deciding the meaning of the reasonable person std in the context of the case.  Often the reasonable person std is referred to as a question of fact b/c the jury is deciding the issue.

The law/fact distinction is really about who the appropriate decision maker is.

What drives good opinions in this gray area is to understand that it is an issue of policy – who is the better decision maker in a particular context, the jury or the judge.

* For ex., an unambiguous contract’s terms is a question of law

Two basic types of verdicts:

General verdict – black box.  The jury’s decision w/o explanation.

This is the usual form of verdicts across the nation (exception of TX state courts)

Gives juries an enormous amount of power.

If a court uses a general verdict, can use to enforce an issue of law only if there is no genuine issue of material fact (i.e., summary judgment).  

If there is a genuine issue of fact, court can only instruct the jury as to the standard to apply

If a party meets burden of production at trial to get to the jury, the jury can decide the case as it sees fit.

Special Verdict – 

Jury explains verdict by finding specifically on all the issues essential to plaintiff’s case.

Makes it harder for juries to serve function of providing justice over law. 

Rule of evidence 606(b) applies in both civil and criminal cases – Tanner case

Court in Tanner refused to accept evidence from the jury on behavior of jurors during the trial based on Rule 606.

If there had been independent evidence, maybe a different result.

Dissent argues that as matter of interpretation of the text of Rule 606(b), the court got it wrong.  They say 606 only applies to activities during deliberations and in this case the activities in question occurred during the trial.

Lawyers were trying to bring out that there was drinking and drugs during the trial.  

Majority ignores the plain text of the rule, in favor of reading the rule very broadly, encompassing anything related to deliberations.

Court also concludes that drugs and alcohol were not outside influences, which is an exception to the rule.

Drugs/alcohol voluntarily ingested is no more outside influence than lack of sleep, virus, etc.

The underlying logic of  rule 606:

It is important to maintain the privacy of jury deliberations

In civil cases where a reasonable jury could decide either way, we want the jury to be able to decide according to community values.

If they were required to testify about their thought processes, the deliberations would be affected or controlled by outside influences

In a civil case, a jury doesn’t have unlimited power so if a judge concludes a jury could only conclude one way, he can enter a judgment as a matter of law.

If a court learns of irregularities in deliberations b/4 verdict is returned, or the verdict on its face shows misconduct, the court can intervene and order a new trial.

Even taking into account the various limitations, the jury has enormous power in a civil case, especially when dealing with a general verdict.  

As long as evidence permits jury to find either way, the jury can ignore instructions and decide the case as it sees fit.

Rule 606 (b) and the general verdict are pillars

CHOOSING THE COURT AND THE LAW

Four basic requirements that must be satisfied b/4 a suit can be brought in a particular court:

Subject matter jurisdiction

Refers to the power of a court to hear certain kinds of cases

Federal question

Diversity

Territorial jurisdiction (aka personal jurisdiction)

Refers to a courts authority to require a party to appear

Venue – typically is decided based on where the act took place or where the Ä resides

Deals with the question of which of the courts with personal and subject matter jurisdiction should hear a case.  If accident takes place in Austin and parties reside in Austin, venue should not take place in the northern district, but the western district.

 Ability to withstand a motion to dismiss on grounds of forum non conveniens

Even if a court has subject matter jurisdiction, territorial/personal jurisdiction, and venue is proper, should it be dismissed on the grounds it could be tried more conveniently elsewhere (forum non conveniens).

VII.  Subject Matter Jurisdiction

Federal Subject matter jurisdiction – refers to what kinds of cases a court can hear.  

Every state has a court of general jurisdiction.  In TX, it’s the district court.

General jurisdiction can hear any kind of case, limited only by specific exceptions.

Can hear most cases based on federal law.

Every federal district court in the country has subject matter jurisdiction when the parties are of diverse citizenship and the claim is in excess of $75,000.

Not every federal court has the power to require a particular citizen to appear (personal jurisdiction).  For ex., if a case is b/t one of TX and one of NY and accident happened in TX., only federal courts in TX and NY would have personal jurisdiction.

Federal courts are courts of limited jurisdiction – may hear only those disputes for which jurisdiction has been conferred both by the constitution and by statute.

Congress has not made the jurisdiction of fed courts exclusive – means that in most cases where a fed court has fed jurisdiction, a state court of general jurisdiction can also hear, though there are exceptions, i.e., anti-trust cases.

Normally state courts can hear anything federal courts can with certain exceptions, i.e., antitrust laws.

Three basis of federal jurisdiction:

General – Federal Question jurisdiction

Diversity Jurisdiction

Supplemental Jurisdiction

FEDERAL QUESTION JURISDICTION:  

Constitutional Authorization – Article III, §2 of constitution.

“Judicial power shall extend to all cases arising under the constitution, treaties, or laws of the US.

“Arising Under” Osborn v. Bank of US – case arises under laws of US whenever a question federal law might be an ingredient in a case.

All cases involving Bank of US fall within meaning of Art. III, §2 because there is always a preliminary issue as to whether the bank, a creature of fed. Law, has the right to sue (fed. Question).  Doesn’t matter if this issue was actually raised in case or not.  Important thing is that it might be raised.

Statutory Authorization

Title 28 §1331: confers general federal question jurisdiction using language virtually identical to words in the constitution (arises under laws of US).

Note that in Osborn, court found statutory authorization not in §1331, but rather in the bank’s corporate charter that provided that the bank could sue or be sued in state court or in any circuit court.

Meaning of “arising under” narrower in §1331 than in constitution:
A case arises only if a Fed question would appear on the face of a well-pleaded complaint.

Does Federal law supply an element of the claim?  The answer will always be yes when fed law creates the claim, for ex., congress passes title 7 so a title 7 claim will always supply the elements.

The well pleaded complaint rule makes clear that statutory “arising under” jurisdiction cannot be based on a fed defense to a claim created by state law.  In such a case, there is no statutory arising under jurisdiction.

Mottley Case –

Mottley’s claim did not satisfy the well-pleaded complaint rule b/c specific performance has two elements:

breach of contract

inadequacy of legal remedies

Neither of these is a federal question.  Mottley’s were anticipating an affirmative defense of Federal law prohibiting them from providing the free passes. 

The well-pleaded complaint rule require that anticipated defenses be disregarded for purposes “arising under” to bring in federal court.

Removal of suits from state to federal court.  Sec 1441 and 1446 a, b, d. 

Sec 1441 – Actions removable generally 

Allows a D to remove a case from state to fed court IF the suit could have been brought in fed court in the first case.  

Means the well-pleaded complaint rule applies to cases removed to federal court.  

Even if D has asserted a federal defense in his answer to a non-federal well-pleaded complaint, he can’t remove to federal court.

P is master of the complaint.  

P can therefore choose to rely on state grounds to keep out of federal court, even if the complaint could have been asserted under fed law.  

A P could bring a federal claim to state court and if the D doesn’t remove (but he has the ability to remove in this instance) it can be heard in state court.

One exception to the rule that P is master of his complaint – the complete preemption doctrine.

This occurs whenever Fed law supersedes state law.  

A preemption defense generally does not create federal jurisdiction.

Once an area of state law has been completely preempted any claim based on that preempted law is considered from its inception a federal claim and therefore arises under fed law.

The difference b/t an ordinary preemption defense (like in Mottley) and a complete preemption is complete preemption allows removal to fed court.

The complete preemption doctrine is a very limited exception to the rule of the P being the master of his complaint.  It has only been endorsed in a few areas of law (Labor management relations act and Erisa)

Hybrid Claims:  Federal law incorporated into a state cause of action.  They usually do not expressly refer to federal law.

Federal law is said to be incorporated into state law when:

state law has created the cause of action and

liability under state law is determined, at least in part, by applying a federal rule of decision.

Ex.  Pacifica thinks title 7 (employment discrimination) is not sufficiently strong so the legislature passes a law that says any employer in the state that violates title 7 will be liable to injured party for treble damages.  Pacifica legislature created the claim.  Could be put in this form:

If an employer in Pacifica violates title 7, they are liable for treble damages.

Liability here then depends on a question of federal law, even though the claim was created by state law

Easy example of a hybrid claim.

Merrell Dow case:

The hybrid claim in Merrell Dow was that MD was negligent per se (state) for violation of FDCA (federal) by misbranding Bendectin.

This misbranding in violation of fed law, if it occurred would be negligence per se under Ohio law.  

Violation of fed statute would be negligence per se under state law.  

State law created this cause of action for negligence and the FDCA provides the rule of decision.  Fed law is incorporated into state law = hybrid claim.  

- The issue in Merrell Dow was whether the P’s negligence per se claim arises under federal law w/in the meaning of § 1331 (federal question) and is therefore removable.

Leading case b/4 Merrell D on issue of hybrid claims was Smith v. Kansas City Title & Trust (1921).  Two arguments here:

The allegation that the bonds were issued under an unconstitutional law satisfied the well-pleaded claim rule.  This was sufficient to make the claim “arising under”.

Irrelevant that state, rather than federal law created the cause of action

Justice Holmes dissented in Smith, saying it should’ve been decided under the rule he set forth that “a suit arises under the law that creates a cause of action”. (Holmes test)

Smith rejected Holmes view.  Note: If something satisfies the Holmes test, it definitely satisfies the well-pleaded complaint rule in that there will be arising under jurisdiction by virtue of the fact that an element of the claim is going to be federal.      

Smith says if a question of federal law appears in the complaint, you have statutory “arising under” jurisdiction.

In order to determine if the state law has been violated, need to figure out the federal law first.

13 years after Smith, the court decided the Moore case in 1934, a similar case to Merrell Dow – negligence per se state claim that incorporated under federal law.  W/o so much as mentioning Smith, the court held that a suit brought under such a claim would not be considered as “arising under”.

The claim in Moore satisfied the well-pleaded complaint rule and so the court’s decision in Moore is inconsistent with Smith 

Although the federal question appeared on the complaint, the court concluded that a suit brought on such a claim should not be regarded as a suit arising under the const, laws or treaties of the US.

So, MD arose under these two opposite positions.

Merrell Dow removed to federal court, saying there was federal question jurisdiction.  (Notice for removal – Sec 1446: don’t have to petition for removal anymore.  Just file the appropriate notices, a case is removed w/o more.  If improperly removed, a motion to remand is made.)

Rule in Merrell Dow (Majority view): A federal question must appear on the face of a well-pleaded complaint but the fact that a federal question appears, w/o more, does not give rise to a “arising under” jurisdiction under a hybrid claim.

As a general matter, a state created cause of action incorporating federal law is w/in federal question jurisdiction if and only if there would be a private right of action under federal law.

A private right of action:  federal statute doesn’t always give rise to private cause of action.  The right to seek enforcement of a federal statute is sometimes limited to government officials.

If congress gives private individuals a right to enforce a particular provision of fed law in the courts, these individuals are said to have a private right of action.

Congress may expressly give a private right of action.  For example, USC Sec. 1983 (Civil action for deprivation of rights).

When Congress does not expressly create a private right of action, it doesn’t mean there is no private right – courts need to determine if there is a implied private right of action under the federal statutes.

Basically, it is up to congress to decide if an individual has a private right of action.  

MD test focuses on whether the P could sue under the federal question asserted in the hybrid claim.

For ex., a complaint seeking relief under Pacifica – treble damages for Title 7 violation.  Holmes test says no fed jurisdiction b/c it is a state created cause of action saying you are entitled to treble damages if violate Title 7.

Under MD, would be okay b/c Title 7 creates a private right of action under federal law. 

All Smith is concerned about is whether a federal question appears on the face of a well-pleaded complaint.

Brennan (Dissent) focuses on the purposes of Sec 1331, which he argues doesn’t support the courts approach.  Points to two objectives to having federal courts jurisdiction:

Promotion of uniformity of interpretation

Accuracy of interpretation

Majority’s primary concern is that the Smith rule that would allow fed question jurisdiction whenever one appears in a complaint, which would dramatically increase the volume of litigation in the federal courts – don’t want that.  

To avoid the flood, court came up with a notion of tying jurisdictional analysis with the existence of a private right of action under the federal law, reducing the number of claims that could potentially be brought in federal courts.

But court limits this application.  The jurisdictional issue turns on the substantiality of the federal question.  Need to determine if the federal question is sufficiently substantial to warrant federal question jurisdiction.

Argues that Smith and Moore can be reconciled by focusing on the importance of the federal interest at stake.

Court indicates that certain federal issues may be sufficiently substantial to authorize federal jurisdiction even in the absence of private right of action under sec. 1331 over a hybrid claim.  Very few courts have taken up this option.

Even though a federal private right of action exists the, role of the federal claim may not be sufficiently substantial to justify jurisdiction.

Berg v. Leason 

Malicious prosecution under CA law – probable cause determination was federal in this case but court said not substantial.

Trend has been to narrow the availability of a private right of action.

Don’t need to analyze the substantiality of a federal question on a hybrid claim beyond the rule of Merrell Dow.  Need to know and explain why in some cases the general rule of Merrell Dow may not be the end of the analysis.  (First, is there a private right, then the substantiality of the federal question)

Relationship b/t declaratory judgment actions and subject matter jurisdiction – Can a request for declaratory judgment can be used to evade the well-pleaded complaint rule.  No, courts will look at what the complaint would have looked like if the plaintiff hadn’t sued first (What would defendant’s complaint looked like if he were the plaintiff) 

DIVERSITY JURISDICTION – Purpose: to protect out-of-state litigants from prejudice (regional basis).

Constitutional Authorization – Art. III, §2 confers jurisdiction on federal courts over “controversies between Citizens of diff States;…and between a State, or Citizens thereof, and foreign States, Citizens or Subjects.”

Statutory Authorization

Originally in Judiciary Act of 1789

Now in §1332.

1332(a)(1) citizens of diff states

1332(a)(2) citizens of a State and citizens or subjects of a foreign state

1332(a)(3) citizens of diff States and in which citizens or subjects of a foreign state are additional parties

For the purposes of this section, an alien admitted to the U.S. for perm. residence shall be deemed a citizen of the State in which such alien is domiciled.

Details of §1332

Complete Diversity – Strawbridge v. Curtiss (1806) said that 1332(a)(1) requires that all the p's be of a diff citizenship than all the Ds.  

Citizenship for persons based on domicile:

Intention to indefinitely reside in the state, AND

Current actual residence in state.

Domicile doesn’t change until person takes up residence in diff place with intention of remaining indefinitely. (Ex: Mas v. Perry – Mrs. Mas lived in LA for graduate studies but did not intend to remain there indefinitely.  So her domicile continued to be Miss where she grew up.)

Husband’s domicile NOT attributed to wife.  (Ex: Mrs. Mas not domiciled in France where her husband was domiciled.)

Note that a U.S. citizen domiciled in a foreign country has no state citizenship.  Such a person would not fall w/in §1332 because he is neither a citizen of a state nor a citizen of a foreign country.

Ex of Mas v. Perry:

Mr. Mas (France)  v.     Perry (LA) Mrs. Mas (Miss)

§1332(a)(1) Mrs. Mas & Perry citizens of diff states.  Diversity.

§1332(a)(2) Perry citizen of state of LA & Mr. Mas citizen of foreign state (France).  Diversity jurisdiction.

§1332(a)(3) Citizens of diff states & in which citizens of foreign state are additional parties.  Mrs. Mas & Perry citizens of diff states.  Mr. Mas additional foreign party.  

Corporations are citizens of the states in which it is incorporated and in which it has its principal place of business (determined by different approaches).

Unincorporated associations assume the citizenship of each and every one of its members. (Ex:  Law partnership w/partners in every state will be citizen in every state.)

Diversity must exist at the time the complaint is filed.  

Less clear what happens if it later disappears.  

But, if, for example, Pl was domiciled in Miss but lived temporarily in LA at time suit filed and D was domiciled in LA, there is diversity.  If Pl later decides to remain permanently in LA, diversity is unaffected.

If there is not complete diversity, fed ct might invoke Rule 21 to dismiss claim by or against a nondiverse party and achieve complete diversity.  

This discretionary mechanism may not always be appropriate (esp. if lack of diversity was clear from the beginning.).

But may be appropriate if issue of subject-matter jurisdiction is raised after trial.   Better than dismissing the entire suit when state SOL may have already run.

Amount In Controversy Requirement

As of 1997 = $75,000

Each plaintiff must meet the amt. in controversy requirement.

Legal Certainty Test 

 P's good faith claim for more than the amount required controls, unless it appears to a legal certainty that the claim is really for less.  Weighted toward the Pl. 

Ex: Mas v. Perry – Ct held that Mr. Mas’s recovery of only $5000 was not grounds for dismissal because D could not prove to a legal certainty that Mr. Mas could not have recovered the required jurisdictional amount.

Removal Issues in Diversity Cases

§1441: Removable only if none of the defendants is a citizen of the state in which the action has been brought.  

Ex:  Mr. and Mrs. Mas filed in LA state ct.  Perry cannot properly remove because he, as D, is a citizen of LA, where the suit was brought.

Narrower removal under 1332 than under 1331.

§1446(b): If there is no diversity initially but later amendment creates diversity, D can remove but must do so w/in 1 year after the commencement of the action.

SUPPLEMENTAL JURISDICTION – permits the court to decide a claim that it doesn’t have statutory or constitutional jurisdiction over if it is closely related to a claim it does have jurisdiction over.

Constitutional Authorization for jurisdiction. over claim supplemental to federal question claim – Art. III, §2

Osborn established that constitution authorizes fed. jurisdiction whenever there’s a fed ingredient in the case.

UMW v. Gibbs defines what constitutes one constitutional “case”:

“Free-standing claim” – claim over which there is statutory “arising under” jurisdiction.  The fed question (§1331) claim must have substance (not frivolous on its face).  

Guards a/g possibility that party would rely on bogus fed claim to get state claim into fed ct.    (Ex: In Gibbs, freestanding claim was alleged violation of §303 of Labor Management Relations Act – fed law.) 

The state and federal claims must derive from a common nucleus of operative fact.  

Clearly satisfied if substantial factual overlap b/t claims.  

Not all courts require factual overlap and are moving toward a logical relationship standard.  This comes from the ancillary jurisdiction line of cases.  Gibbs is a pendent jurisdiction case.  

Moore v. NY cotton Exchange:  part of the same transaction or occurrence.  There needs to be a logical connection.  

Do fairness and considerations of convenience and judicial economy indicate that claims should be tried together?

How do you decide what constitutes a logical relationship?

Ask Do fairness and consideration of convenience and judicial economy indicate that claim should be tried together?

Assuming claims are sufficiently related to warrant reading the claims as part of the same constitutional case, are there other reasons for saying there is not jurisdiction – discretion prong

Fed claim is insignificant

Fed claim has been dismissed

If it appears the state claim is real body to which the federal claim is only an appendage, it may fairly be dismissed.  Discretion prong of supp jurisdiction test.

A federal court may exercise supplemental jurisdiction only if there is a constitutional and statutory basis to do so. 

Statutory Authorization for jurisdiction over claim supplemental to federal question claim 

Implied prior to 1990

Expressly granted in §1367 to the extent of the constitution after Finley v. U.S.
§1367(c) allows the court discretion to dismiss a supplemental claim, which it has the statutory & constitutional power to hear.  

Constitutional Authorization for jurisdiction over claim supplemental to diversity claim – Art. III, § 2

Requires freestanding action in diversity.  Substance is irrelevant here.  That requirement applies only to fed questions.

Supplemental state claim must meet same “common nucleus of operative fact” test as above.

Statutory Authorization for jurisdiction over claim supplemental to diversity claim 
Prior to §1367, Owen Equip & Erection Co. v. Kroger established that statutory authorization was implied but supp jurisdiction not allowed when it would  flout congressional intent in §1332 to require complete diversity.

Kroger v. OPPD

Owen Equipment v. Kroger case

Mrs. Kroger brings claim against OPPD.  

OPPD enjoins Owen Equipment – claiming that Owen is liable to OPPD if OPPD is liable to ð.  This is called an impleader claim.   OPPD is entitled to partial indemnification from Owen.

OPPD then moves for summary judgment.  While motion is pending, Kroger amends her complaint and asserts her claim against Owen.

OPPD is granted summary judgment so case is b/t Owen and Kroger.

It is discovered at trial that Owen and Kroger are both from Iowa so no diversity of citizenship 

Motion to dismiss for lack of subject matter jurisdiction.  District Court denies motion to dismiss. Court of Appeals affirms.

Supreme Court reverses and says there is no subject matter jurisdiction.  Kroger out of luck.

Claims asserted in Kroger case were procedurally proper.  They were authorized by the joinder rules of the FRCP.  But rules of procedure do not confer subject matter jurisdiction.  Could be procedurally proper but jurisdictionally improper.  Must ask both questions as to whether courts have subject matter jurisdiction.

Kroger=IA; OPPD=Neb

OPPD v. Owen

OPPD and Owen both Neb.

Kroger v Owen (later discovered to be IA)

When considering subject matter jurisdiction, two step analysis

Look at claim itself – does it qualify as a freestanding claim.  

Here claim based on state law and no diversity so claim doesn’t qualify as a freestanding claim.

Looking at the suit as a whole, does the court have supplemental jurisdiction?  OPPD’s claim against Owen qualifies for supplemental jurisdiction. 

Kroger and OPPD have diversity so since OPPD is impleading Owen that case depends on the resolution of Kroger/OPPD.

Common nucleus of operative fact test – the claim arises under the same set of facts as the free standing claim b/t Kroger and OPPD. 

Can therefore treat the impleader claim as part of the same constitutional case.  A constitutional basis is not enough, must also be a statutory basis for jurisdiction

B/4 sec 1367, courts implied statutory authorization, after congress expressly gave statutory authorization.

Analysis of Supp jurisdiction b/t Kroger/Owen

Court refuses to imply statutory authority b/c it felt doing so would flout the complete diversity demand of sec 1332.

Complete diversity requirement represents a congressional mandate that jurisdiction not be available if P and D are from same state.  Owen is not a D, but a third party D.  That arguably is outside the scope of the congressional mandate.

What Kroger is about is whether Owen’s status as a third party D rather than a D makes a difference in supplemental jurisdiction.  Majority says it’s a distinction w/o a difference.  

- If otherwise P could evade the limitations of the complete diversity requirement.  

Court recognizes the decision will deny P the opportunity to have all claims tried in one suit.  Not sympathetic to plight of the P in this position b/c he was the one who chose federal rather than state forum.

The efficiency P seeks is available in the state courts.

The courts advice is to bring suit in state court if you want to sue a non-diverse party.

Court emphasizes the context in which the non-federal claims are asserted.  

If we focus on the context of the claim, there is a strong argument for supplemental jurisdiction.

- Dissent argues that supplemental jurisdiction is appropriate and would not evade complete diversity requirement.  Reads the requirement as forbidding the P to join parties who would destroy complete diversity.  In this case the D joined Owen, not the P.

In the absence of collusion, there is no evasion of complete diversity requirement.

Further, permitting jurisdiction would further the policies underlying supplemental jurisdiction – fairness, convenience and judicial economy.

Case is about sec 1332 and the limitations it imposes on supplemental jurisdiction.

Sec 1367 - now many courts ignore the last clause of 1367(b) and assume the only language important is the first part of (b).  Seems to be the trend case law is going.

Sec 1367(b) = no supplemental jurisdiction over claims by plaintiff against those joined under rule 14, 19, 20, 24 or those joined as plaintiff’s under rule 19, 24 if exercising supplemental jurisdiction is inconsistent with jurisdictional requirements of sec 1332.  

Does §1367(b) repeal in part the jurisdictional requirements of §1332 as they’ve been interpreted prior to enactment of §1367?

Before §1367, Zahn forbade exercise of supp jurisdiction over claims by absent class members that don’t satisfy the amount in controversy requirement.

Question raised in Free v Abbott Labs (5th Circuit), is whether the plain language in 1367 overrules Zahn, despite clear legislative intent to maintain the pre-Finley understanding of supp jurisdiction.  There are several freestanding claims that meet both diversity and amt in controversy requirements.  

The supplemental claims are also part of the same constitutional case.  The basis for jurisdiction over the free-standing claims is diversity, supp jurisdiction for the unnamed P’s depends on whether its allowed under 1367(b).  Circuit court says ok even though the amount in controversy has not been met.  

Logic is they are part of the class by virtue of Rule 23 (class actions), but not mentioned in 1367(b).

Analyzes supp jurisdiction question as follows

First part of 1367(b) prohibits the joinder of D over whom the court would not have diversity jurisdiction.  

Second part of 1367(b) prohibits the joinder of P’s under rule 19 and 24, but ignores P’s joined under rule 23.  Here the absent class members are joined under rule 23.  This omission in the second part persuades the Free court that the plain meaning of the statute allows supp jurisdiction over the claims of the absent class members.

Court in Free chose the plain meaning of the statute over congressional intent.  Basically, won’t search legislative intent unless the statute is unclear or ambiguous, unless the plain reading would lead to an absurd result.  Called the clear statement rule.

Stromberg (7TH Circuit) discussed in notes after Free finds a different interpretation of 1367(b).  (Allowed jurisdiction over p2 (R20 permissive plaintiff) when amount in controversy wasn’t met.

Anytime there is more than one P in a lawsuit, joinder of P’s is authorized by rule 20.  Stromberg reads the 2nd part of 1367(b) as not applying to rule 20 b/c it is not mentioned in the statute.

If a citizen of Iowa wants to sue a citizen of Neb and a citizen of Iowa, 1367(b) won’t permit b/c P is bringing a claim against a person made a party under rule 20.

If Iowa sues Neb D’s.  Complete diversity.  Can a P who is a citizen of Neb, be added?  Under Stromberg’s reading of 1367(b) it would be permissible for the court to exercise supp jurisdiction over the claim by a Neb P over a Neb D.  B/c Neb P is being joined under rule 20 and the second part of (b) doesn’t prohibit claims by persons joined as P’s under rule 20.  

This says the rule under 1367(b) has repealed the diversity requirement in part.  

Free seems to suggest in the case of class action suit, if one P has complete diversity, then the unnamed/absent P’s will get supplemental jurisdiction.

Free and Stromberg rests on the omission of rules 20 and 23 from the language of the exceptions set forth in 1367(b) in allowing supplemental jurisdiction when complete diversity is absent.

VIII. TERRITORIAL JURISDICTION/PERSONAL JURISDICTION
Territorial jurisdiction involves authority to adjudicate the rights of a person.

Traditional basis for asserting PJ (then and now) Pennoyer v. Neff 

Two principles in Personal Jurisdiction

Every state possesses exclusive jurisdiction over persons and property w/in the state

State cannot exercise jurisdiction over a non-resident outside the state. 

Watch words for jurisdiction is presence.  If person is present w/in the state, the court can exercise territorial jurisdiction.  

B.  Two ways to obtain personal jurisdiction under Pennoyer theory

Service of process (summons and complaint) on an individual within the state.  

This subjects the person to litigation w/in the state.  

Transient jurisdiction (passing through)

State residents = presence

Consent, including a voluntary appearance.

A voluntary appearance (general appearance) is if a D makes an appearance w/o properly asserting a personal jurisdiction objection under rule 12.  Waives the objection.

Also can be just plain old consent.

Choice when you think court doesn’t have jurisdiction:

Appear (special appearance) and assert lack of personal jurisdiction, then appeal if this is rejected; OR  

If you appear, there is an obligation to accept trial courts determination on personal jurisdiction or appeal it.  You can no longer collaterally attack the judgment

Stay away, get default judgment, and collaterally attack 

Collateral attack – judgment is being attacked in a second suit rather than appeal the judgment in the first suit.  Not generally permitted – res judicata.

Exception: a party who doesn’t appear in an action can collaterally attack judgment on grounds that court didn’t have personal jurisdiction.  MUST NOT APPEAR. 

Waiver
Rule 12(h)(1):  Waiver of Consent by Failure to object – defendant may waive his rights to object to PJ by failing to raise objections either in a Rule 12 motion or in an answer to a complaint.  PJ is a “waivable defect” (use it or lose it).

Quasi in rem jurisdiction – gives a court authority to render judgment up to the value of the property located in the state, w/in the power of the court.  The property need not be subject to the suit or related to the suit in any way.

Quasi in rem actions must also be strained through the minimum contacts analysis (Shaffer v. Heitner-1977).  This is because quasi in rem actions are essentially asserting jurisdiction over a person, not a thing, and should therefore be treated like in personam actions.

Jurisdiction over property is a way to proceed but the judgment cannot exceed the value of the property.

Can’t exert quasi in rem jurisdiction unless the property is attached, i.e., legally seized, at the beginning of the suit.

Property can be real, personal, and intangible (such as a bank account) as long as it is within the state.

Exceptions to Pennoyer’s theory of presence:

Cases affecting the status of resident plaintiff, i.e., divorce.  Can render divorce even if both spouses aren’t present in the state.

A corporation doing business in the state, court could permit service on an official. 

Minimum Contacts - International Shoe involved the question of personal jurisdiction over corporations, but the analysis applies both to entities and people.

Due process requires that a nonresident defendant, if not present in the forum, he have certain minimum contacts with it such that the maintenance of the suit does not “offend traditional notions of fair play and substantial justice.”

Minimum contact analysis 

The test for due process “must depend upon the quality and nature” of the activity.
General Jurisdiction – when cause of action arises separately from the activities of the corporation in the state.  

Contact is so constant that it would be fair to sue on any cause in that state.  

Continuous activity of the corporation justified jurisdiction even though the cause of action wasn’t related to their business activities.

Specific jurisdiction.   Almost no contacts in the state but the actions are directly related to the cause of action.

Defendant’s activities must relate to Plaintiff’s action

But for defendant’s activities, Plaintiff would not be harmed

Plaintiff’s claim must “arise out of” defendant’s activities in the state

McGee - Jurisdiction over an action in CA even though the corporation had only one life insurance policy there.  This was the policy on which the suit was brought.

Either the place of incorporation or place of primary operations can get general jurisdiction.

General and specific jurisdiction are best used as end points on a continuum (Camelback case)
Purposeful availment – Defendant must purposefully avail itself to “benefits and protections” of the forum state in order to satisfy due process.  Reciprocal obligation – benefits and protections derived by nonresident defendant invoke the obligation to appear in a lawsuit there. 

Worldwide Volkswagen- question is personal jurisdiction.  

Suit brought against Volkswagen, Audi, World Wide, and Seaway

Audi and Volkswagen don’t contest jurisdiction.  Worldwide and Seaway contest jurisdiction to the supreme court. 

Seaway and WWV seek a writ of prohibition – basically sue the judge by asking the appellate court to prohibit a lower court from exceeding its jurisdiction.  This is another way around the final judgment rule (can’t seek an appeal b/4 final judgment).  This is not easy to do.  

P can go anywhere he wants any time for any reason (forum shopping).  The reason we have personal jurisdiction rules is to protect the D from the P’s advantage to go anywhere.

P’s argue that the accident in OK was foreseeable, therefore there s/be jurisdiction.  Majority says foreseeability wasn’t enough.

Mere likelihood that a product will find its way into the forum state is not enough, rather the D’s conduct and connection with the forum state are such that he should “reasonably anticipate being haled into court there.”  

When a corporation purposefully avails itself of the privilege of conducting activities w/in the forum state.

Boils down the requirement that a D must have made a deliberate choice to relate to the state in some meaningful way b4 it can be made to defend there.

The mere unilateral activity of those who claim some relationship with a nonresident D cannot satisfy the requirement of purposeful contact with the forum state.

A non-purposeful contact doesn’t count.  

WWV court considered whether the conduct of Seaway and WWV fit under the stream of commerce theory.  Stream of Commerce theory doesn’t work here either b/c neither sent cars to OK through a chain of distribution.

Two important things regarding stream of commerce theory
It is not an exception to the requirement that a D purposefully establish contacts with the forum.  It provides a basis for concluding that a D has purposefully established contact with the forum.

It is a limited theory.  Not every personal jurisdiction case can be analyzed under the stream of commerce theory.  It has to be a good (not service) that reached the state through a chain of distribution.  

It is a way for the ultimate consumer in a state to reach the manufacturer in a distant state.

Effects Test – A nonresident defendant who causes a harmful effect in another state is subject to PJ in that state.  However, where the effect is no harmful, defendant will not be subject to suit in that state unless there’s purposeful availment.  Kulko v. Superior Court (husband who bought plane ticket for kids to go to CA is not subject to suit in CA) 
This applies more to wrongful activity outside the state causing injury w/in the state. 

The effects test has really only been applied in the instance of intentional torts.

In Calder v. Jones, court adopts a version of the “effects” test.  Jurisdiction over the paper and its distributor a no brainer b/c they were purposefully deriving benefit from a relationship with California (stream of commerce).

Supreme court focuses on the fact that the reporter and editor deliberately committed a tort, knowing that their actions were expressly aimed at California.  Knew the brunt of conduct would be felt in CA, state where P worked and lived.  

Court seems to make it clear you don’t always have to prove benefit, so when dealing with an intentional tort, the effects may be sufficient to establish purposeful contact.

Benefits received  (personal availment, purposeful contact) is first question, but then effects in the case of intentional tortuous action.

Long Arm Statutes – For a court to exercise personal jurisdiction, it must be authorized by both the constitution and state law.  The long arm statute is the states authorization for jurisdiction over persons not served in the state.   

Long arm statutes come in three types

Full extent of the constitution (CA for example)

One drafted and interpreted more narrowly – not to the full extent of the constitution (NY)

Drafted narrowly but interpreted differently (more broadly)

Case brought in Federal court in FL under diversity jurisdiction (Burger King), but it doesn’t matter if this is a federal case (basis of jurisdiction makes no difference).  FL long arm statute is relevant b/c Federal rule 4(k)(1)(a) (Territorial limits of effective service) says a federal court has in personam jurisdiction if the state in which the federal court sits has in personam jurisdiction.
Rule 4(k)(1)(a) – DC can establish jurisdiction over any defendant that would also be subject to the jurisdiction of the state court where the district court is located.

There is a two step inquiry

Does state law authorize the assertion of personal jurisdiction AND

Would assertion of jurisdiction by a state court be consistent with the due process clause of the 14th amendment.

If answer to both is yes, a federal district court may assert in personam jurisdiction under Rule 4(k)(1)(a).

Burger King reaffirms that jurisdiction is inappropriate if the D hasn’t established sufficient minimum contacts with the forum.

BK sets forth a two prong test

Minimum contacts (First there must be purposeful contacts)  Foreseeability is part of this test.  Mere foreseeability is not enough, however.  

Under the minimum contacts test one purposeful contact will not always be sufficient to obtain jurisdiction.  Judgment call on whether the purposeful contacts justify minimum contacts.

If not sufficient, as long as purposeful contact is established, the reasonableness (5-prong test) can be considered in justifying personal jurisdiction.  Use them to boost the strength of the contacts to satisfy the requirement.

Reasonableness

5 factors for balancing test  

Burden on Defendant;

Forum state’s interest in adjudicating dispute;

Plaintiff’s interest in obtaining relief

Interstate judicial system’s interest in efficient resolution

Shared interest of several states in social policies.

Court makes clear it should be difficult to defeat jurisdiction under the reasonableness prong.

No question that D has purposefully established contacts with FL.  The question is:  Are the contacts of a sufficient nature and quality to justify personal jurisdiction.  Court says yes.

Stevens (dissent)  makes a good argument that the contacts were not of a sufficient nature and quality.

Asahi Metal Case - Zurcher sues Cheng Shin who brings in Asahi to indemnify.  Only thing left after settlements/dismissal is Cheng Shin v Asahi.

8 justices agreed that it would be unreasonable to bring Asahi to California using some of the justifications in Burger King.

Standard of reasonableness is a higher one when hailing a foreign D into state court.

Stream of Commerce + Purposeful Direction – Some courts require that a nonresident corp. not only have the expectation the product will wind up in the forum state, but that it purposefully direct the product to the forum state.  In Asahi Metals, a Supreme Court plurality led by O’Connor listed several types of “additional conduct” that might suggest purposeful direction:
Designing product in forum state;
Advertising in forum state;
Channels for advice in forum state;
Marketing through sales distributor who serves as sales agent in forum state.
Connor’s portion of the opinion modified the stream of commerce analysis by stating it had to be a conscious act.  Tighten the standards for purposeful availment

Serving a market is not in and of itself sufficient for purposeful availment.

Seems to immunize the manufacturer from jurisdiction while the company that incorporates the component into its product is subject to jurisdiction.  This doesn’t make sense.

Brennan’s view (Wooley thinks this is the better argument)= Stream of commerce – as long as the participant is aware that the product may end up in the forum state, a lawsuit there cannot come as a surprise.  They benefit from the state.

Systematic and continuous contact with the state is sufficient to meet the purposeful availment.  Concludes the minimum contacts prong is satisfied.  This is counter to O’Connor who says this is not enough.

When a corp. purposefully avails itself of the privilege of conducting activities w/in the forum state, it has clear notice that it is subject to suit there.  

Doesn’t violate due process if personal jurisdiction is asserted over a corp. that delivers its products into the stream of commerce w/the expectation that they will be purchased by consumers in the forum state.

Placing goods into the stream of commerce with awareness they might end up in forum state is enough to satisfy minimum contacts/purposeful availment.

 Justice Stevens opinion rejects O’Connor’s attempt to draw an unwavering line b/t mere awareness and purposeful availment.

Elaboration of minimum contacts test set out in International Shoe:

what constitutes minimum contacts – sufficient purposeful contacts

fairness and substantial justice

reasonableness prong from Burger King

Shaffer v. Heitner – should this test extend to in rem jurisdiction
shareholder derivative suit brought against certain p’s based on the theory that the Greyhound stock constituted property w/in the state of DE.  In order to obtain jurisdiction, P asked court to seize/sequester the shares of stock, which the court did.  

Supreme Courts holding was that the test applied in International Shoe applies to in rem jurisdiction and there were not sufficient contacts to satisfy minimum contacts test.  Use of quasi in rem as a constitutional basis for jurisdiction was impermissible.

Under either the presence theory in Pennoyer or fairness theory in Int’l Shoe jurisdiction is appropriate in certain types of cases where the property is actually the subject of dispute. 

Shaffer matters when the property is not the subject of dispute.

Int’l shoe tells us that when the property in the state is unrelated to the cause of action and there are no other contacts = no jurisdiction.  Quasi in rem is limited on constitutional grounds.

Jurisdiction over a thing is an elliptical way to get jurisdiction over the persons in a thing.  

Courts reasoning = if jurisdiction is really being placed on a person through his property, then in personam analysis under Int’l shoe must be used.

Court overrules a series of cases that say the mere fact that property is located in a state provides the basis for jurisdiction.

The result in Shaffer seems to go against the purposeful availment analysis.  

When minimum contacts are present it shouldn’t make a difference whether the jurisdiction is under a states long arm statute or a quasi in rem statute.  Could use quasi in rem statute to fill in the gaps of long arm statute once sufficient minimum contacts satisfy the jurisdictional inquiry.  

Shaffer is talking about the constitutional standard (minimum contacts).

Shaffer doesn’t decide the constitutionality of jurisdiction based on property in the forum when no other forum is available to the Plaintiff

Shaffer = quasi in rem statutes to fill in the gaps, assuming there are sufficient minimum contacts.  There is authorization for doing this in rule 4(n) in FRCP (Seizure of property).  

If there is no other way of getting jurisdiction, quasi in rem jurisdiction will survive.

Presence of property is not sufficient constitutionally to assert personal jurisdiction.  Also, you need both a constitutional and statutory basis for jurisdiction.

Burnham case

This case sets forth a bright line/black letter rule.  

If you are present in a state you can be served with process, which gives the state general jurisdiction over you.  The suit need have nothing to do with the state.  

You can be sued on something unrelated to the state as long as you are served with process in the state.  

Justice Brennan’s opinion:

Disagrees that history/tradition is enough.  Thinks there needs to be an independent inquiry into the fairness of the prevailing in-state service rule.

Justice Scalia’s opinion:

Transient jurisdiction has been accepted in many states historically and remains so today.  This is a traditional procedure not abandoned and therefore doesn’t violate the due process clause.

In Burnham, transient jurisdiction imposes burdens on people who are not voters in a state and benefits on those who are voters in a state.  This is a circumstance in which the legislative process will lead to an unjust result.


- 
Pennoyer = Presence

International Shoe = Fairness

Burnham = Tradition

CHOICE OF LAW 

Phillips Petroleum Co. v. Shutts - Question of whether Phillips owed Shutts interest payments on royalties.  Class action suit.  Phillips had two claims:
Kansas didn’t have in personam jurisdiction over absent P’s (effort to reduce its exposure).

Applies the Int’l shoe test of minimum contacts 

Consent – says there is not affirmative consent to jurisdiction by absent Plaintiff’s

Here there is neither appearance or affirmative act to consent to jurisdiction.  Says unless an out of state P affirmatively consents (opt in notice) there is no consent.  Court says the “opt out” notice is sufficient to establish consent.  Failure to “opt out” establishes consent.

The courts reasoning depends on the interpretation of Ins. Corp. of Ireland.  Personal jurisdiction comes from Due process’s protection of D’s personal liberty interest.

Court says the burden on the class P is not the same as the out of state D.   The opt out is sufficient b/c absent P’s are provided all sorts of protections not provided the out of state D.    

Court says there is jurisdiction

Kansas law shouldn’t be applied to all claims.  Court sets out a two step analysis to determine the issue.

Choice of law analysis:
Need to determine if there is a conflict with the law of any potentially relevant jurisdiction.

Phrases it as whether or not a forum can apply its own law.  

If there is no conflict, i.e., false conflict, it doesn’t matter which law is applied since the result is the same.

If there is a conflict, move to the second part of inquiry.

Court says if there is a conflict b/t the law of relevant states, Kansas can’t apply its law to claims unrelated to Kansas.

Does the forum state have a significant contact or aggregation of contacts, creating state interests, such that application of its law is neither arbitrary nor fundamentally unfair?

Focus of choice of law test is state interest, not on purposeful contacts.

One issue is forum shopping – courts want to prevent this.  

P’s should not be allowed unilaterally to decide the forum since the D has an interest in what law is applied.

Wortman (SOM) involved same issue as Shutts but a different D.  Same time frame also.  

Shutts held that if KS law conflicted with the law of other states, KS could not be applied to the claims w/o a significant connection to KS.  

Wortman sent case back down to reconsider in light of Shutts.  They re-considered and said there was a false conflict b/t the laws of various states.  This ignored what appeared to be real and significant differences in the interest rates the various states would have applied.  

Supreme court affirmed Wortman anyway on the ground that it is not enough that a state misconstrued a law of another state, rather the misconstruction must contradict law of the other state that is clearly established and brought to the courts attention.  

Since the court concluded that even if there was a misconstruction, the law of  the other states were not clearly established so KS could apply its own interest rate in both Shutts and Wortman.   

IX.  THE ERIE PROBLEM – Vertical choice of law problem: deciding between federal and state law.

Erie overrules Swift v. Tyson.  It involves the proper interpretation of the RDA – Rules of Decision Act. 

Rules of Decision Act: The laws of the several states, except where the constitution, treaties, or statutes of the US shall otherwise require or provide, shall be regarded as rules of decision in trials at common law in the courts of the US, in cases where they apply. 

Modern version of this is USC s 1652 (State Laws are rules of decision).  

Swift decision

There were three different kinds of law at this time.

General law – this was discovered by using reason to determine the true legal principles, which govern an area.  

Both state and federal court were able to interpret general law differently.

State law, aka Local law – state statutes and common law in areas where the general law didn’t extend.  

By passing a statute inconsistent with general law, a legislature could displace general law with state law.  Derived from the states status as a quasi-sovereign.

If a state passed a statute inconsistent with general law, federal courts were required to apply the state law in a diversity case.

If there was general law and not state law, federal courts were not required to apply state interpretations.

Federal law – constitution, treaties, and statutes of the US.

State courts were bound by federal law under the supremacy clause of the constitution.

Erie collapses general law into state law.  Memorialized a new conception of the law.

Facts: Pl lost arm when hit by projection from Erie RR train while walking on pathway along tracks.  Pa. law required that the RR have acted willfully or wantonly for Pl to recover.  Fed. decisions of general law held that RRs owed a duty of care to users of lateral pathways along the track.
HELD: Fed. ct. sitting in diversity must apply law of the state in which it sits.  (Erie applies also to supp. jurisdiction & fed. ? jurisdiction involving hybrid claim.

Erie held that there is no federal general common law.  Federal courts do not have independent authority to announce principles of common law.

Don’t confuse federal general common law with federal common law.  Federal general common law is dead and buried according to Erie decision.

Federal common law is alive and well.  

Federal common law is judge made law addressing issues of federal concern.  Derives its authority from the United States.  Arises under article 3 (jurisdiction conferring) and is binding on states under supremacy clause.  

One exception: Federal common law of procedure.

Everything now is either federal or state law.

Erie rests on the assumption that nothing in the constitution permits the federal courts to create substantive rules of law applicable only in federal court.

Basic premise of Erie is that federal courts are bound by state law except on federal law issues.  State courts are bound by federal law.

Each sovereign has its respective domain and each are bound by the other.

Erie held that there is no such thing as federal general common law.  So unless federal law applies, federal courts must apply the state law in the state in which they sit.

Federal common law derives its authority from the sovereign and deals with matters of special federal concern (constitution, statutes, treaties).

Justifications for overruling Swift:

Differences in outcome depending on choice of fed or state court encourages forum shopping.

Inequitable administration of the law – discriminates among citizens depending on whether or not they can take advantage of diversity jurisdiction.

Unconstitutionality based on the federal government being one of limited jurisdiction

Guaranty Trust v York - Statute of limitations of NY barred the case, but the more lenient policy of laches used in federal court would allow it.  

Outcome Determinative Test:  If following a federal practice not available in state court might “significantly affect the result of a litigation,” the court must apply the state rule instead.

Erie intended to promote uniformity of law w/in states.  Outcome of litigation should not differ just b/c suit was filed in fed ct based on diversity.  (York decision based on policies of Erie, policy of respect for states.)
Necessary to prevent diverse parties from gaining unfair advantages just b/c they can choose fed court.
Outcome determinative test not just a matter of whether a party wins or loses.  Diff in damages may also mean there’s diff in outcome.
Problem: This test is very broad.  Most procedural rules have the potential to affect the outcome of litigation.  
Example: Deadline for service of answer may be 30 days in state court and only 20 in federal court.  This clearly procedural rule could end up barring a litigation in fed ct where it would be allowed to continue in state ct.
However, York says “forms & modes may vary b/c the two systems are not identic.”  Yet the Ct. never tells us how to make the distinction.  
NY SOL conflicted w/fed laches doctrine for suits in equity.  Ct. concluded this was a state-created right (on substantive side).  State SOL controls.    
Makes clear that substance & procedure are not self-defining terms, but rather are conclusory labels.
Labels are result of reasoning process, specifically the outcome determinative test.  
If state law controls, it’s called substantive.  If federal law controls, it’s called procedural. 
The statute of limitations is on the substantive side, according to York.  

The nub of the policy underlying Erie, is that in the same action asserted in federal court rather than state court should not lead to a different result.

Byrd case – suit about whether a contract employee is a statutory employee of the company he is working for, barring him from a negligence suit and limiting recovery for injury to workman’s comp.  Issue in this case is whether the interpretation of the statute is an issue for the judge or the jury.  Holding is it is a jury issue.  

Under the outcome determinative test, Byrd would have been decided the same b/c there is not enough evidence that the outcome would have been significantly different if decided by a judge.  

Court in this case is trying to reign in the impact of the outcome determinative test.  Question is whether the use of different decision makers will affect the outcome.  

Byrd lays out a three part analysis:

If state rule is bound up with state substantive right = apply state rule.  If not, go to the next step – outcome determination test.

if the rule is one of form and mode and not bound up with the states substantive right, the next step in the inquiry is the outcome determination test.

If rule is not outcome determinative, apply the federal rule of law.

If rule is outcome determinative, the state rule MAY be applied.  It doesn’t end the inquiry.  Must go to next step. 

Apply the Byrd balancing test.  

Weigh the Federal interest in avoiding differences in outcome against the federal interest in applying its own rules.  

This test is problematic b/c we don’t know what weight to give to these competing federal interests.

Hanna v. Plum case

Issue in this case is whether state law or FRCP 4(d)(1) governs the question of service of process.

SC held that Rule 4(d)(1) controls.  

D’s contrary argument was:

Erie demands fed courts apply state law if outcome is altered by applying fed law.  

If state law is applicable, immediate victory for D.

Court concluded that there was a direct collision b/t rule 4(d)(1) and state rule.  Rule 4(d)(1) is valid under the RDA and it therefore applies.

Ensured that the FRCP would not be subject to the vagaries of the Erie analysis.  They are governed by the REA.

The analytical structure in Hanna:

First, there are four sources of federal procedural law

Constitution

Statutes

Rules

Judge-made law – judicial practices 

Hanna addresses situations when federal and state procedural law differ.  

To the extent that federal law is binding on the states, the Hanna problem will not arise.  

Ex., both courts are bound by the due process clauses of the constitution, so federal and state law will not differ.

Analytical Structure for Vertical choice of law:

Focus here on the Rules and Judge-made law.

Is there a direct collision b/t federal rule of civil procedure and state law.  (Direct collision = does the federal rule cover the point)

If the answer is no, court must engage in an Erie analysis.  State law is likely to control.

If the answer is yes, court must engage in the REA analysis.  FRCP is likely to control.

Erie analysis:

Deciding whether a federal court could apply federal judicial practice or apply state law is decided under an Erie analysis.

Hanna modifies the outcome determination test.  Says it must be read with the underpinnings of Erie.

Modified Outcome determinative test applied in light of the twin aims of Erie:

Avoidance of forum shopping

Inequitable administration of the laws   

Thus, if choice is outcome determinative AND would lead to forum shopping &/or inequitable administration of the laws, choice is outcome determinative in the Hanna sense.

Forum shopping prong requires that the diff in outcome would’ve led a party to choose the fed forum over the state forum (or vice versa) at the outset of the litigation.   

Ex: Diff. in filing deadlines makes no difference at outset of litigation. Hard to imagine Pl would choose fed or state ct. based on whether D would have 20 or 30 days to file answer.  Equally hard to imagine D would move on that basis.  Not outcome determinative. in Hanna sense.

Difference in outcome is irrelevant UNLESS it would have affected the choice of forum.

Inequitable administration of the laws – depends on how “substantial” the differences b/t federal and state law are.  

If the difference is sufficiently substantial and outcome determinative, the modified outcome determinative test tells us that state law must apply.  This is true even if forum shopping was not an issue.

Substantial difference – not much guidance here.  Assume that it requires more than a simple difference in outcome.  Also, assume that any difference in outcome that leads to forum shopping would also lead to inequitable administration of the laws, but vice versa is not necessarily true. 

If it is federal judicial practice at stake, it is always going to undergo the Erie analysis.  If it is a federal rule (procedural statute), it will always undergo the REA analysis.

Is Byrd analysis gone after Hanna?  (Bound up in state created right = apply state law, if not ask if the difference is outcome determinative.  If no, apply federal law.  If yes, then must balance federal policy in differences in outcome and the federal interest in applying its own rule.  Depending on how the balance comes out we either apply federal or state law).

The first prong – is it bound up – doesn’t survive Hanna.  

Note that anything covered by the “bound up” analysis will arguably fall under the outcome determinative test. 

Outcome determinative test survives, but in a modified fashion.  Must be read in light of Erie underpinnings – avoid forum shopping and inequitable administration of the law.

Hanna doesn’t mention the balancing test, but Hanna had no need to reach the issue in Erie analysis b/c the difference between state and federal law would not be outcome determinative.  Hanna doesn’t make clear if the Byrd balancing test survives.

Later decisions have indicated that Byrd balancing test is not dead.  (Gasperini v Center for the Humanities – issue of 7th amendment like in Byrd).  This case doesn’t tell us if it survives outside a quasi-constitutional issue. 

This test survives, at least in the quasi-constitutional context related to the 7th amendment.  Whether it survives beyond this application is unclear.  To be thorough, apply it.  

There are two steps in the REA analysis:

Does the rule really regulate procedure?  Assume the answer will always be yes for FRCP.

The REA passes muster under the arguably procedural, ergo constitutional test.

Does the rule have more than an incidental affect on substantive rights?  §2072(b) – such rule shall not abridge, enlarge, or modify any substantive right.

The Supreme Court has never found that a rule transgressed step two.

The federal rules enjoy a presumption of validity.

Some lower courts have found a FRCP invalid as applied to a particular case.  Be clear there is a steep mountain to climb to make this argument.

Hanna makes clear that the Erie analysis doesn’t apply to the constitution or federal statutes.

If there is direct collision between a statute or the constitution, we do not go to either the Erie analysis or the REA analysis.

If the constitution supplies a basis for federal law, there is no constitutional barrier to its application.

J Harlan’s concurrence in Hanna:

Most law is an attempt to monitor people’s behavior, rather than conduct in litigation.  The decision to file suit deals with primary activity, not with the way litigation is conducted nor the fairness and efficiency in the way litigation is conducted.  

He draws a distinction, saying a states ability to regulate primary activity should be preserved.  

State rule would apply if it would affect the primary, out-of-court stages of activity from which a case arises.

Federal rule would apply if it affected in-court behavior following the “primary” stages.

J Harlan’s opinion doesn’t seem to represent the current interpretation of the constitution.  

Warren’s opinion, however, says the focus should be on the powers conferred on the federal government.  

If we conclude the constitution gives the federal government the right to regulate the practice and procedure of its courts, it is irrelevant, as a constitutional matter, if those rules affect state created rights.  State law must give way in the face of conflicting federal law.  

Professor John Hart Ely has suggested that J Harlan’s concurrence provides a key to understanding step two of the REA analysis.  

He argues that a federal rule has an unacceptable impact on a state rules substantive right, in violation of REA, whenever the rule would interfere with the states efforts to regulate private, primary activity.  

Further, a federal rule should give way to state law when it interferes with certain attitudes a state wants to foster.

Assume a federal rule provides a limitations period for an action in federal court of 2 yrs from date of cause of action.  Under state law, it is one year.  Since there is a collision, REA analysis.

Does the rule really regulate procedure?  

Statute of limitations are viewed as procedural.

Does the rule modify, abridge, or enlarge, substantive rights?

One purpose of limitations is to give defendants a sense of repose after a certain time.  If federal rule conflicts w/a state statute designed to give defendant’s repose after a year, the rule interferes with the state’s attempt   to foster an attitude of repose.  According to Ely, the rule would be invalid in these circumstances.     

Primary focus in Ely’s analysis is on the purpose of state law.  The critical question is:  Is the states statutory right granted for one or more non-procedural reasons?  Behavior outside the courtroom v. behavior inside the courtroom.  

Hypo – State law requires that any action under the state’s anti-discrimination law must be pleaded with specificity.  The rationale for the rule is that it is necessary to give peace of mind to those who might otherwise be falsely accused of discrimination.

A suit is brought under diversity in federal court.

Defendant argues the suit should be dismissed because plaintiff failed to plead with specificity. 

First question is if there is a direct collision? 

 Yes, Rule 8(a) says a pleading shall contain a short and plain statement on the grounds.  Notice pleading requirement, which doesn’t require specificity.

Notice pleading requirements will not satisfy above state law.

Next, apply the REA analysis:

Does the rule really regulate procedure?  Yes.  Pleading is procedural

Does the rule modify, abridge, or enlarge a substantive right?

Yes.  The purpose of state law is to provide a sense of peace to those who might otherwise be falsely accused.  Heightened pleading makes it harder for someone to make out a discrimination claim.  Ely would say the federal rule must give way to the state’s law.

Once we decide a federal rule is invalid as applied in a particular case then there is no federal rule on point.  Now do we need to do an Erie analysis?  

Since the modified outcome determination test is more state friendly than the REA test, if a federal rule is invalid/can’t be applied, its hard to imagine a situation where a federal court could apply a federal judicial practice different from state law.

Can assume that in such a situation federal law would have to give way to state law.

The consequences of Ely’s formulation are a federal rule that is valid on its face may sometimes be invalid as applied.

There is some evidence that the court would be a bit suspicious of Ely’s approach.

Lower courts inclined to allow a federal rule to give way to state law would apply Ely’s reasoning, concluding a valid federal rule cannot be validly applied in the context of a particular case.  

Supreme Court has never decided a federal rule is invalid on its face or as applied.

Walker case – court says the federal rules should be given their plain meaning. 

Federal rule 3, which states that a “civil action is commenced by filing a complaint with the court,” need not be read as speaking to when a state statute of limitations is tolled on a state cause of action.  Thus, if state law provides that the action is not tolled until process is served – the service requirement being an integral part of the state limitations statute – the state rule applies in state law actions in federal court, w/o any conflict requiring the REA analysis.

The court in Walker was not giving Rule 3 its plain meaning but deferred to state policy.

West v. Conrail is important to show that what the court did in Walker was to defer to state policy rather than give Rule 3 its best and natural reading.

How do vertical and horizontal choice of law principles intersect in federal court.

Klaxon Rule – A federal court must apply the choice of law rules of the state in which it sits.  

Klaxon rule doesn’t mechanically apply when a case has been transferred from one district to another.

X. VENUE AND FORUM NON CONVENIENS

Sec 1391 - Venue: 
For most federal question and diversity suits, venue is proper as follows:
Defendant’s residence – in any district where any defendant resides, if all defendants reside in the same state.
Typically residence=domicile (although some courts say where person resides).
For corporations, residence=same as personal jurisdiction.
Unincorporated – anywhere doing business or where members live.
A district where substantial part of events or omissions giving rise to the claim or where the property is located.
Defendant is subject to personal jurisdiction – fallback measure for diversity jurisdiction.  If there is no district where the action could otherwise be brought, venue is proper in any district in which the defendants are subject to personal jurisdiction at the time the action is commenced.
If a federal question, venue is proper in any district defendant can be found, i.e., can be served with process.
Mechanics of federal transfer scheme:

Sec 1404(a) (change of venue):  for the convenience of parties and witnesses, in the interest of justice, a dist court may transfer any civil action to any other district or division where it might have been brought.  

Allows one court to transfer to a more convenient court.  Recognizes that a proper forum may still be inconvenient.  

Transfer is only proper to a district in which a suit could have been brought.

Hoffman v. Blaski court says that venue must be proper in the transferee court under a venue statute (general venue-§1391 or a special venue statute).

The fact that defendant would be willing to waive their venue objections doesn’t allow venue in a district that doesn’t qualify.  Waiver is irrelevant in this context.  Venue must be proper in a transferee court.

Hoffman has also been construed to require that personal jurisdiction also be proper in the transferee court.

Both venue and personal jurisdiction be proper w/o considering a waiver by defendant.

Transfer is only available between the federal courts.  This is because they are part of one judicial system.  

Can’t transfer between state courts or between state and federal (don’t confuse w/removal).

Federal courts will dismiss on forum non conveniens only when court decides the case should not be tried in the US.  

Transfer of venue is less drastic remedy than forum non conveniens dismissal and is therefore easier to get.  

States don’t transfer when venue is an issue, they dismiss on forum non conveniens.

What law should be applied in a case transferred between federal courts?

If we applied the Klaxon rule, the transferee court would apply the laws of the state they sit.

Van Duesen Rule –when a defendant seeks a transfer of venue that is more convenient, the transferee court must apply the choice of law rules that would apply in the transferor court.

Change in courtroom, not a change in law.

Court justified Van Duesen rule on three grounds:

To avoid interference w/the Erie policy

If district courts could apply their own choice of law rules, it might encourage transfer to get a more favorable law. 

To avoid making choice of law a factor in request for transfer

It might make a difference in whether a case is filed in state court, where that states choice of law must be applied, or federal court and transfer where different choice of laws could be applied. 

To avoid making choice of law a factor in the courts decision in a transfer motion.

If the transferee court’s choice of law rules are unfavorable to plaintiff, the district judge may be reluctant to allow the transfer.

For these reasons, the transferee court must apply the choice of law rules of the transferor court.

Note:  Consent is a basis for making personal jurisdiction and venue proper.  This is a distinction from the Hoffman rule where it is not possible to waive a personal jurisdiction/venue objection in the transfer.  Waiver is possible in the initial court suit is brought.  

Hoffman does not allow defendant to waive these objections for purposes of deciding whether the transferee court is the proper court (after suit is brought).

If either venue or personal jurisdiction is not proper in the transfer court, Van Duesen rule doesn’t apply.

Ferens v John Deere: Ferens files a contract and warranty claim against John Deere in PA (where he resides).  He files a tort suit in Mississippi because the statute of limitations had not run there but had in PA.  Is venue proper in Mississippi?

After suit was filed in Miss, Ferens requested a transfer back to PA under 1404(a).  This section requires that a suit be transferred to a district where a suit might have been brought – need to analyze this under 1391 (must satisfy both venue and personal jurisdiction in that district).

If personal jurisdiction is proper, then venue is almost certainly proper.  

District court in PA refused to apply Miss longer statute of limitations (saying Miss had no interest in case), third circuit affirmed, but Supreme Court reversed.

Supreme Court says the reasoning was incorrect because Sun Oil v Wortman tells us that a state has the right to apply its own statute of limitations in its courts, whether or not the Shutts test (deciding choice of law) is satisfied.

Supreme Court further held that there is no difference between a Plaintiff initiated transfer and a defendant initiated transfer, so the transferor court rules apply.  

Under the constitution, there is no obligation for the federal courts to apply a states statute, but under Klaxon and Van Duesen and 1404(a) it has to apply the rule of the transferor court.  

- Piper Aircraft Company v. Reyno:  opinion by Justice Marshall in 1981

FACTS:  Case arose when a small plane carrying 5 passengers and 1 pilot crashed in Scotland.  Pilot and passengers were Scottish.  Aircraft was made by Piper (D and Petitioner) of Penn and propeller was made by Hartzell of Ohio.  Plane was registered in Britain, operated by a Scottish Co., as was stored in England.  A Review Board concluded that likely cause of the crash was pilot error.  Reyno—the appointed representative  of the estates of the 5 passengers and the P and Respondent—filed separate wrongful death actions a/g  Piper and Hartzell in California under negligence and strict liability.  Survivors of the decedents filed another action a/g Air Navigation (owner), McDonald Aviation (operator), and estate of the pilot.  R admits that the reason P filed separately a/g Piper and Hartzell in California is b/c rules are more favorable than Scottish law, which doesn’t do strict liability and limits wrongful death.

PROCEDURE:   

Piper made notice of removal to the US DC of California and the court granted.

Piper then moved for transfer under §1404(a) to Pennsylvania and DC transferred to Pennsylvania

Hartzell moved to dismiss for lack of PJ or for transfer under §1631

Then, H and Piper moved to dismiss on grounds of FNC

Sec 1441(a) requires that a suit be removed to district court whose district embraces the district in which the state court sits.

Sec 1391(venue) is irrelevant to this question (doesn’t apply to removed cases).

There are two possibilities where Hartzell could have sought transfer: §1404(a) and § 1406(a) –Cure or waiver of defects.

Goldwater v. Heiman Supreme Court held that transfer is proper under §1406(a) when both venue and personal jurisdiction are lacking.  

In Hartzell, venue was not improper, but court lacked personal jurisdiction.  Many courts allow transfer under 1406(a) under these circumstances.  Other courts say 1404(a) is the proper way of addressing a defect in personal jurisdiction.

Bottom line, transfer as the courts have interpreted is available under either, or both, or perhaps §1631.

Transferring the case rather than dismissing, protects the Plaintiff when the statute of limitations has run.  

It is not an abuse of discretion for a district court to dismiss, rather than transfer if the plaintiff’s attorney could have reasonably foreseen that the forum he chose was improper.

Rule 4(k)(1)(a) governs federal personal jurisdiction.  A federal court has the same personal jurisdiction as the court of the state in which it sits.

Which states choice of law rules apply to this case?

PA applies to Piper, Scottish law applies to Hartzell.

Because venue and personal jurisdiction were proper in CA for Piper (Piper waived any personal jurisdiction and venue objections in CA), PA court applies its choice of law rules (transferee court must apply CA choice of law rules, which point to PA law).  

Court concluded that personal jurisdiction for Hartzell was not proper in CA. 

This means the PA choice of law rules apply to Hartzell because where venue and personal jurisdiction are not proper in the transferor court, the transferee court applies its own choice of law rules = PA.  

Under PA choice of law rules, Scottish law applies. 

Is venue also a problem – the rule with respect to removed cases is that you remove to the district court that embraces the place in which the state court sits.  No venue problem with respect to Hartzell. 

What matters is whether venue and personal jurisdiction is proper in transferor court, if either is improper, you apply the choice of law rules of the transferee state.  

You must have both personal jurisdiction and venue in the transferor court in order to apply transferor choice of law in the transferee court.

There will never be a venue problem with a removed case.

A district court will not abuse its discretion in refusing to transfer a case if plaintiff’s lawyer should reasonably known that personal jurisdiction was improper. 

If plaintiff’s lawyer made an honest mistake, it would be an abuse of discretion to refuse to transfer.

Once case got transferred to PA, defendant moved for dismissal on forum non conveniens.

A greater showing of inconvenience is required to dismiss under forum non conveniens than a transfer under §1404(a).  These dismissals are reviewed under the abuse of discretion standards.

Two points on forum non conveniens (common law doctrine) transfer:

In order to obtain a forum non conveniens dismissal, there must be an alternative forum in which a suit may be brought.  Without an alternative, a federal court may not dismiss on forum non conveniens.  

Whether different or less favorable law will apply is irrelevant to this analysis.

There is a strong presumption in favor of plaintiff’s choice of forum.

This applies with less force when plaintiff is foreign.

Supreme Court in Reyno ignored the Erie issue by assuming that the relevant state forum non conveniens law was the same as federal forum non conveniens law.  This was wrong.  

Most federal courts have resolved the Erie issue by concluding that the federal courts can apply their own forum non conveniens law and are not required to apply the state in which they sit forum non conveniens law.  

A choice between these two, while leading to forum shopping and inequitable administration to the law, if you apply the Byrd balancing test you could argue that the federal court has an overriding interest in being able to control its own docket that outweighs the Erie policy.  This is a matter of judgment.

There are circumstances where the Erie policy should be outweighed.  The Byrd test doesn’t tell us when, it is simply a framework for exercising this judgment.

At the outset of any forum non conveniens inquiry, the court must determine whether there exists an alternative forum.  In rare circumstances, where the remedy offered by the other forum is clearly unsatisfactory, the other forum may not be an adequate alternative and the initial requirement may not be satisfied.  Thus, dismissal would not be appropriate where the alternative forum does not permit litigation of the subject matter of the dispute.

Forum non conveniens is appropriate only if the alternative forum is in a foreign country - Used only if the US is not a convenient forum.  If a particular district were not a convenient forum, you would transfer under §1404(a).

XI. PRECLUSION

Res Judicata/Preclusion principles – Two distinct doctrines:

Res Judicata, aka claim preclusion

Collateral estoppel, aka issue preclusion
Preclusion principles provide a set of common law joinder rules.

Principles of claim preclusion tell us what claims a plaintiff may and must bring against a defendant.

Rule 18(a) – rule is permissive.  It permits a plaintiff to assert all claims against a defendant in one piece of litigation, but doesn’t require this.

Common law of res judicata requires a plaintiff to bring certain claims against a defendant in one suit or lose those claims.

Provide a set of common law joinder rules that supplement and complement the joinder rules in FRCP.

Requirement of claim preclusion in federal court

Judgment must be final

Final on entry of judgment, unless and until reversed on appeal.

Judgment must be on the merits

A judgment as a matter of law is treated as judgment on the merits

A dismissal for lack of jurisdiction, etc., is not a dismissal on the merits.

A dismissal for failure to prosecute, or failure to state a claim is treated as judgment on the merits in federal court.

The meaning of claim is a key concept – There are two approaches:

Transactional approach to defining a claim (defined in 2nd Restatement of judgments §24)

Same transaction or occurrence/common nucleus of operative fact.

Plaintiff has a separate claim against each defendant.

Federal courts and most state courts use the transactional approach.  

Primary Rights approach:

Does not focus on what theories of liability should be tried together.

Focuses on defining “cause of action”.

If the same set of facts give rise to more than one cause of action, a separate suit may be brought on each cause.

Ex. – car accident cause of action on damage to car and cause of action for personal injury.

This approach can lead to results radically different from those produced by the transactional approach.

This is because a separate suit may be brought on each cause of action – more than one cause of action can be pulled from one transaction.

Texas uses transactional approach

Under the rule of intersystem preclusion, federal courts and Texas state courts may sometimes have to use the primary rights approach.

Full faith and credit clause(Art. IV) states are required to give full faith and credit to the judgments of other states.  Also, §1738 requires federal court to give same effect to state court judgment as the rendering state would give it.

§1738 (Full faith and credit) requires the federal court to apply the claim preclusion law of the state that rendered the judgment.

Neither 1738 nor Art. IV requires the states to give full faith and credit to federal court judgments.  The obligation of the state courts to give full faith and credit can be founded on the supremacy clause.

Supremacy clause is not as specific so some states will give a federal court judgment only the same effect they would give one of their own judgments under the primary rights approach.

Federated Dept. Stores v. Moitie – 

Moitie part of this suit was removed to federal court based on diversity

A suit under the anti-trust statute can’t give rise to federal jurisdiction since the state law doesn’t incorporate the federal statute.  
The CA Supreme Court is free to interpret state anti-trust law different from federal courts even if the language to the two statutes is identical.  Parallel statutes rather than incorporated.  

After removal, all 7 actions were assigned to a single district that dismissed them all  for lack of injury within the meaning of the federal antitrust statute.

Appeals are filed in all suits, except Brown and Moitie.

Moitie and Brown filed new claims in state court (Brown/Moitie II).  In these new actions it’s alleged that unfair business practices, fraud, restitution and conspiracy – all state claims.

Both are removed on the ground that the cases raise federal claims

Federal court agrees and dismisses the suits on the ground that they arose under the same transaction as Moitie/Brown I – res judicata.

Brown and Moitie appeal.

Before appeal is hear, the 9th circuit reverses the judgment in the other 5 cases on the ground that the district court had misinterpreted the federal antitrust law.

When Brown/Moitie II came before the 9th circuit, it reversed the res judicata dismissals because although the requirements had been met, these two cases fell into an exception based on “social justice and public policy”.

Said it was unfair to keep them out of court when the other 5 were being allowed to proceed.

Supreme Court reversed on the ground that there’s no res judicata exception based on simple justice or public policy.

As far as Supreme Court is concerned, if you fail to appeal a judgment, you are bound by it.

Why did Brown/Moitie attorney think they could avoid claim preclusion by filing a 2nd suit in state court?

CA state courts give federal court judgments the same force and effect that they give to their own judgments.

Since they follow the primary rights approach, lawyers may have thought they could avoid a res judicata bar in state court since an antitrust claim doesn’t involve the same right as the claims asserted the second time around.

Brown never got a chance to proceed in state court since the action was removed to federal court.  How can the removal be justified?

Court in FN2 says it was properly removed because some of the claims had a sufficient federal character – won’t allow artful pleading to close off defendant’s right to a federal forum.

Court doesn’t say which claims are federal in character.

Artful pleading doctrine has been confined to situations where federal law completely preempts state law.

Supreme Court was so eager to squelch the notion that res judicata must give way to social justice and public policy, that it didn’t let subject matter jurisdiction get in the way.  Brennan states in his dissent.

A final issue is how should res judicata deal with the possibility that a federal court might exercise its discretion to refuse to hear a supplemental claim?

Blackmun says if you have supplemental claims, you better plead them or you will lose them under the transactional approach, unless clear at the outset of litigation that the court would not exercise its discretion not to hear the supplemental claims.  This would be a very high standard to meet.

Better to assert them and let court say no rather than wait until later and say the court wouldn’t have heard them.

See Res Judicata and Full Faith and Credit Handout for how different courts apply res judicata.

Hypo:

First suit is in state court for replevin based on Plaintiff’s car being continually towed – Plaintiff loses.

Second suit in federal court alleging a §1983 claim – her procedural due process rights were violated because car was towed w/o proper procedure.  Is this suit barred under res judicata?

Question to ask:

Do the issues arise from the same transaction or series of connections of transactions?  Yes, so suit is barred. 

Required to bring all claims relating to one occurrence at the same time.

Doesn’t matter whether Plaintiff wins or loses first case in the matter of res judicata.

If first suit was brought in state municipal court, which has no subject matter jurisdiction over federal question claims.

Impossible to join the §1983 claim in the first suit since the court has no jurisdiction to hear this claim.

Second restatement of judgments §26 lists exceptions to general rule against claim splitting.  §26(1)(c) – Plaintiff can’t rely on a theory or seek certain relief because of limitation of SMJ.

Restatement is law only insofar as it is adopted by federal courts and some courts have refused to adopt this since both claims could have been brought in federal court.

Argument is why allow claim splitting when not necessary.

What if first suit was brought under a special replevin (designed to expedite replevin claims) statute that allows only the replevin action to be tried?  Would second suit be barred?

§26(1)(defendant) – Judgment in first action is inconsistent with importance of a statutory scheme or the sense of the scheme allows plaintiff to split his claim.

If someone sues on a cause of action and after suit is decided, discovers another claim related to cause, cannot bring an action after.

Litigant’s obligation to discover and bring all claims in one suit.

If a plaintiff is negligent in conducting discovery in a claim, leaving out a valid claim in her suit, claim preclusion would apply (res judicata).

Issue Preclusion/Collateral Estoppel

Three requirements (2nd Restmt of Judgments §27):

Issued must have been actually litigated

Determined by valid final judgment

Essential to the judgment

Suit (car accident) brought in a primary rights state – separate causes of action for damage to property and personal injury.  Suit one is for damage to car.  Two issues:

Negligence

Damage to car

If Plaintiff loses suit one, can she re-litigate negligence question in a subsequent suit for personal injury?

If jury gives a general verdict, there is no preclusion because we don’t know what information was essential to the jury’s decision.

If suit one is won, and a 2nd suit is brought for personal injury, can defendant litigate the negligence issue in suit 2?

No, because the jury had to decide whether or not defendant was negligent in order to find for Plaintiff in suit one and it was essential to the judgment.

Only question in suit two would be did plaintiff suffer personal injury as a result of the car accident.

Determined and essential to the judgment merged in suit one where plaintiff loses.

If a special verdict were used or the judge had decided it, more difficult.

Assume decision was no negligence and no damage to car

Both issues were determined but were they both essential?

One way is that neither is essential because either is sufficient to support the judgment.

The other extreme is that both are essential to the judgment, since court considered both and both should receive the same respect.

The 2nd restatement takes a compromise approach (although strange) – an alternative determination is deemed essential to the judgment if the determination was reviewed and decided on appeal.

Can an issue be deemed actually litigated w/o a trial?

If properly raised by a pleading or otherwise and is submitted for determination and is determined, then actually litigated.

If a judge decides an issue on a rule 12 motion, the issue has been litigated.

If a defendant admits an allegation in a complaint or fails to raise an affirmative defense, those issues have not been actually litigated.

Issue preclusion applies only when the same issue has been previously decided.  Same issue is sometimes an obvious concept, but not always.  When issues are not completely identical, we have the same sort of questions we ask when something is part of the same claim from the res judicata standpoint.

Does it make sense for fairness and efficiency to treat the issues in two suits as the same issue.

One is expected to raise all possible basis for negligence in first suit and not doing so is assumed a waiver to raise in another suit.  Issue in two suits are not precisely the same but close enough to say same issue.

Same sort of balancing and judgment call as in res judicata.

Hypo – A sues B for trespass on property.  Three relevant issues:

Plaintiff’s lawful possession (plaintiff wins)

Wrongful entry (defendant wins)

Damages (defendant wins)

A loses suit and brings a second suit based on a second trespass.  Can Defendant assert claim preclusion?  Must ask when did second trespass occur?  If occurred before filing of first suit, Restatement will consider it part of the first occurrence and issue preclusion will apply.

The reason Plaintiff can’t use the judgment for issue preclusion is because the issue of lawful possession was irrelevant to the decision for the defendant.

2nd restatement rule that an alternative ground for the judgment may have preclusive effect applies ONLY to alternative grounds.  A ground that is irrelevant to the judgment cannot be alternative.  Something can be alternative only if it supports the judgment.

Non-mutual collateral estoppel – whether a non-party to a suit can take advantage of collateral estoppel in a later suit.  

There is an important due process limitation to non-mutual collateral estoppel.  Can only apply against a party to previous litigation.  

Due process requires that a party be given an opportunity to be heard if he’s bound by the judgment/litigation.

Two kinds of non-mutual collateral estoppel:

Defensive non-mutual collateral estoppel

Plaintiff files a suit (defective product) against d1 and loses.

Plaintiff then sues d2 for same thing.  Can d2 assert the finding in suit one in defense of the action brought by plaintiff?  This is defensive non-mutual collateral estoppel.

Defendant asserts prior judgment as a shield against the plaintiff’s claim.

Offensive non-mutual collateral estoppel

P1 sues defendant and wins (defendant’s product is defective).

Question w/offensive collateral estoppel is when p2 seeks to use the judgment in suit one against the defendant to make its case easier.  P2 would argue that the defectiveness of the product should be treated as collateral estoppel.  P2 uses the judgment in suit one as a sword, rather than a shield.  

Parklane Hoisery case – court says offensive CE doesn’t promote judicial economy in the same way as defensive CE does.  

In defensive collateral estoppel the Plaintiff has the incentive to join all possible defendants.

In offensive CE, a plaintiff has no incentive to join with other plaintiff’s.

If P1 wins, P2 has a free ride – doesn’t have to prove what has been established

If P1 loses, P2 isn’t bound since no opportunity to be heard.

Offensive CE provides an incentive for other plaintiff’s to hold back.

Offensive CE may be unfair to defendant.  A defendant may have little incentive to defend vigorously if the first suit is for small or nominal damages.

Offensive CE is also unfair to defendants if judgment relied upon as the basis for collateral estoppel is inconsistent with one or more previous judgments.  See note 14, Ex., train wreck, 50 passengers, separate suits.  RR wins first 25, Plaintiff wins 26th.  Should 27-50 enjoy offensive CE to automatic recovery.

Procedural opportunities may be unavailable in first suit that may produce different results.  Note 15, Defendant may be in an inconvenient forum and unable to engage in discovery, etc.  Unfair to assert CE because he didn’t choose the forum.

Court says that the general rule should be that in cases where a plaintiff could easily have joined in the earlier action or where the use of offensive collateral estoppel would be unfair to defendant, a trial judge should not allow its use.

Whether or not offensive collateral estoppel should be applied is a matter for consideration for the judge depending on the issues surrounding the case.  Fairness considerations.

Same issues of fairness can creep into the defensive collateral estoppel – Note 15.

Presumably a court may consider fairness thoroughly, not just with respect to offensive CE, but also defensive CE as well.

Caveat about the requirement that a plaintiff that could easily have done so join in the original case.  

Courts are not going to require you to join just because you could have easily joined, if there is some other reason why you didn’t join – i.e., wanted to litigate in another forum.

Trouble occurs if it is clear that the only reason you didn’t join in the first suit is that you wanted to get the benefit of CE if p1 wins and not be bound if p1 loses.

Mere fact that you could have joined in suit one is not enough for a court to deny offensive collateral estoppel.

XII.  JOINDER

Joinder Rules:
Test for compulsory counterclaim is you are required to assert claims that arise from the same occurrence or transaction.

Test for supplemental jurisdiction, res judicata, and compulsory counterclaim is basically the same – logical relationship that it would be fair to try claims together.

State courts tend to have a narrower interpretation of same occurrence and transaction.

Joinder questions:

Is the claim jurisdictionally proper – is there a basis for subject matter jurisdiction over the claim.

Is the claim procedurally proper – do the rules authorize the claim.

Rules involved in Joinder = 13 (counterclaim and cross claim), 14 (third party practice - impleader), 18 (joinder of claims and remedies), 19 (joinder or persons needed for just adjudication), 20 (permissive joinder of parties).

Venue requirements don’t apply to counterclaims, cross claims, and impleader claims.
Venue must be proper with respect to parties joined under rule 13(h) – permissive joinder of additional party to cross/counter claim.
Subject Matter Jurisdiction and Personal jurisdiction:  Personal jurisdiction and subject matter jurisdiction requirements must be satisfied to all parties permissively joined.  
Subject Matter Jurisdiction in Counterclaims and cross claims:  If the counterclaim is compulsory, it is deemed ancillary to the plaintiff’s claim and therefore within supplemental jurisdiction

If counterclaim is permissive, there must be independent grounds for federal jurisdiction. 

Two basic principles:

Rule 13 (g) cross claims – permits but doesn’t compel co-parties to assert cross claims against each other.

Rule 14 allows a party to implead another party only if the impleaded party may be or is liable to the defendant if the defendant is in fact liable to the plaintiff.

Rule 13(g) and 14 are threshold requirements for claims brought by a party against a co-party.  

The transactional requirement test is only threshold, and then under rule 18 you can assert any other claims you have against the party.

Compulsory counterclaim – someone who is not an opposing party at one point in the litigation may become an opposing party later.  For ex., plaintiff sues d1 and d2 (co-parties).  Defendant’s are not required to assert claims against each other, but they may.  If so, they become opposing parties and any claims related to the transaction must be asserted or lost.

Problem 11 SOM

T sues M under respondeat superior theory.  

If M brings a claim against T for damages to car, this is compulsory because it arises from the same transaction or occurrence. 

Within 10 days of the filing of the answer, M impleads S.  

This is proper because M’s claim is that if M is found liable to T, S is liable to M.  The only basis for M impleading S is the above theory that if M is liable to T, S is liable to M, in whole or in part.

Rule 14(a) - If M doesn’t implead S, he could bring a later suit against S.

Policy that we don’t want to require parties to bring claims against each other unless they have in fact sued each other.

Third party claim between M and S.

 Now, under Rule 18, any other claims M has against S can also be brought.  In this case, it would be for damage to the car.  

This is a compulsory counterclaim because of res judicata – you are required to bring all claims arising out of the same transaction or occurrence or you will lose it based on common law 2nd restatement of judgments.  Not based on rule 18, however.

S must bring any transactionally related counterclaims against M because they are opposing parties so under rule 14(a) sentence 4 (as provided in rule 13(a).  

In addition to compulsory counterclaim, S may bring under rule 13 any other claims S has against M, even if not transactionally related.  These are permissive counterclaims.

For ex, if M has failed to pay S, S could bring this counterclaim as well.

Compulsory claims have to do with those related to the same transaction or occurrence.  Permissive claims are unrelated counterclaims. 

You must have subject matter jurisdiction and the claim must be proper under rule 14.

Once S has been impleaded, does T have to assert his claim for personal injury against S or lose it?  Rule 14(a) sentence 7 – no, because it is a permissive claim.  T could chose to sue S in a different forum.

If T chooses to sue S for personal injury, can he bring any other claims he may have against S?  Yes, because once you have met the threshold under rule 13 and 14, you can assert any other claims under rule 18(a).

Also, if T has any other claims against S related to the accident, he must bring them or he will be barred by res judicata.

Res judicata doesn’t apply if T doesn’t bring a claim against S.

If T asserts a claim against S, S must then bring any counterclaims related to the same transaction or occurrence or lose them – rule 13(a).

If T doesn’t assert a claim against S, can S assert a claim against T? Yes, rule 14(a) sentence 6.  Once you have that claim, under rule 18, S can assert any other claims he may have against T.  T and S then become opposing parties under rule 13(a) so T has an obligation to assert any compulsory counterclaims he may have against S.

In the context above, if no subject matter jurisdiction, there is an argument for supplemental jurisdiction.  If there is no supplemental jurisdiction, however, T won’t lose his claim against S.  To avoid the risk of possibly losing it, T should assert it.

If a party starts a quarrel with another, it makes sense to require complete resolution of all issues (compulsory counterclaim), whereas third parties (permissive cross claims) should not be required to hash out differences in this particular forum. 

Just because plaintiff decided to sue defendant, doesn’t mean the defendant’s should be forced to sue each other.

We don’t want to complicate a plaintiff’s suit with unrelated cross claims, but once co-parties become opposing parties, fairness to them requires they be treated the same way as any other set of opposing parties.

To curb expense, delay, or other prejudice that might result from the joinder of numerous parties asserting separate claims against one another, the court may order separate trials for various claims joined, or otherwise regulate the proceedings to minimize the difficulties involved (Rule 20(b)).

Rule 19 – Compulsory Joinder of Parties

Joinder is required for any person who has a material interest in the case and whose absence would result in substantial prejudice to the absentee or to other parties before the court.  Rule focuses on the practical consequences if a party with an interest in the action is not before the court.

Martin v. Wilks Case: If not bound by consent decrees, there is a possibility that the city and county personnel board might be held accountable for violation of title 7 for following the consent decrees.  Very difficult position.  This is the kind of dilemma that rule 19(a)(2)(ii) addresses.

A party to the action, in the person’s absence, might incur double or inconsistent obligations by reason of the claimed interest.

Here, there is one court ordering them to do one thing to follow consent decrees and another court ordering them to do something different.

Therefore, all parties are necessary.  Contrast with train wreck where 50 people are injured.  The fact that RR may be liable to some persons and not to others won’t trigger rule 19 because “inconsistent” is read much more narrowly than this.

Inconsistent means it would require a defendant to do something that a different judgment would require them not to do.  

To avoid two inconsistent judgments the white firefighters should be joined under rule 19.

In train wreck, no matter how the individual cases are decided, the RR can comply with each.

Keep in mind that rule 19(a) is far narrower than you might assume.  It is read in light of the very high value of party autonomy the legal system places on litigation.  A party is rarely required to join parties that he/she does not wish to join.

Don’t worry about rule 19(a)(1).  Focus is on rule 19(a)(2).

The fact that the whites are necessary parties doesn’t end the inquiry under rule 19.  There is a multi-step inquiry.

Rule 19 Analysis:

Rule 19 provides that any person with an interest in the subject of a pending action shall be joined as a party if:

His interest is such that to proceed w/o him would be substantially prejudicial as a practical matter because it would:

Impair his ability to protect his interest in later proceedings (19(a)(2)(i); or

Expose the parties already before the court to the risk of double liability or inconsistent obligations (19(a)(2)(ii).

Is the party a necessary party (ought to be joined if possible)?  

If a party must be joined if feasible, this is a necessary party

Is joinder feasible?  

Step one – Must a party be joined if feasible? 

Feasible = court can assert personal jurisdiction, joinder won’t destroy subject matter jurisdiction, and venue is proper (it’s up to the party to object to venue).  

Step two – should the suit be dismissed if joinder is infeasible?

If answer is yes, we call the party an “indispensable” party.

Therefore “necessary” and “indispensable” are conclusory terms applied at the end of the analysis.

If joinder is infeasible, court must decide whether in “equity and good conscience” the suit should proceed w/out the joinder or whether the suit should be dismissed.  This decision is made under rule 19(b).

19(b) has a list of four non-exclusive factors (court can consider other factors because the ultimate inquiry is whether in equity and good conscience the suit should proceed w/out the joinder – fairness).

The extent to which any judgment rendered in the action would be prejudicial to the interest of the absent party, or the interests of those already before the court;

The extent to which such prejudice could be lessened or avoided by appropriate court action;

Whether relief rendered w/o the absent party would be adequate; and

Whether the plaintiff has any other adequate remedy if the action is dismissed.

Advisory committee notes points out that the plaintiff may not be able to join X (subject matter jurisdiction problems) but Defendant may be able to join X w/o the problems.  In this circumstance the defendant can avoid prejudice and the suit shouldn’t be dismissed just because the plaintiff can’t join X, since the defendant can act to protect himself.

EX.  Million dollar bank account held by bank.  Lots of people claim it’s theirs.  Bank = Pacifica.  Arnett = Arkabama.  Allen = Arkabama.  Paul = Pacifica.

Arnett sues bank in federal court in Pacifica, seeking to obtain the money.  Are Allen and Paul necessary parties?  Yes, since there is only one account and Arnett wins and bank pays, this doesn’t prevent Allen and Paul from filing suits against the bank to get the million dollars.  This falls under rule 19(a)(2)(ii) – risk of incurring multiple obligations on this interest.  Bank has no interest in paying a claim to three separate people when at most it owes one million dollars.

Is joinder of Paul as defendant feasible?  Arnett can join Paul w/o running afoul of subject matter jurisdiction.  Yes.  Still have diversity, pj, and venue.

Is the joinder of Allen feasible?  No.  Arnett can’t join Allen as defendant because it would destroy complete diversity.  

Should it be dismissed?  No because the bank can protect itself through statutory interpleader.  Bank can interplead Allen, Arnett, and Paul through a counterclaim under §1335 – Interpleader.  Interpleader can be used to force the claimants to fight it out among themselves.

Under §1335, subject matter jurisdiction is satisfied if the amount in controversy is over $500 and ONE claimant is diverse from another claimant.  

So even though Arnett can’t join Allen doesn’t mean case should be dismissed because the bank can act to protect itself.  

They are not all plaintiff’s here, they are counterclaimed defendant’s.  Basically suit starts and A v. B and ends up B v Arnett, Allen, and Paul.  Claim says bank agrees they owe the million dollars and it is up to the three to fight it out as to who gets it. 

Statutory interpleader claim is only one way a defendant can protect itself by joining parties to the litigation rather than a plaintiff.  The rules of supplemental jurisdiction and venue are more favorable to the defendant than a plaintiff. 

If a defendant is able to act in order to protect himself, he is required to so act.

Relationship between rule 19 and rule 23.

It can be argued that joinder cannot be practically accomplished in the Wilks suit because it would be nearly impossible to join all white people and those affected may not always be identifiable.

For example, what about a child living at that point who may one day want to be a firefighter.  It would not be practical to join him.

It may be more practical to bring a class action suit

Rule 19(a)(2) and 23(b)(1) are very similar.

The class suit tries to address the problem of impracticability under rule 19 when the parties are so numerous or difficult to identify.

General rule outside the class context – A person may not be bound by a judgment unless they’ve had an opportunity to be heard.

Exceptions:

In class suits adequate representation can sometimes be deemed a substitute for the opportunity to be heard.

Hansbury v. Lee – 2 suits.  First Burke v Kleiman

Kleiman stipulated that the requisite # of prop owners had signed and the covenant was therefore enforceable.

In second suit Lee and others brought suit against Hansbury (black)

Common issue in both suits was whether or not the covenant was valid.

Under ordinary property law, covenants run with the land, so Hansbury would take the land subject to the restrictions.

The US Supreme Court acted under the assumption that Hansbury wasn’t Burkes successor in interest.

The question is whether Hansbury could be bound by the result in Burke v. Kleiman even though neither of previous owners were involved in that suit.

Assumption that Hansbury’s predecessor in interest was neither Burke nor Kleiman.

Burke sued on behalf of property owners in the neighborhood, which is a problem because some owners might want to support the covenant and others may not want to enforce.

Burke in the first suit could adequately represent only those owners who wanted to enforce the covenant.  In the other case, there would be a conflict of interest and is not qualified to represent owners who don’t want to enforce the racially restrictive covenant.

There is no evidence that Hansbury’s predecessor in interest was aligned with Burke.

Could you argue that Kleiman was representing those who didn’t want to enforce covenant so all sides were represented?  Two problems with this.

First, the defendant’s in the first suit (Kleiman) was not treated in either pleadings or final decree as a representative.

Due process requires that both the court and the representative understand that the person is acting in a representative capacity.  

Here, the decree was entered solely against Kleiman, not as a representative.

Second, the court noted that the suit might have been collusive.  Expresses doubt that Kleiman’s interest was any different than Burkes interest.  Burke may have sued Kleiman for the purpose of enforcing the covenant (they were in on it together).

In this circumstance, Kleiman couldn’t be viewed as representing those who didn’t want enforcement.

The traditional reading of Hansbury says it establishes that adequate representation is the equivalent of the opportunity to be heard.

Supreme Court has expressed skepticism about the reading of Hansbury.  

In Shutts, the court required not only adequate representation, but the opportunity to be heard.

Shutts stands for the proposition that absent class members in a suit are entitled to adequate representation and an opportunity to be heard, whether or not minimum contacts w/forum.

The hard question, is what do we mean when we say an absent class member must be given an opportunity to be heard?

Not service of process.

At most, it means one who wishes to be heard can participate in the litigation. 

It does not require them to be joined as parties because class suits are a way around the joinder requirement.

More than giving class members adequate representation is required.

Nuts and bolts of class action practice – Rule 23:

Rule 23(a) sets out four pre-requisites:

Numerous so that joinder is impracticable

Questions of law or fact common to class

Typicality

Fair and Adequate representation/protection 

Adequate representation requirement is both adequate class counsel and no conflicts between members of the class.

It is really counsel who is the power of the litigation.  He has an obligation to the class, not to the class representatives.

Most class actions, like most litigation, are settled.  

Rule 23(e) provides that a class action shall not be dismissed or compromised w/o approval of the court.  

This has been interpreted to permit settlement only if the court finds the settlement is fair, adequate, and reasonable.  This is unlike ordinary settlement.  

Provides additional safeguards for absent class members.

Helps prevent collusion between class counsel and defendants. 

Supreme Court in Amchem v. Windsor, held that a DC cannot approve a settlement unless the class could also be certified for purposes of trial under rule 23.  This shuts down another mechanism where absent class members can be harmed.

A class suit must also fall within one of the categories set out in rule 23(b).

Rule 19(a)(2) and Rule 23(b)(1) resemble each other.  

Rule 23(b)(1) have sometimes been used where defendant might not have enough money to pay all claims of absent class members if it is found liable.  This seems to track the necessary parties rule.

Natural class, because the reason you try these together is because if you don’t try all together, absent parties will be prejudiced/harmed.  

One way of avoiding having to deal with having to join parties under rule 19 is to create a class suit, but you must then satisfy all the requirements of a class suit, i.e., numerosity, commonality, typicality, adequacy of representation.  

Controversial because can be viewed as an attempt to evade the bankruptcy process.

23(b)(2) class suit seeks injunctive or declaratory relief on behalf of the class as a whole.  

Discrimination and school segregation suits are often brought under this section.

23(b)(3) – most important.  This is commonly known as a damages class action.  Must be concerned with personal jurisdiction in this type of class suit, but Shutts says if there is an opt out, adequate representation and opportunity to be heard, then okay.

Ex.  Assuming a class suit is appropriate under the train wreck hypo, if one injured sought to bring a suit on behalf of all injured, brought under 23(b)(3).

In order to certify under 23(b)(3) two requirements:

Common Issues must predominate

This is higher standard than 23(b)(1-2)

Class suit is the superior way to adjudicate the suit.

Question asked is does it make sense to try this suit as a class action.  

Typically you are aggregating damages suits in this context (Rule 23(b)(3).  Damages suits usually allow individuals to bring these suits on their own.  

Therefore, higher threshold of justification – predominance and superiority requirements basically make sure it makes sense to try as a class suit.

Although causation and duty issues may be common to the class, each individual would presumably have to prove his damages.  

Damage issues are not common to the class.  Because each of damages claim require individual trial, courts typically conclude the predominance and superiority requirements could not be satisfied under these circumstances.

Rule 23(c)(4)(A) – when appropriate, an action may be brought as a class action with respect to particular issues.  

Train wreck hypo, an issue class might be certified only to address the issue of the train’s negligence.  If train loses, the plaintiff’s could later use the judgment as estoppel in later, individual suits.

5th circuit has expressed the view that predominance must be measured by all the issues involved in the controversy, so the above does not satisfy the predominance requirement.

Some courts including the 7th circuit have also perceived a potential 7th amendment problem with certification of certain issues.

7th amendment reexamination clause  – no fact tried by a jury, shall be otherwise re-examined in any Court of the US, than according to the rules of the common law.  

This argument with respect to issue classes - if you try negligence issue common to all members, when you have individual issues such as contributory negligence, the second jury will have to re-examine the first jury’s finding.  

Argues that when there are overlapping issues (negligence/contributory negligence), there is a problem.  Wooley thinks this is a misreading of the 7th amendment reexamination clause.  

 Compare the three kinds of class suits:

Certifying a 23(b)(3) class suit has two important consequences:

In Eisen, the court held that the named plaintiff’s notify the absent class members by first class mail that could be identified with reasonable ease.

Rule 23 requires that absent class members of a rule 23(b)(3) class be allowed to “opt out” of the class suit by a specified date.

Opt out not required in 23(b)(1) or 23(b)(2) suit.

Whether due process requires this in 1 and 2 is unsettled.

Two types of 23(b)(3) suits:

Large scale, small claim class suits

Shutts is example of this.

W/o these types of suits, it would be difficult to deter large companies for harming large numbers of people a little.  Suits could not be brought individually.

Claims are large enough to make it economically possible for individuals to bring their own suits.

Rhoun Poulac, individual claims are large enough to permit these individual claims to be tried in different manner.  Not as important to bring as class suits from a deterrence perspective.

Rhoun Poulac Case:

Began with 300 lawsuits w/over 400 plaintiff’s filed in state and federal court to determine the liability of drug companies to hemophiliacs.

Cases were removed to federal court and transferred to Northern Dist. Of IL for pre-trial proceedings.  Judge certified one case as a nation-wide class action.

Now everyone in the country who comes within the definition of the class is now a member of this suit, whether or not they are aware of the suit.

State actions don’t go away, but if class action reaches final judgment first, the judgment gives res judicata effect in the state court proceedings.

How does IL obtain jurisdiction over all these cases?

Shutts tells us that the failure to opt out of the class may be deemed consent to personal jurisdiction.

Class suit certified under rule 23(b)(3), where one needs more than common questions of law or fact – they must predominate over questions affecting individual members of the class and the class must be a superior way of litigating.

Court met this condition by tailoring the issue to the question of the drug manufacturers negligence as permitted by rule 23(c)(4)(a).

If defendant’s win this, case is over = no recovery.

If plaintiff’s win, they can take this judgment and use it as an estoppel in later individual suits against the drug manufacturers.

In concluding that the issue of negligence was appropriate for class treatment, the DC relied in part that the law throughout the US was uniform with regard to this issue.

This is important because of choice of law issues.  Shutts jurisdictional holding makes it easier to bring a class suit than an opt in requirement.  The choice of law holding in Shutts has the potential to cause many problems in a class suit because it means you would have to apply the choice of law of a number of states in a class proceeding.

If no false conflict, must apply the Shutts test of states interest in the claim.  Choice of law analysis is based on a claim by claim basis (all claims).  States contact with the claim.

Although Shutts applies to horizontal choice of laws, Erie and Klaxon carries this to vertical choice of law.

One way courts attempt to address the difficult choice of law issues raised in class suits is to pretend that no conflict exists between the law of the forum state and the law of other states.  Relying on the false conflict analysis of Shutts – if law in two states is the same on an issue, who cares what law is applied (false conflict).

Supreme Court made it easy for courts to pretend there is no difference – Sun Oil v. Wortman (it is not enough that a court misconstrue the law of another state, the misconstruction must contradict the law that is clearly established and be brought to the court’s attention.)

DC in this case followed Sun Oil, saying that the defendant failed to establish there was a difference in negligence laws.  

Grant of certification is not a final judgment under §1291.  Courts are only able to review a final judgment, so the Supreme Court needed to get past this before addressing the issue of certification.

Two ways around this:  Interlocutory appeal and Mandamus

Look at Rule 23(f).  This wasn’t part of the FRCP at the time of Rhoun Poulac.  Interlocutory could only be sought under §1292(b) when both DC and Court of Appeals agree that this appeal would be appropriate.  DC didn’t consent to having this order review.  The only review now available was a writ of mandamus.

Posner argues that the defendant’s will suffer irreparable harm by being forced to settle and the DC so far exceeded the bounds of judicial discretion as to act in a usurpretive manner.  Based this on three factors:

Inappropriate to force defendant’s to stake their companies on the outcome of one jury trial.

Why is this unfair?  Why should the defendant’s be treated differently than plaintiff’s (i.e., non-mutual collateral estoppel-offensive).

DC certification order violated the choice of law imposed by Erie.

To the extent that DC was attempting to create a general common law, Posner is right.

But he fails to consider the impact of Klaxon (federal court must apply the choice of law rules of the state in which it sits) and Sun Oil.  The question to ask is where was the original action filed (the one certified as a class action).   This was filed in IL, according to Wooley, and if it was filed in the Northern Dist. Of IL, the class suit was governed by IL choice of law rules.  

The question now is under the IL choice of law rules, would the IL state court take advantage of the opportunity of Sun Oil – IL court could then do what the DC did, which is to say the defendant failed to establish there is a difference in negligence law.

The Erie argument, according to Wooley is therefore off base (Court in diversity must apply the law of the state in which it sits).

DC certification order raised the possibility of violating the 7th amendment because of the way the DC had separated the issues for trial.

Wooley thinks this 7th amendment argument is open to question.

Posner’s concern that the 14th jury might throw the company into bankruptcy.  Why not use the sampling process – efficiency.  While we might get a more accurate decision if we have a dozen different juries try a particular case or we didn’t apply collateral estoppel, but efficiency seems to outweigh accuracy.

Why treat these defendant’s more favorably than usual (i.e., class suit defendant’s)?

Defendant’s here are under greater pressure to settle in a class suit than in regular litigation.  Stakes are so high = forced to settle.

While a class suit may be efficient in some respects, it actually is more difficult here because the jury will have to deal with several choice of law issues, which would be difficult.

There are arguments to be made on both sides of efficiency.

In Rhoun Poulac we saw defendant’s resisting certification, but often defendant’s use it as a shield by taking advantage of the fact that a settlement can be imposed in the plaintiff’s through 53(e) = become a reverse action in which defendant’s shop around for counsel that will get the best deal.  Even though the settlement has to be approved and the counsel must be adequate, courts aren’t always conscientious. 

Reasons for Rule 23:

Prevent repetitious proceedings with large expenditure of time and money

Prevent possible embarrassment by inconsistent results

Joinder under R19 or R20 might encounter obstacles of SMJ, Venue, and service of process.  Also, joinder under R20 is merely permissive.

As group increases in number, the ability of all parties to be present in court is a problem.

