
Con Law II
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I. INTRO ITEMS & GENERAL DISCUSSION
Judicial Activism  when court says something is unconstitutional when in fact it is not prohibited

[what about if the court fails to hold something unconst that IS  is this judicial activism?  no.  judges in that instance are upholding the political process when in conflict . . .

this is failure to keep faith with constitutionalism, but not activism]

constitutionalism is necessarily anti-democratic b/c it invalidates the political process

why have a constitution at all?

practical considerations like protection of property rights and K rights

how do we protect ourselves from govt?  someone controls this apparatus of coercion

why restrict legislative power?  Why would a people restrict themselves?  Whos in charge here? 
1. Ulysses argument re: the Sirens  sober moment making provisions for future passions [a la quitting drinking or smoking]

‑ const restrictions and proclamations, though, have come in times which were not calm at all [e.g., 14th Amendment  Civil War]

2. prisoners dilemma ‑ political systems necessarily produce results that some people dont want [in economics, maximize consumer satisfaction ‑> imperfections, though, with externalities and natural monopolies]

‑ Milton Friedman re: balanced budget amendment ‑ in our political system, theres a trap ‑> to each of us, sugar subsidy is small; the benefit to the limited number of sugar producers, however, is huge ‑ an outgrowth of this special interest problem

‑ Friedman reasons that a balanced budget amendment corrects this trap
the problem is the courts and constitutional law, rather than constitutionalism

it is judicial review which bothers Graglia (obviously)  

judicial review which is not explicitly provided for in the Const!

one would expect it to be so b/c (1) of the vast potential for abuse and danger; and (2) it was unprecedented [no review of leg. acts in England, for example]  similar to veto power, which is carefully laid out in the Const

in fact, Const restricts self-government (1) very little, and (2) there is little incentive to violate them

emoluments clause; foreign-born restriction; term limits for president

the original Const.  what rights protecting?

 limitation of state power [dont want farmers voting away their debts  Colonial period experience with debtor moratorium laws]  no state abridgment of obligation of Ks

but then the Great Depression came along  Minnesota passed debt moratorium law  clearly not Constitutional, but approved by court anyway in Home Bldg v. Blaisdell (1934) ‑ remember, this is not judicial activism

Judicial review has evolved

after Marbury, not exercised by the court for 50 years

Dred Scott decided that the Missouri Compromise was unconst b/c couldnt exclude slavery

 takes slavery out of the political process

 caused Civil War, arguably

next major usage  1875 Civil Rights Act which prohibited racial discrimination in public places was ruled unconst

 so, judicial review next gave us racial segregation

the ct successfully stopped the New Deal for 3 or 4 years

Brown in 1954 holds all racial discrim in the govt unconst

 so successful that theres a whole new notion of judicial review

 seen as much more expedient than political process

 when finally ratified into the 1964 CRA, the ct had a whole new status [hell, itd ended racial discrimination in the South!  What couldnt it do!]

now the accelerator/ initiator of social change [solidly liberal ACLU program]

for the last 40 years, then, (since Brown in 1954), the S. Ct. has been the most important determiner of domestic policy  fundamental changes in our civilization [e.g., busing, reapportionment, abortion, capital punishment]

constitutionalism is dead hand control

judicial activism is control by living judges not subject to electoral control

what is the appropriate role of judges?

‑ to interpret and enforce the constitution (which is the lip service given anyway)

‑> how should the courts interpret the constitution?

much of Anglo philosophy deals with the question of meaning ‑ language

Wittgenstein (logical positivists) deals with this

the Bible ‑ In the beginning there was the word ‑ magical quality

Indians ‑ accept sounds, but amazed with marks

sounds become words because used by human with intent to communicate ‑ no inherent meaning of words
e.g., HELP seen on beach ‑ theres meaning!  someones in danger!  But it turns out to be a random act of the waves, an accident ‑ no meaning then

words are given meaning by convention

Wittgenstein ‑ meaning is use

Marshall in Marbury ‑ what does necessary mean? ‑ see the use by authors

e.g., CYN ‑ canyon or soup
the boundaries of meaning are almost always indefinite ‑ the center of use is clear, but the fringes are tough

mammal ‑ platypus; human ‑ fetus ‑‑> is there a matter of fact or of language in dispute?

e.g., William James ‑ around the squirrel ‑ always face to face or circle tree with squirrel mean circle squirrel

‑facts not in dispute, just what around means

to interpret language is an attempt to understand the communication of the author

‑ we dont want to be arguing that this is what the word means ‑> have to distinguish between reading [attempts to understand what the communicator meant] and writing
objections to original intent‑‑

(1) why should intent of people dead and gone govern?

‑ well, thats the whole problem of constitutionalism, and it avoids the whole question of judicial activism

(2) dont know what it was ‑ intent impossible to ascertain

‑ look at words ‑ plain meaning ‑ can get meaning this way (of course, Amendments example of unclear meaning, e.g., 5th only applies to feds, per Barron v Baltimore)

Barron v. Baltimore 1833 [Marshall]

P loses dock b/c state diverts stream

P sues under 5th Amendment  no taking without just compensation

state may take by eminent domain and compensate or not

[Graglia  even if feds did this, not at all sure this even constitutes a taking]

what about the 5th Amendment? > applies only to feds b/c thats what it meant [contrast this to Marburys discussion of judicial review!]

I  10 has limits on the states, though!

 limits have to do with federalism itself, not individuals

K enforcement is a special exception (debtor relief)

 Marshall argues that this further supports that bill of rights only applies to feds  I  9 prohibits things generally [ex post facto, etc.], then in  10 says no state shall do ex post facto > this means that general prohibitions apply to the feds only and state restrictions are specifically towards the states
also, why would states limit their own power when they can do things by state constitution?

 counter, obligations of K clause, though  also, interested in binding other states

‑ if court cant say policy choice is disallowed [only disallow if intend to disallow] in constitution, then the const does not stand in the way

why? ‑ the norm is republicanism, not judicial activism

II. THE FOURTEENTH AMENDMENT

(1) HISTORY:

why does the 14th Amendment exist?  result of the Civil War

slavery  Emancipation Proclamation applied only to non-Union states

 the, 13th Amendment officially does away with involuntary servitude [ 2 gives a new power to Congress to enact by whatever appropriate measures]

after the war, the Radical Republicans were in charge of Congress (with no Southern reps allowed)

 passed Civil Rights Act of 1866, a response to Black Codes in all states [functional slavery  no make Ks, own property, etc.]  justified CRA 1866 under the 13th Amendments explicit grant of new Congressional power to enforce the prohibition of slavery [remember McCulloch ‑ let the ends be legitimate, and can use all means appropriate]  Johnson vetoes it, Congress overrides the veto  still, the challenge makes Congress enact the 14th Amendment to take the matter out of the Supreme Courts area of power [S.Ct. at nadir of esteem after Dred Scott]

Bingham was to the 14th Amendment what Madison was to the Bill of Rights [however, Bingham was no Madison  foggy speaker  euphonious phrases]

men like Sumner and Thadius Stevens were more committed than Bingham  e.g., Stevens wanted no discrimination on the basis of race, but the Northern states didnt want the blacks to vote

anyway, 14th Amendment constitutionalizes the CRA 1866 [N.B. but it doesnt look like the CRA 1866  has more expansive language, for instance  thank Bingham for that]  trying to make these rights constitutional (not just Congressional power to do, which could then be repealed)

 made re-entry into the Union conditional on ratification  interesting note, it was never ratified by  of the states, though > some states rescinded  Secy of State said its ratified (S.Ct didnt get involved b/c its a political question)

14th Amendment was the enactment of the Republicans Reconstruction agenda ‑ all  are obsolete now except for 1

2 ‑ if blacks denied the vote, cant be counted for representation ‑> they think this will make the South give the blacks the vote, but wont matter in North b/c of numerical insignificance there

‑ in practice, blacks in South not allowed to vote and no reduction in representation

3 ‑ no Rebels in office

4 ‑ debts from war

3 prohibitions in 1 of the 14th Amendment

1. no abridge privileges and immunities of citizens of the United States

2. no deprive due process

3. equal protection under the law

(2) PRIVILEGES AND IMMUNITIES

Slaughterhouse Cases 1872

group of white butchers in New Orleans that are blocked out of butchering (b/c Louisiana grants monopoly to Crescent City Live Stock Landing and Slaughter-House Company)

(1) 13th Amendment  involuntary servitude argument [not just slavery]

right to pursue what want to do in life

 majority says its slavery were talking about  isnt it outrageous to have white butchers in here??!

 also, servitude language prohibits all forms of slavery (peonage, etc.)  not that govt cant regulate business and commerce

(2) 14th Amendment  Louisiana has abridged privileges and immunities

 what are these?  the choice seems to be between having it mean everything and having it mean nothing

the big and glowing definition [just rights and common rights] is in Coryell [Bushrod Washington] 

 ct argues that this would be too much  Congress would be in charge of all rights  perpetual censor
ct argues there is an intentional distinction b/t citizens of US and citizens of States  14th Amendment says cant abridge for citizens of US (no mention of citizen of state) > must view with sentence before defining citizen of US v. citizen of state [Graglia  this is wrong b/c the 1st sentence was added later  citizenship defined to overrule Dred Scott, which had said that no black can be a citizen]

what is left, then?  ct is excused from defining, but will venture to suggest some > high seas, habeus corpus, rights in other const. provisions 

problem [as Field notes in his dissent]  makes priv and immun clause superfluous  protects things already protected  as Field says, makes it a vain and idle enactment
the total restrictive meaning of priv and immun clause given by ct in Slaughterhouse stands to this day

due process and equal protection clauses are now where all the action is  ct has become perpetual censor anyway
(3) DUE PROCESS
 facially, what does this mean?  cant deprive except through established legal procedure which is due  those are due which the law makes due

historically, comes from Ch. 39 of Magna Carta  except by the laws of the land  stops John throwing people in dungeon for the hell of it

 Lord Coke says this new phrase due process means law of the land
therefore, not a restraint on legislature, which decides what process is due

Murray v. Hoboken 1855

ct suddenly adopts a different view, however

due process in early Const stuff, but not really litigated

the ct says due process does restrict the legislature  cant just use its mere will
but what restricts it, and where does that come from??

(1) elsewhere in Const [a meaningless restriction]

(2) must be consistent with English CL as of time 5th Amendment adopted [why should this be frozen by US Const?  CL procedure criticized as highly technical and changed in both England and here!]

 not followed

not all CL requirements followed > Hurtado v. California  started trial by information rather than grand jury indictment (contra to English CL)  S.Ct says this is okay  ct uses natural law language like dissents in Slaughterhouse  trials must be fair
allow things not allowed in CL > Powell v. Alabama  the Scotsborough Boys case  instead of trumping the jury and saying reasonable minds couldnt disagree, say that criminals have right of counsel [fair  due process clause now gives all natural law authority to court] (the CL actually prohibited lawyers

ct incorporated in some sense over the years

1890s  RRs rates regulated by the government down to confiscatory levels to appease farmers

ct stepped in  not due process to just confiscate (beginning of substantive due process  no procedural defects)  unconst to have nonrenumerative rates

ct didnt talk like it was incorporation  just used natural law kind of arguments  its unfair, dammit

then there were other reviews for unfairness [e.g., Lockner case re: hours for bakers in NY]

by the 1910s and 1920s, Holmes and Brandeis were saying in dissent that substantive due process is just made up

 since were doing it already, why just protect property rights?  why not speech rights, too? [Graglia  strange argument]

1925 Gitlow  1st Amendment puts similar restrictions on the States

speech has grown in Brennan era, and now we have Scalia and Rehnquist saying what about property rights, too??  just compensation [interesting flip]

Palko v. Connecticut 1937 [Cardozo]

FUNDAMENTALS OF ORDERED LIBERTY  absorption of some guarantees in Bill of Rights b/c they were essential to a scheme of ordered liberty
[guy charged with 1st degree murder, convicted of 2nd degree murder, appealed, reversed for retrial, tried again and found guilty of 1st degree murder and sentenced to death]

why isnt this double jeopardy?

 those things implicit in the concept of ordered liberty are protected [natural law talk]

 there is a different plane of social and moral values when we pass into unconstitutionality [traits of judicial review > (1) distrust of democracy, and (2) morality and wrong & right can be objectively determined  would think youd want moral philosophers on the court]

 Cardozo finds double jeopardy stands fine  no seismic innovation  why shouldnt the state be able to appeal when D can?

If there is incorporation, what difference would that make?  a new set of words becomes relevant/applicable

twice put in jeopardy  what does this mean?

Cardozos question deals with Ps inability to have the same right to appeal that D gets

Carolene Products 1938
another oleomargarine bashing case ‑ Stone says this is a crazy law just protecting dairy farmers, but theres nothing unconstitutional about it

‑ Stone then drops a footnote (the famous Footnote 4) saying that the court might not restrain itself in the future

the theory of functional judicial review ‑ more likely to get involved if the law threatens a discreet and insular minority ‑ also, to protect the political process against outrageous laws that limit free speech, etc. ‑> ct asks, Is this a case where were needed?
Adamson v. California 1947

Cal const provides that D no have to take stand (like the 5th Amendment), but P can bring that to the jurys attention  is this compulsion?

 one argument  he didnt speak, so he wasnt compelled

 counter  cant apply sanctions based on failure to testify

[cant we argue that permitting D to take the stand at all makes it costly not to take the stand?  CL didnt allow D on stand; neither did Sweden at one time b/c to allow to testify is to compel]

opinion famous for Blacks dissent
announces his incorporation theory

(1) full incorporation

does his own historical analysis [relying heavily on statement made by Bingham in the House] and determines that its incorporated fully

> Frankfurter notes that in 70 years, 43 justices passed as is, with one exception [Harlan] saying it applies to the states

 also, if 14th Amendment applied to Bill of Rights, a funny way of saying it (to have due process mean all that!?)  due process, whatever it means, cant mean the Bill of Rights b/c Due Process appears in the 5th Amendment [Twining case made this point]

Black says that Bill of Rights incorporated not b/c of due process clause, but b/c of 14th Amendment itself, especially the privileges and immunities clause  points to his historical analysis

> Frankfurter says, so, thats the authors thoughts (foggy as they may be)  what about the ratifiers thoughts??  why would they do it?  if the states were to do this to themselves in ratifying, would be to make all civil rights decided by the S.Ct [perpetual censor from Slaughterhouse]

 doesnt say due process means follow established procedures, but rather means must do things fundamental to justice/canons of decency, etc.

Black attacks this natural law talk  hates natural law talk

Griswold v. Connecticut 1965

Connecticut law forbade the use of contraceptives, even by married people ‑ unenforceable, of course [New York close by, etc.]

offensive to Yale law school ‑ a standing offense to enlightened opinion

why is the law unconstitutional? ‑ Douglas is enforcing the Bill of Rights, and he finds in there a penumbra formed by the emanations
Black notes that he doesnt see this in the Bill of Rights

Duncan v. State of Louisiana 1968

White  Palko approach  cant do things unfairly (in American scheme of justice)  dont have to ask whether justice can exist without it (b/c it does in Europe)  just whether required in America

syllogism:

major premise  due process requires things fundamental to American scheme

minor premise  juries are fundamental to American scheme

conclusion  due process requires juries

ct, though, decides that the conclusion is that due process requires 6th Amendment jury trials  how different?

jury always taken to mean 12 people unanimously [since like 1350]  now, however, in subsequent cases, the question is not whether the jury must have 12 people [Williams v. Florida], or whether the jury must be unanimous [Apodaca v. Oregon], but rather, whether the 6th Amendment requires this

(4) EQUAL PROTECTION

no State may deny a person the equal protection of the laws

 find the intent of the communicator

 assume normal usage, conventional way

Tussman and tenBroek article

the Amendment uses the word protection  the law should deal with people impartially

places no restraint on legislature, though  just means application cant regard the person

e.g., law says no assault, except for redheads  a redhead is beat up, fits neatly in the law

1886 Yick Wo v. Hopkins  San Francisco law that Chinese people cant own laundries

 say the law is enforced impartially  all Chinese NO, everyone else YES

S.Ct  equal administration according to its terms, but also for guarantee of equal laws  some restriction on legislature > for this, must go to content of law itself

is there a requirement that people be treated equally, that is, no discrimination is allowed? > cant be that because laws always discriminate, e.g., license to drive

discriminate is actually a neutral term (not evil)  e.g., to have discriminating taste

classification is the essence of law

Aristotle  justice requires equality > like treated alike; unalikes treated unalike

 this is a tautology, though > the problem when applied to people is that all are alike in many regards  human, person  and unalike in limitless numbers of ways

what differences count is the question, then

 look to the purpose of the law  A reasonable classification is one which includes all persons who are similarly situated with respect to the purpose of the law  this enables us to tell which differences count, i.e., which distinctions are valid

the purpose of a law is always giving a benefit or preventing a mischief (usually both) = M
the characteristic which corresponds with the purpose is the trait = T
e.g., traffic laws  purpose is safe driving  M is unsafe driving; and therefore, T is the unsafe driving characteristic > perfectly in line if the law is no unsafe drivers may drive
 administrative convenience, however, has to enter the picture [as well as the elimination of bureaucratic discretion]  the T is then no longer unsafe driving, but rather people under 16 years of age  age becomes a proxy for the concern re: safety

overinclusive  T is broader than M > there are perfectly safe 15-yr-old drivers out there, yet theyre excluded as well

> the response is that there is administrative convenience  gain this, but lose accuracy

e.g., law no trumpet playing in residential area at night
underinclusive  argument of trumpet player > trombone players make noise, too  that is, other things make the M of noise

same argument could be made by cigarette manufacturers re: health warnings on packets  other things cause the mischief of unhealth

> what justifies underinclusive laws?  the legislature must be allowed to attack evils one step at a time

[also, this is a much less attractive objection than that raised by those excluded by overinclusive restrictions  theyre saying Im safe, but youre excluding me anyway > here, the trumpet player is saying Im offensive, and so are other people!  a schadenfreude (taking pleasure in the misery of others  begrudging the benefit of others) ‑ dog in the manger]

law all persons of Japanese descent to detention centers
purpose of law > to prevent subversion

 overinclusive b/c not all Japanese are saboteurs

 underinclusive b/c not only Japanese are saboteurs 

what limitations on discrimination?

‑ classifications dont have to prevent precisely the purpose

‑ no limit that laws do this ‑ unless theres a limitation on the purpose [if the purpose is to get the Japanese out of SF because theyre buying up all the land]

the limit on purpose must come from something other than equality

classification always serves the purpose of the law ‑> there is no limitation unless theres a limitation on purpose

e.g., all trucks must have safety brakes, unless the truck carries agricultural products

‑ how does this affect safety?? ‑ are potatoes safer than pillows? ‑> the purpose is safer trucks without burdening farmers
is there a rule that there is a limitation on benefits to farmers?

is there a rule that cant benefit farmers when ostensibly pursuing safety?

law always fits its purpose ‑ no limit at all

RAILWAY EXPRESS v. New York 1949

example of ct withdrawing from judicial review

Black and Douglas ‑ laws can be unreasonable

NYC law ‑ no advertising on side of trucks

makes people unhappy ‑ they lost in political process, so go for last shot in the courts

limitation of liberty ‑ discrimination (trucks but not other property) ‑ the only company this is directed against is Railway Express ‑> so, attacked as unreasonable law

how is it unconstitutional for NY to pass this law? ‑ if unconst for state, must be in 14th Amendment ‑ due process or equal protection

(1) due process objection ‑ all laws must be reasonable [!?!]

‑ Douglas said in Olsen that laws dont have to be wise or even needed ‑ there is no reasonableness review ‑ disposes of due process, but not totally

‑ if the laws justification is palpably false then its invalid ‑> so, the ct applies only a rational basis test on this stuff ‑ not reasonableness, but still a rationale

reasonableness ‑> make policy judgment ‑ are the gains worth the losses?

‑ Black rejects this ‑ we do not sit as a super-legislature
rational basis ‑> a question of fact, rather than values ‑ does advertising on the sides of trucks have any relation to traffic? ‑ yes ‑ could distract a driver (a fact) [dont then ask whether it is enough of a distraction to justify the costs]

‑ a test that cant be failed ‑ meant to be a statement that ct not reviewing for any practical purposes

(2) equal protection objections ‑ 

1. the law is underinclusive ‑> how distinguish between other types of advertising [e.g., Camel sign blowing smoke rings in Times Square]

‑ ct says it is no requirement of equal protection that all evils of the same genus be eradicated or none at all ‑ i.e., one step at a time

2. can advertise own product on own truck, just cant advertise someone elses ‑ this is underinclusive because the identical prohibited ad can be carried by others

‑ the asserted purpose is safety ‑ how justify this discrepancy (same ad ‑> dangerousness of ad depends on who owns title on the truck?!) ‑ how does this conceivably relate to safety??

ct applies the rational basis test here, too ‑ no judgments as to whether reasonable, just some relation to the purpose [this case seems to have no relation to safety ‑ one of the rare cases ‑> the fact that Douglas and the court accept this demonstrates that the test really cant be failed]

Jacksons concurrence

[may be the best writer on the Court ‑ Cardozo was ornate and convoluted; Hand very erudite; Holmes compact to the point of being cryptic]

‑ unusual candor ‑> remember that hes the author of Wickard, saying that the point of the law is to screw someone, and this time its you, dude

anyway, points out that newspapers are trying to kill advertising competition from Railway Express [shows the underlying urge often in law ‑ limit competition]

tons of newspaper trucks scoot around town ‑ want to advertise their own stuff (exempted themselves in the law) ‑> shows again that law always serves its purpose ‑ this purpose is no advertising on trucks, but not to the extent of newspaper trucks
Jackson ‑ at least all trucks should be required ‑> note that hes not dissenting, though ‑ why?? ‑ upholds the idea that hireling may be treated differently than those who act on their own, and therefore concurs

CITY OF CLEBURNE 1985

total discussion of supposed doctrine of equal protection and its tests
I. rational basis test is the general rule

II. strict scrutiny (for compelling interest) [this is the test that cant be passed ‑ strict in theory, fatal in fact] in two circumstances:

1. when classification involved is based on suspect criterion (race being the central one)

‑ what makes a criterion suspect?

2. law limits a fundamental right

‑ paradigmatic is voting (but Graglia notes that there is no particular grant or guarantee to vote ‑> 15th and 19th say cant discriminate, but nothing giving the right to vote)

law is sustained only if narrowly tailored to serve a compelling state interest
what is narrowly tailored? ‑ least restrictive alternative ‑ cant restrict legitimate interest to benefit another legitimate interest if another way to do it without restricting the legitimate interest ‑> of course, the suggested alternative is never quite as good (e.g., waste baskets on street ‑ obstruct streets, leafletters obstruct streets, and some people still throw the leaflets on the ground)

conflicting views of the legitimacy of a law ‑> (1) laws arent done for general welfare, but done for specific interests vs. (2) view that all laws are for the pursual of general welfare

what, though, is general welfare? ‑ Public Choice ‑ economic reasoning in political context ‑ politicians act to maximize their satisfaction (by getting re-elected)

‑ constitutional law asks us to look for more than political process ‑ to find a narrowly tailored law serving a compelling state interest

III. heightened scrutiny ‑ an intermediate level for quasi-suspect criteria (e.g., gender and illegitimacy)

law is sustained only if substantially related to a sufficiently important government interest [all a word game]

Levy v. Louisiana began this re: legitimacy (historical bent against illegitimacy in CL and civil law) ‑ 1960s Warren Court says illegitimacy not to be disfavored ‑ Douglas wrote it, citing King Lear and Edmund the Bastard

‑ was bent vs. bastards unfair or was it an important protection of the family??

town in Cleburne wants to disallow a home for the mentally retarded

what test does the Court apply?

‑ rational basis (the Court doesnt think this rises to the level of gender and illegitimacy) ‑> amazingly, here the law fails the rational basis test!! ‑> an irrational prejudice against the mentally retarded
‑ people are being made better people by their moral leaders on the court ‑ court is imposing the costs of this upon the lower classes ‑ an easy decision for White and Douglas to make ‑ no impact on them [well pick this up with busing ‑ supporters have kids in private school]

‑ sure isnt the same rational basis test applied in Railway Express
‑ Cleburne folks arent being nice, but assuredly theyre not being irrational ‑ there are reasons for it, ugly as they are

STRAUDER v. West Virginia 1879

oddity is ‑> it involves race (unlike white butchers in Slaughterhouse)

the constitutional question is whether it is unconstitutional for a state to convict a black person when the state excludes blacks from juries [not a disgruntled would-be juror, but rather a convicted man]

what Const provision is being violated?

due process concerns re: fair trial ‑> response here is that all Ds get an all-white jury ‑ treated like everyone else

‑ counter ‑ whites are tried by their race; blacks dont, and equal treatment would be me by my race

large counter to fairness argument ‑ what is unfair? ‑ fair in this context would be the conviction of those who violate law and freedom to those who are innocent

‑ an empirical assertion ‑ can say blacks are more sympathetic, but not the point ‑> can be empirically questioned ‑ whites soft on blacks when victim is also black (prejudice may actually operate in the accuseds favor)

Fields counter-argument in dissent ‑> this reasoning necessarily leads to blacks being tried by all black juries ‑ judge presumes all whites are prejudiced

‑ separate system of law for blacks??!

the statute discriminates how? ‑ (1) white, (2) male, (3) person, (4) twenty-one years old, (5) citizen of state

Field argues that there cant be an equal protection objection b/c of the universality of the clause ‑> would have complaints from kids tried by elders; elders tried by kids; etc.

 suppose the question is whether the State can exclude me from the jury?

equal protection ‑ statute specifically excludes blacks

but what does equal protection require?

‑ cant be that cant discriminate b/c laws necessarily discriminate

‑ likes treated alike, etc. ‑> but what is criteria for like and unalike?

‑ have to assume a purpose for the law ‑> concerned with getting competent jurors

‑> argue that black client would be a competent juror ‑ argue restriction is overinclusive ‑ ideal law would be all jurors must be competent
‑ with administrative convenience, however, at this time there was a correlation between race and being qualified ‑> there is at least some relation ‑ enough to pass the rational basis test

 suppose West Virginia says the purpose of the law is keeping blacks from participating in government [b/c its easier, produces a more harmonious society, etc.  Jeffersons multi-racial quote]?

 the fit between T and M is perfect, then

> objection  not permissible to hold blacks in separate status, whether better or worse

 in saying this, saying that purpose is illegitimate  not from Equal Protection Clause, however > the equality requirement doesnt tell us anything about illegitimate purposes [e.g., no include women]

> ct then looks at purpose of 14th Amendment to get the race aspect out of it  Field notes that on its face, the universality of the language is too broad, and that the words mean what theyre meant to mean in the context of the 14th Amendment

 the ct then says its to be construed liberally
Field engaged in hard-headed legal analysis of the question  coming from premise that states can do anything the Constitution doesnt prohibit

1. 13th Amendment prohibits slavery

 is exclusion from a jury like slavery?  NO

2. CRA 1866 response to Black Code

 access to cts; make Ks; etc. leads to
3. 14th Amendment makes it clear that CRA 1866 is constitutional

 citizenship  response to Dred Scott
 privileges and immunities  Slaughterhouse limited this (BTW, Field was a dissenter on this[!])  natural law stuff he said in Slaughterhouse  even here, one cant find that serving on juries is a fundamental privilege or immunity

 due process  treated by ordinary course of law  procedural regularity

 equal protection  cant apply to blacks on juries b/c its not illegal to deny women, children, aliens, etc.

 what does it require, if anything? [Graglia asserts that it doesnt, and cant, require anything]

Field  13th and 14th assure civil, not political rights

majority finds a violation of equal protection, but in general looks at 13th, 14th, and 15th  all taken together means cant disadvantage blacks by law explicitly as blacks

 not what the provision says, but what it means (this is the correct way to do it)

raises question  is ct correct that this is the intended meaning?

Graglia  ct is not correct > 14th not meant to prohibit race discrimination (and therefore Strauder is incorrect as a matter of law)  why?  

(1) VOTE

 the 15th Amendment, which says cant discriminate on account of race in the vote > if the 14th Amendment didnt protect the vote, how prohibit all race discrimination?? 

 in the 14th Amendment itself,  2 > if states dont let blacks vote, then cant count the blacks for purposes of representation in Congress [specifically discussed voting in discussing the 14th Amendment]

(2) JURY

 specific questions during Amendment process about jury service, and the states were not precluded from denying jury service to blacks

(3) SCHOOL SEGREGATION

 also, strong assurances that the Amendment would not affect segregated schools [the court in Plessy notes that the Congress which passed the 14th Amendment also approved the segregation of the D.C. schools]

(4) MISCEGENATION

 also, reassured that 14th Amendment would give basic civil rights but would not prohibit anti-miscegenation laws

how could one justify the decision in Strauder anyway? [keeping in mind that its incorrect as a matter of law]

 its good  the ct construes liberally and prohibits more discrimination against blacks

counter > ct supposed to enforce laws

a technicality?  well, its the way its supposed to work  the amazing abuse after Brown > what is the least dangerous form of government?  where theres electoral control of the rulers  less, more than more, remote government

Graglias justification of Strauder > not a raw misuse of authority; not the highest degree of activism

 ct saying in essence that once you consider the 15th Amendment as whats involved here, one can say that the 14th Amendment then is a general prohibition

> Thaddeus Stevens wanted a general prohibition of race discrimination by government in the Committee of Reconstruction, but Northern states wanted to keep the blacks from voting > but for voting, then, the 14th Amendment would be what Stevens wanted

 so, the 15th Amendment removed the impediment that kept the 14th from being what Stevens wanted  doesnt the 15th Amendment, then, break down the barrier between civil and political rights?

another note  a rule that allows discrimination sometimes, but not others, also has great administrative difficulty

PLESSY v. Ferguson 1896

separate but equal railroad cars

this case was created by the railroads, which didnt like the rule at all  it was a great administrative difficulty for them [Mr. Plessy was 7/8 white]

N.B., Plessy doesnt hold anything unconstitutional (unlike Dred Scott or Civil Rights Cases)

why was Plessys separate but equal thing not disallowed?

 ct says there is no inequality [Graglia  more feasible with railroad cars than in other situations, e.g., separate but equal Barton Springs] > the 14th Amendment doesnt prohibit mere legal distinguishing [not inconsistent with absolute equality before the law], just discrimination

was the ct wrong?

 Louisiana can do whatever it wants as long as its not in conflict with the Constitution, and the 14th Amendment was not meant to stop segregation  understood in discussions not to touch this [this is not to say that segregation is good, just that its not unconstitutional]

but, the ct takes it as given that the 14th Amendment was undoubtedly to enforce the absolute equality of the two races before the law > this is doubtful because, e.g., no right to vote

Strauder makes more sense [15th Amendment abolishes civil/legal distinction]

ct here, then, says the rule is that the South cant discriminate against blacks  distinctions, as opposed to discrimination, is okay

 cites ROBERTS v. City of Boston, which dealt with racial segregation in the schools > Chief Justice Shaw (great judge) upholds segregation  Mass. const  all persons . . . are equal before the law  all it means is that people have the rights they have  if have rights by law, law should enforce their rights

blacks argued that this is not consistent with equality because it is a brand of inferiority

 ct says this is coming solely because the colored race chooses to put that construction upon it
> the situation is objectively different, though  a group not long ago subject to slavery [Charles Black article on the Brown decision touches on the realities of segregation in the South]

 can it be said that separate but equal disadvantages blacks?

 yes, because limits liberty  not able to sit wherever wants

counter > doesnt it equally disadvantage whites?

 doesnt change the fact of disadvantage to blacks, just extends to whites

example, though  anti-miscegenation laws > treat the races equally?

 arithmetical point  blacks are disadvantaged more b/c 10% is excluded from looking at 90% of the population

same with railroad cars?  yes  whites are more numerous, and blacks are excluded from more

the ct starts talking about enforced commingling, but this case deals with forced separation

social conditions impact the law, but law also has strong effects the other way > case in point is the response to this case  more segregation everywhere

 by saying something is not unconstitutional, its as if the court is saying it is moral  shows the perverse role of constitutional law  moral arbiters [See, e.g., VanWoodward, The Strange Career of Jim Crow]

ct engages in reductio ad absurdum argument  legislature could separate blue-eyeds or red-heads, etc.  ct says this wouldnt happen b/c legislature restricted to segregation which is reasonable [Graglia  better argument is that states could do the stupid segregation b/c the states can, but just dont]

 the ct finds segregation reasonable b/c Mass. did it in Roberts, and Congress does it with its schools

Harlans dissent is quite famous  its all over the place, though  talks about everything

 notes that its objectively disadvantageous to segregate

 famous quote > Our constitution is color-blind . . .
 says the decision will encourage race discrimination > this was correct

CUMMING v. Richmond 1899

there was a high school for whites, but no high school for blacks

Harlan [!??!] writes for the court upholding this

state said not that many blacks go to high school, so the money would be better spent on elementary schools

 underinclusive objection  blacks unhappy b/c others are treated well [there is, after all, no right to a high school]

GONG LUM 1927

challenge to Miss. law classifying Chinese girl with the coloreds

ct uphold the law

 says if it was a new question, itd be tough, but its settled [cites Roberts, though Graglia notes that this is a pre-14th Amendment case]

 says Plessy is more difficult case than education, saying in effect that if segregation on a train is okay, a fortiori, education is okay  why?

obviously it is more justifiable to separate in schools than on a RR b/c

1. schools are compulsory and RRs are choice  mixing more unavoidable if in school context

2. these are kids rather than adults, and they cant handle the mixing as well

III. BROWN AND SOON THEREAFTER

in 1909 the NAACP was founded

in the 1930s, they decided to mount a campaign to end segregation through the courts [really striking that the judiciary is the method chosen, rather than the legislature]

they had a strong factual case against segregation  segregation was ruled permissible under conditions of equality, but things are never equal 

1. the arithmetical point (90% vs. 10%)

2. the reality point (Barton Springs)

3. economic point (Plessys RR cars  dining and sleeping cars for very small numbers)

4. grade schools point (as much money in black and white, but what if too few students to have an orchestra, advanced math class, etc  smaller school populations, too, unless a much bigger population district area)

GAINES v. Canada 1938

NAACP helped blacks sue law schools (here, the Univ. of Missouri)  (1) why NAACP target law schools?

 b/c the easiest way to impress judges that equality is difficult to obtain in law schools

 also the judges could see how little possible reason there was for segregation in this context > why need to enforce this kind of peace and order in a grad school civil context (unlike the kids in Gong Lum)

(2) why NAACP attack in Missouri, Maryland, Oklahoma and Texas (border states) and not the Deep South?

 b/c meet the least resistance there, supposedly [Thurgood Marshall sued Univ. of Oklahoma (Dean Keeton), and there was no fight there]

Missouri  no law school for blacks  there was a college (Lincoln) but no law school

> would offer stipend to neighboring states school

ct does not find this equality worthy of argument  finds this beside the point
 duty is to provide residents of state training  upon the basis of an equality of right
ct prohibits all racial discrim, but not really  says have to admit Gaines to Mo. law school, but following the courts reasoning would mean must build a black law school > saying that separate is okay, but must be within one state

 is this decision a setback for the NAACP? > S.Ct is saying that sep but equal is okay [like Gong Lum 11 years before], and here, even in higher education context

 the NAACP won, however  in the decision that Missouris paying of the out-of-state tuition was no good, a black P wins something
SWEATT v. Painter 1950

the real question for Graglia is whether equality is sufficient, not whether equality exists

the ct finds the question of equality highly relevant  seeks narrowest grounds possible for decision-making > just looks at whether facilities are equal [doesnt ask whether, if equal, is it constitutional?]

if unequal = unconstitutional, doesnt equal have to = constitutional?

UT law school for blacks downtown  4 profs, 1 student

by the time the case went to the S.Ct., Texas had created a law school at Texas Southern

 ct makes the number argument  blacks have to be at a school without 85% of the population

 ct also looks to the courses for inequalities

 ct notes that the intangible qualities of a UT degree are important

unlike Cumming (with no black high school) here the ct looks at question of equality seriously

McLAURIN v. Oklahoma State 1950

Ph.D at Oklahoma

they let the black in, but he had to sit in an anteroom

library  separate table in the mezzanine

cafeteria  separate time to eat

stupid restrictions to maximize separation

 must be treated like other students in every regard once admitted

BROWN 1954

BACKGROUND

not a bombshell at the time  with Gaines, Sweatt, and McLaurin, segregation was on its way out

the whole nation seemed to be against segregation  churches, labor unions, political parties  all were against segregation

1948  Truman ended segregation in the armed forces

Jackie Robinson playing baseball

WWII and Hitler made racism so odious

nonetheless, its reported the decision almost went the other way [Graglia  this would have been bad in the same way Plessy was bad  give impetus to the segregation forces > the best action for ct would have been no judicial review  back out (even an argument that the Brown decision slowed down the death of segregation)]

1952  argued before the ct  Justice Vincent died shortly thereafter  Frankfurter very happy  Eisenhower nominates Warren, the old governor of California and on the ticket with Dewey (political debts)

case needs to be re-argued [without re-argument, Warren couldnt have voted, and the numbers were tight (Tom Clark and Stanley Reed thought the matter belonged to Congress)]

1953  re-argued just on the meaning of the 14th Amendment

[Frankfurter had Bickel researching only the meaning of the 14th Amendment with regard to school segregation for a year > Bickel actually found that the 14th Amendment didnt apply to jury service, suffrage, anti-miscegenation, or segregation]

THE DECISION
 narrow holding is that school discrimination is unconstitutional

 broad holding (eventual meaning) is that all racial classification is unconstitutional

the Ct says the meaning of the 14th Amendment in this regard is inconclusive
Graglia  not so  an untenable assertion > all discussion was explicit that denial of segregation was not the understanding of the Amendment

 look at what was done  D.C. segregated, etc. > clear understanding at time was that could still segregate

Ct says cant turn back the clock

Graglia  words mean what theyre meant to mean when communicated > the meaning cant change

Ct says education in the 1950s is different from 1868

Graglia  this may be the case  the rule might stay the same, but the application changes

 e.g., Congress regulate RRs and planes?  can regulate commerce, however commerce itself changes

 its not clear how changed education means different result re: segregation 
the ct begins by citing Strauder  no discriminate against blacks b/c of color [argument that the 15th Amendment changes the 14th Amendment]

then must ask whether school segregation is discrimination against blacks?  the Charles Black article answers this  yes!  massive disad. to minority

Graglia  if the opinion ended there  fine

but the ct held after Strauder and before Brown that discrimination is permissible (in Plessy, etc.)

ct would have to overrule Plessy and it doesnt want to do this explicitly (even though it certainly does practically) overrule Plessy
[aside  when the Ct is doing dramatic stuff, make it seem natural, just following the law  pretense, veneer > wide departure from candor and honesty]

ct distinguishes Plessy  says it was transportation, not education

 in effect applies Plessy > says separate but equal is the rule, but in school situation its always unequal

Gong Lum was education, though!  Graglia notes that the ct there said unanimously that school education was an easier case than transportation (the a fortiori thing)

ct, then, purports to say Brown is really consistent with Gong Lum  validity of the doctrine itself was not challenged
what about Gaines, Sweatt, and McLaurin?

intangible factors (like prestige and all that) applies with added force to kids in grade school and high school

Graglia  one law school can be very different from another, thats evident  but this seems to be very much less so as to grade school education [a grade school Law Review?!]

ct says segregation in grade school affects the minds and hearts (apparently not an issue in law school [!]) and generates feelings of inferiority

 the ct quotes the district judge in Kansas about denying equal educational opportunity

Graglia  who is this district judge??  he provides a question of fact re: retarding of growth

 this is an empirical question  isnt the judge just another lawyer?? > well, hes cited by the court as a finding supported by modern authority

ct drops famous Footnote 11 re: modern authority  sociology studies saying blacks impeded from learning if segregated

 this is all hotly disputed to this date  benefits of things like all-black, all-male schools, etc. in Detroit and Harlem today  or all-girls schools > arguments that less distractions, etc.

Kenneth Clark  psych. prof at City College is the first authority cited (Thurgood Marshall ordered him to produce evidence)

 the famous doll test
 substantial number of children in segregated schools want to play with the white doll and say the white doll looks more like them > Clark says this shows devastating effects of segregation

Graglia  if the tests show anything, they prove the opposite of Clarks assertion b/c in un-segregated areas, more blacks wanted white dolls

this is not law, but social science . . . and bad social science at that

Henry Garrett (sp?) at Columbia  leading educational expert in the country  believed segregation was good for people

Graglia justifies Brown from Strauder  Strauder held that the 14th and 15th Amendments collectively prohibit all governmental discrimination on the basis of race  while not completely correct, stare decisis means we should follow this opinion

BOLLING v. Sharpe 1954

why was the D.C. case decided separately?

 b/c the 14th Amendment doesnt apply to feds, only to states  D.C. is federal, so the 5th Amendment must be resorted to

so, the Equal Protection Clause (the constitutional violation in Brown) cannot apply > this seemingly-crucial fact, however, amounts to no difference in result

Graglias scientific argument and ranting:

the same Constitution  it didnt change  some other variable at work

1. racial assignment okay [Gong Lum]

2. racial assignment unconstitutional [Brown]

3. racial assignment required [busing]

shows that it is a scientific certainty that the Constitution has nothing to do with constitutional law

 here we have something like a scientific test > run it again without a causative variable

 run Brown again without the Equal Protection Clause

science was served  its absence made no difference in the result [using that 1791 Due Process clause re: slavery ?!?!?  yup, that > were enforcing the American ideal of fairness]

ct says it would be unthinkable that the same Const would impose a lesser duty on the federal government  this is crap > the K Clause, the Bill of Rights, etc.  all impose different duties

unanimous, though
 Jackson was dying, Reed regretted this to his dying day, and Frankfurter (some judicial restraint) conspired in this and was behind the all deliberate speed
Simple Justice by Kluger is a good source on this

MEANING OF BROWN
 much has happened since and its all purported to be based on Brown [no one says theyre against Brown]

in its narrowest form, the precise holding of the case is that state laws requiring the separation of children to separate schools according to race are unconstitutional

whats the principle of Brown, though?

 (1) educational impact > ask whether segregated schools denied blacks an equal educational opportunity  ct says they do because affects blacks ability to learn > therefore, unconst b/c of educational impact

 the Dist. judge said that there was greater harm when required by law (so, apparently segregation is also bad when it is not required by law  and there we have the same educational impact which was ruled unconstitutional)

 this suggests that integration must be required everywhere

 segregation forces in the South put on evidence showing that segregation was beneficial to educational achievement by blacks

 some D.Cts agreed, saying that Brown was wrong as a matter of fact

 Fifth Cir reversed these D.Ct holdings and said the question is irrelevant > its not effects, but the racial discrimination itself thats prohibited

> shows that if Brown means that there cant be bad unequal educational impact, Brown would rest on sand (if based on f.n. 11 and modern sociology, shaky indeed)

meaning of Brown was understood to be racial discrimination itself, not the effects on hearts and minds

 Marshall for NAACP in Brown arguments had said that he just wanted race struck down  no require integration

 in Brown, the questions in the arguments assume that the result will be a non-racial system

 (2) color blind > the alternative meaning would be that the government may not racially distinguish people

a) schools would not be required to integrate, just couldnt discriminate

b) this is the better interpretation

 interestingly, Bolling became the support for the idea that the Equal Protection Clause in effect applies to the feds  sort of the opposite of the incorporation theory [rises out of the scientific test Graglia ranted about]

 Bolling says that the principle is no discrimination; Brown II says that the principle is no discrimination in education

 after Brown, however, cases come up challenging segregation in other contexts  the cts all cite Brown and overturn the seg law [doesnt this require additional explanation?  YES, but none is offered > just affirmed, Brown v. Bd. of Ed.]

 therefore, Brown means no racial discrimination by government (Bollings read of it)

BROWN II (1955)

the ct in Brown I issued no decree [!]  required re-argument again  a third time

produced Brown II, the remedy decision  and it still didnt issue a decree

 the decree should surely have bee stop assigning by race
 uniquely, that is not the case here  ct says it is unconst to assign by race, but dont have to stop it [wow]  only have to stop it as soon as practicable

 must make a prompt and reasonable start with all deliberate speed
why are they able to keep doing unconst things??

 there are problems like physical conditions of schools, school district lines, etc. [all a falsehood]

before Brown II, St. Louis and D.C. had stopped  it was easy

segregation required more complicated school zones  dual school systems  desegregation simplifies matters greatly

why was the Court letting its principles yield?

 the ct was worried that the decision would be ignored, that it wouldnt get away with it > Eisenhower was in disagreement with the Brown decision and might not enforce it if the states were recalcitrant

 also, it didnt seem like Congress would help out > Harry Bird of Virginia announced in the Senate a policy of massive resistance  the John C. Calhoun theory of nullification [from Va. and Ky. Resolutions]

one might say that whether their decrees were enforced or not is of no concern to the Court  not their responsibility  just say whether const or unconst

 but the ct was very concerned with what might happen

also, the South had a ready answer to Brown  abolish the schools in the South (they all state constitutional provisions requiring free public education  came from the populism in the South)

 the immediate response to Brown in the states was to amend their constitutions  courts would no longer require free public education (there is no U.S. Const right to free education)  so, private institutions would spring up, poorest blacks would have no school at all, and Brown would look like a big blunder

EFFECT OF BROWN:

17 states and D.C. had segregation > 8 or 9 ended segregation immediately and voluntarily

 in the Deep South, things were very different > the percentage of blacks much greater there than in Montana or Colorado

the South viewed Brown II as a nullification of Brown I b/c as soon as practicable meant never b/c it would never be practicable

 instead of giving the South time to adjust, it gives the South time to organize resistance, even an incentive to resist  if there are riots and resistance, it would never be practicable
puts the D.Cts in a bind b/c theres no clear rule that they are supposed to be enforcing  not clear when seg has to stop > the requirement is not ending segregation, but producing a plan for ending segregation . . . Desegregation Plan
seemingly a reprieve for the South, then

the approach was pupil placement plans when they felt compelled to do something

 usually would draw geographic attendance zones, but in the South this would result in more integration (higher degree of residential integration in the South than in the North  in the South could live near blacks without having your kids go to school with them  an incentive for the North not to have residential integration)

 pupil placement plan  each kid assigned individually to a school

 not feasible or possible method

 a ruse to avoid or minimize integration

(1) an era of token integration in the border areas

N.C.  super attractive black kids went to white schools [5 blacks, say] > this is significant b/c it defeats segregation in principle

(2) in the Deep South there was no integration with the pupil placement plans

 students were assigned by race as before

 one supposedly had the right to apply for a transfer, but had to exhaust administrative remedies before could take the matter to court (and these plans had tons of appeals within the system)  also, no class actions > therefore, more likely to graduate than transfer b/c of the time involved

HYPO: say this year we have a new system that all kids go to school they went to last year  is this unconstitutional?

what does Brown require?  no racial discrimination by government

is this new plan racially discriminatory?

 the inquiry seems to always be the intent of the lawmakers (e.g., to have literate voters or to exclude blacks?)

Graglia says this is silly  actions have effects  why make legality hinge on intent?

if there is a substantial racial impact and a substantial non-racial reason, how decide?

 appraise the costs (is gain in voter competency worth more than the exclusion of blacks?)  a pure policy judgment [cts call it intent b/c policy is not the domain of the cts  so, intent is a factual question  an empirical question]

IV. DECADE OF HESITATION  The Interim Before GREEN
COOPER v. Aaron 1958  the Little Rock case
a border state  they come up with a stair step plan  a gesture at compliance (not the Deep South)  desegregate 12th grade the first year, then each year add one more grade down  all desegregated by 1963

Gov. Faubus calls out the national guard to stop this, so school bd says its not practicable now and puts it on hold

S.Ct says the impracticability term depends on who is causing the problem  if legislature and governor make things impracticable, that doesnt count

Cooper reiterates that Brown is the law [issues the decision in the name of all the justices  no author like usual  shows solidarity (the Bakke decision does this, too, BTW)]

first time ct says we are the final arbiter  the Constitution is what we say it is (contrast this to Marburys lip service)

  the ct still does not address the time issue  when do states have to comply with Brown?

 Central High gets black kids led by soldiers up the steps (vivid image in natl conscience) [remember Hamilton saying judiciary is the least dangerous branch?. . ]

SHUTTLESWORTH v. Birmingham 1958 (2 mos. after Cooper)
pupil placement plan  16 very vague factors for letting blacks in > a thorough recipe for no integration (in fact, there was none in Alabama 4 years after Brown)

D.Ct rules this plan constitutional  says its not racial on its face

S.Ct affirms  important b/c Alabama had total racial separation and it was said to be in compliance with Brown
 South breathed a sigh of relief

the myth of the Recalcitrant South is used to justify later measures by S.Ct (the wrath stuff) > true, the South was dragging its heels, but with Supreme Court approval

GOSS v. Knoxville 1963

 a border state with neighborhood assignment, resulting in some integration (more residential integration in South than North)

 added a minority to majority transfer provision  if find yourself in the minority at a school, can transfer to a school where youre a majority

S.Ct finds this transfer option unconstitutional under Brown
 principle of Brown is that racial discrimination is prohibited, and this transfer option is explicitly racial (dont even have to move onto the inquiry of whether racial impact and non-racial justification)

 if cant have racial classification in assignment, then cant have racial classification in transfer
Knoxville allows free transfer, and the effect is race separation (its just no longer explicit)

GRIFFIN v. Prince Edward County 1964

County was one of the original Ds in Brown, but did nothing to end racial assignment

when D.Ct said in 1959 that cant have segregated schools, the county closed down its schools

 private schools were set up with the savings from no public schools [only white public education  efforts made to build black schools, but NAACP said no  pictures of the black children sitting on the curbs in Prince Edward County b/c there were no schools for them were more useful to the NAACPs cause, regardless of 5 years of sitting on curbs . . . ]

legislature in Virginia set up tuition grants and property tax exemptions (regardless of race) for the private education

 14th Amendment question here  state action is required, and these are private segregated schools here

 Graglia says this is state action  state is supporting these private schools with these tuition grants

the 1964 Civil Rights Act is about to be passed, and the S.Ct is overcoming its feelings of trepidation and feeling pretty bold

Justice Black says that the county must open the public schools and must raise taxes to support them [!!!]  Black says that it is unconstitutional for Prince Edward County to not have public schools

 how can this be???  b/c students in other counties can go to public schools?

 with no schools, how is there racial discrimination? > can argue that the school closings were for the wrong reasons  but this is mental  upon what grounds is it okay, then?  is constitutionality based not on what you do but on whats in your heart??!?  is it okay if the school district says were all for integration but love free markets more  get govt out of this?

 how can the ct order the raising of taxes???

 if a legislator votes against the tax, is he guilty of contempt of court?  he is, after all, under court order, is he not, to say yes
[the question didnt come up b/c the legislature just says okay]

result of opening the public schools: all but 8 of the 1600 public school students were black  1200 whites were in private school  200 whites who couldnt afford private school attended no school

> Goss says its about time for all deliberate speed to happen  by the time of 1964, the time seems to have arrived, but what compliance is was still a big question

 Prince Edward County shows that very little integration could result

 means that segregation wasnt as important as the ct thought it was b/c ending it accomplishes nothing

V. FIRST REVOLUTION SUCCEEDS  AND BRINGS CALL FOR NEW CRUSADE

(1) 1964 CIVIL RIGHTS ACT

HISTORY

 after Civil War, 13th-15th Amendments ratified

 1875 CRA passed

 prohibited racial discrim in public accommodations 

 held unconstitutional in 1883 b/c it reached private discrimination, and the 14th Amendment only prohibited government action racial discrimination

 Hayes-Tildon compromise  Democrats said Hayes could be president if Republicans agreed to call off Reconstruction  leaves the South to the Democrats  they gained enormous seniority (chairmanships based on seniority)  idea that something like CRA could be achieved seemed impossible

THE IMPOSSIBLE HAPPENS

 sympathy for the left from JFK assassination, MLK marches, Bull Connors use of police dogs and fire hoses to attack civil rights demonstrators

 the 1964 CRA ratifies and extends the Brown rule of no discrimination to:

 restaurants and public accommodations (Title II)  also a commerce power measure, youll recall

 any agency, institution, or activity that receives federal funds (Title VI)  a spending power measure, youll recall

 education (Title IV)  also, authorizes AG to sue, where previously the NAACP had to do it  puts power of national government into enforcing Brown  even if dont accept federal money, then, can be sued!

ties funds to compliance with this > and to make it work, passes Elementary and Secondary Education Act in 1965, a multi-billion dollar carrot that really is revenues taxed away from local districts and then offered back with strings attached

 employment (Title VII)  only provision that includes sex as a prohibited discrimination

SOUTHERN FEARS

 there was no resistance to the CRA with respect to it implementing Brown, but the South was worried that the Act would require compulsory racial integration  Senator Byrd from W. Va. was especially pointed in his concerns

1. the Office of Education might try to tie funds to complying with racial integration

> Senator Humphrey quoted the reassuring language from  407 > Nothing herein shall empower any official or court . . . to issue any order seeking to achieve a racial balance in any school by requiring the transportation of pupils or students from one school to another or from one district to another . . . .
2. what about administrative agencies or courts requiring racial assignment to increase integration (b/c simple deseg wouldnt produce much integration b/c of housing concentrations) 

> Humphrey said the President would have to issue the order  I do not believe the President will violate the law  the President can read
> Senator Javits assured Byrd that any Government official who sought to require racial balance pursuant to the act would be making a fool of himself
(2) WORST FEARS REALIZED  CRC & HEW PERVERT 1964 CRA

 Civil Rights Commission had been created by the CRA of 1957  it had only investigatory and advisory powers  pops up now and starts investigating

 staffed by do-gooders (who else would want the job?)

 issue report on desegregation  are much displeased  say they need a method to eradicate 100 years of oppression [but this is not the purpose of the 1964 Act]

 Dept of Health, Education, and Welfare [also professional do-gooders] and its Office of Education are told by CRC to support integration  HEW issues guidelines, not orders (which would be subject to presidential approval  though, if they had gone to LBJ, he probably would have approved them) [making all of the congressional assurances worthless]

 guidelines use Brown II (and all its confusion) as the rule

 provided three methods of compliance with Title VI by school districts

 says that desegregation could mean race-based assignment if it promoted integration > so, majority to minority transfers are allowed, despite Goss (minority to majority transfer provision unconstitutional)

SOUTHERN PLANS

in the early 1960s, pupil placement plans were abandoned b/c it was clear that the courts viewed them unworkable due to the fact that the initial school assignments had been race-based

evolved to freedom-of-choice plans
 not geographical assignment

 here, parents pick the school their kids go to

* minimizes integration, particularly in rural South, where geographic assignment would have meant highly-integrated schools b/c of residential integration

the Office of Education > under their guidelines, freedom-of-choice is allowed to continue, at least in theory
[could have said the South must do it geographically/neighborhood assignment  while choice is generally a good thing, it shouldnt be allowed in certain situations  here, it is a temptation to misbehavior

 economic pressured (parents fired if wrong choice, etc.)

 social pressures (against blacks at white schools)]

 beware liberals bearing gifts, though > this leniency is a tool to greater restriction  leads to greater supervision than would have existed under a geographic system

 now have to ask  when do you choose?  how often?  what method? is there coercion?

 lots of regs by Office of Education on how freedom of choice plans must work 

> freedom-of-choice must operate effectively in order to be allowed  operating effectively means actual desegregation  and actual desegregation means integration > therefore, freedom-of-choice works when integration results]

> spawns the racial quota to test actual desegregation  this year must have 10% blacks, next year 16%, etc.

the big hope is that the courts will enforce the law  the HEW definitions are a gross perversion of the 1964 act, exactly as the opponents had predicted and feared

 not a prayer, though, as we found out in Jefferson County . . .

JEFFERSON COUNTY 1966, cert. denied

Fifth Circuit case written by John Minor Wisdom, a man who always wanted to do what was right (regardless of the law)

(1) desegregation means integration
 ct holds that the revised guidelines of the HEW are authorized by the 1964 CRA  Wisdom and Thornberry raise the guidelines to a constitutional requirement by saying that thats what Brown requires

 Brown prohibits segregation, therefore, requires de-segregation (a word not used in Brown or Brown II)  but to require desegregation is to require integration

 ct dramatically changes the constitutional requirement  from cannot assign by race to you must racially discriminate
the honest argument to distinguish Brown would be that you cant racially discriminate to separate, but the use of racial discrimination to integrate is quite a different matter

 but, the ct never makes this argument distinguishing Brown as a limited holding re: separation > Wisdom says that Brown requires integration  Im just enforcing Brown, he says

[but he cant rely on the principle that justifies Brown  in fact he has to overcome Brown and say that integration is so good that racial discrimination is okay]

Wisdom notes that Brown doesnt require integration everywhere, just the South  why?

 the dismantling theory  must go to place where the dual system existed and dismantle it by mixing

 very questionable word games here (also, going against five other 5th Cir decisions which had said no segregation does not equal integration, though in passing dicta)

ct says that it uses the terms integration and desegregation interchangeably [!!?!]

Wisdom declares that hes approaching the decision with great humility, then he proceeds to ball out the world (Congress, parents, etc.)

(2) remedy rationale

he denies that Brown turns on sociology (minds and hearts), but say that odious racial discrimination is the foundation of the decision

remedy rationale > says that the Constitution is not color-blind and that racial discrimination is permissible if a remedy for the same  fight fire with fire  undo past harms > so, get the dismantling theory, applicable only to the South

(3) the 1964 CRA

the cts interpretation of the 1964 CRA is even more horrible

 401 said desegregation shall not mean the assignment of students to public schools to overcome racial imbalance
 ct interprets this to limit only the remedying of de facto segregation, not de jure  [this, of course, is absolute crap  the statute made no distinction b/t the two]

Wisdom redefines segregation  says that in Briggs that 10 years after being ordered to no longer segregate, things were totally segregated > NOT TRUE

 he uses the word to mean all black, rather than forced to be separated by law

MEANING: Jefferson County was the essential turning point in the entire law of race discrimination  the shift from prohibiting segregation to requiring integration

 an astounding move made by the ct  made without justification  ct says just enforcing Brown, but not the case at all b/c Brown prohibited racial distinctions

 as clear an abuse of power as you can find

the case was re-heard en banc and affirmed by the whole Fifth Circuit (Graglia  an impeachable offense)

 no way could they think they were enforcing the 1964 CRA  they lie, cheat, abuse authority  but look at the great thing they did! [but it didnt work  proving once again that honesty is best]

in the en banc hearing, there were big dissents from Bell and Gervin

then the Supreme Court denies cert! > theyre supposed to exercise judicial discretion, which depends on good faith

 the Fifth Circuit en banc turns Brown on its head  how could you not hear this??  not to mention the fact that it turns 1964 CRA on its head

VI. THE S. CT. REQUIRES RACIAL INTEGRATION IN THE SOUTH  THE GREEN TRILOGY

Brown set off Round One of litigation  Green sets off Round Two > enter phase where everyone thinks government has all the answers

GREEN v. New Kent County 1968

 although the ct denied cert in Jefferson County, it very much adopts the Fifth Circuit reasoning in reversing the Fourth Circuit in Green (knowing itll be enforced in the important Fifth Cir  no more trepidation from the ct!)

FACTS:

 county in rural Virginia with two schools  one in eastern and one in western part of county

 residentially mixed  50/50 black/white population

 school population is 740 black/550 white  largely b/c of higher black birth rate, but also b/c whites send kids to private schools

 pre-Brown  segregated racially

 post-Brown  went through pupil placement plan and not a single black went to the white school

 with the 1964 CRA, switched to a freedom-of-choice plan and no whites transferred to the black school  a few blacks switched to the white school

1965  35 blacks went to the white school

1966  111 blacks were in the white school

1967  115 blacks were in the white school

 the NAACP had stipulated at trial that racial discrimination had been eliminated  in the operation of the freedom-of-choice plan, there was no racial shenanigans

D.Ct approves of the school districts plan, and the Fourth Circuit (with the esteemed Clement Haynesworth sitting) affirmed

seems like the system is working, so why does the Supreme Court unanimously reverse?

OPINION

Brennan writes the opinion  says that the only way is to have a unitary system  must eliminate segregation root and branch
 says hes not requiring integration (Brennans not as honest as Wisdom, who used the terms interchangeably in Jefferson County)  this is different, he says  hes requiring desegregation (saves the North from being covered by the ruling) [Graglia  the result is racial mixing either way, so whats the difference?]

[again, note that he could make the more honest argument that Brown prohibits racial assignment to separate, and that it doesnt follow by logic that this precludes racial assignment to integrate > it is not, that is, a contradiction to state both]

> of course, this does violate what was understood to be the holding of Brown  an invalidation of all racial discrimination]

Reasoning:

(1) says the freedom of choice plan (Brennan puts it is quotation marks) is an invitation to let students return to the comfort and security of the old racially separate schools

 the board justification that it has free transfer to stop white flight also shows that the board is racist

 operates as a return to segregation [but free transfer can also operate as a tool of greater desegregation because without a white school, the district would soon turn all black (white flight)  this way some blacks can transfer to the white school)]

(2) cites Brown II without mentioning Brown  couldnt find discrimination in violation of Brown I
 school boards . . . operating state-compelled dual systems were . . . clearly charged with the affirmative duty to take whatever steps might be necessary to convert to a unitary system in which racial discrimination would be eliminated root and branch
 dual system no longer means schools to which children had been assigned according to race  now means insufficient racial mixing

 Brennan contends that the new plan must convert white schools and black schools into just schools  but the requirement really is racially mixed schools to a greater degree than resulting from merely ending segregation [the Supreme Court made this a Brown II question even though there was no question of delay involved]

RANEY
like Green  rural Arkansas  but less promising re: integration b/c the population is not 50/50, but rather 3:2 blacks to whites [and 2:1 blacks to whites in the public schools]

Graglia  look at the results of desegregation  Taliaferro County in Georgia > public schools had 600 blacks and 200 whites in 1965 > 527 blacks and zero whites in 1967

MONROE
an urban area (40K people in Jackson, Tenn.)  1/3 black [1/8 nationally]

 they had pupil placement plan  7 blacks went to school with the whites

1965 they went to freedom of transfer (with neighborhood assignment), not freedom of choice  not like Goss  not racial at all  no minority/majority, etc.

west school  largely white

central school  all black

eastern school  highly integrated

S.Ct says its unconstitutional b/c free transfer is an invitation for students to return to the comfort and security of the old segregated system [an invitation to re-segregate]

Graglia  comfort and security are good things, arent they?

 free transfer achieves the highest integration possible  if whites are not able to transfer, they will leave the system (e.g., Taliaferro County)  with desegregation, there is a tipping point at which the school quickly becomes all black [ct takes this a confession of wrongdoing]

 what is the law after Green trilogy?  tough to say

look at Green  what does it hold?

narrowly  school system cant switch to freedom of choice if just coming off of a segregated system

 Graglia justifies this in terms of Brown [also, Why the Supreme Court didnt need to require integration or racial considerations in assignment of students to invalidate freedom of choice plans]

(1) historically, these were known as black school and white school  to say choice is to say can go to the black school or the white school > this allows a racial choice

(2) freedom of choice lends itself to abuse  temptation to do wrong (racial distinctions)  economic and other pressures on blacks not to choose the white school  prohibit the use of freedom of choice plans on prophylactic grounds
(3) racial impact  minimizes racial mixing > up to 100% of blacks in one school

with no good non-racial justification  its complicated and difficult (what if one gets over-crowded, for example)  instead of the easy universal geographic method

 BUT, can argue that not racial discrimination b/c, while there is a racial effect/impact, there is also a valid non-racial explanation > namely, that choice is itself a good thing (freedom is the norm)  must have a reason for controlling, not for leaving alone  freedom maximized consumer satisfaction

 against this could argue that choice is a good thing, but integration is more important  a policy choice

 could also argue (as the CRC did) that the idea of choice is fictitious here  blacks dont have a real choice, given their position in this society [Counter > its good to be as little paternalistic as possible]

determining thing should be  freedom of choice should be allowed simply b/c:

(1) as a practical matter, it will produce the most that can be produced vis à vis any alternative b/c if assign, significant numbers leave the system [we are dealing with human beings, not stones  reaction to things (like taxes)  behavior changes  cant just compel them without thinking of changes people will make  maybe preclude these options:

a. choose not to go to public school (Pierce v. Society of Sisters  Reynolds says constitutional right not to go to public schools if choose)

b. move elsewhere]

(2) best system of assignment anyone could want  e.g., today there are school vouchers

 analysis of whether Green justified on facts of Green > not what ct based on  ct is actually imposing an affirmative requirement of integration  schools dual b/c not an adequate racial mix [but dont tell what is adequate]

how justify integration?

 never was justified, as such, by the court [!] [imagine school board member trying to figure this out!  its a bunch of deliberate obfuscation]

 ct says theyre desegregating, not requiring integration > whats the difference between this and integration?  either way, have to take steps to increase racial mixing

(1) ct is purporting to still be enforcing Brown, b/c otherwise would have to overcome or distinguish Brown (can be done > no racial distinctions to separate, but okay for integration)

(2) only apply to the South, where there was de jure  segregation

(3) never has to justify requiring integration  doesnt say what we gain from it, just says its a remedy for Brown
(4) seems to be inconsistent with the 1964 CRA, which requires desegregation (non-racial assignment) > Green says that its requiring desegregation, but it uses a different definition

 separation in the schools in the South was not the result of segregation alone  schools were separated everywhere in the country, with or without segregation laws

 the schools wouldnt be mixed, then, even without segregation > so, the remedy argument is purely false (except maybe in Green)  surely false in Monroe
 result of neighborhood/economic/social/cultural separation, not de jure  segregation

[was this neighborhood separation the result of racial discrimination, result of Civil War, etc.?  Graglia says that it may be partially true that this is an indirect cause > still, however, the primary reasons are economic, social, and cultural, e.g., Greek section of Chicago, or the Irish or Italian sections of New York City]

the remedy justification is silly, too, b/c the only question should be whether the benefits of integration are sufficient to overcome the costs

 if integration meets this test, there is no need for a remedy rationale to justify it

 what about the policy of compulsory integration?  good social policy?

 presents almost insuperable problems:

(1) meets enormous resistance  it meant economic/social class mixing as well as racial mixing (which are closely intertwined in this country)

> the whole point of success is to rise above the conditions of the poor

(2) there is no principle  nothing like the quality of law

 unlike no racial discrimination from Brown (a talismanic principle)

 by saying, in effect, no discrim to separate, but okay to discrim to integrate, this good principle is weakened

 the problem is, what does this mean?  perfect racial balance?  and what costs must be borne to achieve this degree?  there will need to be money for buses, well have kids crossing highways, etc. > just a big ad hoc morass

[ obviously requires integration because dual system now means not racially balanced
 Brennan says requirement is desegregation, not integration

 must dismantle the dual system
 Brennan justifies this by using the remedy rationale

 means that you need as much racial mixing as there would have been without segregation

critique: 1) how can you use kids today to remedy a wrong imposed on different kids yesterday? [how do you remedy an injury to A by B by helping C to the detriment of D?]

2) its not true that the schools in the South are racially separate solely b/c of past segregation  proved by fact that races separate everywhere, regardless of de jure  segregation]

VII. CAUTION TURNS TO WRATH: RACIAL INTEGRATION AT ONCE
U.S. v. MONTGOMERY 1969

Dist judge Frank Johnson  most activist of district judges  in Alabama

 goes to quotas in one swoop  racial assignment in ratios of faculty and the general school populations

Ct App denied precise ratios, holding that an approximation was sufficient

S Ct reversed the Ct App and reinstated the D.Ct ratios

 ct is wrathful, saying it is requiring integration b/c of repeated Southern defiance [untrue, though  the Alabama plan in Shuttlesworth was found constitutional, so what more were they expected to do??]

ALEXANDER v. Holmes County 1969

brief per curiam opinion

at once  time for all deliberate speed is over

mass production now  33 school districts in Mississippi were operating under freedom of choice plans approved by the HEW as a non-racial system in compliance with Brown
Green means that its all got to start all over again, however

 whole new plan is what they say is needed

 school district says they want a two-month delay (not able to do it by start of school)  NAACP objects to the delay, saying there should be no more delays

HEW and DOJ actually agreed with a school board (amazing) against the NAACP in saying that the delay of two months was okay

[reason is that Nixon was elected in 1968 (Southern Strategy)  he got two appointments to the court, and this was the Nixon DOJ and the Nixon HEW, i.e., more sympathetic]

 S Ct wants to crush all idea that the presidential elections matter  to strike terror into the heart of the South

CARTER v. West Feliciana 1970

the terror is repeated  the post-Green round of re-litigation

S Ct reverses the Fifth Circuit (as if theyre a recalcitrant group!)

16 school districts  must merge their students, faculty, staff, curriculum

districts dont contest this, but again say it cant be done immediately  its mid-term (December), and changing then would disrupt the school year

note that this is the opposite of Brown, where getting rid of the more-complicated dual system would have been easy to do, but they get a delay; here, it is very difficult to do and there is no delay allowed

upon remand to the Fifth Circuit, en banc, Judge Charles Clark wrote a scathing dissent  saying that with thousands of lives being affected, the Court lacks even the smallest spark of compassionate understanding  recounts a litany of the real effects of the upheaval of having to do stuff at mid-term > speaking to history

NORTHCROSS v. Memphis 1970

of interest b/c new Chief Justice Burger spoke up and had an opinion

the Sixth Circuit was not following the lead of the Fifth Circuit and others

Memphis  in the wake of Green, judge orders geographic assignment

 NAACP wants a unitary system, though  code word for making each school as racially balanced as the district overall

but Memphis is overall 55% black  what point in making each school this percentage?

> the Sixth Circuit says that geographic assignment will make it unitary, i.e., non-racial [focuses on what the S Ct said in Alexander, not what it did  ct had defined unitary as non-racial  Memphis had no dual system]

Burger wants to take the case to tell the South what a unitary system is  so, the S Ct grants cert. (against Brennans better judgment  in internal memo, he said he thought it would be impractical to state it b/c what we want is racial balance/integration, which is unfortunately not politically feasible  must say were enforcing Brown)

Brennan gets to write the opinion

Burger concurs, saying they need to solve the problems of what a unitary system must be  his definition of unitary is exactly the opposite of what it is > theyre not color-blind  people are excluded b/c of race

[Charles Clark in the Fifth Circuit is honest where Burger is not as to what unitary is]

The Lower Courts Search for the Meaning of Green
 ending racial discrimination is no longer the requirement  the problem now is that there are all-black schools

what is the requirement now?

the Fifth Circuit interprets Green and its offspring

 says that all-black schools are illegal (unconstitutional)

a panel of the Fifth Circuit ignored Wisdom and read Green as narrowly as possible, says the requirement is that all must go to geographic assignment (freedom of choice must go)

plans which result:

(1) pairing idea (the Princeton Plan)  situation where there are two schools, both for grades 1-6  one is all-black and one is all-white > they are combined into one district with two schools, now with one being for grades 1-3 and the other for grades 4-6

(2) grouping or clustering  the same thing, but with three or more prior zones

(3) attendance zone gerrymandering to increase mixing

 none of these produce a high percentage of integration in urban areas  strong residential concentration of blacks there makes mixing impossible on even the most creative geographic basis

 this then raises the need for transportation (busing) b/c cant achieve integration with geographic alone

VIII. BUSING IS REQUIRED TO ACHIEVE SCHOOL RACIAL BALANCE IN THE SOUTH

SWANN v. Charlotte-Mecklenberg 1971

General Stuff

the central case  holds that the requirement was perfect racial balance by all possible means

 a unanimous decision by C.J. Burger [?!]

Graglia  Burgers ultimate act of foolishness  example of power removed from responsibility

 Burger didnt want to do it  hes succeeding Warren, whose first case was Brown, so he feels historys weight  unfortunately, Douglas and Black might have been with him in reversing the Circuit Court

 but Brennan put together a majority for affirmance, and the C.J. wants so he can write the opinion (the most significant power of the C.J. is to be able to assign opinions, and the most senior justice assigns opinion if the C.J. is dissenting)

but its an impossible task to affirm and somehow limit this opinion

the opinion has nothing to do with the facts  look at what is said and what is done  there is a big dichotomy here

Burger writes several opinions that Brennan rejects (he has the votes of the others)  all this is covered in Swanns Way by Schwartz

Facts of the Case:

Charlotte-Mecklenberg is a giant school district  22 miles by 36 miles (roughly the size of Rhode Island)

in 1961, the Charlotte and Mecklenberg school districts merged for efficiency or something [an unfortunate decision, as it turned out]

 the macro-district is 29% black and 71% white  almost all of these blacks, however, were in the city (exodus after WWII from the South to the North and from rural to urban  also post-segregation movement)

North Carolina was quite progressive  they didnt have freedom of choice in 1962, but rather had geographic/neighborhood assignment  non-racial > also built new schools

 the D Ct judge (J. Braxton Craven, a calm, judicious, sensible man) held this system to be constitutional and the Fourth Circuit en banc unanimously affirmed in 1965

unfortunately, then Craven goes to the Fourth Circuit and is replaced at the district level by MacMillan, a visionary, a member of the World Federalists  in short, a disaster

the NAACP came back in 1969 to reargue  no res judicata b/c Brennan said to keep the cases open  argue that school district is now unconst in light of Green
interestingly, integration is required by all three Swann opinions, but on three different theories!

1. district ct  to improve black academic performance

2. circuit ct  to overcome effect of racial discrimination as to black neighborhoods

3. S Ct  to dismantle the dual system, per Green
District Court analysis  MacMillan

says that the board plan is non-racial, in full compliance with Brown, but that the rules have changed  now the requirement is to integrate

[you dummy  were enforcing Brown  thats the game *wink wink* > note that Green is purporting to just be enforcing Brown]

he says the problem is that blacks dont do well in school [a nationwide thing he discovers]

 then he comes up with a solution  its not just b/c of family environment, etc., but b/c of segregation > says there will be a dramatic improvement in black performance if blacks are transferred to schools which are around 70% white [oh . . . is that what it takes??]

 well, luckily, district-wide its 71% white and 29% black, so each school can be made perfect
other judges have shied away from this f.n. 11 talk of causes, effects, and solutions  its a morass of social science  note, too, that this is not integration as a remedy for past segregation, but is racial mixing to improve black educational performance

therefore, the remedy rationale fails:

1. not undoing any past segregation

2. also, many of Charlotte-Meck schools which are now black had never been black under the dual system

School Board Plan  school district comes up with a plan (its unfortunate they didnt say res judicata and appeal to somebody)

 they drew new attendance zones  pie-wedge-shaped zones  the resulting percentages?

> 9 out of 10 H.S.s were 19-36% black, and one H.S. was 2% black [and this one H.S. was built after 1965]

> 20 out of 21 Jr.H.S.s would be no more than 38% black, and one would be 90% black [and this one Jr.H.S. was an all-white school when it was segregated]

> 9 of the 76 elementary schools would be 83-100% black [of these 9, at least two had never been segregated schools for blacks]

D Ct rejects this plan, even though it achieves a higher level of racial mixing than could be found in any part of the country

Finger Plan  John Finger becomes the official ct advisor to improve and perfect the ct plan > everyone gets the Finger
satellite zoning is his theory

 assign the kids to schools not contiguous with the home area

 this is a species of pairing > 9 black elementary schools are paired with 24 white elementaries  blacks are transferred to white schools for grades 1-4, and whites are transferred to black schools for grades 5-6

[critique  should bus only the blacks since they are the ones supposedly benefiting from the mixing  also, why transfer the blacks in grades 1-4, as these are the most difficult years in which to travel and they are the intended beneficiaries?]

 the Finger Plan is adopted by the D Ct  causes 20,000 kids to be bused  satellite busing, gerrymandering, closing schools in black neighborhoods  lots of attendant costs

what about the financial costs, etc.?

 district judge says that cost is of no relevance in constitutional law

what about closing black schools?  blacks dont want this  whites dont want this

 well, the Constitution says so  we must still observe the Constitution
what about buses?  theyre expensive!

 can use fewer buses if stagger the hours of school openings

 also can overload the buses

Fourth Circuit Court of Appeals

another new judge writes this (just as MacMillan and Burger are new)

Craven did not participate b/c he was the District judge who held the plan constitutional earlier in 1965  he recused himself [a step Graglia felt was unnecessary in this situation]

C.J. Haynesworth was going through his S.Ct nomination at the time

so, Butzner writes it

 does not touch on the academic performance theory

 the theory is now that, although racial segregation was not the result of prior segregation, it is the result of neighborhood imbalance b/c of official racial segregation

[Graglia  what difference does that make to racial imbalance?  socioeconomic factors seem like the reason]

(1) until 1948, state cts enforced restrictive racial covenants

Shelley v. Kramer  no one understood it  unconst for states to enforce these covenants  state action for state ct to enforce Ks

[true, but is it discriminatory state action?, should be the question  also, this case was handed down 22 years prior to this case!]

(2) Federal Housing Administration until 1948 had policies where they would ensure mortgages and encourage one-race apartment buildings (on grounds that racial mixing was risky and that people like to live around their own people)

(3) school board had a policy of putting schools in black areas

[but you put schools where the kids are, right???!]

the Ct concludes that residential separation is the result of official discrimination and therefore, requiring racial balance is constitutionally okay as a remedy for this

 either this or the Dist Ct theory would require racial integration everywhere, though  all these factors exist all over the entire country [this was encouraged in the South, actually  the day they bus in Michigan is the day they stop in Alabama, they said  unfortunately, by that time, it was all over in Alabama]

ct does say that there can be too much busing, though  the amount of elementary school children bused under Fingers satellite zoning was somehow too much

 of course, this is purely ad hoc  purely subjective as to how much busing is the right amount > there isnt anything like a rule here

Graglia  circuit court should have:

1. said Charl-Meck system as it was  a non-racial, neighborhood system  was found constitutional by this court (see what the S Ct does with that)

2. said D Ct is wrong  not doing any more than dismantling the dual system  his new game theory is wrong

3. point out that the 1964 CRA was trying to ensure that this very thing not ever happen, per the explicit testimony

Supreme Court

Burger  a new judge and a new theory

unanimously affirms this astounding ruling, but with a different theory  now were back to just dismantling the dual system from Green
 standard format in affirming on Green grounds

 starts opinion by saying how bad the South is [not true here b/c N.C. system did not resist]

 this is a remedy for Brown in that it is removing vestiges of state-imposed segregation  says that D Ct can act only if theres been a constitutional violation, but that school authorities can decide that for a pluralistic society proportions are okay  prescribed ratio
[this is pure dicta, and didnt Brown say you couldnt do this??!  isnt this illegal?]

 doesnt mention the other two theories given by the lower courts

 disposes of the pesky 1964 CRA

 it of course specifically prohibits this sort of thing, but the ct finds that there is no violation  how?

 the ct is purporting to enforce the Constitution and Brown  the 1964 CRA doesnt limit the cts power to enforce/interpret the Const  the 1964 CRA doesnt prohibit requiring racial balance, it just says that if you segregate, you dont get funds > so, anyone who meets the Courts requirements would lose money under the Act [the Court doesnt want to do this, though, and get the crazy situation where a school district that does what the Const requires (apparently) is cut off from federal funds!!]

so, we get blatant lying

1  says that Congress was just defining, not limiting [but defining is limiting]

2  says Congress definition of discrimination was meant to deal only with de facto, i.e., that the 1964 CRA was enacted to create a right of action under the Fourteenth Amendment in situations of so-called de facto segregation [Graglia  this is impeachably wrong]

3  and, differing with Jefferson County [which found that the HEW is enforcing the 1964 Act], the court did not find that the CRA requires racial balance, only that it does not preclude such a requirement

[these provisions were intended as limits  otherwise, why pass the CRA  the S Ct turns the 1964 CRA against itself]

The Problem of Meaning

(1) what is the constitutional requirement?

 it cannot be racial balance b/c this would apply to the North as well

 it means to have schools as balanced as they would have been without segregation

 but, there is no requirement of a particular degree of integration

 the District judge had said 29-71 worked as a starting point, and S Ct affirms

 says that the predicate of the Cir Ct approving this finding was that the school board had been maintaining an unconstitutional dual system until 1969 [??!!]

[false b/c in 1965 the Cir Ct declared the system constitutional  also, this finding was never made by the D Ct, which praised the school board, nor by the Cir Ct, which couldnt approve of a non-existent finding]

 finding also included that the school board defaulted on its duty to come up with a plan

[false b/c the plan produced by the board produced an extraordinary degree of integration  here again, the D Ct praised the school board, as did the Cir Ct, whose dissenters complained that the majority praised the school board too much]

so, the Ct says theres no requirement of racial balance, but can use ratio as a starting point [somehow this is not requiring racial balance, apparently . . .]

 the problem seems to be the all-black schools  do you have to get rid of these? > Burger says no, but there is a presumption against all-black schools

> the duty of the school board is to produce the greatest degree of actual desegregation  the presumption is that all-black schools are the result of discriminatory racial assignment > the burden is on the school boards to show that this is not the case

[ignores the facts of this case  all-white school built after segregated system ended, and the all-black Jr.H.S. was all-white under the segregated system  so, cant be due to past racial discrimination!]

 Burger ends the opinion by saying that the racial balance doesnt have to be permanent

 school authorities not required to make annual adjustments

(2) what do you have to do to fulfill this requirement?

 gerrymander the district lines

 compulsory majority-to-minority transfer (opposite of Goss)

transfers which increase integration are permitted, but no others

 busing, which is a normal part of the school system  fine unless it interferes with health or something

Global Summary

the net result of Burgers opinion was the worst possible resolution of the question what is unitary?
 perfect racial balance is the requirement  done by all means available (gerrymandering, busing, etc.)

what did Burger think he was accomplishing, i.e., how was his opinion better than Brennans would have been??

 instead of writing an informed dissent, he affirms the loony D Ct

 preserves the remedy rationale

 but this contradicts the facts of the case

 what Brennan would have done [as demonstrated later in Keyes, when he uses a Green rationale]

 Burger means to explicitly reject the Cir Ct theory that were overcoming residential discrimination  says the target is the dual system, not broader purposes lying beyond the jurisdiction of school authorities
 but then says they dont reach the question  makes it all pure dicta
 says you only have to do it once, not year-by-year adjustments like the Dist Ct was calling for

 the result, however, is that the Dist judge requires this anyway, and the school board is beaten down  he doesnt like being appealed

[further critique  if its so damned good, why not continue to require it?]

 Burgers argument is that were dismantling, not integrating

the central question is then when can you stop?? [its no longer when do we have to start? (from Brown II)

 the real world answer from Graglia is that you stop when the schools are all black and busing is from similar percentages of blacks in each school

[whites and middle class blacks leave the system  there are no more majority white school systems]

DAVIS v. Mobile County 1971

Swanns companion case  involves Mobile, Alabama  a bigger school district than Charl-Meck  1,250 mi2 (bigger than Rhode Island)

 much blacker, too > about 58% white and 42% black 

the lower ct plan left 6 elementary schools all black

S Ct reverses  written by Burger

 starts by saying these school board people are bad (offers misquotes of the school board)

 also says theyre bad b/c instead of creating 6 all-black schools, there are 9 [but Burger allows P to present new evidence in a brief  and this increase in the number of schools is obviously due to whites being ordered to move, but opting for something else > the S Ct in Monroe had said white flight could not be considered]

 still relies on desegregation rationale  plays with the numbers to reach 50%

[the District judge (Hand) appointed Graglia special master  NAACP spent two years trying to get him ousted as special master]

The Chief Justice Has Second Thoughts:

WINSTON-SALEM v. Scott 1971

Dist judge different from MacMillan  says what they need are neighborhood schools

Cit Ct after Swann sends it back down and the Dist judge orders a busing plan > at which point the school board applies for a stay from Burger

Burger releases an 11-page opinion trying to take back Swann  saying everyone misunderstood what he means

 says theres nothing more clear than that there is no requirement of racial balance (hes begging everyone to look at the language, not the reality, of Swann)

Graglia  this is a naïve move > then Burger sends a copy to every federal judge as if hes overruling Swann on his own

IX. DEFINING THE SCHOOL DISTRICT: DIVISIONS AND CONSOLIDATIONS

SCOTLAND NECK v. Board of Education 1972

city wants to split its schools off from the county system and form its own school district

 Dist Judge William Wayne Justice disallows this  says its unconstitutional b/c the result would be to make the county schools blacker (bad)  would create a refuge for white students and interfere with the desegregation of the county system

 Fourth Cir Ct reverses

 S Ct reverses them, using the white refuge argument

[clearly, if the requirement is racial balance, then this move is unconstitutional  the problem is that it must be justified on the grounds that the requirement is undoing the effects of segregation]

Wright v. Council of City of EMPORIA 1972

city attempted to terminate its K with the county, by which the county administered its schools  this would have changed the proportion of blacks from 66% overall to 52 % in the city and 72% in the county

D Ct enjoined the separation

Fourth Cir reversed on grounds that the city had sound educational reasons for splitting off, and that splitting would have minimal racial impact

S Ct reverses  holds that such splitting is prohibited when it leaves one part with a larger proportion of blacks

Brennans opinion  splitting disallowed b/c of need to dismantle the dual system, not b/c of disparity in racial balance

 claims that if city withdraws, more whites will leave the county [again, Monroe says this cannot be considered]

5-4 opinion, with Burger, Blackmun, Powell, and Rhenquist dissenting

 claimed majority went beyond Swann  but Burgers dissent was inconsistent with his own opinion in Swann
RICHMOND v. State Board of Ed of Virginia 1973

Issue: can a court order a school district to merge/consolidate?

in Richmond, district was 45% black in 1954  up to 70% black in 1970

 at this point, Richmond tried to halt the progress towards all-black and annexed a white area, making the district overall 64% black

the NAACP sues to prevent this [but isnt the whole idea to get blacks into white schools?]

 theyre not happy b/c theyre content to let the city become all-black, which equals black political power

NAACP loses, but the whites just move further out, so percentage goes back to being black again

the school board thinks that the thing to do is consolidate all of Richmond  the area counties are 90% white

Dist judge  Virginias version of Wm. Wayne Justice

 orders Richmond to merge with the outer counties  the requirement, then, is to get the highest degree of desegregation, and can do this by capturing surrounding whites

 says a lottery will be used to decide where you go to school

 also, like in Swann, says this will be educationally beneficial, citing Pettigrew at Harvard

Fourth Cir Ct  Craven writes the opinion and reverses

 Craven hits the Achilles Heel of the integration argument  its compulsory integration, but cant be explicit about it  so, he looks at what the S Ct says, not what it does > non-racial and dismantling are the words  majority white schools are not required

 as for the better educational opportunity argument, Craven quotes Pettigrews stuff discussed in the D Ct opinion re: optimum racial composition > in f.n.s he points to the countervailing testimony of other groups and in general disparages judges trying to adopt the latest academic fads

 Craven can rule this way b/c of what the S Ct said in Swann
S Ct  4-to-4 ruling [Powell recused himself b/c he was from Richmond and had been the head of the school board]

says affirmed by an equally divided court
 people take heart at this b/c at least one non-Nixon appointee was on our side  must be Stewart

X. ONLY COMMON SENSE  BUSING SPREADS NORTH AND WEST

Spencer v. KUGLER 1972

New Jersey case, at same time as Keyes
 tons of small school districts in Jersey  would be easy to integrate if so desired

Dist Ct says there was never any segregation here, so dont have to desegregate

S Ct affirms b/c its unwilling to say that the requirement is integration

Douglas dissents and comes close to the truth, saying there should be no difference b/t de facto and de jure segregation  should just ask whether there is racial separation  its all the result of state action, after all

[Graglia  of course, but is it discriminatory state action?]

KEYES v. Denver 1973

Background
in Swann, the requirement is that schools must be totally integrated, but the ct insisted it was just desegregation  dismantling the dual system, not helping education (D Ct theory) or fighting residential discrimination (Ct App theory)

 but obviously not dismantling  just requiring integration  so, how are they going to confine it to the South?

they can move it North by coming clean and being honest  of course, it is difficult to make the assertion that there are not equal educational opportunities

 Keyes moves busing North, applying to schools which never had segregation, but the S Ct still doesnt come clean!

the remedy rationale is not used, so how is it done?

Some History

Colorado was a leader in combating racial discrimination [easy when there are no blacks around]

1895 Colorado passed a law prohibiting discrimination in public accommodations [the U.S. didnt do this until 1969!]

following WWII, some blacks start moving into Colorado > 1940-50 their numbers doubled, and again 1950-60

1962 (theyre barely enforcing Brown in the South at this time, and Green is still 6 years away) the school board decides not to build a school where its needed b/c the school would be all-black due to the steady growth of blacks in the core area

 the board forms a Special Study Committee on Equality of Educational Opportunity to study race in Denver schools  its a multi-racial board [good racism which means they now have racial constituents]

 the Committee says that the school board should consider race, but not negatively, but rather to avoid separation

1964 its official school board policy to take race into account and to attempt to locate new schools so that they create heterogeneous school communities
1967 a second Committee recommends (and the school board adopts) a policy that no more schools be built in NE Denver (protested by the blacks in the area)

1969 (post-Green now) three resolutions passed by the school board  Park Hill schools (east of the core area) were to be integrated by busing students  there are no longer neighborhood schools, but the satellite attendance zones are created > [b]lacks would be bused out of the Park Hill area to predominantly white schools and whites from other areas would be bused in
[note that the board could have closed the all-black schools and bused them all over Denver (they made up 12% of the district at that time)  but instead the board insisted that whites be bused in (this will not happen) > this sort of impractical order arises b/c of the moral people on the school board (head of board is a black woman who said whites killed MLK and deserve to be punished)]

voters rejected the busing plan  the board members were turned out in the next election, anti-busers were put in, and the busing initiative was killed

then, of course, the district judge gets to vote again . . . and his vote counts
District Court

 rules that the Park Hill schools are unconstitutionally segregated  how can this be (with no dual system)?

De Jure v. De Facto Segregation

says that Park Hill is de jure segregated b/c of the rescission  looks at the intent of the rescission 

 defines segregation differently, then > says it includes the school boards rescission of the busing resolution  this is de jure segregation b/c it is state action done knowing the consequences  a deliberate act  willful

 note the twisted reasoning:

racially separate  thats okay

board takes steps to integrate (arguably prohibited by Brown)

new board decides against this and rescinds before put into effect > that is de jure segregation! [what?  why?  b/c it frustrates someones good intentions??!]

 the key to finding the boards bad intent is the case of the Barrett School [and this becomes the pattern for prosecuting future Northern cases]

 in 1958, the board builds an elementary school 2 blocks west of Colorado Blvd (a big N-S street b/t the core area and Park Hill)

 is this explicit racial discrim?  no

 is there a racial effect and no non-racial justification?

 the school will be all-black by the time the school is built, and the school board knew this (could see the obvious population movement east)

 if the school had been put on the east side of Colorado Blvd., it could have eased the over-crowding at Stedman, an all-white school, and drawn some blacks east

 the board justifies its position by saying that the school was built where it was needed  the population was rising fast there

 also, having kids cross the hwy is undesirable

 aha!  but there are two other schools that do this!

 yes, but they were built in the 1920s and 1930s, before it was a major road

the problem with this > the same intent can be found in any school board action > if a board puts a school in a black area, it knows that it will be all-black if neighborhood school in a black area

 the question should be whether the school board action is racially discriminatory  racial separation thats the result of this should be prohibited

[the requirement could be integration, but thats not the theory]

the bottom line is that the ct decides that the rescission was unconst, and the three busing resolutions must be implemented

[note that this rescission theory was later rejected by the S Ct, but at this time, there was a case supporting it

 Reitman case  California fair housing legislation in 1967 was repealed by a popular referendum creating a Cal. Const amendment

Cal S Ct said that you dont have to enact fair housing, but if you do, you cant repeal it  and this is upheld by the U.S. S Ct]

What About the Core Area Schools?

 the judge says the core area schools are not de jure segregated b/c the resolutions did not apply to them  there was no legislative action similar to resolution and rescission

[but when the legislature resolved to integrate Park Hill, it obviously intended to exclude the core from this (expressio unius est exclusio alterius)  the known consequences of this exclusion is that the core area will remain all-black, and what is the justification?]

 the core schools, then, dont have to be integrated  they can just keep doing neighborhood assignment [its the same case in Park Hill, though, and this is a very confused distinction]

 even though not de jure, unconstitutional anyway b/c core area kids denied equal educational opportunity (like Dist judge in Swann)

 says there must be a revised educational program, etc. [how presumptive  what hubris!]

Tenth Circuit Court of Appeals

 affirms the D Ct only as to the finding that Park Hill was de jure segregated  it uses a different theory, though

 even though the Dist judge explicitly used the rescission theory (and no other) to find that the Park Hill schools were de jure segregated, the Ct App says that such a finding is supportable b/c of the Barrett School example alone

[but this is not the cause of racial separation in Park Hill  this is caused by residential separation]

 affirms the need for busing in Park Hill

 affirms that the core schools are not de jure segregated

 reverses as to integration of the core  no constitutional requirement for such integration if no de jure segregation

Interim Goings-on

both the school board and the plaintiffs apply for cert.

the central issue out of this case is  if the requirement is desegregation, supposedly, then how can desegregation be required in an area that never had compulsory, explicit racial separation?

such separation ended in Boston in 1835, ended in New Jersey earlier this century, and in Indiana not ended until 1952 > but it never existed in Colorado!

 the S Ct then denies cert to the school board [!!  it is untenable to find unconst on basis of rescission  proven in that the rescission theory was later invalidated in Dayton I by the S Ct]

 S Ct grants cert to the plaintiffs re: whether the Ct App was wrong as to the core area

Supreme Court

the district judge had said that educational opportunity was the foundation of its finding the core area unconst

 Brennan, however, sticks to his desegregation theory  the Green remedy rationale, claiming to be enforcing Brown!

 Brennan reverses the Ct App and says that integration can be ordered in the core area by finding de jure segregation there, too!

(1) preliminary question re: hispanics [e.g., the easy answer in Austin would have been to mix the blacks and hispanics East of I-35  lots of good non-racial reasons not to go West of the freeway, like bad Austin E-W roads, and danger, etc.]

> this is not satisfying for liberals like Brennan  mainly b/c economic/social/class mixing is the real goal here, and this just mixes one lower class with another

Brennan defines a segregated school as one with a majority of black and/or Mexican Americans, i.e., a non-white majority

 therefore, hispanics are now an identified class under the Fourteenth Amendment, even though they were never segregated by law [and, hey, what about Poles and Hungarians!!?]

(2) Brennan tells the district judge how to find de jure segregation in the core area (without using the increased educational performance theory) 

> use the finding of de jure in Park Hill [itself a preposterous presumption] to find de jure in the core  offers two ways to do this, the so-called Keyes presumptions
1. cause theory  the de jure segregation in Park Hill caused the seg in the core

[this is impossible on all counts  violates laws of arithmetic, time, and space >

 arithmetic  concentrating blacks in Park Hill would make other areas whiter, not blacker

 time & space  the core area was black first, then expanded East to Park Hill]

2. transferred intent  the difference b/t de facto and de jure is segregative intent  purposefully done

 if find this intent in Park Hill, it is reasonable to presume that the same bad intent is in the core

> the burden is on the school board to show that its not de jure
[a different school board made decisions for the core, though  how look for intent?

 cant ask if intentional b/c all board actions are intentional  all acts are non-accidental

 willful action taken knowing it will have certain consequences  how not intend that??

 I knew it would do that, but I didnt like it  did it for convenience of neighborhood school and I regret the racial impact

Hypo: if there are two different identical schools with neighborhood assignment, and there is racial separation, is that unconst?

 Brennan says its intent (but everythings intended)

 if one board is made up of NAACP members, and the other is full of KKK members  what then?

 should the legal consequences concern itself with mental states?  there is the exact same effect  therefore, it turns on what you think, or, more accurately, what you say you think]

 the board could never meet this burden, then  must show that but for the boards actions, there would be a lesser degree of racial balance  that is, the board must show it did all it could to improve racial balance

litany of whats wrong with this

(1) the premise is B.S.  there is no de jure in Park Hill to begin with

(2) de jure couldnt be found in Park Hill  no reasonable evidence in the Barrett school example

(3) even if there was race discrim in Park Hill, couldnt have been that causative within Park Hill  why?  b/c of residential patterns

 if the theory is that were correcting acts of racial discrimination, would have no effect here b/c even if no racial discrim, the races are separate b/c of where they live

(4) if there was racial discrimination in Park Hill, it couldnt have caused separation in the core (b/c of the numbers and time & space arguments, above)

(5) idea that the board had discriminatory intent is preposterous on these facts  this case arose b/c of the boards dedication to integration > hell, a black lady was the head of the school board!!

[Burger concurs without opinion  strange, given all the other stuff hes commented on]

[Douglas does what he did in Kugler  no de facto, de jure distinction altogether]

Powell Concurrence

 reflects the unfortunate tendency of Powell (repeated in Bakke) to find the middle way
 he starts out by saying that Green changed the situation from Brown  an affirmative duty to integrate  could be justified on facts of Green [three arguments that Graglia agreed with] > but not justify whats up in Swann
HONESTY

 Powell notes that to say its desegregation is not honest

 Swann was correcting conditions that were not the result of de jure segregation, and here is the result of residential patterns

 we should admit this and abolish the de facto/de jure distinction [says intent distinctions do not work]

DEFINITION  Powells requirement of integration

 Board should take steps to integrate faculties

 ensure equality of facilities throughout the system

 gerrymander the zones and locate new schools to increase integration

 also, majority to minority transfers by choice

[rather mild, says Graglia]

 then Powell is faced with the question  why require integration??!

(1) prophylactic explanation > boards not supposed to racially discriminate to separate (Brown)  best way to know this is the case is to make them integrate  i.e., thats one way to guarantee no separation is going on

[Graglia  not persuasive  it can be clear that there is no separating without having integration  residential concentrations, etc.]

(2) if schools are racially separate, we can assume the school boards are responsible b/c the schools are under their total control > a prima facie constitutional violation

[Graglia  Powell is adopting what he invalidated in the early part of his opinion, namely, that separation is not the result of segregation but of residential  now, we get a presumption

 its Solomonic  chop the body in half!

 yes, the board is responsible, but that we can infer wrongdoing just because of racial separation is contra the rest of the opinion]

Powell makes an analogy to race discrimination in jury selection

 if theres a mixed race area and the juries are consistently overwhelmingly white, what explains this phenomenon?

1. someones tampering

2. its chance  coin tosses, 100 heads in a row  each toss has bigger and bigger odds against it being heads > at some point it taxes our credulity
Powell finds a parallel to separate schools

[Graglia  this comparison is invalid b/c with schools it is the result of residential separation, no more, no less  doesnt tax credulity at all!]

Powell adopts his own remedy theory (the mild one listed above)

 unfortunately produces very little integration in, say, South Side Chicago, and Powell says no busing > why not?

Values of a neighborhood school [Graglia agrees]

 least costly (money and time)

 security

 American community center  encourage community participation and supervision [PTA enormously involved in neighborhood schools]

 extracurricular activities

 further, busing can be self-defeating b/c causes white flight and disquiets the mind of the public [Brennan in Monroe  cant mention flight!]

Result
Powell still concurred  requirement is to take reasonable steps

busing in Denver  within 3 years, lost 1/3 of its student body

 they amended the Colorado Constitution [no rock throwing like they experience in Boston] to preclude annexation of suburbs  Denver is a small city with tons of suburbs

XI. JUDICIAL POLICYMAKING: BUSING TO ACHIEVE RACIAL BALANCE THOUGH THE WHITES HAVE LEFT

MILLIKEN v. Bradley 1975

Keyes was a high point in the move towards racial integration  if required in Denver (pure, progressive, etc.), require it anywhere

however, 4 years later comes Milliken, the Detroit case (5th largest city in the country  300 schools, etc.)

a repeat of Keyes in many ways  progressive (black mayor, black police chief > a black-run city) [Graglia  the thought that this is Alabama and racist is total B.S.]

NAACP sues  but how desegregate a district thats 2/3 black?

 the real question is, how make it majority white?

 the Northern pattern is evident here  tons of tiny school districts  here, 53 little ones in the suburbs

 NAACP wants to consolidate the districts and have a majority white district

[remember Richmond  desegregation does not justify annexing  4-to-4 b/c Powell bowed out  here, its 5-4]

Michigan is a big Union kind of a place  very anti-South > now, become the biggest anti-busers ever [McGovern wins the Michigan primary!]

S Ct says that they have to bus  follows Keyes  BUT, cant annex

 since no inter-district segregation, no inter-district desegregation > disallows possible annexation (the only way they would get the whites they needed)

Milliken was a turn-around

 shows the weakness of these theories  ct takes them seriously [like Craven in Richmond]  no dual system to dismantle, so no desegregation (except where de jure)

 appeared that busing was over  drive whites to the suburbs, and if no annexation, then no hope for increased whites

Dayton and another

 hard to find segregation  also, have to limit integration to as integrated as things would have been without segregation
Columbus case 1979

 Blackmun switched and back to Keyes busing

then S Ct stops taking cases

now the question is, when can the busing end?

Cts of Appeals have in the last 3 or 4 decisions upheld orders to stop busing

Norfolk, Va., Oklahoma City, Kansas City (over $1 billion spent at judges order)

XII. THE POLICY CHAPTER

how does one get people to abide by the rules if you are pursuing a good cause?

moral absolutism
moral relativism/utilitarianism

Kant and categorical imperative
depends upon consequences of the act

Japanese detention camps > wrong is wrong  do justice though the heavens fall
Japanese detention camps > saves the country perhaps

so, if integration achieves a great thing, there might be some justification for all the judicial misbehavior  all the lying and cheating

 these, of course, have their own consequences, though  so, even with good consequences, there are hidden costs, and chances are its a bad idea

DID IT WORK?

 the consequences are not good, as it turns out

the greatest cost of Green/Swann is that it eroded the principle from Brown that racial discrimination is impermissible (our greatest hope is that race become irrelevant)

 result is rapid Balkanization of the country far beyond pre-Brown  this is dramatic, in that the thrust of Brown was counter this

 make questions of racial difference relevant (a tragedy)  should be irrelevant in law  now law makes this relevant and we get discussion of racial differences (Bell Curve, etc.)

other costs include convenience, parental supervision, time, etc. [Powell, for instance, argued that there should be a constitutional right to neighborhood schools, based on Pierce]

BUT IT ACHIEVED INTEGRATION, RIGHT?

for most, this is a minus, not a plus, b/c of socioeconomic integration > not what the better-off in a capitalist system want
the principle itself cant be mixing skin colors, but rather that the lower class will acquire the habits of the middle class

 and this reason means that you cant do it  it will never be accepted

the liberals who want this dont get subjected to it themselves  Teddy Kennedy, Marshall, etc.  their kids dont go to the Washington public schools for Gods sake!

difficult to achieve, then

 the Supreme Court says it and we obey in most contexts  but here we can do something  move or not enter an area to begin with, or go to private school

 so, whatever arguable gains, it cant be implemented  it is self-defeating with respect to its immediate objective (increase integration) [note that middle class blacks resisted busing, too]

IF INTEGRATION COULD BE ACHIEVED, WHAT BENEFIT?

(1) hope to do something about the academic performance gap between black and white kids  by the 12th grade, there is a four-year gap

 not that mixing the races it itself useful, but that its socioeconomic mixing and would increase black performance

 why expect this improvement, or hope for it?

 aspirations  mixing improves the aspirations of the lower class  get the hopes and goals of the middle class [Graglias exposure as a kid] [Graglia argues that the aspirations were already there, but integration squelched them]

 hostage theory  predominantly black schools dont get equal treatment with spending and facilities  if the schools are mixed, cant treat the blacks differently, so treat the same

 the 1964 CRA had a provision that there be a study of the coutrys primary and secondary schools to see the difference in funding b/t majorit-white and majority-black schools  the largest social science project ever > produced the Coleman Report in 1966, which found that the difference virtually did not exist  yes, between regions, but within a region, there was no measurable difference

 couldnt correlate any element of facilities to performance

 the strongest correlation was to the education and economic level of the parents

[Coleman did say that they saw that blacks who went to school with whites did better  testified to this in Swann  but these were naturally integrated situations  middle class blacks!  Coleman later was a strong opponent of busing]

(2) improve race relations  the multicultural experience

WWII study  mingling in army had a positive effect

 in schools, however, the academic difference, the security difference, the safety difference are all there  and there is no indication that integration increases racial understanding and respect  if anything, busing exacerbated interracial animosity

WHAT IS THE WAY TO GO?

 lots of money, but no idea what to do with it

 correlations arise out of family situations, cultural stuff (e.g., Chinese)

Two Questions:

(1) if this enterprise is as misguided as all this, why no congressional action against it?

 no area illustrates better the strength of the courts  able to instill policies that are vastly opposed

Nixon ran on a policy to do something about the looming busing threat, his Southern strategy > with Alexander and Carter, the court says were in charge here

 one could say that ultimately the S Ct is subject to popular control [but this ultimately stuff is invalid  even Stalin was ultimately so]

 there were always enough liberals in Congress to defeat any check  Nixons anti-busing bill passed the House and was filibustered in the Senate by Teddy Kennedy  dont want the conservatives defeating the ct! [Graglia  if you defeat the ct on anything, it shows you can, and this can be spun into more important stuff]

 also, the South couldnt be enlisted b/c it served those Yankee bastards right

(2) why is anyone in favor of it?

why not freedom of choice, in the face of all the negatives?

 less charitable explanation  NAACP needed something to do  big organizations, crusades  dont declare the work is over  the personal interest of an agencys own need to exist

 charitable explanation  black civil rights reps dont want the race issue to go away  a central, desperate problem  dont want the country to relax  remember the Reconstruction movement  CRAs in the 1800s, then the compromise of 1888 ends it for 90 years  Brown was the 2nd Reconstruction  dont want it to terminate like the 1st Reconstruction

XIII. OTHER CONTEXTS

perversion of each Title of the 1964 CRA

Green converts Title IV into a requirement of racial balance

Griggs and Weber deal with Title VII employment

Bakke deals with Title VI federally funded programs

Griggs and Davis deal with the central question  what is prohibited discrimination?  and reach different conclusions

GRIGGS 1971

important b/c of effect on litigation  source of hundreds of thousands of cases, both admin & ct cases

Title VII employment  the only Title with sex listed as well

Duke Power Company explicitly excluded blacks from all but the lowest jobs

after the 1964 CRA, Duke Power adopts a HS graduation requirement and a certain minimum score on an aptitude test

 effect  disproportionate exclusion of blacks

 is this race discrimination under the 1964 CRA?

Title VII prohibits discrimination in employment  and what does this mean?

to discriminate is to classify

racial  (1) on its face; (2) racial effects with no good justification; and (3) racial effects and valid explanations

Griggs  effects test, or disparate impact test > if different impact, then it is racial discrimination  prohibit requirements which are fair in form but discriminatory in practice

 the touchstone is business necessity
ct says that Congress requires the employer to bear the burden to show a manifest relationship between requirement and employment

[Graglia  false!  Congress meant to disallow race discrimination, and the ct turns this into a requirement of race discrimination

 again, look at the record of the legislature > employer can set employment standards as high as he wants  this is insisted upon repeatedly  Graglia article  this is no mistake  this is pure lying  Tower even got language into the Act that says can use tests > the ct says this means they can have tests so long as no disproportionate impact against blacks]

so, its consequences that are the test

 intent is unnecessary for the Ps to show

employer may then attempt to show business necessity or manifest relation to employment requirement

 what is business necessity?  literacy?  isnt this always clearly desirable?  also, want to allow the possibility of rising in the company, where literacy is more desirable

necessary  recall John Marshalls talk re: this  little is necessary except death

ct  in reaching interpretation of the statute [a fraud  perversion, not interpretation]  say they must give deference to the [presumed] expertise of the Agency charged with enforcing the Act

EEOC has interpreted the statute in this way  no good if adversely affects blacks

 who are these guys??  the zealots to whom the Act is inadequate  if it means no discrimination, that have nothing to do  just wait around for express discrimination or discrimination with no good justification

 Eleanor Holmes Norton  head of EEOC  whats her attitude towards this business necessity thing? [a vast industry in test validity  psychiatrists, etc.  also legal activity hugely expanded]  she says if employers would just stop whining about test validity and just hire blacks, wed have no problem
5 years later comes Washington v. Davis
Washington v. DAVIS 1976

govt agency  police test  Test 21  a long-ago established civil service examination  not cooked up just for this

80% of whites and 20% of blacks passed the test  so, disparate impact  but is this racially discriminatory?

yes, per Griggs
ct says this is a constitutional question  different standard from the Title VII standard the Griggs court expounded on [!?]

 it turns out that the constitutional rule is more sensible > the requirement is that there be a racially discriminatory effect, but also that there be racially discriminatory purpose or intent

cites Keyes  the difference between de jure and de facto is purpose/intent

this has important implications for integration  not de jure b/c of effects alone  must have segregative intent, so this decision could wipe out the integration requirement [unfortunately, White also writes the Columbus case in 1979, ignoring what he says here, and finds segregation with no valid basis in a school board case]

White also drops f.n. 12  disapproving of finding race discrimination based solely on disparate impact  tons of things have different impacts [interestingly, some of the cases in this f.n. were on their way to the S.Ct!]

White says he cant understand how a racially neutral (on its face) law can be nevertheless racially discriminatory > but obviously its Graglias case No. 2  discriminatory impact with no non-racial justification, e.g., boundary lines in Gomillion v. Lightfoot
so, constitutionally, need intent  but this whole inquiry is problematic, troublesome, unhelpful, and confusing

intent  Stevens says, if use an employment requirement knowing it will have an effect, how can you say you dont intend it?  are you just not enthusiastic about it?

[and of course, why should subjective intent ever matter at all?]

so, Griggs interprets Title VII to require disparate impact alone, to which an employer may raise the affirmative defense of business necessity

e.g., if you have to be 510 to be a cop, exclude women and lots of men, too (and Mex. Amers and Chinese)  its desirable to have big cops, but is it necessary? > there is no meaning in necessary
Davis  under the Constitution, the ct comes up with a different test  not just disparate impact, but must also have discriminatory purpose or intent  but what is that?

 can be inferred from the totality of the relevant facts
 one of these facts is disparate impact

 something thats difficult to explain on non-racial grounds

ct says its untenable that the government cant seek to modestly upgrade its employees [but thats just what Duke Power Co. was trying to do in Griggs!]

 must be neutral on its face and rationally serve a purpose of the government > so, a rational test

DIFFERENCE BETWEEN THESE TESTS

Davis applies Griggs test later in the opinion  Test 21 was validated  relation between doing well on the test and competence on the job training program, but none between test and actual police performance > the ct says this is enough

[White says the police are trying to get black cops  this shows good faith > Stevens objects to this b/c whats the relevance to the constitutionality of Test 21?]

the distinction between these two tests is not great  with the intent test, were supposed to look at effects, etc. (a violation of Occams Razor)  if the impact is dramatic, then the effect shows intent [Graglia  this is not helpful  not whether the effect is dramatic, but rather whether the racial impact of the test has a good non-racial justification, e.g., calculus requirement for PhD in math  dramatic exclusion of women but legitimate]

Burden of Proof 

 under Griggs, its on the D to show non-racial justification  necessary tough to show  not enough to show reasonable

 result is granting preference to underqualified blacks  cant use criteria unless can show more than reasonable/necessary [thats where the preference comes in]

 what is the size of the preference?  how much more than reasonable?  how much must an employer lose in employee efficiency to increase black representation? > there is no way to state this as a rule! [the EEOC pushes for a large preference, and the S Ct has been all over the place, making it all purely ad hoc]

 under Davis, its on the P to show a lack of non-racial justification  D just has to show rational basis

in looking at justifications, dont look at intent anyway  just global look at competing interests  is it legitimate?  e.g., school all-black v. school convenient

the point is  validity/legality of act should depend on consequences  objective consequences and their competing interests  objective good effects v. objective bad effects

good intent doesnt save you (tall people for job b/c believe theyre trustworthy  no other reason);

nor should bad intent kill you (h.s. grad  good objective reasons for this requirement and owner says he hates blacks > if this is illegal, then its illegal to say this  the h.s. requirement itself is okay)

therefore, its inoperable to look at intent, and Griggs and Davis both have this element

WARDS COVE v. Antonio 1989

5-4 majority upholds the requirement (that conductors in NY not use heroin) as justified as a business necessity  it significantly serves legitimate goals

ct uses the term reasonable a lot  seems like a retraction from the Griggs test, which requires more than reasonable [Graglia  ct should overrule Griggs, which totally misread the legislative history  all the justices who voted for Griggs should be impeached, same as with Green]

the language seems to indicate that the requirement is reasonable  would take it to Davis test and overrule Griggs (also as to Burden of Proof  its on the P, not the D)

Congress is more liberal than the court, though (1st time in 40 years that this is the case) 

 1990 CRA (not passed) that explicitly affirms Griggs  says disparate impact test is what we want > it was passed but vetoed by Bush  missed override in the Senate by 1 vote [when this stuff is put to the people (Cal initiative) this stuff loses  here, the representatives almost vote for it]

 1991 CRA  Teddy Kennedy  passed and no veto this time (lets throw the bastard out of the White House!) > reinstitutes Griggs test  still, what is business necessity??  in the definition section of the Act, there is no definition of this! [and theres no way to define this, says Graglia]  therefore, business necessity means whatever it did before Wards Cove
[Employment Division v. Smith  another place that the conservative court cut back on a liberal program, and Congress slaps them down with an act, here the 1993 Freedom Div Restoration Act]

XIV. AFFIRMATIVE ACTION, BAKKE, ET SEQ. 

Affirmative action is a euphemism for racial discrimination

 if affirmative action is just getting the word out to blacks about jobs, no contest there  but after Green, its racial discrimination  Griggs brings it into the employment arena

DeFUNIS 1974

a Jewish applicant to UW law school  denied admission though qualified when compared to blacks, etc.

Wash tr ct  race discrimination unconstitutional under Brown
Wash S Ct  yes, but Brown means something different  under Green and Swann its required now

US S Ct  ducks the issue after granting cert.  declares case moot b/c the tr ct had ordered admission to DeFunis and by now hes practically graduated

 Douglas said it wasnt moot and writes an opinion addressing the merits  says its unconstitutional [he was gung ho for busing, so this bodes ill for these race discrimination measures]  attempts to distinguish Green and Swann [Graglia  enormous inconsistencies  he fails to distinguish]

BAKKE 1977

U. Cal Davis med school newly formed  the first few years, no blacks admitted

IQ stuff:

IQ
white
black

>100
50%
14%

>110
30%
3%

>120
13%
0.3%

would expect a black student about every other year if med school requires around a 115 IQ

this becomes politically untenable  Willie Brown is unhappy

the med school increases enrollment for 50 to 100 and sets aside 16 spots for blacks, Mex. Amers, Asians, and Native Amers

 how pick these groups to favor?  historic mistreatment?  with blacks, theres slavery and segregation, but no such thing with Mex. Amers  theres something close to this with the Chinese coolies, actually the strongest case in California of historic mistreatment (discriminated against  no own property, etc.)

 the announced preference was for the economically and educationally disadvantaged [this has nothing to do with it  its race, and race alone]

I. goes to the US S Ct and 4 justices act with some integrity

 say its in violation of Title VI [what does the Constitution have to do with this?  well, what does it have to do with anything??]

 does the Const prohibit states from doing measures that benefit blacks?  no  its not unconstitutional

 the measure is, however, illegal b/c it is prohibited by statute, the 1964 CRA  Title VI is quoted in the opinion  clear language [could it be like the clear language in the Bill of Rights  all crimes by jury  when know it means all but petit crimes? > no  here, everything in the legislative history confirms that all of the 1964 Act is against racial discrimination]

so, four justices say its illegal and therefore they dont have to consider whether its constitutional or not

II. but four other justices uphold the program in every regard [Cooper v. Aaron was a joint opinion (but in Brennans style) like this  not one author, but 3, 4 or 9]

 prohibited by Title VI?  well, Brennan tells us its cryptic  Congress wished to prohibit only what the Constitution prohibited already  the Equal Protection Clause doesnt prohibit all racial discrimination, and therefore, neither does Title VI

 [there is no basis for this reading of Title VI  could say theyre trying to interpret the statute, but youd be wrong

> but couldnt Congress just change it?  like after Swann, say Hey!  We didnt mean that!  the ct works with the confidence that Congress wont do this b/c (1) its easier to stop legislation than to enact it, and (2) Congresss view had changed rapidly under the leadership/guidance of the Supreme Court  7 years is a long time  in 1977 Congress itself enacted the 1st racially discriminatory law  the Public Works Improvement Act, with its 10% set-aside for minority-owned > also, gets to the point where in Wards Cove the Ct limited the pref and Congress slaps it down]

this interpretation is provided by the HEW

 whats the test, then?

 race is a suspect criterion that leads to strict scrutiny, but the use of race is not suspect when racial classification is used in an attempt to help blacks, i.e., when use is benign  whites arent a discrete and insular minority from f.n. 4 in Carolene Products

why not say its strict scrutiny?  Adarand, 5-to-4 says its strict scrutiny  important b/c encourages lower courts to disallow racial discrimination  the Hopwood circuit ct looked to Adarand and the idea of narrow tailoring
 this group in Bakke would find narrow tailoring justification difficult here

 also, not want to b/c if the test for approving discrimination for blacks is the same as the test for discriminating against blacks, itd be tougher to pass

its not rational basis, though, but an intermediate test  from Craig v. Brown, a sex discrimination case > serve an important interest and find a substantial relation

legitimate   <>
important   <>
compelling

rationally   <>
substantial   <>
narrowly

 how does this test work out in this case?

what is the purpose/intent?

 blacks are under-represented in the medical profession (2.7%) and in the UC Davis classes (0% at first)

[BUT, consider (1) in and of itself, this is not a reason b/c its a tautology; (2) representation??  is this a legislature?  its a school, right?; (3) idea that ethnic groups appear in proportion in all areas is preposterous, e.g., Koreans and their LA donut shops; (4) blacks are over-represented at schools once IQs are taken into account]

 this under-representation is the result of discrimination that is deliberate and purposeful > so, therefore, were talking about a remedy here

[Asians had the best case of discrimination in California, and they got taken out of the preference group at Berkeley law b/c they were doing so well]

[blacks have the greatest case nationally, but its politically not possible to break them out of the group]

 points to Green and 1977 Act showing use of race is okay now

remedy is the theory since Green  fight fire with fire

[has nothing to do with this (as it has nothing to with it in busing)  the name of the program is Economic Disadvantaged and Deprived, but its not this > whats the disadvantage?  that would be the criterion  is race a proxy for disadvantage? > this is not narrowly tailored at all

 why not use disadvantage as the criterion?  many more of the members of the lower class are white, percentage-wise  also, test scores show that advantaged blacks do worse than poor whites (no objective to assist the economically disadvantaged, but simply to get more blacks)]

ct says that admission doesnt equate race with disadvantage, but looks at each case

[utter crap  they dont look to see if blacks are actually disadvantaged  it would be crazy if it were true b/c if trying to get more blacks in highly selective schools, have to be willing to take kids of the well-to-do > have to do race norming  place the applicants in separate racial piles]

III. Powell is the odd man out

decides as in Keyes to have it both ways  will require it, but mildly

1964 Act  the terms are majestic
all race discrimination is bad  strict scrutiny, except that just a little bit of it will be okay [Solomonic]  can only use as remedies to correct proven violations and not to exceed the violations [totally contra to what he said in Keyes]

its always a compromise with Powell  he quotes Bickel that all racial discrimination is bad  subject to strict scrutiny  compelling interest (remedy is okay)

[Graglia  whole idea is a phony  in busing context  Keyes  cant justify remedy in Charlotte-Meck (Swann)  or Griggs]

what is the compelling interest here?  some possibilities . . .

1  to correct historic deficit of minority groups in medical profession  the under-representation idea > Powell says this is race discrimination for its own sake and is invalid

2  more service to under-served groups > Powell says there is no evidence that this is the case [begs the question  well, what if there was evidence that black lawyers serve more black clients, etc.?  the problem with this is that if they are admitted on these grounds (that theyll serve their own group), then they cant seek all opportunities available to them]

3  societal discrimination > if the remedy is specific acts with specific victims, thats okay, but thats not the remedy idea put forth in this area of the law  societal idea rejected by Powell  needs to be more specific than that

4  diversity > this is compelling  First Amendment academic freedom [but is race a proxy for any quality that is relevant in higher education?]  Powell  race can only be a plus factor in admission  the UC Davis program is unconstitutional b/c they used separate pools  they all must compete together, but race can be used > this is trumpeted by Brennan

 says that Bakke will not be foreclosed from admission b/c not the right color [but he will be disadvantaged  if theres a plus factor for blacks, theres a minus factor for whites]

Bakke was an invitation to fraud for all schools

 using race as a plus factor will not produce significant results  a thumb on the scale is not enough in reality [if blacks are within the discretionary range, and then the scales are tipped, Graglia thinks thats almost okay (there is certainly a plus whenever the blacks are participating)]  but this is not a program for the underclass  such kids dont apply to law school

 will be used as a cover by the schools  wont just put thumbs on the scale  will use race to the degree needed, which just means race norming

RECENT DEVELOPMENTS

Wygant case  race program disallowed  couldnt just fire white teachers

issue of whether strict scrutiny applies to all discrimination, both benign and malign

Richmond v. Crocent 1989

set-aside program

city majority black, etc.  30% of Ks must go to blacks

S Ct holds 5-4 that this is invalid  saying strict applies even to benign discrimination

Metro Broadcasting 1990

Brennans last opinion

FCC federal law  race preference at issue is with the awarding of licensing

S Ct upholds this one, saying that strict scrutiny does not apply when its the feds doing it

Adarand 1996

explicitly overrules Metro Broadcasting  strict scrutiny for all

OConnor opinion  must have skepticism with these programs

[if skepticism, whats the remedy?  A hurts B, so well hurt C to help D??!]

 doesnt mean strict in theory, fatal in fact

 still says remedy, etc.

 but doesnt reverse the program!  just sends it back [how, then, can she be serious?]

Scalia writes a good one  says govt can never have a compelling interest to make up for past discrimination

 it is unlikely that the challenged program will survive, so it shouldnt have been sent back

Thomas opinion  good policy arguments

Hopwood 1996

D Ct  UT is unconstitutional, but it didnt know it was discriminating

 not a plus factor, but race norming  two piles  no competition

 says thats valid as a remedy  UT has a bad reputation with blacks and is a hostile environment

[20 years of prefs and still this argument!?  BS]

Fifth Cir  in effect overrules Bakke
 diversity not a compelling interest  a one-man notion by Powell alone [of course, Brennan and Marshall would have agreed, no doubt, if asked!]

cases after Bakke say that strict scrutiny applies, in which case, there is no compelling interest with diversity  all thats left is the remedy rationale, and lets take that seriously, like they did in Adarand
(1) specific injury (Crocent) by the very institution involved  the law school

(2) show present effects youre remedying

(3) tailoring to solve/remedy [2/3 of the blacks here are out-of-state, so its a phony!  how a remedy for anything that happened in Texas?]

Fourth Circuit  Pobereski case  along these lines
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