MARITAL PROPERTY RIGHTS

Professor Sampson, Fall 1999

TOPIC ONE: Intro to Community Property

Marriage in Texas:

TFC 1.102-most recent marriage presumed valid until one can prove the validity of a prior marriage.  Caselaw-unreasonable delay in challenging alleged 2nd marriage is barred by laches (35 yrs), no directed verdict despite presumption of validity of recent marriage, fact issue, 2nd marriage void if proof that prior marriage undissolved.

1.103-Texas law applies to anyone domiciled in Texas, even if married in another state.

1.106/1.107- a spouse can’t sue a 3rd party for criminal conversation or alienation of affection in Texas.  Helena Laboratories v. Snyder-no suit for negligent interference w/ familial relationship either.

1.108- A promise to marry isn’t enforceable unless it is in writing.  Caselaw-no same sex palimony w/o written agreement.

2.001-Must get a marriage license if want to enter into a ceremonial marriage, no licenses given for same sex.

AGE-
2.101-Minimum age w/o parental or judicial consent is 18.

2.102-Parent consent- can ceremonially marry if 14.

2.103-Court order-no minimum age

2.401(c)-If under 18 can’t be a party to an informal marriage, or declare an informal marriage

VALIDITY-
2.301-marriage still valid if license obtained by fraud, mistake or 

illegality, or by some other serious defects



2.302-Unauthorized conductor- still valid if (a) there was a reasonable 

appearance of authority by that person and (b) at least 1 of the spouses 

participated in the ceremony in good faith and treats the marriage as valid.

INFORMAL MARRIAGE

2.401-Proof of informal marriage by evidence that (1) a declaration of marriage was signed or (2) Agreement, Cohabitation, Holding Out; man and woman agreed to be married, lived together as husband and wife in Texas, and represented to others that they were married.

Caselaw-Collora v. Navarro- common law marriage can be found based on uncorroborated testimony of a surviving spouse

Lee v. Lee-holding out requirement is more than isolated introductions

Allen v. Allen-irregular shack-up doesn’t qualify as cohabitation

Jordan v. Jordan-existence of CL marriage is jury issue

Flores v. Flores-ex-spouses living together after divorce isn’t enough to prove CL marriage

RIGHTS AND DUTIES OF SPOUSES

2.501-Duty to support your spouse.  If don’t support, you’re liable to any person that provides “necessaries” to the spouse to whom support is owed.

Gabel v. Blackburn-husband liable to dept store for purchases of necessities by wife.  

Jarvis v. Jenkins-airplane ticket deemed a necessary.

Daggett v. Neiman-Marcus-husband liable for wife’s purchases of clothing consistent with her station in life.

Russell v. Russell, Weaber v. Lorenson-An agreement to be informally married may be established by direct or circumstantial evidence.  A tacit agreement to marry is supportable by circumstantial evidence such as cohabitation and holding out, despite the 1989 amendment repealing the FC section allowing the inference of an agreement; A forthright assertion of marriage with the consequence of liability may be far more probative of a tacit agreement.

Irregularities in Marriage

Caruso v. Lucius-if evidence that prior marriage not dissolved, no termination of the prior marriage, and 2nd marriage not valid, overcomes presumption of validity.  If spouse in the 2nd marriage entered into the marriage w/ no knowledge of the pre-existing marriage, (this is a putative spouse) that spouse owns ½ of the CP acquired during the 2nd marriage and the prior spouse and the twice-married spouse each own ¼ of the CP acquired in the 2nd marriage.

Meador v. Ivy-A person that is not a putative spouse is not entitled to ½ of the deceased property.  H was still married to W, but lived w/ X, whom knew about the marriage, thus not putative, but in the position as a pretending wife.  

Zaremba v. Cliburn-suit for services rendered in a partnership.  Ct says this is a suit for palimony.  Unwritten palimony agreements are barred by statute of frauds.  No recovery for suit, b/c no written agreement.  Can’t get palimony by disguising suit as a different cause of action.

SEPARATE AND COMMUNITY PROPERTY

3.001-Separate property is that acquired (owned or claimed) before marriage, acquired during marriage by gift, devise, or descent and the recovery for personal injuries sustained by the spouse except recovery for loss of earning capacity. (worker’s comp benefits deemed earning capacity, Lewis v. Lewis)

3.002-Community Property is anything else acquired during the marriage by either spouse.

Separate property gives the owner exclusive rights of management, is not subject to divestiture at time of divorce and is solely under the testamentary power of the owner.

Community property-system of divided management and control of community property- each spouse is free to control, manage and dispose of that CP that the spouse would control if single.  

Tex. Const. Art. 16 § 15-Spouses or persons about to marry (post or antenuptial agreements) can opt out of the CP system partially or entirely.

Also can do survivorship agreements concerning CP.

1999 proposal to allow spouses to convert separate property into community property by written agreement.

Terms:
Inception of title: character of property (SP or CP) is determined at the earliest moment can claim title.  Welder v. Lambert-origin of title determine character of property, not acquisition of final property.

Mutation: An asset, either CP or SP, that retains its character after a change in form resulting in the asset existing in the form of another asset.

Tracing: Documentary evidence that an existing asset can be traced back to another asset in form.

Community first out-rule: Funds from different estates deposited into a single bank account, first funds withdrawn are presumed CP.

Commingling: separate assets have been so hopelessly mixed or combined with community assets they can no longer be traced.

Mixed character property: neither CP or SP entirely, asset will be owned in differing percentage interests by the various marital estates.

Reimbursement: Paying from one estate to dissolve the obligations of another estate allows a claim for equitable reimbursement.  Can be monetary or also where community time, toil and effort are used to enhance the value of a separate asset or estate.  Anderson v. Gilliland-reimbursement for improvements to real estate is enhancement in value minus any benefits received.  Jensen v. Jensen-reimb. for time, toil, effort allowed minus any benefit received.  Vallone v. Vallone-party seeking reimbursement has burden of proof.  Penick v. Penick-reimb. for debts, taxes, interest or insurance is measured by amount paid less any benefits received.

Other Leading cases:

Osborn v. Osborn- damages for personal injury and loss of consortium are SP.  Lost wages, medical costs and other expenses are CP.

Jones v. Jones-if creditor doesn’t look at only separate estate of borrower, loan proceeds are CP.

3.003-property possessed  during or on dissolution of marriage is presumed to be CP.

Degree of proof to establish SP is clear and convincing evidence.

3.004-Can record a spouse’s separate property in the deed records.

3.005-if one spouse makes a gift to the other spouse, the gift is presumed to include all the income and property that may arise from that property.  

TOPIC TWO: Characterization and Tracing

Cases:

Stringfellow v. Sorrells-mules were held to remain separate property of wife, not CP just b/c husband expended time, toil and effort to care for mules.  Increased value could be due to other causes.  Husband could be reimbursed for his expenses.

Schmidt v. Huppman-inventory that H held before marriage as SP remained SP after is death, even though original inventory sold and their was an increase in value.  SP preserved its character, remained stock in merchandise.

Gutierrez v. Gutierrez-time and effort tending cattle is not reimbursable unless it enhances the value of the cattle-must be more than that required to maintain and preserve the herd.  
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Property acquired before marriage is SP.

Property acquired during marriage is CP unless it is acquired by gift, by devise or descent, by partition or exchange, as income from separate property, by survivorship, in exchange for other SP, as recovery for personal injuries, except loss of earning capacity.

Property acquired after dissolution is not CP.

Presumption that property possessed by either spouse during or on dissolution of marriage is CP.

If property so commingled, it is CP.

SP is not changed to CP if its character can be traced.  Change in form, mutations-still SP.

Credit obtained during marriage is community credit, unless the lender looks solely to the borrowing spouse’s separate estate for repayment.  Property acquired with community credit can become SP by gift or partition.

Presumption that property is SP when the deed recites that it was bought with SP.

When one spouse gives property to the other spouse, presumption of gift.

If title to property is in both spouses’ names, even when it is the SP of one spouse that is used to buy the property, presumed that purchasing spouse made a gift of a ½ SP interest to the other spouse.

When an account contains both CP and SP, it is presumed that CP is withdrawn first.

Placing SP funds into a joint account doesn’t make it CP.

Improvements to realty take the character of the land.  Fixtures-whatever is affixed to the land becomes part of it.  Regardless of the character of the funds or credit used to make the improvement.

Corporate assets neither SP or CP, increase in value during marriage in a SP corporation belongs to the separate estate.

Property held by a trustee for the benefit of a spouse is not owned by a spouse and cannot be marital property.  When the spouse has an unconditional right to have the property free of the trust, the property is treated as being owned by the spouse even if still in the hands of the trustee.  When spouse is both settlor and beneficiary of the trust, income from trust property is CP.  When trust is established by gift or will, case law conflicts on whether it is CP or SP.

DEFINITION OF SEPARATE PROPERTY

Inception of Title Doctrine-character of property is fixed at the time of acquisition.

Before or claimed before Marriage

Doesn’t matter if part of unpaid purchase price is from community funds if the inception of title is before marriage.  If one spouse buys real estate before marriage and community funds are used to make payments on the real estate after marriage, the real estate is separate property and the community estate only has a reimbursement claim.

Gift

Transfer of property made voluntarily and gratuitously.  Gift requires: intent by donor to make a gift, delivery of the property, acceptance of the property.

Burden of proving a gift is on the party claiming it.

Promise to give property in the future is not a gift, being unenforceable w/o consideration

Lack of consideration is essential.  An exchange of consideration precludes a gift.  However, a grantor may give a gift of encumbered property and it is still a gift, even if grantee assumes obligation to extinguish the encumbrance.

Controlling factor is the donative intent at the time of conveyance.

Property conveyed from one person to their natural bounty (kids) is presumed a gift.

Gifts between spouses includes all the income and property that may arise from that gift.

Property labeled, “A gift to the community” is the undivided SP of each spouse and each owns an undivided ½ interest in gifts made to both spouses.  Spouses cannot make their SP a gift to the community-void.

Wedding gifts hinge on the intent of the donor, if mean to give to both spouse, each owns an undivided ½ interest in gift as SP.  Intent determined on a case by case.  Presumed parent of child intends to make gift to their child.

Devise or Descent

Property acquired either by will or intestate is SP.

Is the income of the estate, CP?  Assets are SP, but is the income from this CP?

Partition/Exchange

Persons about to marry or spouses may by written agreement partition or exchange property to make it SP and may agree that income earned during marriage is SP.

Personal Injuries

Recoveries for personal injuries, including past and future pain and suffering is SP.  Medical expenses and lost earnings during the marriage is CP.  Intangible damages such as disfigurement, pain and suffering are the SP of the injured.  Wrongful death damages are SP- pecuniary loss, loss of companionship, mental pain and anguish are SP.  Contributory negligence of other spouse cannot bar recovery by the innocent spouse.  Physical pain, mental anguish, emotional distress, loss of consortium, loss of part of body, loss of mental and intellectual function are SP.  Tangible damages such as medical expenses during marriage, loss of services of other spouse during marriage, earning capacity during marriage are CP.

Punitive damages are CP.  Personal Injury Settlements-presumed CP, burden on injured to prove portion of settlement attributed to damages that are SP.

DEFINITION OF COMMUNITY PROPERTY

Mutations

Once the character of a property interest is established, the property interest will retain that character after undergoing a change in form and will not be altered by sale, exchange or substitution of the property interest.

Mutation doesn’t alter the character, but the burden is to prove that it is still SP by tracing.

Clay from separate property made into bricks.  Bricks are CP b/c there is a commingling.  Clay is SP, but time, toil and effort are CP, so the product is CP.

MIXED CHARACTER PROPERTY

Property acquired partially w/ Sp and Cp funds, the property is mixed, being separate and community to the extent and in proportion with the amounts used.

If property bought with SP funds and CP credit, the separate and community estates own the property as tenants in common.  Each estate owns an undivided interest in the proportion that it supplies the consideration.

PRESUMPTIONS

Community property presumption

Degree of proof to establish that property is SP is clear and convincing evidence, defined as that measure or degree or proof that will produce in the mind of the trier of fact a firm belief or conviction as to the truth of the allegations sought to be established.  Introduction of contrary evidence ends the presumption of community property.  Testimony of a spouse, even if uncorroborated may suffice to meet the standard.  Party must clearly trace the SP into the particular assets on hand during the marriage.

Transfer to child from parent presumed gift.

Property acquired in exchange for separate property becomes the SP of the exchanger.

Property acquired on credit takes character of credit, if community credit, CP.

Debts contracted during the marriage are presumed to be community credit, unless creditor looked solely to separate estate of spouse.  

TRACING

Involves establishing the separate origin of the property through evidence showing the time and means by which the spouse originally obtained possession of the property.  Have to overcome presumption of CP.  SP will retain its character if can trace it back to the property that was separate.  

Clearinghouse and Identical Sum Inference Method -Used to show that separate funds placed into an account and then identifiable withdrawals that were clearly withdrawals of the separate funds were made.  Identical sum involves only one deposit followed by an identical withdrawal.

Minimum Sum Balance Method-If can prove conclusively that a certain amount in a balance is SP, than can use this method to show that the balance of the account never went below the amount proven to be SP.

Community Out First Rule-Withdrawals are from separate funds only when all community funds are exhausted.

Pro-Rata Approach-If mixed funds are withdrawn from an account, the withdrawal should be pro-rata in proportion to the respective balances of separate and community funds in the account.

Reverse Commingling-if the commingler would benefit and the innocent spouse would suffer, the presumption is reversed.  For example, if the H commingled his SP with the CP, he has to prove what was SP through tracing. However, if the  H commingled his wife’s SP, he has to prove what portion is her SP and what is CP, otherwise the whole will become the wife’s SP.

Managing Spouse-treated like a trustee in that his or her SP will suffer the losses of the assets if he or she commingles and can’t prove through tracing what is SP.  The managing spouse owes a fiduciary duty to the other.  If the managing spouse can’t prove what is what so as to effectuate a fair division, the combined property or its’ value will be awarded to the injured party.  Trustee money out first principle recognized in Sibley.
SPECIFIC CHARACTERIZATION ISSUES

Earnest Money K’s-title relates back to the date the one spouse signed the contract.  If done before the marriage, it is SP.  Date of acceptance is not relevant.  But if both spouses are named in the earnest money K or if there is evidence of a prior agreement that it will be CP, it will be CP.  If a couple took title in both their names during the marriage, the earnest money contract will merge into the deed as the property will be received as CP.

Lease-Option with Deed placed in Escrow

Inception of title relates back to agreement, not when the deed was removed from escrow and delivered,  Title vested when signed and placed in escrow, not removed and delivered.

Contract for Deed

Inception of title relates back to when the k was entered into, not when the title was ultimately conveyed, even if the K is oral.

Adverse Possession

If title to land does not ripen by adverse possession until after the couple married, the land is CP.

Fixtures

Improvements to the realty take the character of the land, regardless of the character of the funds or credit used to make the improvements.  A fixture has to be personal in nature and annexed to the realty so as to be a part of it.  Needs to be permanent.  If improvements made to SP, still SP, but spouse may be able to get reimbursement.

Cemetery plots are SP of the person to be interned.

Crops are CP, whether matured, grown, harvested or not-takes a year to grow.  Distinct from the land they grow on.  Subsidies from crops are CP, considered substitutes for the crops.  A crop acreage allotment is CP.  Timber is likewise CP, even if grown on SP.

Oil and gas leases are governed by inception of title.  If SP, SP, even if community funds used to develop the lease.  Reimbursement.  Working interests, bonus payments and royalties are SP as well, if acquired before marriage.  Delay rentals are not, if paid during marriage, they are CP.  If spouses live in TX, TX law applies, regardless of whether the oil and gas lease is in Texas or not.

Rent revenue, interest and income from the SP that accrues during marriage is CP.  Offspring of livestock raised and bred during marriage is CP, regardless of whether original herd is CP or not.

Life Insurance is not apportioned.  Inception of title doctrine applies.  Purchased before marriage is SP.  But entitled to reimbursement for premiums paid by community during marriage.  Can be awarded on divorce.

Life Insurance that is an incident of Employment is CP.  Policy is the spouse’s Sole Management CP.  Worker’s Comp Insurance is CP.  Disability Insurance is CP, even if the benefits are paid after divorce.  National Service Life Insurance is SP, not divisible on divorce.  

Property Insurance-casualty insurance proceeds have the character of the insured asset.  Proceeds from insurance covering SP are SP, covering CP are CP.

An insurance agent’s Renewal commissions are not CP, they are only an expectancy.

Contingent fee K’s are CP.

Employee benefits acquired by the employee spouse during marriage are CP.  Benefits earned before and after marriage are SP.  

Vacation time and sick leave benefits that accrued during marriage are CP.  When disability benefits are vested during the marriage, they are CP, even if paid after the divorce.  

Earnings of a unemancipated child during marriage are CP.  Earnings of a spouse accrued during marriage and property purchased with those earnings are presumed to be CP.  Recovery for loss of services is CP.  Lottery winnings are CP.  

Retirement plans are CP if not federally pre-empted and was earned by the accrual of years of service or a form of deferred compensation that is earned during each month of service.

Valuation of Retirement Plans when Retired at time of Divorce

(Number of Months Married Under Plan)/ (Number of Months Employed Under Plan-Before and During Marriage) X (Value of the Retirement Benefits-monthly annuity)= Extent of Community Interest

Valuation when not Retired at time of Divorce

(Number of Months Married Under the Plan)/(Number of Months Employed Under the Plan as of date of divorce) X (Value of the Retirement Benefits)= Extent of CI

Disability Retirement Benefits are not recoveries for personal injuries but are CP.  The benefits are CP whether received during or after the marriage.  

Social Security Disability Benefits are not CP.  Benefits accruing under state retirement acts are CP.  Railroad Retirement Benefits are not CP.  Military Disability benefits accruing during marriage are not divisible.  VA benefits are not CP.  Benefits received while on active duty from other sources than the VA are CP, but a spouse may elect to forego other retirement pay and receive disability from the VA.

Military Retirement Pay is CP.  Cost of living increases in Military retirement pay are also CP.  Fleet retainer pay is not CP.  

Civil Service Retirement and Disability Benefits earned during marriage are CP.

Stock dividends, stock splits received from Sp are SP.  Cash dividends from SP is CP.

Employee stock options earned during the marriage are CP subject to division.  

Personal or Professional Goodwill is not CP divisible upon divorce.  Commercial goodwill-goodwill that exists separate from a professional’s personal skills, abilities and reputation and attaches to a trade or business- is CP.  

Partnership interest-Inception of Title determines whether the interest is SP or CP.  

Partnership property is owned by the partnership entity, it is not marital property, thus it is neither SP or CP.  A partner’s interest does not include the right to participate in management.  A limited partner’s interest is personal property, although the limited partnership property is not marital property.  A spouse can get the interest but cannot exercise the rights or powers of the partner.  Only entitled to the income to which the partner is entitled.

Distributions of a partnership profits and surplus received during marriage are CP, regardless of whether the interest is CP or SP.  

Joint ventures are treated the same as partnerships.

A business Corporation is community property if it is incorporated during marriage (inception of title).  A corporation capitalized entirely w/ separate property is SP.

Increase in the value of the stock is SP, but if the increase in value is due to the time, toil, efforts (at least in part) of the spouse, the other may have a claim to reimbursement.  

TOPIC THREE: Creditor’s Rights: Management and Liability of Marital Property

1.104-A person who is married has the capacity of an adult, including the capacity to K.

This freedom does not give a spouse the right to sell jointly managed property or the homestead.

1.105-A spouse may sue and be sued w/o the joinder of the other spouse

When the claims are joint and several, the spouses may be joined.  

2.501-Each spouse has the duty to support the other spouse.  A spouse who fails to discharge the duty of support is liable to any person who provides necessaries to the spouse to whom support is owed.

3.101-Each spouse has the sole management, control and disposition of their SP.

3.102-Each spouse has the sole management, control and disposition of the CP they would have owned if single- personal earnings, revenue from SP, personal injury recoveries, increase and mutations & revenue from all property subject to the spouse’s sole management.  

If the SMCP (sole management CP) is mixed or combined with CP that is subject to the SM of the other spouse, the mixed property is subject to the JMCP (joint management CP).  Joint management can be avoided if the spouses agree otherwise in writing (power of atty or other agreement).

A 3rd party is entitled to rely on a spouse’s authority to deal w/ property if the property is deemed to be subject to the sole management of the spouse and the person dealing with the spouse is not a party to fraud and does not have actual notice or constructive notice of the lack of authority.

Personal liability of the Spouse for the other Spouse’s Actions:

Personally liable only if Tessa acts as my agent or she incurs a debt for necessaries.

A spouse’s SP is not subject to liabilities of the other spouse unless both spouses are liable by other rules of law (necessaries, acts as agent).  Separate property is liable and attachable only if personally liable.  

Memorize chart.  Basically the Separate property and personal liability of a spouse is attackable for that spouse’s own actions and for the actions of the other spouse when they are entering into a K for necessaries.

Joint Management Community Property can be attached by creditors for all types of liability.

Sole Management Community Property can be attached if the managing spouse is responsible for the liability or their spouse has committed a tort after marriage or incurred a debt for necessaries.  

Necessaries:  Those things that are suitable to the station in life of the spouse, insofar as the ability of the parties will permit.  Depends on the circumstances of the case.  Following have been held to be necessaries:  purchase, rental, construction or furnishing of a house, purchase of clothing and cosmetics, a piano or family car, medical care, out of state transportation for medical services and family visits, attorney fees in a divorce action.  Actions for the recovery of necessaries is brought by the 3rd party, not the spouse in a suit for breach of the duty to support.

Doctrine of virtual representation is abolished.  Can only be done by written agreement, such as a power of attorney.  Suit against a spouse doesn’t bind the other spouse under doctrine.  Cooper v. Texas Gulf Industries.

Cockerham v. Cockerham-personal liability of husband for wife’s operation of business founded upon doctrine of implied assent.

Miller v. City Bank-ex-wife not held liable for ex-husband’s debts during marriage.  Had no knowledge about the loans, they were separated, no evidence that she benefited from the loans.

Stewart Title Co. v. Huddleston-property awarded to ex-wife upon divorce may be subject to community debts incurred during marriage.  

Creditor’s rights are unaffected by divorce.  Judge cannot diminish the power or rights of creditors to proceed against either or both for the payment of obligations incurred during the marriage.

Texas Uniform Fraudulent Transfer Act-a transfer of debt or obligation is fraudulent if it is made in exchange for less than reasonable equivalent value and the debtor was rendered insolvent at the time of the transfer.  

FIT-both spouses are jointly and severally liable for all of the taxes due on a joint account. If file separate tax returns, avoid liability for the entire tax liability, only liable for ½ of other community estate.

Should try to get as much of the other spouse’s sole management property-exchange those sole management properties –may be fraudulent.  Otherwise get as much CP as possible b/c it becomes SP on partition (McKnight).  

TOPIC FOUR: Homestead Rights in Texas

Homestead is protected from its forced sale for the payment of debts except for debts from the purchase money owed, the taxes due, an owelty (war of the roses-reimbursement for staying in the house), mechanic’s lien-(improvements to house), federal tax lien-borrowing money to pay off taxes, a 2nd mortgage, or a reverse mortgage (but no reverse mortgages in TX.

Art. 16 § 52-The homestead is passed by the same laws of descent, but it cannot be partitioned among the heirs during the lifetime of the surviving spouse so long as the survivor may elect to use or occupy the same as a homestead.

5.001-neither party may sell, convey or encumber the homestead w/o the joinder of the other spouse.

5.002-can sell the homestead w/o joinder if homestead is the SP of the seller and the other spouse has been judicially declared incapacitated.

The homestead and one or more lots for burial cannot be attached by creditors (except those allowed)

Homestead is a place used for the purposes of an urban home or as both an urban home and a place to exercise a calling or business, consisting of not more than 10 acres.  If the homestead is used for the purposes of a rural home, it shall consist of no more than 200 acres.  

Temporary renting of a homestead does not change its character if the homestead claimant has not acquired another homestead.

If a homestead claimant is married, a homestead cannot be abandoned w/o the consent of the claimant’s spouse.  

Personal Property Exemptions:

Exempt from garnishment, attachment, execution or other seizure if:

Property is provided for a family and has an aggregate FMV less than 60K or the property is owned by a single adult and has an aggregate FMV less than 30k.

Not included in the money limitations are current wages for personal services, professionally prescribed health aids, alimony, support, or separate maintenance.

Personal property exempt is home furnishings, heirlooms, provisions for consumption, farming equipment, tools, books, apparatus, vehicles used in a trade or profession, wearing apparel, jewelry not to exceed 25% of $ limit, 2 firearms, athletic equipment, vehicle for each member of family, pets, animals.

Retirement plans, IRA are also exempt.

TOPIC FIVE: Premarital and Postmarital agreements

Uniform Premarital Agreement Act does not cover agreements between people living together not contemplating marriage, any postnuptial or separation agreements.

A PMA must be in writing and signed by both parties.  Enforceable w/o consideration.  The ceremonial marriage is the consideration, even if it proves to be void.  It is a K.  Therefore, the parties must have the capacity to K for it to be binding.  Subject to limits of public policy and criminal laws, parties can do a PMA that gives the broadest freedoms to arrange their marital property rights as they desire, although child support may not be adversely affected by the PMA.  Can’t eliminate or reduce a party’s obligation to pay child support.

The PMA becomes effective upon marriage.  A PMA effective for 1st marriage doesn’t apply to remarriage.  Official Comments to the Act indicate that a ceremonial marriage is required.

After marriage, the PMA can be amended or revoked only by written agreement signed by the parties.  Enforceable w/o consideration.

The PMA is not enforceable if the party against whom it is trying to be enforced proves that 1) it was not voluntary, it was unconscionable, and party was not provided a fair disclosure of property or financial obligations of other party, etc.  Burden on proof on person challenging the PMA.

If PMA after 9/1/93, Attacking an otherwise valid PMA is limited to an attack on voluntariness or unconscionability.

Once found unconscionable, must show that there was an inadequate disclosure of the property or financial obligations of the party.

If PMA before 9/1/93, can assert common law defenses of fraud, duress, overreaching (Blonstein v. Blonstein may incorporate these defenses into the 1993 statutory defenses)

If marriage is determined to be void, an agreement that otherwise would have been a PMA is enforceable only to the extent necessary to avoid an inequitable result.  (provides ct discretion to enforce-will hinge on the amount that the signers relied on the PMA.)

1980 Amd allowed agreements to make what was community into separate.  Agreements signed before 1980 are valid under the doctrine of implied ratification.

A partition or exchange agreement is void w/ respect to the rights of a preexisting creditor whose rights are intended to be defrauded by it.  Calmes v. U.S.-Irs alleged fraud- ct uses the standard used under Uniform Fraudulent Transfer Act- was there actual intent to hinder, delay, or defraud-was transfer made before creditor sued?  Was there a reasonable exchange?  

PMA practice tips- each party should have an independent counsel, process should be done far in advance of wedding date, but not too early, there should be a full and complete disclosure of finances, videotape the agreement, obtain a declaratory judgment, contract for the choice of law, hard to waive retirement benefits-ERISA doesn’t allow waiver of survivor benefits.

Amendment proposed to allow conversion of separate property into community.  This conversion would have to be signed by both spouses, only existing property could be converted, can’t agree that all future gifts and inheritances will be CP.  The advantage is w/ tax- STEP UP-step up on death-this is the forgiveness of the capital gains tax on all pre-death gains.  In CP, both spouses receive a step up when either spouse dies.  

TOPIC SIX: Division of Property on Divorce and on the Death of the Spouse

DIVORCE

7.001- Ct shall divide the CP in a manner that the court deems just and right, having due regard for the rights of each party and any children of the marriage. (not 50/50, can be whatever is just and right.  Only applies to CP, not SP.

Property acquired in another state that would have been CP if lived in Texas at the time is also divided under just and right standard.  

Atty fees are a factor in making a just and right division, can be awarded.

Can’t discharge liabilities for child support, judicial liens imposed for just and right divisions, alimony by declaring bankruptcy.

Fault can be considered in division, division left to discretion, not reversed unless unfair, but app ct cannot divide, can only reverse and remand.

Retirement Benefit Disposition- SP is the account value before marriage, CP is all that afterward.

In the Matter of the Marriage of Jackson-can divide CP as deem just and right, doesn’t have to be in kind (50-50).  Broad discretion, can reward atty fees.

Cooper v. Cooper-must be a reasonable basis for awarding division that isn’t equal-factors to include are disparity of earning power, future need for support, fault.  Child support doesn’t have to be equal, just commensurate with the standard of living the spouse enjoys.  Where both parties have substantial estates, no ordinary justification for charging W’s atty fees to H.

Murff v. Murff-can consider disparity in earning power in dividing the community estate, good factor for consideration of a division that is just and right.

DEATH

Title of estate vests immediately upon death to the rightful heirs by will or intestacy.  Title will relate back if contested and not determined for some time.  Heirs entitlement however is subject to the payment of decedent’s debts.  While estate is being administered, heirs cannot make any dispositions that will defeat creditor’s claims.  Heirs of estate are entitled to any incomes received from the property after death.  

Intestacy

Separate Property, Surviving Spouse w/ no children, Father and Mother surviving:

Real Estate: ½ to SS, ¼ to mom and dad.

All other SP: All to SS

If only 1 parent, siblings take other parent’s share.  If no siblings, parent takes ½.

Community Property, Surviving Spouse, no children, Father and Mother surviving:

SS takes all.

SP, Children surviving:

Real Estate: SS gets 1/3 life estate (this will revert to children on death of SS), children split other 2/3

All other property: 1/3 to SS, 2/3 to children

CP, Children Surviving

If all decedent’s children surviving are all children of SS as well, SS gets all CP.

Or if there is a survivorship agreement, SS gets all

If at least 1 of D’s children is not also child of SS,

Real Estate: ½ to children, ½ to SS

All other property: same

Convenience account: passes to D’s heirs, not surviving party named on account-not the party that has access and can withdraw on depositor’s behalf.

Joint accounts, P.O.D. accounts, trusts, pass to the survivor party if there is a written agreement signed by the party who dies.

Creditors can still get at these accounts-survivor can be liable for these debts.

TOPIC SEVEN: Reimbursement and Equitable Interest

The community estate can be reimbursed for the paying of debts, taxes, interest or insurance for the property of another (separate) estate. 

Reimbursed = Amount Community Estate Pays – Offset (Value Received)

Value Received= fair value of the use of the property, income received from the property, any reductions in the tax obligations of the community estate by claiming the other estate as a tax deduction.

Community estate can also be reimbursed for improvements made to other estate property.

Reimbursed = Enhancement in Value (amount improved) – Offset

Community Estate can also be reimbursed for the spouse’s time, toil, talent or effort expended to enhance the Separate estate.

Reimbursed= Amount above what is required to maintain and preserve the separate estate and which was not adequately compensated – offset (compensation paid to the community in form of salary, bonuses, dividends, other fringe benefits).

Cases

Child support for children of prior marriage not reimbursable.  No reimbursement for community estate for payment of legal obligations of alimony and child support to 1st family.  No reimb. for court-ordered expenses payable to 1st marriage.  Expense of spouse’s education is not reimbursable. 

TOPIC EIGHT: Separate Property Complexities

Party seeking alimony must have been married 10 years and be unable to be self supporting.  

Monthly payment can be no more than 2500 or 20% of monthly income, whichever is lesser.

Generally limited to 3 years, but if former spouse is physically or mentally disabled, payments can extend indefinitely.

Eligibility for Maintenance:

Ct can order maintenance if

1- the spouse from whom the maintenance is requested was convicted or received deferred adjudication for a criminal offense that constitutes an act of family violence and the offense was w/in 2 years of the filing for divorce or during the pending suit

2- the marriage was longer than 10 years, spouse lacks sufficient property and is unable to provide for their minimum reasonable needs (as limited-2500/20%) and the spouse is either

a- unable support themselves w/ a job b/c of a physical or mental incapacitating disability

b- is the custodian of a child who requires substantial care and supervision b/c a physical or mental disability makes it necessary or

c- lacks earning capability in the market 

Factors in awarding maintenance: Just and right factors

Financial resources of spouse seeking, Education and employment skill of spouses, Duration of marriage, age of seeker, ability of seekee to meet needs of seeker, comparative financial resources, etc.

Separate property cannot be divested or divided.  It is not w/in the term “Estate of the parties”.  Cameron v. Cameron.  But separate property is not separate if it is acquired during marriage and isn’t by gift, devise or descent.  It is community.
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