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I. The Role of the Supreme Court in the Constitutional Scheme

A. History and Theory of the Constitution


1. Articles of Confederation



a. Weak national gov't



b. No executive or judicial branch



c. Maximum state sovereignty



c. Allowed interstate conflicts to arise due to discriminatory legislation 


against other states


2. Purpose of Constitution



a. Allocate power



b. Constrain exercise of power



c. Authorize power



d. Consist of pre-commitments




i binds future generations



e. Counter-majoritarian




i Protecting the rights of the minority from oppression by social 



majorities


3. Anti-federalism (Classical republicanism)



a. Decentralized gov't



b. Limited gov't power



c. Commerce is bad because it gives rise to avarice and ambition



d. Homogeneity



e. Reliance on civic virtue and political participation


4. Federalism (Pluralism)



a. Centralized representative gov't



b. Checks and balances (Federalist No. 51)



c. Large republic



d. Heterogeneity



e. Prevention of factions (Federalist No. 10)

B. Judicial Review: The Basic Framework


1. The Supreme Ct. has the power to declare acts of Congress and executive acts 

unconstitutional (Marbury v. Madison)



a. The Court made several holdings




i. First the Court held that it had the authority to issue the writ of 



mandamus to order Madison to give up the judge commissions





- Here, the Court established its power to review the 




constitutionality of executive actions





- Where the executive has a legal duty to act or refrain from 



acting, the federal courts can provide a remedy in a writ of 




mandamus





- Even the president is not above the law




ii. Second, the Court held that it did not have jurisdiction to do so 



since the granting of jurisdiction in the Judiciary Act of 1789 was 



unconstitutional



b. Justifications for judicial review (Justice Marshall)




i. Existence of a written constitution





- Constitution imposes written limits, but limits are 





meaningless unless subject to judicial enforcement





- Counterargument: Many other countries have written 




constitutions w/o judiciary review




ii. Role of judiciary





- it is the role of the courts to interpret law which includes 




the Constitution





- Counterargument: Court could still interpret and apply 




law w/o determining constitutionality; also again other 




countries have judiciaries and constitutions w/o this power




iii. Supremacy clause





- under Article VI, the Constitution is the supreme law of 




the land





- all laws are subordinate to the Constitution





- Counterargument: Although the Constitution is supreme, 




this does not mean the judiciary has the power to invalidate 



law.




iv. Grant of jurisdiction





- the Constitution itself grants jurisdiction to appellate 




courts for all cases arising under the Constitution





- Counterargument: Courts could still apply federal statute 




to decide cases and determine constitutionality of state laws 



w/o power to invalidate federal statute




v. Judge's oath





- All judges must take an oath to uphold the Constitution





- Counterargument: Judges would then not be violating 




oath if they enforced unconstitutional laws if they had not 




power to strike the law down; also merely an affirmation of 



the political principles of the man, not as a binding duty


2. The Supreme Ct. has the power to review state ct. decisions (Martin v. Hunter's 
Lessee)



a. In the original case, the Court held that a federal treaty was controlling 


and thus Martin had the right to the land




i. The VA Ct. of Appeals held that the Supreme Ct. lacked 




authority to review state cases 




ii. The Court then articulated their authority to review state 




decisions



b. Justifications for review of state ct. decisions (Justice Story)




i. Uniformity in interpreting Constitution




ii. State judges more susceptible to local political influences; no 



salary and tenure protection that federal judges possess




iii. Federal courts better equipped to deal with constitutional 



questions => probably because federal judges deal with 




constitutional issues more often than state judges




iv. Textual argument: Article III gives the Supreme Ct. appellate 



jurisdiction over "all cases" arising under the Constitution. 




Congress has discretion of creating lower federal courts. If no 



lower federal courts existed, the Supreme Ct. would then have 



minimal jurisdiction if not to hear state court rulings. 



c. The Supreme Ct's power to review state cases extends to criminal cases 


and cases in which the state is a party (Cohens v. Virginia)

C. Constitutions, Democracy, and Judicial Review


1. Mechanical interpretation


2. Limitations on the discretionary character of judicial review



a. The original meaning, understanding or intent of the framers




i. Meaning of a constitutional provision should be ascertained from 


the original intent of the framers




ii. Problems with relying on framer's intent





- Difficult to apply an intent to vague and general 





constitutional provisions





- Difficult to understand framers' intent w.r.t. new problems 



or an old problem in very different circumstances





- Problem as to using which framers' intent since the 




framers included many different perspectives



b. The text of the Constitution




i. Generally agreed that the text of Constitution is binding on cts.




ii. Problems with relying on text





- Some counterexamples do exist. For example, the 1st 




amendment only applies to Congress, but courts have 




applied it to the executive and judiciary



c. Tradition; precedent




i. Constitutional law as a form of common law; constitutional 



provision determined by tradition and Court's own precedents




ii. Constraints on judicial power come from ongoing development 



of constitutional understanding



d. Prevailing morality and social consensus




i. Judges should take into account the current moral and social 



context




ii. Counterargument: Legislators more likely to have a grasp of 



current social situation than judges are 



e. Conceptions of justice




i. Role of court is to set out principles of which the judges are well 



trained to do

D. Judicial Exclusivity


1. The Supreme Ct. also has the power to review the constitutionality of 


state laws and actions of state officials. (Cooper v. Aaron)



a. The Court held that the Arkansas must comply with the federal district 


court order to desegregate its schools



b. Federal ct. decisions are supreme and binding upon the states 



c. Judicial Supremacy theory




i. All gov't officials must view Supreme Ct's interpretation 




of Constitution as authoritative




ii. Even the president must defer to the decision of the Court




iii. Counterargument: This understanding of the judiciary would 



make it a despotic branch



d. Departmental theory




i. Every branch of the gov't acting within its sphere of action is 



authorized to interpret the Constitution 




ii. Otherwise, politics would be drained of morality




iii. 

E. Sources of Judicial Decisions


1. McCulloch v. Maryland (Justice Marshall's opinion)



a. Congress can choose any means not prohibited by the Constitution to 


carry out its powers




i. Dramatic expansion of congressional authority




ii. Congress not limited only to powers specifically enumerated in 



Constitution 




iii. Congress may use any means not prohibited by Congress to 



carry out its enumerated powers



b. The "necessary and proper" clause grants Congress authority to choose 


any means not prohibited by the Constitution (Article I §8)




i. Necessary means useful or desirable




ii. Counterargument: Necessary means indispensable; the clause 



actually is a limitation on Congress' power



c. A state cannot levy a tax on people who are not represented in that 


state's gov't



d. The supreme cannot be taxed and yield to that over which the federal 


gov't is supreme




i. Fed gov't cannot trust the states; no confidence


2. Text



a. Interpretation of the Constitution using the definitions and meanings of 


words expressly laid out in the Constitution



b. Example: the "necessary and proper" clause; Justice Marshall interprets 


the meaning of necessary as not absolutely necessary only useful or 


desirable (McCulloch v. Maryland)


3. Structure (McCulloch v. Maryland)



a. "[W]e must never forget, it is a constitution that we are expounding . . ."



b. Relying on structure and relationships set up in the Constitution in 


resolving constitutional questions


4. Representation reinforcement



a. The judicial role is to make up for the defects in the ordinary operation 


of representative gov't; improvement of the democratic process



b. The source of judicial decision is the breakdown in the political process


5. Natural Law (Calder v. Bull)



a. Holding in Calder: Ex post facto clause only applicable to criminal 


statutes not to civil cases




i. Ex post facto law is one in which before the law was enacted the 



behavior was not criminal. Punishes behavior which was not 



criminal when it was done



b. An "unwritten" Constitution exists, consisting of natural law principles 


which is enforceable as to the States (Justice Chase)




i. Gov't cannot infringe upon rights that are part of natural law




ii. Natural rights limit gov't actions



c. Counterargument: Natural law is too subjective; no fixed standard 


(Justice Iredell)

F. Political Control of Supreme Court


1. Political methods of controlling Supreme Ct.



a. Constitutional amendment




i. Difficult to do




ii. 2/3 of both Houses must propose an amendment




iii. Or 2/3 of States' legislation must call for amendment



b. Appointment of justices by the President




i. The President can appoint Justices who share his views




ii. However, not a guarantee of political control





- Justices may not vote as expected




iii. The power to appoint is subject to consent of Senate





- prevents President from appointing someone too 





controversial



c. Impeachment




i. has never been done before in history



d. Election results




i. The Court rarely strays from political consensus


2. Congressional control of Supreme Ct.



a. Congress has the power to limit the jurisdiction of the Supreme Ct. (Ex 


Parte McCardle)




i. The Court held that it did not have jurisdiction to hear 




McCardle's case after Congress had repealed the Court's power to 



hear appeals of habeas corpus from lower federal courts.





- 1867 federal statute authorized Supreme Ct. to hear 




appeals of habeas from lower federal courts





- Prior to 1867, Supreme Ct. could only hear habeas 




petitions from those who were already in federal custody




ii. Under Article III §2-2, Congress has authority to create 




exceptions and regulations to Court's appellate jurisdiction




iii. Congress cannot prescribe rules of decision to the judiciary on 



pending cases (US v. Klein)





- Inconsistent w/ separation of powers




iv. Arguments for Congress' plenary power to restrict jurisdiction





- provides an important check on the Court





- McCardle should be construed broadly as having no 




express limits to "exceptions" clause




v. Arguments against plenary power to restrict jurisdiction





- structural argument: the Court essential function is to 




ensure other gov't branches stay within constitutional limits





- McCardle should be construed narrowly; allowing only 




little bites of jurisdiction rather than power to remove all 




jurisdiction





- Textual argument that Article III §2-1 assigns jurisdiction 




to "all cases arising under the Constitution" and thus 




Congress cannot take away this constitutional power





- Textual argument that "exceptions" only modified "Fact", 




thus Congress only has the power to modify the Supreme 




Ct's review of facts





- Limiting federal jurisdiction does not overrule prior 




judicial decisions and thus does not achieve the desired 




check on the judiciary





- Need for a counter majoritarian judiciary; majoritarian 




check would defeat this purpose




vi. Courts do have the authority and jurisdiction to review the 



constitutionality of jurisdiction stripping statutes

b. The Constitution creates the federal judicial power and specifies the kinds of cases to which it extends.  Most important are cases arising under federal laws or the federal Constitution, and cases involving citizens of different states.

c. The Constitution only creates the Supreme Court.  It authorizes Congress to create lower federal courts but does not mandate them.

d. Thus, the framers plainly envisioned that cases that arise under federal law and the federal Constitution could be heard in state courts.

e. Some wanted lower federal courts to be created by the Constitution itself, but they compromised and agreed that availability of review of state court decisions in the Supreme Court would provide a sufficient minimum of protection for the national interest in upholding federal law and federal constitutional norms.

f. The Constitution defines the outer boundaries of federal judicial power, but it did not mandate that the federal courts exercise the full reach of that power.  Specifically, regarding the Supreme Court’s appellate jurisdiction, the Constitution authorizes appellate review of all cases to which the federal judicial power extends (save for the narrow class of cases in which the Court has original – or trial – jurisdiction).  But the Constitution provides that Congress may regulate the Court’s appellate jurisdiction and may create exceptions to that appellate jurisdiction.

g. Indeed, Congress has never acted to provide the Supreme Court with as much appellate jurisdiction as the Constitution authorizes.  Until the 20th century, for instance, Congress did not authorize appellate review of state court decisions involving federal constitutional claims, unless the state court ruled against the federal constitutional claim.

h. So, there is no doubt that Congress may limit the reach of Supreme Court appellate jurisdiction to something less than what the Constitution authorizes.

i. Nevertheless, there is substantial doubt about whether Congress may remove from the Supreme Court all its jurisdiction over federal constitutional claims, or even whether Congress may remove from the Supreme Court its jurisdiction over particular topics such as school prayer or abortion.  Because Congress often discusses but rarely has attempted such jurisdiction stripping, and never in a manner that has been interpreted as precluding all Supreme Court review of cases in a given area, the question remains uncertain.  Arguments may be made on both sides, relying on the text of the Con., on the handful of precedents in the area, on history (and we will touch on the arguments from the circumstances of the framing of the 14th amendment, as well as the arguments from the intention of the 18th Century framers), and on structural considerations.



g.   McCardle – as we saw in class – can be read in two ways.  On one 


reading, the case simply states that the language of Article III 



expressly allows Congress to limit the Sup Ct’s appellate 




jurisdiction by creating exceptions to that jurisdiction.  On this 



reading, the Court can be read as holding that there are no limits on 


what Congress can do with the Supreme  Court’s jurisdiction.  But, 


as we saw in class, the second-to-last paragraph in the opinion can 



be read to support a different reading.  The Court is at pains to 



point out that the repeal/”exception” at issue here does NOT result 



in withdrawing “the whole appellate power of the court” in cases 



of habeas corpus.  The implication is that if the statute being 



challenged did result in removing the whole of that power over 



habeas cases, it would present a different and harder question, and 



that the Court might well reach a different result.



h. Goal of jurisdiction stripping bills is to achieve a change in the 



substantive law by a procedural device

G. Political Questions


1. The political question doctrine refers to matters that the Court finds to be 
inappropriate for judicial review



a. Political questions involving constitutional violations should be left to 


the executive and legislative branches for interpretation


2. What constitutes a non justiciable political question (Baker v. Carr)



a. A constitutionally textually assigned duty or power to a branch of gov't



b. A lack of judicially manageable standards for resolving the question



c. The impossibility of a court's deciding the issue w/o an initial policy 


question determining of a kind clearly for the non-judicial discretion



d. The impossibility of a court's undertaking independent resolution w/o 


an initial policy determination of a kind clearly for non-judicial resolution



e. An unusual need for adherence to a political decision already made



f. The potential for embarrassment from various pronouncements on a 


single issue by different depts. of the gov't.


3. Legislative apportionment cases involving equal protection claims are 
justiciable and are not political questions (Baker v. Carr)



a. The Court held that it had the authority to address the malapportionment 

of the TN state assembly and malapportionment did not constitute a 


political question 




- TN voters complained that apportionment according to a 1901 



apportionment based on 1901 population violated the Equal 



Protection Clause; the population distribution had considerable 



changed since 1901



b. Justification (Justice Brennan)




i. Guaranty Clause not a source of judicially manageable standards 



(Article IV §4)





- the Guaranty Clause guarantees a republican form of gov't 




ii. Equal Protection Clause does have judicially manageable 



standards



c. Thus, the additional holding is that Guaranty Clause claims constitute a 


non-justiciable question


4. Political gerrymandering cases are also justiciable (Davis v. Bandemer)



a. Political gerrymandering is where the state legislation draws election 


districts in an effort to create a majority for one party



b. Justification




i. Standards no less manageable than those for racial 




gerrymandering




ii. Political gerrymandering justiciable under the Equal Protection 



Clause


5. The adequacy of the performance of a duty assigned to another branch of the 
gov't is a non-justiciable political question  (Nixon v. US)



a. The Court held that challenges to the impeachment of a federal dist. Ct. 


judge were non-justiciable



b. Justification




i. Article 1 §3 was a textual commitment of impeachment to the 



Senate




ii. Impeachment a legislative check on judiciary; allowing judicial 



review would undermine this check


6. The recounting of state election ballots for a Presidential election is justiciable 
question and subject to judicial review (Bush v. Gore)



a. The Court held that counting uncounted ballots w/o standards denied 


equal protection and the counting must stop because FL wanted to make 


the safe harbor date set by federal law



b. Justification




i. Lack of uniform standards in counting uncounted ballots violated 


equal protection because similar ballots would be treated 




differently




ii. Because no constitutional recount procedure was in place by the 



safe harbor deadline, which was what the FL legislature intended, 



the recounting must stop





- based on Court's interpretation of FL election law


7. Arguments for the political question doctrine



a. The political question doctrine accords the federal judiciary the ability 


to avoid controversial constitutional questions and limits the courts' role in 

a democratic society



b. The doctrine allocates decisions to branches of gov't that have superior 


expertise in particular areas



c. Federal courts' self interests disqualifies them from ruling on certain 


matters



d. Minimizing judicial intrusion into the operations of the other branches 


of gov't


8. Criticisms of political question doctrine



a. The judicial role is to enforce the Constitution




i. Inappropriate to leave constitutional questions to the political 



branches of the gov't




ii. Matters are placed in the Constitution to insulate them from 



majoritarian control



b. The federal courts legitimacy is quite robust.




i. No evidence that particular rulings damage courts legitimacy




ii. Purpose of court is to uphold Constitution and not worry about 



political reputation




iii. A judiciary that ducks controversial issues is shirking its duty 



of restraining highly popular unconstitutional actions



c. Many political questions require interpretation rather than expertise




i. Do not confuse deference w/abdication




ii. Many foreign policy questions do not involve matter of 




expertise, but instead pose interpretive questions resolved by 



courts everyday.

II. The Powers of Congress

A. Federalism and Judicial Review


1. A gov't w/ enumerated powers 



a. A federalist gov't is one in which authority is divided between the 


federal and state gov'ts.



b. Congress may act only by express or implied authority given by the 


Constitution (Article 1 §8)



c. States may act in any fashion unless prohibited by the Constitution



d. Powers not given to Congress by the Constitution nor forbidden by it 


are reserved for the States (10th Amendment)


2. Values/benefits of federalism



a. Efficiency




i. Local gov'ts better able to deal with different problems in their 



particular region



b. Promoting individual choice




i. A nat'l gov't can enforce majority values




ii. Allowing states to act in varying ways allows individuals to 



move to a geographical area to whose gov'tal 





policies they prefer



c. Encouraging experimentation




i. Federalism allows a State to try novel social experiments w/o 



risk to other parts of the country




ii. Innovations in one jurisdiction may then be copied by another 



jurisdiction



d. Promoting democracy




i. Local gov'ts allow people to participate directly in gov'tal 



activities



e. Preventing tyranny




i. State gov'ts break national gov't's authority monopoly


3. The federal gov't has the power to regulate all of the external concerns of the 
nation and those internal concerns that affect the states generally (Gibbons v. 
Ogden)



a. Congress has plenary power to regulate interstate commerce to its 


utmost extent unless limited by the Constitution (Gibbons v. Ogden)




i. Authorized by Article I, §8-3: "The Congress shall have the 



power . . . [t]o regulate Commerce w/ foreign nations, and among 



the several States and with the Indian tribes. . ."




ii. Commerce is "intercourse"





- navigation/traffic between two States




iii. "Among the States"





- any matter concerning more than one State





- allow Congress also regulate intrastate activities if they 




have interstate effects




iv. Congress is not limited by State sovereignty





- 10th amendment may limit Congress' powers




v. The most important enumerated power given to Congress



b. Commercial activities that occur wholly within the boundaries of an 


individual State and don't affect other States cannot be regulated by 


Congress (Hammer v. Dagenhart)




i. Narrowest ruling on Commerce Clause by Supreme Ct.





- high watermark




ii. In Hammer, the Court overturned legislation preventing 




interstate transportation of goods manufactured by child labor





- child labor had no direct effect on interstate commerce





- goods themselves were harmless, not part of perpetrating 




the evil of child labor 



c. Intrastate activities in the aggregate that indirectly affect interstate 


commerce may be regulated by Congress (Wickard v. Filburn)




i. Broadest ruling on Commerce Clause by Supreme Ct.





- low watermark




iii. In Wickard, Supreme Ct. upheld national quota on the 




production of wheat





- Cumulatively home grown wheat would substantially 




affect interstate commerce





- Indirect effects no longer relevant


4. Political Constraints v. Judicial Enforcement on Federalism



a. Self regulation by legislators (Federalist 45)



b. Provisions in the Constitution



c. Structure of the federal gov't



d. Judicial review



e. Political party system


5. Analysis of the Constitutionality of any act of Congress



a. Does Congress have the authority under the Constitution to legislate?



b. If Congress does have the authority, does the law violate another 


constitutional provision or doctrine such as infringing on separation of 


powers or interfering with individual liberties? 

B. Evolution of Commerce Clause (1887-1914)


1. The formalist approach



a. Bright line method of distinction



b. Court examined the statute and determined if the regulated activity met 


certain criteria




i. Meaning of commerce





- distinct from manufacturing and other phases of business 




(E.C. Knight)






- Court held that sugar refineries were part of 





manufacturing and thus could not be regulated by 





Congress



c. Formalism refers to doctrinal tests and reasoning that depend on 



“objective” criteria and categories to determine the boundaries of power.  


Thus, in the Lottery Case the Court upheld the challenged regulation 


because it satisfied the formal test of regulating goods that crossed state 


lines, even though the actual legislative motive lay in discouraging the in-


state activity of buying and selling lottery tickets – ostensibly a subject for 

the state’s police power to regulate.  Similarly, the use of the categorical 


distinction between “manufacturing” and “commerce” provides an 



objective categorical basis on which to rest the limits of Congressional 


power, notwithstanding that the control of the manufacturing of a good 


bound for interstate commerce may actually have profound effects on the 


commerce in that good.  (See E.C. Knight)


2. The realist approach



a. Court examined economic impact of regulated activity




i. Any intrastate activity must have a "direct" effect on 




interstate commerce (Shreveport Rate Cases)





 - Court upheld regulation of intrastate railroad rates 




because of the direct impact on interstate commerce



b. Examine extent of effect on interstate commerce




i. Direct effect means an activity that has a close and substantial 



relationship w/ interstate commerce




iii. Activities that indirectly affect interstate commerce cannot be 



regulated by Congress (Schecter)



c. Realism refers to doctrinal tests and reasoning that tries to assess the 


actual legislative motivations and economic effects of the regulation.  


Thus, in the Child Labor case, the Court looked “behind” the fact that 


Congress was ostensibly regulating the interstate traffic in a commodity 


(furniture manufactured by child labor), to the actual motivation 



(discouraging the use of child labor in manufacturing).  And in cases like 


Stafford and Swift & Co. the Court relaxed the formal “bright line” 


categorical distinction between manufacturing and commerce, to uphold 


regulation of stockyards and meat packers, on the theory that these 



economic activities were part of the “stream” or “current” of commerce, 


even though the activities involved the packing and 
processing of goods 


for commerce.  Commerce, the Court reasoned, is “not a technical, legal 


conception, but a practical one.” Too, we see Realist/anti-formalist 



reasoning in Wickard, where the Court insisted that “questions of federal 


power cannot be decided simply by finding the activity in question to be 


`production,’ nor can consideration of its economic effects be foreclosed 


by calling them `indirect.’”  Instead, the Court asked what are “the actual 


effects of the activity in question upon interstate commerce”?


3. The stream of commerce approach



a. Business/activities that are part of the stream of interstate commerce can 

be regulated by Congress (Stafford v. Wallace)




i. "The stockyards are but a throat through which the current [of 



commerce] flows and the transactions therein are only incident to 



this current . . . from one State to another." (Justice Taft) 


4. The Commerce Clause used as a means of police power



a. Typically police power reserved for the States



b. Formalist approach (Champion v. Ames)




i. In Champion, Court upheld statute prohibiting the interstate 



transport of lottery tickets




ii. Congress has the power to prohibit items from being in 




interstate commerce



c. Realist approach (Hammer v. Dagenhart)




i. The Court struck down a statute prohibiting the interstate 




transport of goods manufactured by child labor




ii. Congress may not regulate interstate commerce to regulate 



child labor





- Child labor is involved w/ manufacturing, which is 




distinct from commerce, therefore Congress can not 




regulate it





- Thus, the Court examined more the impact of the 





regulation => realist


C. New Deal (1935-1937)


1. Extreme formalism used by the Court


2. History



a. FDR proposed and Congress enacted many pieces of new legislation 


intended to jumpstart the economy from the Depression



b. The Court was controlled by conservatives who wanted to limit 



Congress' power and reserve a zone of power to the States


3. Court invalidated two important pieces of New Deal legislation



a. Schechter Poultry v. U.S.




i. The Court struck down a federal statute (Live Poultry Code) 



which limited weekly 
hours and wages for poultry 





slaughterhouses.




ii. Justification (Justice Hughes)





- Slaughtering and intrastate sales were not transactions in 




interstate commerce





- Hours and wages of slaughterhouse did not "directly" 




affect interstate commerce



b. Carter v. Carter Coal




i. The Court struck down the Bituminous Coal Conservation Act 



which set up local boards to set minimum prices, collective 




bargaining, and wages and hours.




ii. Justification (Justice Sutherland)





- Mining should not be considered intercourse in trade, but 




production





- Commerce does not involve mining, manufacturing, or 




agricultural production; it begins afterwards

D. Modern Approach (1937-1995)


1. Commerce clause broadly construed


2. Historical Context



a. In 1937, FDR submitted his "Court Packing Plan"




i. One new justice would be elected for each justice >70 years old




ii. Up to 15 justices



b. Justice Roberts made the "switch in time that saved nine"



c. After NLRB decided, Senate Judiciary Committee rejected plan


3. The Court overruled the prior New Deal decisions



a. The Court dramatically expanded the scope of the Commerce Clause




i. Struck down judicial restraint of Congress



b. Congress is no longer limited to regulating interstate commerce, but 


also all aspects of intrastate commerce including 





production/manufacturing that have a substantial effect on interstate 


commerce (NLRB v. Laughlin)




i. In NLRB, the Court held that Congress could enforce Laughlin's 



firing of union officials as violations of the NLRA



c. Motive and purpose of regulation of interstate commerce no longer 


relevant as long as not prohibited by Constitution (U.S. v. Darby)




i. Directly overturning Hammer




ii. The Court upheld that Fair Labor Standard Act which prohibited 


interstate transport of goods manufactured by workers paid less 



than min. wage. Also FLSA prohibited workers from working 



more than a max. time


4. No congressional regulation involving commerce was overturned until 1995

E. Civil Rights and the Commerce Clause


1. Congress can not enact legislation regulating individual action for equal 

protection (Civil Rights Cases) 


2. Congress may only apply the 14th Amendment to state/local gov't actions 
(Civil Rights Cases)



a. The 14th Amendment applies only to the gov't, not to private conduct



b. Constitution offers no protection against private discriminatory 



practices no matter how wrong



c. State action is state involvement or state's failure to act if Constitution 


requires


3. In an effort to get around the Civil Rights Cases, Congress has used the 

commerce power to prevent discriminatory practices



a. Heart of Atlanta Motel v. US

i. The Court upheld Title II of the Civil Rights Act prohibiting discrimination in places of public accommodation

ii. Justification/Analysis 

- As long as Congress has a rational basis for finding discrimination affects commerce, the statute is constitutional

- discrimination at an interstate motel impedes interstate travel

- Also the means to eliminate the discrimination must be “reasonable and appropriate”

- the Court reffirmed doctrine that Congress’ moral motive is irrelevant (Champion v. Ames)



b. Katzenbach v. McClung

i. The Court upheld Civil Rights Act w/ respect to a family owned BBQ

ii. Rational basis in this case was that cumulative discrimination by restaurants would affect interstate commerce 

F. Limits on Congressional Power


1. US v Lopez

a. Categories of activities that Congress may regulate 




i. Uses of channels of interstate commerce





- the means of interstate commerce i.e. the shipment of 




manufactured goods




ii. Instrumentalities of interstate commerce





- trucks, planes, and railroads





- doesn't matter if threat comes from intrastate activities




iii. Activities that substantially affect interstate commerce

- Must distinguish between commercial and non-commercial activities

- Congress cannot regulate non-commercial activities 

b. The Court struck down the Gun Free School Zone Act which prohibited possession of a firearm in a school zone

c. Justifications

i. The causal chain leading to commerce is too long; a piling of inference upon inference (Justice Rehnquist)

ii. The statute would impinge on traditional concerns of State gov’t i.e. education (O’Conner & Kennedy)


2. US v Morrison

a. The Court struck down the civil damages provision of the Violence against Women Act

b. Justification (Chief Justice Rehnquist)




i. Gender motivated violence not an economic activity

ii. Even if activity substantially affects interstate commerce, Congress cannot regulate non-economic activity 

- If activity is economic, proceed with substantial effects analysis



c. Further lays down distinction between economic v. non-economic 


activities


3. Use of jurisdictional hooks

a. Jurisdictional hooks are formalistic language used to get by the doctrinal criteria that the Court requires

b. Lower courts are split as to whether jurisdictional hooks are constitutional


4. The 11th amendment and State Constitutional Immunity



a. 11th amendment provides immunity of the States from suits in federal 


courts




- refers to suits brought by citizens of other states or countries




- also applies to citizens of own state (Hans v. Louisiana)




- limits Congress power to create judicial remedies for enforcing 



constitutional rights



b. Court has held that Congress can displace this immunity when 



developing remedies for §1 of the 14th amendment as authorized by §5 of 


the 14th amendment

G. The 14th amendment as a source of Congressional power

1. Section 5 of the 14th amendment states that “Congress shall have the power to enforce, by appropriate legislation,” the provisions of section 1, the Equal Protection Clause

2. Scope of Congress Section 5 power


a. Complex remedies/”nationalist” perspective (Katzenbach)



i. Congress may use power to expand scope of rights

ii. Congress may create remedies that courts would have difficult in developing on their own

iii. Congress may enact a broader sweep of law through their own reasonable interpretation of the Constitution than the courts


b. Preventive or prophylactic remedies/ “federalist” perspective

ii. Congress cannot create new rights; can act only to prevent or remedy violations of rights

ii. Law must be narrowly tailored

iii. Congress may strike down laws as necessary and proper to implement principles recognized by courts


3. Katzenbach v. Morgan

a. The Court upheld the constitutionality of a provision in the Voting Rights Act allowing any person who has completed the 6th grade in Puerto Rico to vote


i. Prior NY statute required voters to pass an English literacy test

b. The Court deferred to Congress' substantive reading/interpretation of the Constitution; within Congress §5 powers

b. Justification (Justice Brennan)




i. Congress had the right to find that allowing Puerto Ricans to 



vote would empower them; rational basis



ii. Congress can also find that the literacy test denied equal 




protection





- Court here gives Congress authority in interpreting the 




14th amendment and providing remedies for its own 




interpretations


4. City of Boerne v. Flores



a. The Court struck down the Religious Freedom Restoration Act (RFRA) 


which prohibited gov't from substantially burdening a person's exercise of 


religion




i. The City of Boerne refused to grant a building permit for a local 



church



b. Here, the Court shifted to the "federalist"/preventive remedy perspective 

in opposition to Kaztenbach



d. Justification (Justice Kennedy)




i. Congress can only enforce provisions of the 14th amendment as 



interpreted by the Court.




ii. It cannot determine on its own what constitutes a constitutional 



violation




iii. Supreme Ct.'s duty as authoritative interpreter of the 




Constititution must be preserved




iv. Congress impermissively expanded scope of rights with RFRA





- remedy was not "proportionate and congruent" w/ 




legitimate end

H. The 10th Amendment and "Implied" Limitations on Congressional Power


1. The 10th amendment states, "The powers not delegated to the US by the 
Constitution, nor prohibited by the States are reserved for the States respectively, 
or to the people."



a. Key question is whether this amendment is a judicially enforceable limit 

on Congressional power


2. In National League City v. Usery, the Court ruled that application of the FLSA 

was unconstitutional when applied to state and local gov't employees



a. Congress violates the 10th amendment when it interferes w/ traditional 


state and local governmental functions


3. Congress can regulate state and local gov'ts in areas of traditional 

government function (Garcia v. San Antonio Metro Authority)



a. The Court held that Fair Labor Standards Act was applicable to local 


and state gov'ts



b. Overruled National League City v. Usery



c. Justification (Justice Blackmun)




i. State immunity in "traditional", "integral", and "necessary 



governmental functions from 
federal regulation no longer valid 




ii. Protection of state's interests should be made through the 



political process





- Justice Powell's dissent: special interest groups too 




prevalent for political process to protect State's interests




iii. State immunity allows unelected judiciary to make state policy 



decisions


4. Congress may not violate state sovereignty by requiring/commandeering a 
state through force of law to enact certain legislation (New York v. US)



a. The Court held that the Low Level Radioactive Waste Policy 



Amendments Act was unconstitutional in violating the 10th amendment




i. The act attempted to make states responsible for the disposal of 



their own radioactive waste




ii. The third provision of Act required States to "take title" of waste 


and be held liable for all damages indirect or direct if prior two 



provisions not met



b. Justification (O'Conner)




i. Anti-commandeering principle




- Congress cannot commandeer/compel States in to the 




service of federal regulatory purposes





- "the Act commandeers the legislative processes of State 




by directly compelling them to enact and enforce a federal 




regulatory program." (Hodel v. VA)




ii. Congress cannot directly order the States to regulate




iii. Commandeering undermines accountability since State gov't 



would take the heat for a disliked statute for which Congress is 



actually responsible 




iv. State cannot voluntarily consent to give up its sovereignty





- State sovereignty for protection of individuals; not just an 




end to itself 


5. Congress cannot commandeer state officials to implement a federal mandate 
(Printz v. US)



a. The Court held that the Brady Handgun Violence Prevention Act 


violated the 10th amendment in requiring state and local law enforcement 


officers to conduct background checks



b. Justification (Scalia)




i. Fed. gov't's power would be increased too much if it could use 



local and state officials w/ no cost to itself




ii. Federal gov't could take credit for a federal regulatory program 



in which the State took on the financial burden




iii. The law enforcement officials would be implementing federal 



program w/o Presidential control


6. Congress can regulate States' legislature when it does not involve an 

affirmative mandate, but only a prohibition of conduct (Reno v. Condon)



a. The Court upheld the constitutionality of the Driver's Privacy Protection 

Act which prohibited states from disclosing personal information gained 


from the DMV.



b. Justification (Rehnquist)




i. States usually sold information thus law fell under the commerce 


clause




ii. The law only prevented States from acting. It did not require any 


enactment of laws or the participation of state officials to assist in 



enforcement of a federal regulation



c. Key point here is distinction between prohibition and obligation

III. Separation of Powers

A. Separation of powers does not mean that each branch of the gov't must be kept absolutely separate and distinct (Federalist 47) 


1. As long as one branch does not have the whole power of another branch

B. Madison fears the legislative branch the most (Federalist 48)

C. The Theory of Separation and Checks and Balances 


1.Rationale for separation of powers



a. Prevention of tyranny


2. While the functions of the branches are separate, their powers overlap to 
effectively prevent any branch from taking over


3. Criticism of separation of powers



a. Checks work against governmental efficiency



b. Separation encourages factionalism



c. Too much power in the executive branch

D. Executive Authority


1. The President may not order the seizing of private property to resolve a labor 
dispute (Youngstown Sheet & Tube Co. v. Sawyer (Steel Seizure Case))



a. The Court ruled that Pres. Truman did not have the authority to order 


the seizure of steel mills to prevent a labor dispute


2. 4 Approaches to presidential power (Steel Seizure Case)



a. No inherent presidential power (Justice Black)




i. Only sources of presidential authority





- Acts of Congress






- Express or implied





- Constitution






- Express






- Implied







- "take care" clause







- executive power clause







- commander-in-chief clause



b. Interstitial executive power (Justice Douglas)




i. Allows the president to act w/o express statutory or 




constitutional authority as long as no impingement on to other 



branches' duty



c. Legislative accountability (Justice Jackson)




i. 3 zones of presidential authority





1) When president acts with express/implied authorization 




of Congress






- authority is at a maximum






- Court will consider president's actions 






presumptively valid





2) When president acts w/o express/implied authorization 




of Congress and relies only on own independent powers






- zone of "twilight" in which pres. and Congress 





have concurrent authority






- Congress has not acted






- A history of "systematic, unbroken, executive 





practice" gives a gloss on the Executive power 





(Justice Frankfurter)






- The Court typically will yield





3) When president acts against the express/implied will of 




Congress






- authority is at a minimum






- Truman's actions fell into this category in the Steel 




Seizure case






- Court will strike down actions



d. Broad inherent authority (Justice Vinson)




i. The President may act in any manner not prohibited by the 



Constitution




3. The President has the power to make executive agreements with a foreign 

country (Dames & Moore v. Regan)



a. An executive agreement is an agreement between the pres. and the head 


of another foreign country w/o the need for Senate approval



b. The Court held that President Reagan had the power to suspend all 


pending claims against Iran



c. Justification (Justice Rehnquist)




i. A history of executive settlement of claims; as such this history 



is a "gloss" on the Executive power




ii. Additionally, federal statute authorized these presidential 



actions


4. The President does not have executive privilege against judicial subpoenas (US 
v. Nixon)



a. Executive privilege is the ability of the president to keep certain 



conversations and memos confidential for national security/diplomacy 


reasons



b. The Court held that President Nixon had to comply with the subpoena 


for the White House tapes w/ regard to the Watergate incident



c. The executive privilege is not absolute




i. Especially in absence of any need to protect military, diplomatic 



secrets




ii. Additionally, the tapes would've been reviewed in camera to 



protect confidentiality of any sensitive information


5. Presidential Immunity



a. President is immune to injunctive relief (Mississippi v. Johnson)



b. President is immune to civil suits for misconduct of presidential duties 


while in office (Nixon v. Fitzgerald)



c. President is not immune to civil suits unrelated to presidential duties 


(Clinton v. Jones)


6. Impeachment



a. Article II §4 states that the President may be impeached and removed 


from office for "treason, bribery, and other high crimes and 



misdemeanors" 




i. Serves as the ultimate check on presidential power



b. Meaning of High crimes and misdemeanors




i. One view is that only acts that violate criminal law with serious 



threats to society constitute impeachable offenses




ii. The opposite extreme view is that an impeachable offense is 



whatever the House deems it to be (Gerald Ford)



c. Constitution is silent as to whether President can be indicted for 



criminal offenses

E. Legislative Authority


1. The Non-Delegation Doctrine 



a. Currently, Congress delegates considerable lawmaking power to 



administrative agencies



b. Reasons for delegating to administrative agencies




i. Lack of expertise





- Complex regulation better handled by a specialized 




agency




ii. Too much legislation





- Sheer quantity of regulations exceeds capacity of 





Congress



c. Historically, the Court has struck down delegation of legislative 



authority to other agencies or officials; this is known as the non-



delegation doctrine



i. The Court struck down a portion of a petroleum law that allowed 


the President to prohibit certain types of oil transportation (Panama 


Refining v. Ryan)




ii. The Court struck down the Live Poultry Code which allowed an 



industry association to regulate unfair methods of competition 



(Schechter v. US)




iii. These are the only cases where the Court enforced the non 



delegation doctrine



d. At this time, no law has been declared an impermissible delegation of 


legislative authority since Schechter




i. As long as Congress provides an "intelligible principle" for the 



agency to follow in making regulations


2. Quasi-constitutional Statutes



a. Statutes which enacted by Congress in an effort to retain authority over  


administrative agencies



b. Congressional methods of controlling administrative agencies




i. Congressional committee oversight hearings




ii. Rider to expenditure of funds that prohibits the agency from 



engaging in certain conduct




iii. Decreasing or increasing an agency's budget




iv. Sunset legislation providing that an agency's authority will 



terminate after a certain period




v. Repeal of agency authority




vi. Rewriting the statute to limit the agency's authority



c. A common statute that Congress used to control administrative 



agencies is the legislative veto



i. Served as a check on administrative agencies




ii. For example, Congress may enact in a statute a provision 



allowing Congress to overturn an agency's decision by resolution 



of one house of Congress 





- less than adopting a new law



d. The Court ruled that legislative vetoes are unconstitutional (INS v. 


Chadha)




i. The Court held that House veto of Chadha's deportation 




suspension was unconstitutional




ii. Congress may only legislate if there is bicameralism; passage by 


both Senate and House




iii. And presentment; presentation of the bill to the president




iv. Dissent: Legislative veto is essential as a check to the broad 



delegation of legislative authority (Justice White)





- Otherwise left with Hobson's choice of:






- refrain from delegating authority leaving Congress 




w/ unmanageable legislative tasks or;






- abdicating all lawmaking authority to Executive 





branch and independent agencies





-Functional interpretation by White




v. Policy concerns of Congress acting too much like executive; 



also lack of Congressional accountability



e. Formalist interpretation is the belief that the separation of powers is 


delineated by clear rule that separate the spheres of authority



f. Functional interpretation allows for overlap between powers and 



provides more flexibility for changing situations

IV. Equality and the Constitution

A. Race and the Constitution


1. Slavery and the Constitution (Pre-Civil War)



a. Prior to 1865 and the enactment of the 13th amendment, slavery in the 


US was constitutional



b. Constititution itself makes references to slavery in Article 1 §9, §2 and 


Article IV §2



c. Slavery is not inconsistent w/ the Declaration of Independence and the 


Constitution (State v. Post)




i. The Supreme Ct. of NJ ruled that the NJ state constitution did 



not abolish slavery




ii. The words "all men are by nature free and independent" cannot 



be understood to abolish slavery





- All men are still subject to the laws of the society.





- Slavery must be expressly abolished by the legislation





- Slavery was still allowed under the Declaration of 





Independence which contains similar words



d. States have no authority to free slaves (Prigg v. PA)




i. The Court held that a PA law prohibiting the use of force or 



violence in returning an individual to slavery was unconstitutional




ii. Justification (Justice Story)





- Constitution prohibited States from interfering with the 




return of fugitive slaves (Article IV §2)





- It contemplates an unqualified right to own slaves that no 




state law can regulate





- the Court also held that States could punish those who 




harbored fugitive slaves



e. Congress has no authority to free slaves (Dred Scott v. Sanford)




i. The Court held that slaves were not citizens of the US and 



considered the property of their owners




ii. Since slaves were not citizens, the Court therefore lacked 



jurisdiction to hear Dred Scott's case




iii. The Court further declared the Missouri Compromise 




unconstitutional





- The MO Compromise admitted MO as a slave state, but 




prohibited slavery in territories north of a certain latitude





- Since slaves were property, by freeing a slave, Congress 




was taking away the owner's right to property




iv. One of the worst decisions by the Supreme Ct. which 




precipitated the Civil War



f. Political positions before the Civil War




i. Free soil, free labor





- Congress can forbid slavery even in the federal territories




ii. MO Compromise





- Entrance of MO into the union as a slave state raises 




question. Pro-slaves would have a majority in the federal 




government.  Congress draws a line on the map, says above 



36’30" will be free. Below they will be slave states.  




iii. Popular sovereignty





- Democrats: Slavery exists in territories until ratified as 




State





- Republicans: Can forbid slavery in territory immediately





- Territories themselves should determine if slavery is legal




iv. Calhoun's theory





- Congress cannot forbid slavery


2. Post Civil War Amendments and Cases



a. 3 amendments enacted after Civil War




i. 13th amend. abolished slavery




ii. 14th amend. provided for equal protection




iii. 15th amend. provided for equal voting rights



b. Judicial dismantling of Reconstruction legislation




i. The 13th and 14th amendments only apply to former slaves and 



blacks (Slaughterhouse Cases)





- The Court essentially removed the privileges and 





immunities clause of any significance for private citizens 




(14th amendment)




ii. The 13th and 14th amendment only applicable to state action 



(Civil Rights Cases)





- Congress may only prohibit state discrimination, but not 




private discrimination



c. FEDERAL PROTECTION OF RIGHTS AGAINST RACE-BASED 


DENIAL BY STATE ACTOR

i. CIVIL RIGHTS: PROPERTY, CONTRACT, ACCESS TO COURTS INCLUDING JURY RIGHT (UNDER EQUAL PROTECTION)

ii. POLITICAL RIGHTS: VOTING UNDER 15TH AMDT

iii. “RIGHTS OF NATIONAL CITIZENSHIP”: a narrow class of rights, “which owe their existence to the Federal government” (Slaughter House, p. 434) - voting in federal elections, petitioning federal government; protection on high seas, in foreign country; traveling freely interstate…



d. FEDERAL PROTECTION OF RIGHTS AGAINST RACE-BASED 


DENIAL BY  PRIVATE ACTORS

               

i. only “rights of national citizenship” narrowly conceived (see 



above)

COMPARE A ROUGH VIEW OF THE VISION OF THE FRAMERS OF Reconstruction Amendments



e. FEDERAL PROTECTION OF RIGHTS AGAINST RACE-BACED 


DENIAL BY STATE ACTOR




i. CIVIL RIGHTS (AS ABOVE) UNDER EQUAL PROTECTION 


AND PRIVS’S AND IMM’S

   


ii.  BILL OF RIGHTS AGAINST STATES UNDER PRIV’S 



AND IMM’S




iii. POLITICAL RIGHTS: VOTING UNDER 15TH AMDT – AND 


ASSEMBLY, SPEECH, ETC., UNDER  PRIVS AND 




IMM’S/FIRST AMDT

   


iv. ALL THE ABOVE AGAINST RACE-BASED INACTION 



or FAILURE TO PROTECT



f. FEDERAL PROTECTION OF RIGHTS AGAINST RACE-BASED 


DENIAL BY PRIVATE ACTORS, IN CONTEXT OF  FINDING BY 


CONGRESS OF RACE-BASED FAILURE TO PROTECT BY STATE 


AND LOCAL GOV’T




i. ALL THE ABOVE RIGHTS



g. Laws requiring the separation of races in public accommodations are 


not unconstitutional (Plessy v. Ferguson)




i. The Court held that a Louisiana law requiring separate 




accommodations for blacks on trains was constitutional




ii. Beginning of the separate, but equal doctrine




iii. Justification (Justice Brown)





- Separation does not lead to an assumption of inferiority





- School segregation is alive so why shouldn't separation 




of races in other areas be allowed



h. Upholding the separate, but equal doctrine




i. The Court upheld the local gov't's operation of a high school for 



whites but not for blacks (Cummings v. Board of Education)




ii. The Court held that if a dining room existed for whites only, a 



separate dining for blacks had to be made available (McCabe v. 



Atchison)




iii. The Court affirmed the conviction of a KY college for 




violating a statute that required the separation of races in education 


(Berea College v. Kentucky)



i. Attacks on the separate, but equal doctrine




i. The Court held that a Missouri statute which called for the state 



to pay for blacks to attend out of state law schools was 




unconstitutional (Missouri ex rel. Gaines v. Canada)





- The Court decided that it was responsible for the 





determination of equality as opposed to state officials as 




decided in Cummings





- The complexity of determining what constituted equal 




lead to the eventual decision of Brown





- MO was responsible for providing separate, but equal 




education; MO could not depend on other States to provide 




these opportunities




ii. The Court found that the separate TX law school for blacks was 



not equal (Sweatt v. Painter)





- The Court could not find substantial equality between the 




two schools





- UT Law possesses qualities beyond objective criteria 




such as reputation and legal connections




iii.



j. Separate, but equal doctrine no longer valid (Brown v. Board)




i. Justification (Chief Justice Warren)





- Legislative history of equal protection clause is consistent 



w/ stance that segregated education is unconstitutional





- Education is the most important function of state and local 



gov'ts





- Segregation generates feelings of inferiority for the 




minority children





- Segregation retards the mental and educational 





development of black children




ii. Court turning away from natural law; the idea that things will 



take care of themselves



k. The mandate in Brown must be carried deliberately with all possible 


speed (Brown v. Board II)

B. Equal Protection Methodology


1. Two tiered approach to review of equal protection



a. Race based classifications are reviewed with heightened/strict scrutiny




i. Must establish a compelling gov't interest to justify classification



b. Non-race based classifications are reviewed w/ rational relations test




i. The classification must be rationally related to a legitimate state 



interest


2. Matters of personnel policy do not fall under the equal protection clause under 
rational basis review (New York City Transit Authority v. Beazer)



a. The Court upheld the NYC Transit Authority's rule of prohibiting 


employment to methadone users




i. The rationale behind the rule was preserving safety



b. Here, the Court tolerated overinclusiveness; evidence showed that 


majority of methadone users were drug free


3. The structure of equal protection review



a. To survive equal protection review must show that differences in 


treatment are justified by relevant differences in individuals




i. The classification must be reasonable in light of its purpose



b. Overinclusion




i. A classification is overinclusive if it disadvantages some people 



who do not threaten the state's interests



c. Underinclusion




i. A classification is underinclusive if some people are not 




disadvantaged even if they do threaten the state's interests



d. The Court has held that substantial overinclusiveness and 



underinclusiveness is allowable in rational basis review




i. The gov't may take one step at a time, addressing the problem 



which seems most acute to the legislative mind (Williamson v. Lee 


Optical)



e. In general, classifications subject to the rational basis test will be upheld




i. Courts likely to defer to local gov't as long as some rational basis 


for classification (Railway Express Agency v. NY)


4. Irrational prejudice against a group of people cannot serve as a basis for 
unequal treatment (City of Cleburne v. Cleburne Living Center)



a. The Court used the rational relations test w/ "bite" i.e. a slightly more 


rigorous review



b. The Court held that the city could not prohibit the construction of a 


home for the mentally retarded solely on the basis of their mental 



retardation



c. Other cases involving rational relations w/ bite; irrational




i. The Court found that a statute prohibiting participation in the 



food stamp program for any household with any unrelated 




individuals was unconstitutional (Moreno)





- Statute was intended to prevent hippies from participating 



in the program





- Bare congressional desire to exclude a politically 





unpopular group is not a legitimate gov't interest




ii. The Court held that Colorado could not pass a law prohibiting 



the passage of local anti-discriminatory laws against gays (Romer 



v. Evans)





- The Court found that the purpose behind the legislation 




was animosity toward gays





- Dissent: CO voters had a right to make a moral judgment 




(Scalia)


5. The 14th amendment provides the right to protection from discriminatory 

race based legislation (Strauder v. West Virginia)



a. The Court held that a WV law that limited jury service to white males 


>21 yrs of age was unconstitutional



b. The law expressly singled out and disadvantaged blacks



c. First case utilizing the 14th amendment in the protection of equality of 


cases

C. Proof of discriminatory purpose


1. A non-raced based classification that has a disparate effect on minorities does 
not automatically violate the Equal Protection Clause (Washington v. Davis)



a. The Court held that passing a test required of all DC police officers was 


constitutional




- P claimed that evidence that more blacks failed the test was 



evidence of discrimination



b. D has the burden of proving that the statute's intent was for 



discriminatory purposes (McKleskey v. Kemp)


2. Proving discriminatory purpose



a. Requires a finding of intent to discriminate under the criminal law 


definition of intent




i. Desire to cause results



b. Or the impact of a law is so clearly discriminatory as to allow no other 


explanation other than it was enacted for discriminatory purposes




i. Yick Wo v. Hopkins





- Yick Wo v. Hopkins involved statute required laundry 




facilities must be built of brick and not wood. Laundry 




facilities made of wood had to be given consent by local 




board. However, all petitions by Chinese were rejected.




ii. Gomillion v. Lightfoot





- Gomillion v. Lightfoot was a case about racial 





gerrymandering where voting lines were drawn to 





effectively prohibit blacks from voting.




iii. In both Lightfoot and Yick Wo, the Court held that these laws 



were unconstitutional in violation of the Equal Protection Clause

Class notes 4/28

1) Impartiality => gov't must treat races equally

2) Stigma => separate accommodations generate feelings of inferiority


- In Strauder, that their race was practically a brand of inferiority upon the blacks


- Similar to Brown, where Justice Harlan recognized this idea

3) Encouragement of private prejudice


- In Strauder, the WV statute was a stimulus to private prejudice

4) Equal protection outlaws subordination/caste system/second class citizenship

Until Washington, unsure what discrimination actually meant from the holding in Brown v. Board. 

Impartiality focuses on gov'tal intent

All other rationales focus on effects of laws on racial minorities

Wasn't clear until Washington whether courts looked at effects or intent of the law. At a minimum, Brown could reach laws that were neutral on their face, but were effectively tools for discrimination by race.

Statutes enacted for discriminatory purposes. 

Gomillion v. Lightfoot was a case about racial gerrymandering where voting lines were drawn to effectively prohibit blacks from voting.

Yick Wo v. Hopkins involved statute required laundry facilities must be built of brick and not wood. Laundry facilities made of wood had to be given consent by local board. However, all petitions by Chinese were rejected.

Courts in late 60's ruled that could not distribute educational opportunities in a way that put blacks in an inferior and separate position even if criteria was not race based. 

Griggs v. Powers about employment discrimination. (Title VII) Court ruled that a hiring practice a job test that disqualified a disproportional number of black applicants was forbidden unless justified by business necessities. Even practices neutral on their face and neutral on their intent must pass this test of business necessities. If P showed disproportionate effects, then D had to show strong justification. Lower courts began adopting this principle in equal protection cases.

Giving P burden of showing disproportionate effect, fair to give D burden of showing justification.

Washington v. Davis

Following Griggs test, P argued that test for entering police force had no justification.

Court says that P must show purposeful discrimination. Just showing discriminatory impact will only get you rational relations, not strict scrutiny. 

Arguing for burden to rest on D:

The reason burden must be on D is because this test perpetuates discrimination.

What do you have to show in order to show discriminatory intent? The effects on minorities don't cut it. 

In Feeney, veterans got a leg up on non veterans for state civil service positions. Discriminatory purpose means you're not doing something "in spite of" or knowledge of, but "because of" its discriminatory impact or adverse affects on an identifiable group. 

Forbath says that most current discrimination is from "selective indifference".

Deep prudential concerns running through these opinions. Many institutions have discriminatory impact such as tax and license schemes. Court concerned that a broader test would require courts to reconstruct too much of American society. Court was ready to leave Griggs alone as a statutory test. Up to legislation to make a robust law. 

McKleskey v. Kemp

Death penalty cause. It was found that blacks who killed whites were much more likely to get the death penalty rather than whites who killed blacks. P argued that state's death penalty law was discriminatory. P performed a multivariate statistical analysis which showed the disparity. 

In order to get strict scrutiny, you must show that law was enacted w/ discriminatory purpose.
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