Conflict of Laws

I. General Considerations

A. Jurisdiction – national law, w/ national concerns.  States have their own laws, but they cannot grant more jurisdiction than the Constitution allows.
1. Domestic

a) By statute – e.g., Congress grants federal court exclusive jurisdiction over copyright cases.

b) Due Process Clause (14th & 5th Amendments) – 2 requirements:

i. Nexus – Δ must have some sort of relationship with the forum.

ii. Notice – the forum must give adequate notice, usually, but not always, by service of process.

2. International (2 Sources of International Jurisdiction)

a) Conventions – e.g., Brussels Convention (EU), Lugano Convention (European Free Trade Ass’n).  Such agreements typically state acceptable bases for jurisdiction & exclusions, e.g., “exorbitant bases of jurisdiction”

b) “Jurisdiction in the International Sense” – jurisdictional issues not covered by a convention generally mirror a country’s domestic practice.

c) NOTE: the U.S. has not signed any multi-lateral agreement b/c countries hate our punitive damages, jury verdicts, and discovery rules.  U.S. is trying to get something passed through The Hague, but Rusty is skeptical.

B. Constitutional Provisions – the due process clause(s) limit the state court’s powers in three ways:
1. Personal Jurisdiction

2. Full Faith & Credit Clause (art. IV, § 1) – every state must honor the public acts, records, & judicial proceedings of every other state (unless the other state acted beyond the bounds of due process).  See also 28 U.S.C. § 1738, the Full Faith & Credit Act – every federal court in the U.S. and its territories must give full faith & credit to a statute or judgment of another state.  See 39-40.

3. Supremacy Clause (art. VI) – ensures that due process concerns predominate State (14th A) & Federal (5th A) proceedings.

C. Key Issues in Any Conflicts Analysis

1. Where can the parties sue?

2. What law will apply?

3. What affect will the judgment have?  Does the Δ have assets in the jurisdiction?  Can you get the jurisdiction where he does have assets to honor your judgment?

Jurisdiction over the Courts – the power of a state to create or affect a legal interest that will be recognized as valid in other states (either in personam or in rem).
D. Historical Basis for Jurisdiction

1. Power Theory – See Pennoyer v. Neff (holding that a state has sovereign power over people & things w/in its borders).  This has been under attack, but the S.Ct. has recently reaffirmed the rule even w/r/t transient appearances.  See Burnham.

2. Domicile, Residence, & Nationality – State also has jurisdiction over a subject or citizen who is temporarily outside of the state’s territory.

3. Appearance & Consent in Advance

a) Consent (R2CL § 32) – if you give consent, a state has jurisdiction (e.g., forum selection clauses).

b) Appearance as Defendant (R2CL § 33) – state has jurisdiction if Δ appears to defend a lawsuit.

c) Special Appearance (R2CL § 81) – no jurisdiction over people who appear for the sole purpose of contesting jurisdiction.

d) Local Actions or Local Effects

i. States have jurisdiction over corporations that do business there, at least w/r/t that business.

ii. Nonresidents acting in the state.  See Hess v. Pawloski, 44.

E. In Search of New Jurisdictional Standards

1. Minimum Contacts – International Shoe Co. v. Washington, 47.  Corporations are subject to personal jurisdiction if they have certain minimum business contacts in that state.

a) The High-Water Mark of Personal Jurisdiction: McGee v. Int’l Life Ins. Co., 53 – enough to deliver ins. contract and accept premium payments from insured to establish minimum contacts w/ insured’s state.  Note 1, 55 suggests that maybe the converse was not true, TX could not exercise jurisdiction over McGee.  This suggests that there is a separate fairness prong in minimum contacts.

b) Reigning In Personal Jurisdiction:  Purposeful Availment & Benefits Test – the defendants must have minimum contacts with a forum; it is not sufficient for the controversy to be connected with the forum.  

i. See Hanson v. Denckla, 56 ((1) it was not enough for the settler of a trust (Fla.) to mail instructions on the trust to a trustee (De.) to establish j. over the Δ in Fla.; the Δ had to purposely avail himself to Fla.; unilateral activity from someone else was insufficient, regardless how easy it is for Δ to get to Fla.; (2) choice of law has no bearing on personal jurisdiction) 

ii. Shaffer v. Heitner, (holding that quasi-in rem jurisdiction was not sufficient basis for jurisdiction over a Δ who had no other contacts with the state).

c) Expansion of State Long-Arm Statutes – Int’l Shoe opened the door for states to broaden their long-arm statutes.  Three general types of long arm statutes are common:

i. Detailed Statute (aka “Kitchen Sink”) – has a laundry list of contacts that are sufficient to create personal jurisdiction.  E.g., New York.

· Advantages – predictability.  The Brussels Convention adopts this approach.  American jurisdiction may be so broad that it is difficult to work int’l treaties.

· Disadvantages – limiting, and could lose sight of the underlying policy of fairness.

ii. Omnibus Statutes – state statute asserts jurisdiction “to the limits of due process.”  E.g., Illinois.  Some of these statutes look like the “kitchen sink” statutes w/ a catchall.

iii. Judicially Expanded Detailed Statues – state has a detailed statute, which its courts have interpreted to extend to the limits of due process.  E.g., Texas.

2. Modern Personal Jurisdiction – “stream of commerce +”
a) Minimum Contacts as Protectors of Federalism: World-Wide Volkswagen Corp. v. Woodson, 67.  This decision has had an inhibiting effect on state court jurisdiction.  Although the court reaffirms the “stream of commerce” theory of jurisdiction, see Gray, 65 (holding that a Δ cannot defeat personal j. when it knows that a good is going to the forum), it qualifies the theory with discussions of (1) foreseeability and (2) federalism.

i.  “Foreseeability +” Standard – it is not enough for you to know, or expect the product to go to the forum, you must expect to be sued there.  This is obviously circular.  Weintraub says that what White is trying to say is that the Δ should have some control over where he gets sued, and alter his behavior accordingly.

· Weintraub’s Criticism – the majority’s concerns make sense when applied to small, local business (as their soft drink hypo demonstrates).  It makes no sense, however, to apply this foreseeability + standard for large corporations.  This bears no relation to the question of fairness or convenience.  A simple fairness standard would solve the small business problem w/o allowing large corporations to make these silly due process arguments.

· Chain of Distribution – the majority says that there is no due process problem if the chain of distribution brings the product to the forum, but it is entirely different if a consumer brings it there.

ii. Federalism Concerns – the majority opinion takes seriously the idea that states are individual sovereigns, and that jurisdiction should only extend across state lines when the contacts are so prevalent that the Δ’s home state wouldn’t take offense to the forum exercising its jurisdiction over the Δ.

· Weintraub’s Critique – this may have made sense in the days of power theory jurisdiction, but after Int’l Shoe, and the general push toward “fairness” as the component of due process, this seems antiquated.  Instead of viewing minimum contacts as an attribute of federalism, the majority uses it as a constitutional requirement necessary to ensure fairness.

· J. White Backs Off From the Federalism Bit – see Insurance Corp. v. Campagnie Des Bauxites De Guinee, 77.  Here, the court upheld a lower court’s finding of jurisdiction where the Δ’s refused to cooperate w/ discovery requests regarding jurisdiction.  See 77 (invoking R. 37(b)(2)).  J. White backs away from the federalism arguments he made in WWVW.  He notes that person jurisdiction is an arm of due process, which has no federalism elements.  He characterizes personal jurisdiction as “a function of the individual liberty interest preserved by the Due Process Clause.”  He further notes that if due process was something more than individual liberty, it could not be waived.

· Brennan’s dissent suggests that the real question should be “is it unfair to make the Δ defend here?”

· NOTE:  Plaintiffs do not get the same due process/federalism protections w/r/t jurisdiction as Δs get.  See Phillips Petroleum Co., 241 (holding that there was jurisdiction over non-resident Ps who have no contacts with the forum).  Here, the Court appears to apply Brennan’s fairness standard.  There was jurisdiction over the Ps b/c they were given (1) notice, (2) the right to opt out, and (3) fair & adequate representation by named Ps.

· Brussels Convention, 76 – this is a no-brainer.  There is always jurisdiction at the place of injury.

· Other Cases in the WWVW Progeny, 75-76:

1. Keeton v. Hustler Magazine – a victim of libel may choose to bring suit in any forum w/ which the Δ has certain minimum contacts.  Hustler distributed its mags in NH, therefore P was injured there.

2. Calder v. Jones – nonresident employees acting on behalf of their employer-defendant in distributing allegedly defamatory material are not insulated from personal jurisdiction.

3. Burger King v. Rudzewicz – franchisee’s contract signed in Fla., purchases from Fla., and royalties sent to Fla. was enough to get personal jurisdiction over MI Δ in Fla.

b) Minimum Contacts Not Always Sufficient: Asahi Metal Indus. Co. v. California, 78.  The case gives us two new jurisdictional standards: (1) stream of commerce requires a purposeful availment to having your product in the forum (Plurality); (2) minimum contacts are not always enough; you must also consider fairness factors (Majority)

i. Stream of Commerce + purposeful availment.  Not everyone follows this portion of the opinion: Texas does, the 5th Cir. does not.  This is a qualification of Gray.  Examples of purposeful availment include: special design for the forum, advertising, int’l marketing.

· Minimum Contacts + fairness factors.  Prior to Asahi, minimum contacts ensured jurisdiction.  Asahi requires minimum contacts + fairness factors.  Weintraub says that only the first three factors have analytical value, but they manage to misapply those factors anyway.

· Burden on the Δ.  There is not a high burden on Asahi to come to CA.  They are a huge conglomerate.  They had no trouble getting to DC.

· Interest of the forum state.  CA’s interest in keeping defective products out of the state are high, regardless of whether the Zurchers have already recovered.

· Plaintiff’s interest in getting relief in that court.  CA law is relevant to determine liability.  You need that before you even consider which indemnity law to use.

· The interstate judicial system’s interest in obtaining the most effective resolution of controversies, and

· The shared interest of the several states in furthering fundamental substantive social policies.

ii. General Criticisms.  

· International Relations.  The majority expresses concern over extending jurisdiction over foreign countries, w/o checking to see what that country would do.  Japan would extend j. in this situation, as would the Brussels Convention (jurisdiction at the place of injury).

· National Contacts.  See Asahi, 82 n.*.  You can sometimes get j. over a foreign corp. based on its general contacts with the country, not one state.  With nat’l contacts, you can get jurisdiction over the corporation anywhere in the country.  Weintraub says that this doctrine sets up a strange situation where the P argues for no contacts w/ a particular state, and Δ argues for contacts w/ a particular state.

c) Jurisdiction over Unknown Parties – See Mullane v. Central Hannover Bank, 160.  Requires that known parties receive actual notice by letter, but allows for notice via print (i.e., newspaper) for unknown parties.

d) Tag Jurisdiction: The Survival of Power Theory.  See Burnham v. California, 112 (holding that serving someone while they are temporarily within a state’s boundaries will allow you to get jurisdiction over that person, even for issues unrelated to his presence in the forum).

i. Criticism – Weintraub says that tag jurisdiction is simply unfair.  

· The Brussels Convention, 121 n.7, explicitly rejects tag jurisdiction.

· R3 Foreign Relations Law (FRL) § 421(2)(a), 120 n.5 – tag jurisdiction is a violation of international law.  

ii. Possible Alternate Holding in Burnham.  In this situation, there should have been jurisdiction over the husband based on a general fairness and reasonableness inquiry.

· Fairness – modern transportation has made it easy to defend in other states.  See 119 (J. Brennan, concurring).

· Reasonableness – the husband agreed before they separated that she could bring the suit in CA. This is almost like there was an express agreement to jurisdiction in CA, i.e., specifically affiliating jurisdiction.

e) Serving Process on Foreign Corporations: The Hague Service Convention.  Under the Convention, every signatory country has to provide a central authority to see to it that the foreign defendant gets served.  The serving authority then reports back to the server to say how the Δ was served, or why it was not.  The Convention is mandatory where it applies.

i. Deviations from the proscribed standard of service: in Volkswagen Aktiengesellshaft v. Schlunk, 105, P served Δ through its U.S. subsidiary.  The U.S. S.Ct. says that is okay b/c the Convention only applies to service abroad.  Because P was able to serve in the U.S., the Convention does not apply and service was proper.  Therefore, the test for service is whether service was valid under the state law.

ii. Criticisms – this decision outraged the international community.  This is precisely what the Convention sought to end.  “Notification au parquet.”  The Goals of the Convention were: 1) to make sure the foreign Δs get actual notice, and 2) to get other countries to recognize our verdicts.

· O’Conner should have added: “. . ., and in accordance w/ the Convention, the service in fact gives actual notice and an opportunity to he heard.”

· Weintraub – on the surface, this seems redundant b/c due process usually requires notice and an opportunity to be heard.  But, Mullane shows that due process does not require notice in fact for all cases.  Under some situations, the Hague Convention requires more than due process.  Therefore, the above phrase may be technically necessary.

F. Jurisdiction Over Things:  Modern In Rem & Quasi in Rem Jurisdiction – literally means jurisdiction over property.  This is really just a way of saying that you have jurisdiction over someone’s interests in a piece of property, even if you don’t have jurisdiction over that person.
1. In Rem v. Quasi In Rem

a) In rem – purporting to affect the interests of all persons who have interest in a given piece of property.

b) Quasi in rem – purporting to affect one person’s interests in a given piece of property.

2. Limiting the use of quasi in rem – see Shaffer v. Heitner, 136 (holding that you can’t exercise jurisdiction over someone’s interests in property w/in a state when the litigation is unrelated to the property).

a) Pre-Shaffer – quasi in rem was a useful way of getting jurisdiction over people through their assets.  E.g., car accident in NY w/ a NYer.  The NYer has a bank account in Texas.  You could just levy against his bank accounts and sue him back home, in Texas. 

b) J. Stevens, concurring – he would have no problem with getting jurisdiction over a bank account if the Δ purposely put the asset in the state even if the litigation was unrelated to the property.  His problem is w/ the DE law that gives jurisdiction over people who own stock in a DE corporation.  The property isn’t even in DE!

c) J. Brennan, concurring & dissenting – no need for this quasi in rem nonsense.  DE could get jurisdiction over the Δs w/ minimum contacts & go after all of their assets.  It shouldn’t matter that DE didn’t have an expansive long-arm statute at the time.  You cannot violate due process by exercising less jurisdiction than the Constitution allows.  Also, long-arm statutes can be made retroactive.  See McGee v. Int’l Life Ins., 55.

3. Modern Usage of Quasi in Rem Jurisdiction – what remains after Shaffer.  You can use quasi in rem jurisdiction in the following ways:

a) To get jurisdiction over a dispute involving the property used to assert the jurisdiction.  E.g., quiet title.

b) To get jurisdiction over a dispute that is significantly related to the property.  This, however, has little bite b/c there will probably be jurisdiction over that person through a long-arm statute anyway.  E.g., trip on a cracked sidewalk.

i. See Rush v. Savchuk, 148 – holding unconstitutional a MN law that allows you to get quasi in rem jurisdiction over someone through his insurance policy anywhere the insurance company does business, regardless of where the underlying injury took place.  Even though in Rush, there was a “intimate relationship” between the property and the dispute, the Court held that it wasn’t fair b/c it based the Δ’s necessary minimum contacts on the insurance company’s contacts w/ the state, not the Δ’s.

ii. Weintraub criticizes – the problem here is a choice of law problem.  They sue in MN for an injury that takes place in IN.

iii. Direct Action Statute – Rush does not outlaw direct action statutes.  These similar statutes allow you to sue a Δ’s insurance co. directly if there is personal j. over the co. in the state of injury.  Distinguishable because 1) doesn’t purport to have j. over the Δ, and 2) there are sufficient minimum contacts when the injury occurs there.

c) Allows you to seize property wherever you find it, and then sue the Δ wherever you can establish jurisdiction over him.

i. PROBLEM – although Shaffer suggests that this is an acceptable use of in rem jurisdiction, no state has a procedure for doing this.  The federal courts can’t even do it in the states in which they sit.  See Grupo Mexicana v. Alliance Bond Fund.

ii. Due process concerns – see 133 n.2.  A Δ is entitled to due process before seizing his stuff.  That requires something like a hearing on the merits.  Weintraub says that this could be easily addressed in a hearing.  You just demonstrate that there is danger that the property will be moved.  It would take legislation to allow this.

d) When you have a judgment, you don’t need personal jurisdiction to collect on it.  Use the FF&C clause to sue on the judgment, or if the state has a streamlining method statute, just register it as a TX judgment.  Quasi in rem jurisdiction will allow you to levy on the new local judgment.  NOTE: you wouldn’t be able to do that directly.

4. Quasi in Rem Internationally – generally frowned upon.  Under the Brussels Convention, England had to promise not to use it.  The only exception in the Brussels Convention is for the situation in letter (i) above, i.e., to quiet title.

5. Criticisms of Shaffer – Weintraub speculates that the Court today would overturn Shaffer if given the opportunity (or limit it to its facts).  See 147-48 n.3.  The Court has moved more toward a purposeful availment analysis of jurisdiction.  In Burnham, Scalia suggests that he wouldn’t analyze Shaffer in the same way.

G. General Jurisdiction – see Helicopteros Nacionales de Colombia, S.A. v. Hall, 94.  This is the first time the Court has distinguished between general and specific jurisdiction (although it first recognized general jurisdiction in Perkins v. Benguet Consolidated Mining Co., 96).
1. Why was this not a specific jurisdiction case?  The Ps waived this issue.  Weintraub thinks it was a tremendous tactical error.  The helicopter was purchased in Texas.  The pilot was trained there.  The contract that made the accident possible was signed in Houston.

2. Weintraub’s Critique of the case.  Brennan screwed up by relying on Rosenburg Bros., 97.  There was no jurisdiction in Rosenburg over a contract dispute to recover on a K that the company’s president signed while in NY.  Rosenburg was a power theory case that was given as an example in Int’l Shoe of the problems of requiring “presence” under the power theory of jurisdiction.  This case was before specifically affiliating contacts were seen as grounds for jurisdiction.  The question there was:  “Is Rosenburg present?”  In other words, Rosenburg Bros. was no longer good law after Int’l Shoe. 

3. Weintruab on General Jurisdiction – this case demonstrates the problems with thinking of personal jurisdiction in two distinct categories, i.e., general and specific.  We should view this on a general fairness spectrum.  The fewer the contacts Δ has w/ a forum, the more specifically affiliating his contact must be w/ the litigation.

II. Extra-constitutional Limitations on the Exercise of Jurisdiction – states often chose not to exercise jurisdiction that they undoubtedly have.  The following are examples of situations in where states may exercise their discretion not to take jurisdiction.
A. Limitations Imposed by Contract – derogation agreements.

1. Two types of contractual limitations:

a) Prorogation – agreeing to jurisdiction by a contractual choice-of-forum clause.  This is another way of conferring jurisdiction, in addition to appearance, domicile, etc.

b) Derogation – limiting the jurisdiction of the other courts by granting exclusive jurisdiction to a certain court(s).

c) Presumption on Prorogation in the U.S. – when drafting a choice-of- forum clause/section, you should make it absolutely clear that you have drafted a derogation rather than a prorogation clause.  If there is any ambiguity, an American court will interpret the clause as a prorogation clause.

i. Note:  the Brussels Convention does the opposite.  Art. 17 of the Convention assumes everything is a derogation clause.

ii. Standard of Review for Judicial Interpretations of Forum Selection Clauses – reviewed de novo.  There is, however, a high burden to get a judge to disregard a forum selection clause in the first place.

2. Standard for Applying Forum Selection Clauses – there is a strong presumption that a forum selection clause will apply.  See M/S Bremen v. Zapata Off-Shore Co., 169.  This, however, was a real change in the law.  U.S. courts historically had not honored forum selection clauses.

a) Apply the forum selection clause unless:

i. There is fraud, undue influence, or overweening bargaining power.

· This is a very narrow exception.  See Carnival Cruise Lines, Inc. v. Shute, 172 (upholding a forum selection clause against ticket purchasers.  The clause appeared on a long contract & was fairly conspicuous).

ii. Applying the clause goes against the weight of public policy of the forum.

· Also a narrow exception.  Here, UK law would exculpate the German towing corporation for millions of dollars of damage to a rig.  That law is abberational, and arguably contrary to U.S. public policy.  See Bisso v. Inland Waterways Corp, 171 (holding invalid a forum selection clause under very similar conditions).  The Court in Bremen limited Bisso to a ruling on intrastate waters.

b) Substantive Effects of Forum Selection Clauses – for example, in Bremen, the forum selection clause allowed the towing company to get a level of indemnity that no U.S. court would allow.  In the U.S., you cannot agree that a towing company has no negligence to damage when towing.  The U.K. permits it.

c) Forum Selection Clauses in Consumer Transactions – See Carnival Cruise Lines v. Shute, 172.  Weintraub is furious w/ the Court’s heartless application of forum selection clauses in consumer transactions.

i. Does the clause provide actual notice?  In this case, the Ps conceded that they had notice of the clause, something they should not have done.  Typically, these things are buried in large, complex contracts that are difficult for consumers to understand.  

ii. Bargaining Not Required – the court recognized that this was not a bargained for exchange, but does a cereal box economic analysis and decides that they are good for consumers:

· More certainty – know where the case will be litigated and avoid parallel litigation.  Weintraub says that good drafting can solve this problem.

· Lowers the cost of tickets – nonsense!  Cruise lines are not likely to compete on this issue.  It will probably have no effect on price. 

iii. Brussels Convention of Consumer Forum Selection Clauses – the Convention protects consumers from this type of thing.  You cannot take away a consumer’s right to sue in his home country, and you can’t sue him anywhere else.  NOTE: the Convention has an exception for contracts for transportation, but you could get around this by saying it’s a contract for carriage (mediocre food & lodging).

Forum Non Conveniens – somewhat of a means to counter-balance the P’s latitude in choosing where to sue.  The federal courts have now restricted the practice for situations in which the alternative forum is outside of the States.  If the alternative forum is in the states, they will simply transfer the suit under 28 U.S.C. § 1404(a).  See American Dredging Co. v. Miller, 184-85.
3. Burden of Showing Inconvenience – unlike a challenge to a derogation clause, where the plaintiff has a big burden, the Δ has a tough time showing the judge that the forum is inconvenient.

a) Reviewable – only on abuse of discretion standard.  Basically, if the judge goes through the factors infra, the decision will not be reversed.  Opposite of derogation clause in this respect.  Derogation clauses are reviewed de novo.

4. Factors – See Gulf Oil Corp. v. Gilbert, 182 (introducing the doctrine to U.S. federal courts).

a) Private Interest Factors

i. Ease of access to sources of proof;

ii. Availability of compulsory process for attendance of unwilling witnesses, and the cost of getting them there;

iii. Possibility of viewing the premises if that would be necessary;

iv. Other practical problems that would make trial of a case easy and fast.

b) Public Interest Factors

i. Does the community have a relation to the incident?  If not, we shouldn’t impose jury duty on them.

ii. Local interest in having localized controversies decided at home.

iii. Will the forum have to “untangle problems in the conflict of laws?”  But see Piper Aircraft, 184 (holding that a possible change in the substantive law cannot be conclusive or even given substantial weight; it makes FNC ruling too complex; the whole idea here is to simplify things).

· Weintraub says Piper is nonsense.  Choice of law should be a huge concern.  See Gulf Oil, 182 (noting the relevant choice of law consideration).  Once you go beyond the convenience of the litigants, this should be perhaps the most important public interest factor.

· First Step in Getting FNC Dismissal – get summary judgment on the choice of law issue.  Once you’ve shown that some other country’s law applies, FNC dismissal is much easier to get.

· If you lose the choice of law motion, you can still file for FNC dismissal, as illustrated in Piper, but your chances aren’t as good.

c) NOT Considered:

i. Clearly Inadequate Remedy in Alternate Forum – although the court in Piper says that this could be a consideration, it does not allow you to consider the amount of damages that you are allowed to, or are likely to get in the alternate forum.  Therefore, often the most important measure of adequacy cannot be considered.  American juries are what foreign Ps come looking for, not American tort law.

ii. A foreign P’s choice of forum does not bear as much weight as does a U.S. P’s.  See Piper Aircraft, 184.

· Foreign Ps should try to get into LA or DE, where there is no FNC dismissal.  See infra.

5. Strategic Alternatives after FNC Dismissal in Federal Ct. – Weintraub says that FNC dismissal is not a dismissal on the merits.  Therefore, you find a state court that either has no, or a very strict FNC doctrine (e.g., LA or DE) and join a local defendant.  See, e.g., Isom v. Dupont (D.E. case holding that FNC is available only upon a showing of overbearing hardship on the Δ – making DE a magnate forum b/c everyone is incorporated there).

a) Federal Courts Sitting in Diversity – will use 1404(a) transfer whether the state has a FNC doctrine or not.  Courts will consider it procedural under Erie. 

b) State Courts Hearing a FQ – See American Dredging Co., 90 (holding that state courts need not apply federal procedural law; instead, they may rely upon one of their own statutes prohibiting FNC, even in FQ cases).  This is a Scalia opinion, and Weintraub hates it.

6. Conditions of FNC Dismissal – sometimes, in order to get a DC to dismiss on FNC, the Δ has to agree to certain conditions (e.g., that it will avail itself to the jurisdiction of the alternate forum, that it will waive any SOL defense, etc.).  See In re Union Carbide Corp., 185, 186.

a) Analyzing the Conditions in Union Carbide:

i. Consent to the jurisdiction of Indian courts.

· Weintraub says that these first two conditions have no effect.  In order to get FNC dismissal, there must be an alternate forum.  Therefore, FNC dismissal wouldn’t even be available w/o these conditions.

ii. Continue to waive SOL defenses.

· Weintraub says never allow a ct. to make you waive all SOL objections.  As a matter of sound choice of law, the dismissing ct. should not make you waive SOL defenses on any cause of action that had expired before the P filed in the dismissing ct.  Any other interpretation would promote forum shopping to preserve causes of action.  Give that judge two options:

1. Only stipulate to waive SOL on claims that were not expired before he brought this suit, or

2. You’ll go to that forum and get a dismissal on the merits for those claims.

iii. Agree to satisfy the Indian judgment if it comports w/ due process.

· 2nd Circuit strikes this requirement as well.  It says that the Ps can just register the judgment in NY, and it will have to honor it if it comports w/ due process.

iv. Be subject to FRCP discovery rules.

· 2nd Circuit strikes this requirement b/c it says that you can’t have two different standards for the parties.  This would be a huge disadvantage to the Δ.

b) Uniform Foreign Money Judgments Act § 4, 312 (giving conditions for mandatory and discretionary dismissal of foreign $ judgments).  Twenty-one states have adopted this act.

i. Which factors should be discretionary & which should be mandatory?  Weintraub says NY’s modification of the UFMJ is right on.  Only due process concerns (notice & personal j) should be mandatory.  SMJ is a matter of the foreign state’s law.

ii. Only due process concerns, not SMJ objections, allow (and require) a state or federal ct. to not recognize a sister state’s judgment b/c of the FF&C clause & FF&C Act respectively.

7. Available Alternate Forum as a Spectrum Issue – at some point, common sense suggests that a vary unfavorable substantive law in another forum could render it not an available forum.  There is, however, growing authority that you need not require a Δ to agree to waive all SOLs before dismissing.  Granted, if you dismiss and the foreign SOL has run, it practically means that there is no alternate forum.  But, under modern choice of law analyses, F-1 should probably apply F-2’s SOL anyway, b/c it is not procedural.  This is another indication that choice of law and FNC are intimately related.

B. Dissimilarity – some states will not apply a foreign state’s law b/c it is too dissimilar to the forum’s law.  See, e.g., Slater v. Mexican Nat’l R. Co., 201 (J. Holmes).  In Slater, a Texan is fatally injured in Mexico while working for a Mexican R.R. that ran from Mexico into Texas.  Rather than allow the case to proceed using Mexican law, Holmes dismisses, arguing that Mexican recovery is too dissimilar for Texas to enforce.
1. Modern Dissimilarity Doctrine – the dissimilarity doctrine is not used as frequently today as it was in Slater.  See Gutierrez v. Collins, 204 n.1 (abolishing the doctrine as a basis for refusing cases applying Mexican tort law).

2. Today, a Texas court would just use Texas law in this situation.

3. Holmes rejects the idea that damages are procedural.  See 202.

III. Foreign Judgments

A. Recognition & Enforcement – see 231-35.
1. Action in the nature of debt upon the first judgment.  Historically, this was the only way to get a F-1 judgment approved in F-2.  It has problems: First, it is slow.  Second, there is decreased enforcement.  Because it is an action on debt, debtors who are first in time get priority over your collection.

2. Summary Judgment – many states have mitigated the efficiency problems w/ procedures for summary j. on F-1 judgments.

3. Registration Provisions in Federal Courts – 28 U.S.C. § 1963 creates a means of registering a judgment from any federal district court in any other federal district court.  28 U.S.C. § 2508 creates a means of registering a judgment against the U.S. gov’t from any court in the U.S. in any federal district court.

4. Registration Provisions in State Courts – see Uniform Enforcement of Foreign Judgments Act, 233.  Adopted in 45 states.  Basically, it allows you to certify a judgment from F-1 in the sister state & give it the same effect it would have if it were a F-2 judgment.  Procedure:

a) File w/ the clerk at the F-2 district court.

b) Give him the address of the judgment debtor.

c) Let judgment debtor know you’re doing it.

d) Judgment debtor can stay enforcement of the registered F-1 judgment if he can show that it has been stayed in F-1 or if it is pending appeal.

5. NO BACKDOOR FOREIGN JUDGMENTS – most states probably will not allow you to get a foreign judgment registered in a sister state and then get it registered in one of their courts under the Uniform Foreign Judgments Act.  See Reading & Bates Construction Co., 20 n.2 (a Tex. CA decision refusing to honor a Canadian judgment registered in LA); see also Owens Bank v. Bracco, 21S n.2 (coming to the same conclusion under the EU).  The practical impact of this rule is that you must register in every state that your foreign judgment covers.   

B. Recap of Full Faith & Credit Provisions – contrary to R2CL § 103, the FF&C is a firm doctrine; there are not lots of exceptions.  See Baker v. General Motors, 13S, 14 (noting that “our decisions support no roving public policy exception to the FF&C due judgments”).
1. State(F-1)-to-State(F-2) – FF&C Clause (art. IV, § 1) requires that a sister states honor each other’s judgments and statutes.

2. State(F-1)-to-Federal(F-2) – FF&C Act (28 U.S.C. § 1738) requires that a federal court honor a state court judgment.

3. Federal(F-1)-to-State(F-2) – states are required to honor federal court judgments through general federal common law.  There is some question what authorizes the feds to come out this way.  Possible explanations: 

a) Supremecy Clause – Professor Degmen

b) Due Process – Professor Weintraub.  Failing to recognize a federal judgment could = a taking w/o due process.

4. Federal(F-1)-to-Federal(F-2) – neither the clause nor the statute applies between two federal courts.  See Baldwin v. Iowa State Traveling Men’s Association, 284.  The court doesn’t allow the Δ to relitigate the issue (personal jurisdiction), but lets it stand only on CL grounds of res judicata.

5. FF&C Provisions in Excess of Constitutional Requirement – the following provisions go beyond the FF&C Clause because they require states to enforce equitable relief, i.e., modifiable orders.  This is strict b/c it prohibits an F-2 court from modifying and order that an F-1 court could modify.  This differs from money judgments, which are not modifiable even by the F-1 court.  

a) § 1738(A) – requires sister states to enforce & not modify custody decrees.  The only exception is if none of the parties lives in F-1 anymore.

b) § 1738(B) – same thing for support orders.  

6. Restricting FF&C - § 1738(C) The Defense of Marriage Act.  Sister states do not have to recognize same-sex marriages from other states.

C. Particular Effects of F-1 Judgment on F-2 Courts 

1. FF&C Does Not Expand the Preclusive Effect of a State Judgment – see Marrese v. American Academy of Ortho. Surgeons, 248.  The CA held that an Ill. state judgment regarding P’s associational rights barred P from bringing a subsequent anti-trust suit in federal court, even though the anti-trust issue is one of exclusive federal jurisdiction.  The S.Ct. reversed, holding that the CA must first determine if state ct. meant to bar the anti-trust claim.

a) Metaphysical Standard – this is an impossible inquiry b/c the state court clearly was not thinking about the judgment’s preclusive effect on a subsequent federal action.

b) Possible Exception to § 1738?  If the DJ determined that the state court intended to preclude the anti-trust claim, then he would have to decide if there was an exception to § 1738.  NOTE: this is not the same as saying that there is an exception to FF&C clause.

c) Non-mutual Collateral Estoppel – allowing a prior judgment to have an issue preclusive effect on a present case when the prior judgment involved only one of the current parties. 

d) Offensive Collateral Estoppel – using a prior judgment against a Δ as issue preclusive to P2’s suit against the same Δ.  See, e.g., Parklane Hosiery (SEC case); Hart v. American Airlines, 252.  This is a controversial use of non-mutual estoppel.  Parklane Hosiery was supposed to have a very limited effect.  Fairness problems: 

i. First lawsuit may not have anticipated the second lawsuit and not been litigated as thoroughly as it could have been.

ii. Invites free riders – never want to be the first P if you can benefit from an earlier suit, but never be harmed by it.

iii. Also, Δs have not choice of forum or who sues them first, unlike Ps.

e) Defensive Collateral Estoppel – see, e.g., P sues Δ1 and loses.  P then sues Δ2 over some of the same issues.  The previous suit precludes P from relitigating those issues.  See Bernhard v. Bank of America (J. Traynor).

i. NOTE: there is less of a FF&C constitutional issue if F-2 gives MORE preclusive effect to an F-1 judgment than F-1 would. 

D. Limitations on Full Faith and Credit

1. Real Estate – see Fall v. Eastin, 254.  A state ct. cannot exercise jurisdiction over foreign property to quiet title, but it does have jurisdiction over parties, who are properly before the court, and can those parties’ rights in the property.  In this suit, a H & W get divorced in WA.  WA ct. gives W rights in H’s property in NE.  H then fraudulently transfers the property.  W sues new owners to quiet title, and puts forth her WA judgment. 

a) What should Fall have done?

i. Filed a quiet title suit against her H in NE.  If no personal j. over H, you can get him w/ quasi in rem.

ii. Demand FF&C on the WA judgment.  

iii. Sue the current holders of the land. 

b) Common Misreading of Fall v. Eastin.  The case is often read to mean that sister states have no SMJ over foreign real estate.  The case explicitly recognizes a right to affect real estate interests indirectly.  See 255 highlight (dictum); see also Baker v. General Motors, 13, 14 (“a sister State’s decree concerning land ownership in another State has been held ineffective to transfer title, . . . although such a decree may indeed preclusively adjudicate the rights and obligations running between parties to the foreign litigation”).

2. The Geographic Scope of an F-1 Judgment: 

a) The Test to See if F-1 judgment has preclusive effect on an F-2 proceeding:

i. Is it intended to bind courts in the other 49 states?  

· If the answer it no, the inquiry ends.  See Marrese; Yarborough, 259 (J. Stone, dissenting) (arguing that the GA child support judgment did not purport to preclude the child from getting more if she moved to SC, which required dads to pay more).  

· If the answer is yes, then go to (ii).

· NOTE – very important tactical move to ask the judge to include that the judgment is binding on all 50 states.  The time is ripe for someone to try this w/ an SOL dismissal.

ii. Is there an exception to FF&C that applies here?  

· If not, the state must honor the prior judgment.  See Yarborough, 259 (holding that there was no FF&C exception for when children move – but leaving open what would happen if the father had also moved to SC).  

· If there is, F-2 may be able to disregard the F-1 judgment.  See Elkind, 264 n.1.  Here, the couple divorced in GA and H paid a lump sum for child support; H would have to pay more in GA.  But H moves to CA & wife moves to NY.  CA requires him to pay more.

b) Possible Exceptions to FF&C

i. Child Support Rulings – when both the father and the children leave the state setting the appropriate level of child support, the new state may modify the award.  See Elkind v. Byck, 264 n.1 (distinguishing Yarborough); see also Stone’s dissent in  Yargorough.

ii. Injunctive Relief Beyond F-1’s Authority – see Baker v. General Motors, 13S.  Ginsburg argues that this is just mechanics, not another exception to the FF&C Act, but her discussion assumes that MI intended to bind other courts w/ its order.  Here, the S.Ct. says that MI’s injunction keeping Elwell from testifying against GM in subsequent litigation did not deserve FF&C in Missu b/c MI ct. had no authority to resolve the Bakers’ dispute. 

iii. Workman’s Compensation – an F-1workman’s comp. claim does not have a preclusive effect on a subsequent claim filed in F-2 whether or not the F-1 judgment intends to preclude subsequent suits.  See Indus. Comm’n of Wisconsin v. McCartin, 271 (arguing that F-1 didn’t intend to bar F-2); Thomas v. Washington Gas Light Co., 273 (overruling Magnolia Petroleum v. Hunt).  The reason for the workmen’s comp. exception is that F-1 can have only a nominal interest in prohibiting subsequent additional recovery.  

· Workman’s comp. is distinguishable from tort law in that it is not intended to grant total recovery.  

· F-1 cannot have a legit reason to keep P from getting more $ from his home state.  

· Doesn’t really lower the cost of doing business b/c the worker can always go to the higher recovery state.  One shot rule would only penalize the unintentional screw up.  

· Administrative resource argument, i.e., don’t waste judicial resources w/ duplicative litigation is legit, but doesn’t outweigh the interest in having maximum recovery.

iv. Brussels Convention – general public policy exception. 

v. Proper FF&C Exception Analysis: Requires a balancing of interests – (Nat’l Interests of Comity (FF&C)) & (F-1’s interest of having its judgment’s honored) v. (F-2’s interest in providing additional relief).  In Thomas, Stevens is saying that sometimes F-2’s interests can outweigh F-1 & FF&C.  NOTE:  in the workman’s comp. context, F-2 can only outweigh FF&C if it is the home state.  What interest would a subsequent forum, not home of the P, have in providing additional relief?  This was the situation in McCartin.

3. Last-in-Time Standard for Parallel Proceedings – See Treinies v. Sunshine Mining Co., 286.  This was a dispute between Mrs. Pelkes’s husband & a Mrs. Mason as to the ownership of stock in Mrs. Pelkes’s estate.  There were parallel proceedings in WA & ID.  WA gave judgment first for Pelkes.  ID then gave judgment to Mason, notwithstanding the WA verdict.  Pelkes sues Mason in WA asking the court to declare the ID verdict void.  Sunshine Mining, holder of the stock in question, brings an interpleader suit in ID fed. ct. to resolve this.  Held for Mason – last-in-time theory.

a) Criticism – J. Ginsburg wrote a law review article on this.  She thinks that last-in-time makes no sense here.  Weintraub thinks it makes better sense to honor first-in-time.  I’m speculating, but this is probably an issue of comity.  Federal court wants you to give the state courts a shot to fix it.  If you don’t, they’re going to screw you.

b) How to protect yourself in this situation.

i. If it’s a money judgment in one state, bring an action on that judgment, or have it registered in the F-2 immediately.

ii. Otherwise, just raise this objection on appeal in F-2, and hopefully get up to the U.S. S.Ct., but of course you won’t.

c) Note on Federal Interpleader.  It allows you to sue in a federal district court where any one of the parties lives, and gives jurisdiction over all.  Some states have similar provisions.  E.g., Nevada has ex parte divorces – if one spouse moves to Nevada, the state has jurisdiction over the divorce, even if there is no personal j. over the other spouse.  See Colby v. Colby, 289 n.4.

IV. The Impact of the Constitution on Choice of Law – as a practical matter, a state’s choice of law decision will be constitutional unless it is really outrageous.
A.  Aggregation of Contacts Standard – See Allstate Ins. Co. v. Hague, 349.  For a state’s substantive law to be selected in a constitutionally permissible manner, that State must have a significant contact or significant aggregation of contacts, creating state interests, such that choice of its law is neither arbitrary nor fundamentally unfair.
1. Standard Collapses FF&C and Due Process Requirements – Brennan treats these as one in the same.  See 351 n.10.  Brennan doesn’t think that there is the same need for uniformity in choice of law as there is in honoring judgments.  As a practical matter, he is correct.  Weintraub notes that there are exceptions – internal affairs of a corporation are governed by the law of the state of the incorporation b/c of the pressing need for uniformity.  These are, however, theoretically different questions.  Basically, Brennan says this is about due process; if it’s fuzzy, it’s alright, along as it’s not unconscionable.  FF&C has no real role in constitutional choice of law.

2. Stevens’s Concurrence Treats Them as Two Questions – FF&C asks if Minn. is required to apply Wis. law.  Due process asks if Minn. it is fair & reasonable to apply Minn. law.

3. What Contacts Justify Using Minn. Law?

a) Decedent worked in Minn. – the idea is that Minn. wants him back at work ASAP.  Weintraub says that’s stupid – he’s dead.

b) Allstate does business in Minn. – therefore they shouldn’t be surprised by a suit in Minn.  But they do business in all 50 states!  Should they expect to be sued everywhere?

c) Respondent now lives in Minn.  This is clearly relevant.  Minn. has interests in having her recover, but she moved after the fact.  The S.Ct. held that it was unconst. to chose law by moving after the fact.  See John Handcock Mutual Life Ins. v. Yates, 330.  Brennan distinguishes it, saying that while its not sufficient, it is relevant.  Weintraub says Brennan backs away in n.29, so Yates is probably still good law.

4. Dissenters – want to require a constitutional choice of law standard that looks something like modern interest analysis – 1) Is there a difference in the law?  2) What policies are those differences purporting to advance?  3) Does the law advance those policies?

5. What Fairness & Arbitrariness Mean in This Context.

a) Fairness – it is unfair to apply a given state’s law if it will surprise one of the parties, i.e., the party would have acted differently if it had known that X’s law would apply.

b) Arbitrariness – it is arbitrary to use the law of a state that has nothing to do with the incident.  Although the party may not have changed his conduct, it simply makes no sense to use this law.  

i. See, e.g., Phillips Petroleum v. Shutts, 362 (holding unconstitutional KS S.Ct.’s decision to use its own law b/c most of the Ps, and more importantly, most of the Δs have no contact w/ the state).  This is the first time in 38 yrs that the court found an unconstitutional choice of law.  Weintraub disagrees w/ the result, b/c LA, TX, and OK have very similar laws.  It’s neither arbitrary nor unfair if the law is similar, or the same as another state’s law.   Basically, the KS ct asked for reversal when it failed to address the other state’s laws.

ii. See also Sun Oil v. Wortman, 434 – mirror image of Shutts, but the Court reaches the opposite result.  Here, the ct. identified the fact that the laws were basically the same.  O’Conner dissents in part b/c she doesn’t like the idea of KS predicting what other state would do.

Resurgence of Constitutional Choice of Law Limits:  National Class Actions – Castano holds that you cannot bring a nat’l class action when you have to apply 50 different state laws.  Weintraub says that if you are a P, just stipulate to using the law of the Δ’s home state.
V. Threshold Problems of the Forum in Choice of Law

A. Initial Questions:
1. Under what circumstances should a court deny another state’s law?

2. How does a shift from a territorial choice of law to a consequences-based choice of law affect this inquiry?

3. When & how do we refer to another jurisdiction’s choice of law rules?  

4. What is the traditional standard?

B. Admitting or Rejecting the Action or Defense: Public Policy Concerns

1. Historical Use – when most states were still using territorial choice of law rules, public policy doctrine was a means of dismissing a case when it was clear that a foreign law had to be used, but that that law was so abhorrent to the forum’s public policy that it would rather dismiss the case w/o prejudice than apply that law.  

a) Narrow Public Policy Exception – Loucks v. Standard Oil Co. of New York, 375.  Even though the NY Const. prohibited statutory caps on recovery, Cardozo applied the Mass. statute b/c the Ps would be worse off if he dismissed the case, as Standard Oil had urged.  “If aid is to be withheld here, it must be b/c the cause of action in its nature offends our sense of justice or menaces the public welfare.”  W/ this definition, there will never be a public policy dismissal between sister states; possibly between foreign countries.

b) Broad Public Policy Exception – See Mertz v. Mertz, 379.  NY (forum) had a marital immunity statute, but Conn (situs) had none.  Leman says that Loucks provided a narrow public policy exception for denying recovery for when situs gave less than forum.  This case is distinguishable, he says, because that NY’s limit on recovery is a sound public policy that cannot be waived.  Therefore, he dismisses the case on public policy (w/o prejudice).  Weintraub thinks that this is a silly way to distinguish the cases.  Look to the soundness of the public policy being abated (in Loucks, it was a NY Const. provision).

2. Modern Use – see Intercontinental Hotels Corp. v. Golden, 382.  Here, NY has switched to a consequences-based choice of law system.  The court admits that it would decide Mertz differently today.  The real question is which law applies.  You don’t look to policies as a means of closing the door to a certain suit, but rather as a means of weighing interests.  What is F-1’s law and the policy behind it?  Does it conflict w/ F-2’s law and policy?  If you can satisfy both, or not offend one, apply that law.  If you can’t, you need a means of resolving true conflicts.

C. Notice and Proof of Foreign Law – [Get this day’s notes from Scott]
D. Use of the Forum’s “Procedural” Rules 

1. Introduction 

2. Presumptions and Burden of Proof

3. Rules of Evidence: Privilege – Weintraub says this is a bad area of law for both Civil and CL countries.  If the law is procedural, you do no choice of law analysis; you just use the forum law.  What qualifies as procedural, however, is unclear and circular.

a) Rusty’s Ideal Interest Analysis for Evidentiary Rules [not the law]:  Rule of Thumb – something is procedural for choice of law purposes (i.e., it doesn’t require full choice-of-law analysis) when: 

i. It would be hard to apply another forum’s law.

ii. Likelihood that the rule would affect the outcome in a way that would encourage forum shopping.  Any rule will affect the outcome, but will it affect the outcome in a way that will make people sue in that forum.

b) FRE 501 Privileges – General Rule:  If federal law governs the claim, federal common law determines the scope of a witness’s privilege.  If state law governs the claim, state evidence rules determine the scope of the privilege.

i. Paradox – this is a paradox in the Erie doctrine.  Typically just use state substantive law, and use federal procedural law in diversity claims.  In fact, evidence rules are entitled to a full (state) choice-of-law analysis.  See Samuelson v. Susen, 412 (holding that a federal DC need not blindly apply the privilege law of the state in which it sits; rather, the court gave the evidence rule a full choice-of-law analysis and chose to use the law of a sister state).  

ii. Two levels of Procedural – although the court finds the evidence rule substantive for choice of law purposes, it finds the rule procedural for retroactivity purposes.  Weintraub likes this analysis.  When we ask if something is substantive or procedural, you must examine it in terms of its policy aim for the given situation.  Whereas treating it as procedural for choice of law purposes could promote forum shopping & may affect reliance.  It may make sense to treat it as procedural as far as retroactivity goes b/c it doesn’t change a substantive right.

iii. R2CL § 139 Privileged Communication, 415 – Rusty says this turns the clock back to treating evidence rules as procedural.  Rusty thinks that the restatement muddles choice-of-law w/ public policy scapegoats.  It should be sufficient that the law of state’s rule of decision doesn’t or does admit it.  See Ford Motor Co. v. Leggat, 416 n.1, for an example of a court trying to wrestle w/ this rule.  In sum, public policy exception is a bad idea here; just use choice-of-law.

c) Dépeçage – applying different law to different issues.  Whereas TX products liability law may apply, MI privilege law applies.  See Ford Motor, 416 n.1.

4. Time Limitation – historically, most courts applied their own SOL in every case because it was viewed as procedural.  The common argument was that a forum should use its own procedural laws b/c it is administratively difficult to learn the intricacies of foreign procedure.  That argument, however, is flawed w/r/t SOLs.

a) Common exceptions to procedural treatment of SOLs: 

i. Borrowing Statutes – see, e.g., Trzecki v. Gruenewald, 430 (denying P’s plea for the court to use interest analysis b/c MO had a borrowing statute which required the court to use the SOL of the state from which the cause of action arose).

· Example of a Borrowing Statute – see 430.  “Whenever a cause of action has been fully barred by the laws of the state, territory or country in which it originated, said bar shall be a complete defense to any action thereon, brought in any of the courts of this state.”

· Criticism – although theses statutes were designed to keep from confining courts to rigid applications of their own SOL, this case is an example of how the policy leads to crazy results, especially when all parties are residents of the forum.  Here, two MO parties get in a wreck in Ill.  Why should the Ill. SOL bar the suit?

· R2CL § 142 – recommends getting rid of borrowing statutes if you move to interest analysis. 

· Wiggle Room?  See Bates v. Cook, 432 n.3 (holding that the court could interpret the word “originate” in Fla.’s borrowing statute in terms of an interest analysis).

· Laws of the state – some courts interpret the words “laws of the state” where the action arose to include the choice of law rules of that state.  So, if that state wouldn’t use its own SOL, neither would the forum.  See 433 n.5.

· SOL is part of the substantive relief – if after the interest analysis, the forum finds that the SOL is part of the substantive relief (e.g., wrongful death), don’t require borrowing statute to control.  See 433 n.4.

ii. Judge-made (Specificity Test) – before modern choice-of-law, judges created exceptions that made SOLs substantive, rather than procedural.  The specificity test made a SOL substantive if it was specific to a newly-created substantive right.  If a statute created a cause of action that didn’t exist at CL, and the SOL was specific to that cause of action, it was said to limit the substantive right rather than generally ease the administration of courts.  See Bournias, 419 (holding that a SOL was not substantive under the specificity test b/c it covered a huge code, including several causes of action).

· Other examples of judge-made exceptions:

1.  Does the SOL have substantive attributes?  E.g.,  must it be pleaded?

2. How does the foreign state treat it?

· Criticism – these judge-made exceptions are too wooden.  See, e.g., Nelson v. Eckert, 422 n.  An Ark. Ct., applying the TX wrongful death statute says that you don’t apply TX’s sol b/c it isn’t in the same statute as the substantive rule.  And, you don’t apply Ark.’s sol b/c it is substantive.  Instead the court used the general 5-yr sol in Ark.  Weintraub says this is a stupid result.  It shouldn’t matter that the TX’s sol wasn’t in the same provision.  If it’s another provision specifically for that cause of action, it should still be substantive.

b) Statues of Limitation v. Statutes of Repose – distinction made by some courts is similar to that of the specificity test.  Whereas the aim of SOLs is to ease the administration of courts, SORs are substantive limits on the right to sue.  Weintraub suggests that SOLs also have a substantive component, so this isn’t the best distinction.

i. Statute of Repose – starts at the time of the sale.  P must be injured and sue w/in that time frame.

ii. Statue of Limitations – starts at the date of the injury.

c) Modern Treatment of SOLs – see Heavner v. Uniroyal, Inc., 422.  Says that NJ will no longer use the procedural/substantive dichotomy, just regular interest analysis for SOLs.  Judge notes the dangers of forum shopping and dispels the idea that it is hard to apply a foreign state’s sol.  NOTE: the judge was able to do this b/c NJ was not bound by a borrowing statute.

d) Common Conflicts Problem:  Products liability dispute where manufacture’s SOL is favorable to the P, and the P’s SOL is favorable to the manufacturer.  [put this somewhere else in the outline].  Manufacturer’s state law is designed to protect consumers, while consumer’s state is designed to promote business.  You don’t help business in consumer’s state by protecting foreign Δs, so apply the manufacturer’s law.

e) Louisiana Conflicts Code – art. 3549.  Weintraub likes this b/c it gives lots of wiggle room – use La. SOL unless: 

i. (1) action would be barred in La., but not the place whose substantive law will apply; or

ii. (2) the action would be barred under the state whose substantive law will apply, and the La. has no compelling policy reason to keep it.

f) Weintraub breaks it down:  if committed to modern analysis, you generally do not want any rigid rules.  La. Conflicts Code is good b/c it leaves lots of wiggle room.  R2CL, for example came up with a rule that is generally good, but falls short.  Rule was – always apply your own shorter SOL.  But in a case like Ledesma, 433 n.5, where P is from forum and Δ manufacturers are from states whose SOLs had not run, there is no reason to give them more repose than their home state would.  The difference between 1-yr and 2-yrs is not a big difference in staleness.  Another major shortcoming is that the R2CL makes no distinction between dismissal on the merits or dismissal w/o prejudice.  If dismissal is on the merits, you can bring an action on it in sister states and bar subsequent suit.

5. Does the Constitution require courts to treat SOLs as substantive?  NO.  See Sun Oil v. Wortman, 434.

a) Majority (Scalia) – we’ve been doing if for 200 years, it ain’t unconst.  The states have a legit enough interest in keeping out stale litigation for them to apply their own SOLs.  Although giving SOLs modern COL analysis may be the wiser choice, it is a policy decision for the state.  Also, applying KS law for interest rate recovery does not violate Shutts b/c at worst, it’s just a misconstruction of those state’s laws.

b) Brennan – hardcore cryptic.  Says that you must determine if the state is using its SOL as a statute of repose or merely a means of keeping out stale litigation.  The only way to know this is by asking what the forum would do if it wasn’t the forum.

c) O’Conner – agrees w/r/t the SOL, but says the answer would be different if LA, TX, and OK regarded their SOLs as substantive.  But disagrees that KS can use its own interest law b/c LA, TX, and OK are unclear.  Weintraub says that this is a legit concern, but in this situation, there was no real difference between the laws.

d) Bottom Line – Shutts was a limited holding.

e) NOTE – all three of the opinions would be different if there were S.Ct. decisions in each of those states saying that they regard their limitations as substantive.  For Scalia, it would probably have to be a case involving these specific parties that was dismissed w/ prejudice.

E. Reference to the Choice-of-Law Rules of Another Jurisdiction – if a domestic choice-of-law rule points to the law of another country or state, does that mean the whole law of the state, or just the internal domestic law?
1. Renvoi – literally, “to send away.”  In this context it means that the forum would apply the law that some other state would apply.  But what happens when that other state would apply the law of the country that issued the renvoi?  Where does it stop?  See In re Annesley, 441.  English territorial choice of law rule would apply the law of “the domicile at death,” which was France in this case.  France, however, would use the law of the deceased’s nationality, which was England in this case.  Weintraub gives three ways that courts analyze these brain teasers:

a) Easiest Way – forum court’s choice-of-law provision only refers to the other country’s internal domestic law.   Here, English law points to French law.  The inquiry stops here.  Forum uses French internal law.

b) Accepting the Renvoi – forum court’s choice-of-law provision refers to the whole law of the other country.  French courts would apply English law (renvoi).  English court would accept the French court’s renvoi and apply its own law.

c) Sitting and Judging – the forum acts as if it were a court in France.  It decides that a French court would look to the whole law of England.  England would use French law, and the court decides that the French court would accept the renvoi and apply their own law.

2. R2CL § 8 Suggests Three Narrow Situations When a Forum Should Look to Another Forums Choice of Law Rule (see 445-46 n.2):

a) The forum wants to reach the same result as the other jurisdiction.  E.g., adjudicating interests in real estate in another country.  Situs country will insist on using its own laws.  No point in trying to do otherwise.  

b) The forum has no substantial relationship to the particular issue or the parties and the courts of all interested states would concur in selecting the local law rule applicable to this issue.  Good for situations in which the forum has no interest and the parties would agree on using the choice of law rules of another country.

c) The forum wishes to determine whether the other jurisdiction asserts an “interest” in the application of the other jurisdiction’s law.  For example, in In re Annesley, France may have been indicating that they had no interest in dealing with the estate of a foreign national.  Although this was a territorial choice of law rule, it may be probative of France’s interest in the dispute. 

i. Using another forum’s choice-of-law rules in interest analysis – if the other forum uses an interest analysis, you may be able to look to one of their decisions to see how to resolve a true conflict or get information on the policy behind their law.

ii. NOTE – generally, if the other state has a territorial choice of law rule, it will tell you little about their policy.  Renvoi is a good tool if the other state/country’s COL rule reflects something about the purpose of their law.  See, e.g., Haumschild (CA would apply Wis law w/r/t spousal immunity; the only reason CA has it is b/c it is a community property state.  Doesn’t intend to impose the statute on visitors to CA).

VI. The Problem of Choosing the Rule of Decision

A. The Received System and Tradition

1. Territoriality and the Jurisdiction-Selecting Process

a) Vested Rights Doctrine – the R1CL all choice-of-law issues were subject to a vested rights analysis.  That is, a party’s rights in a cause of action vested when the last event necessary to make an actor liable for an alleged tort took place.

b) Beale’s Dogmatic Rules – choice-of-law had nothing to do w/ the content of law.  In fact, the doctrine consciously avoided basing decisions on the content of the law.  E.g., lex loci delcti; lex loci contractus.  He thought that there was no fair solution to true conflicts, which would inevitably come up.  Therefore, it was better to have these inflexible rules.

2. Examples of the System in Operation

a) The Forum Applies its Own Rule of Decision – e.g.: 

i. Divorce – most states use their own divorce laws irrespective of where the parties were married  and where the effects of the marriage currently are.

ii. Worker’s Compensation – usually involves special procedures and a separate recovery system.  States are very particular about the way they enforce their worker’s comp laws.  Not necessary to show fault.  These statutes were put in to end the CL fellow-servant defense.

iii. Datum – this isn’t really a COL issue at all.  Sometimes, courts use another state’s law for the purposes of defining rights under their own laws.  See People v. Olah, 452 (examining NJ’s definition of felony to see if a prior NJ conviction satisfied NY’s felony requirements, making Δ punishable as a 2x offender).

b) Traditional Rules

i. Tort – lex loci delecti (the law of the place of injury).  See, e.g., Alabama Great Southern Railroad Co., 453 (denying P recovery under Ala. statute b/c the injury occurred in MS; it didn’t matter that the employment contract was signed in Ala. or that negligence took place in Ala.); see also Victor v. Sperry (holding that Mexican law, including Mexican damage caps, had to apply because that is where the injury took place; it doesn’t matter that both parties are from CA); 

· NOTE – the standard was the law of the place of injury, not the law of the place of negligence.  Based on vested rights argument.  BUT Rusty points out that there is no cause of action w/o negligence either, so vesting isn’t the best way to describe it.

· NOTE Also – the construction of Ala.’s psuedo-worker’s comp statute was sloppy.  The statute did not require the injury to occur in Ala.; they added that as statutory construction.  CL precedent did not bind the court in its interpretation of this statute.  The statute probably intended to allow Ala. workers injured across state line to be able to recover.

· Judge Wyzanski’s Early Interest Analysis – see Gordon v. Parker, 460 (allowing a Penn. P to recover under Mass. law for alienation of affection, even though Penn. forbids it).  Rather than simply applying the law of the marital domicile (Penn), the court applies the law of the place of injury (Mass).  The court notes that Penn’s possible interests are: 1) get this sleeze out of our courts, or 2) protect Penn Δs.  It has no interest in protecting Mass. Δs.  On the other hand, Mass. has an interest in discouraging self-help.  Should have legislative history to do this.

ii. Contracts – unlike torts, contracts was not handled w/ one monolithic rule.  There were multiple rules for contracts, not all of which were territorial.  Issues arise in two contexts: validity and construction.

· Law of the place of contract (lex loci contactus) – See Miliken v. Pratt, 464 (upholding a K between wife from Mass., which didn’t allow women to K, and Ps, who lived in ME, which allowed wives to K).  Rejects law of marital domicile b/c that will go with her wherever she goes; impractical in a mobile society.

1. Lex loci contractus has holes too.  What if wife lives in a state that allows her to K, and goes to a state that doesn’t?  Seems like this K should be valid.  See Pearl v. Hansborough, 466 (case that does just that to the judge’s criticism in this case).  Makes us think that this isn’t what drives the holding here.

2. Is the K really completed in ME?  Probably not.  K isn’t completed until delivery in Mass.

3. This is a modern conflicts decision.  The rule here is use the law of place of K if it validated the K.  Here we have a true conflict.  ME wants its creditors to be able to recover.  Mass wants to protect its wives from taking on deadbeat H’s debts.  Reason they allow the K is b/c 1) the trend is to do that (better law), and 2) Mass has since changed its law, just not retroactively.

· Apply the law that validates – see Louis-Dreyfus, 468; see also Seeman v. Philadephia Warehouse Co., 472 (adds an alternate reference component; K made in F-1, performed in F-2).

· Law that the parties intended to apply – see Pritchard v. Norton, 470.  Don’t always apply the law that validates if the parties didn’t intend to apply it.

· Usury – R2CL § 203.  The only outcome oriented COL rule in the restatement 2nd.  Apply the law of the state that will validate the contract over a usury law.

· Apply the law the parties stipulate to use, even if it’s a question of validity – see Siegelman v. Cunard White Star, 478.  (NOTE: when drafting a COL provision, always specify if it covers validity!)  This is the most pervasive COL rule in the world.  Endorsed by the Rome Convention, R2CL, and most other jurisdictions.  There are some debates about this rule:

1. Does the chosen forum have to have a substantial connection to the transaction before you select it?  R2CL requires a significant relationship w/ the forum.

2. What exceptions/limits on party autonomy?  The Rome Convention allows consumers to use their home state’s law if it benefits them.

iii. Drafting Choice of Law Provisions (Clauses are malpractice).  Be aware of the major issues:

· How does the chosen law affect construction?  What we mean here, is what rules apply to the holes not filled by the K.  But, a good K will have few holes.  E.g., always say what will happen in the event of impossibility of performance – don’t rely on default rules.

· How does the chosen law affect validity?

· When you chose a law, do you mean the whole law of the country, including COL?  Most jurisdictions will assume that you mean just the substantive law unless you specify.

· Does the COL provision apply to torts arising from the K (e.g., defamation related to the transaction)?

· Weintraub’s Jurisprudential Critique – you can get all of the benefits of a COL provision from an alternative reference statute that validates the contract, with some exceptions for consumers.  Problems w/ COL clauses: 1) courts might apply them to invalidate! 2) there are limitations in the laws you can select. 3) hard to know what exceptions there will be.

iv. Real Property – the new analysis has not been widely adopted for real estate.  Monolithic rule: apply the law of the situs.  See Sinclair v. Sinclair, 485.  The ct applies the law of the situs of the real estate to award wife more than she would get from her home state.  

· Reasons for adhering to this rule: 1) it is an easily administered bright-line rule, and 2) it is too hard to track title to land in other states.  Weintraub says that the difficulty of tracking title argument is bogus.  Just require the winner to register the judgment.  The same would be required if the judgment was given in that state.  A bona fide purchaser would have rights in the property unless you filed.

· Rule ignores legitimate policy interests.  See Toledo Society for Crippled Children, 487 – OH father leaves a bunch of land to OH charities less than one-year before he dies.  OH doesn’t allow this – keep you from getting conned.  TX, the situs of the property, allows it.  Although TX’s only contact was as the situs, it applies its own law.

B. Escape Devices – these were some of the exceptions that courts created to get around the unfairly rigid territorial COL rules.  Commonly used in 3 situations: 1) Stoop opposing counsel.  See Garza, 497.  2) The territorial rule makes no sense, but the court couldn’t articulate why.  See Grant, 493.  3) The court knows of modern conflicts, but it can’t get a majority to go along – this is a compromise.  See American Motorist Ins. Co., 500.
1. Characterization – Weintraub likens the state of COL in this point in time to a large filing cabinet.  Depending upon which drawer you opened, a given case could require a different COL rule.  E.g., pull open the family law drawer – law of the marital domicile.

a) Substance v. Procedure – see Grant v. McAuliffe, 493.  AZ (situs) has a law prohibiting recovery if a tortfeasor dies, CA (forum, P, Δ) does not.  Δ says the survival statute is clearly substantive b/c a prior case held that it was substantive for retroactivity purposes.  Traynor says no, it can be substantive for one purpose, but not for another.  Traynor says this is just about the dissolution of Δ’s estate, which is a local matter, therefore use local law.

i. Weintraub Criticizes:  Traynor drops the ball.  Real question should be: is this the kind of rule that would encourage forum shopping?  The answer is yes!  If he was really concerned about a substantive/procedural dichotomy, it would have come out the other way.  [next question is would it be fair to apply the forum law?]

ii. Traynor recants – he later is critical of his own decision.

iii. Paradigmatic False Conflict.  Both parties were from CA, so only CA could have interests here.  But see 495 n.2 – it is a true conflict if the Δ is from AZ.  You would have to go to some default rule to resolve this, e.g., better law rule might be a good candidate.

b) Nature of the Action – the court recharacterizes the type of action in order to use a more sensible choice of law rule.  See Haumschild v. Continental Casualty Co., 495.  H & W (Wis.) involved in an accident in CA.  CA has spousal immunity, Wis. doesn’t.  If the court treats this as a tort issue, it must apply CA law.  But, the court treats this as a family law issue and applies the law of the marital domicile.

i. Weintraub Criticizes: although the ct reached a sound result here, the rule is undesirable b/c it substitutes one territorial rule for another.  See Haynie, 497 n.2 for an example of how this rule leads to silly results when the facts change.  Here, H&W (Ill. – spousal immunity) collide with a Wis. driver.  W sues Δ and Δ seeks contribution from H.  The Wis. ct denies Δ’s recovery b/c the law of the marital domicile, Ill., does not allow wife to sue for contribution!

ii. Most courts apply the law of the marital domicile, even if it creates immunity.

iii. Policies Behind Spousal Immunity:

· Don’t create marital discord. 

· Don’t milk H’s ins. policy. 

· In community property states, don’t allow tortfeasor to benefit from his own negligence, b/c any recovery for W would be 50% H’s.

iv. Rigid Territorial Solution is bound to give you the wrong result when you change the factual scenario.

v. Another Example – see Garza v. Greyhound Lines, Inc., 497.  Texan Ks w/ a TX co. for a bus trip to Mexico.  Injured while in Mexico.  Sues Δ in TX.  Δ says this is a tort, must use law of the Mexican state.  P says no, I’m suing for breach of K to give safe travel.  Gets TX law to apply.  Weintraub says that it is almost impossible to know if something is a K or a tort – another criticism of these tactics.

2. Renvoi – see Amer. Motorists Ins. Co. v. ARTRA, 500.  P(Ill.) is insured by Δ (Ill.).  They contract for coverage in Ill.  P sells some property to 3rd party in MD.  3rd party discovers that P was polluting & sues P.  P sues Δ in MD.  Δ says don’t use lex loci contractus – antiquated.  Instead, use renvoi.  Ill. would use MD. law.  The court accepts the renvoi, and applies MD law, thus invalidating the coverage. 

a) Weintraub find this case odd.  The court bends over backward to choose a law that will not get the pollution cleaned up.  See R2CL § 193.  Applying the law of the place of pollution only makes sense if it favors cleaning up the pollution.

3. Public Policy – see Kilberg v. Northeast Airlines, Inc., 503.  Holding that the Mass damages cap to its wrongful death statute is contrary to NY public policy.  The court applied the Mass statute w/o the cap.

a) New Use of Public Policy – in Louckes, Cardozo used public policy to dismiss a case that was too counter to NY policy.  Here, we use public policy to tilt the balance toward NY law.  More like modern interest analysis.  True conflict – NY adequate recovery.  Mass – protection of its corps.  Resolve in favor of NY.  Not unfair to Mass b/c they know that they deal w/ NYers.

b) Splitting Statutes – here, the court used the Mass statute, w/ the NY no damages cap rule.  Weintraub says that when you get a result that is different from what you would get by applying either states’ laws, something is fishy.  

4. Property: Equitable Conversion & Contract-Conveyance Distinction.  Equitable Conversion – see Toledo Society, 487.  Converting land into personal property (i.e., stocks) to take advantage of the law of the situs as opposed to the law of domicile at death.

5. Weintraub’s Criticism of Escape Devises – many scholars advocate territorial choice of law rules w/ these escape devises as a means of avoiding patently bad results.  Weintraub argues that this makes for the worst of both worlds.  The advantages of territorial COL rules are predictability and ease of administration.  W/ these erratic exceptions, the rules are neither predictable nor easy to administer, and they fail to address the underlying interests of the laws.

C. Transition: The Search for New Approaches

1. Early Gropings – see Schmidt v. Driscoll Hotel, 506.  MN S.Ct. applies its own dram shop law in a suit between a local bar owner and a MN resident who gets in a wreck in Wis. after leaving the bar.  The court does a rudimentary interest analysis & finds that MN has the more significant interests here.

a) Problems w/ the ruling:  some of the dicta is wrong.  Why would the MN bar owner not be subject to a similar Wis law if Wis had a dram shop law?  MN S.Ct. was considering using Wis law as the situs of the accident.  Why then could there be no personal j. over the MN bar owner?  Weintraub thinks these are related inquiries.

b) Counting Contacts – some early attempts at a consequence-based COL rule were more about enumerating the contacts rather than evaluating the policy interests.  See Auten v. Auten, 508.

2. Scholarly Camps [Take Notes!]

a) R2CL – not an entirely consistent body of law.  In some areas, it advocates pure interest analysis, but in other areas, it recommends keeping old “nature of the cause” exceptions, i.e., filing cabinet approach.  Compare § 6 with §§ 170, 188.  The court should recognize that this is not just about counting interest; it is also about making sure that it is appropriate to assert those interests in this case.

D. The New Era

1. The Basic Analysis – Weintraub: A Pragmatic Approach, 517.

a) Step 1 – is there a difference between/among the state laws proposed?  If the answer is no, there is no need to do any more analysis.  If the answer is yes, proceed to step 2.

b) Step 2 – what contacts do the states have with the controversy and how do these contacts relate to the underlying policies of each state?

c) Step 3 – Identify the type of conflict and make a pragmatic choice of law dependent upon the consequences of your application.  

i. False Conflict: if, in light of its contacts with the parties or the transaction, only one state will have the policies underlying its tort rule advanced, apply the law of that state.

ii. No Interest Cases: if none of the states having contacts w/ the parties or the transaction will have the policies underlying its tort rule advanced (see Neumeier, 525), you must have some sort of default or tie breaking rule.  Weintruab suggests we apply the law that will favor the plaintiff unless one or both of the following factors is present: 

· That law is anachronistic or abberational.

· The state w/ that law does not have sufficient contacts w/ the Δ or the Δ’s actual or intended course of conduct to make application of its law reasonable.

iii. True Conflict: if two or more states having contacts w/ the parties or the transaction will have the policies underlying their different tort rules advanced, [see discussion above].

2. Adopting the New Choice of Law Rules 

a) Babcock v. Jackson, 520 – considered the first move toward consequences-based COL.  Two NYers are involved in a car accident in ONT.  ONT has a guest statute, NY does not.  Guest sues driver for negligence in NY, which law should apply?

i. Conduct Regulating v. Loss Allocating Rules – some courts have made a bright-line distinction between conduct regulating (law designed to have an immediate impact on conduct, e.g., speed limits) and loss allocating (law designed to apportion damages equitably, e.g., guest statutes) rules.  Those courts say that you always apply a forum’s conduct regulating rule, but subject loss allocating rules to full interest analysis.  See 524 n.3.

· Weintraub sees the reasoning, but generally suggests to stay away from bright-line rules.  At some level of abstraction, it becomes difficult to know if the law is really loss allocating (e.g., speed limit regulates conduct, but what about its application as negligence per se?).

ii. Criticism of Babcock’s Interest Analysis – although Babcock ultimately reached the correct result, Rusty challenges some of its assumptions.  E.g., this accident will have no affect on ONT ins. rates.  The prime factor is the number & costs of accidents principally garaged in ONT.

b) New York Back-Pedals – see Neumeier v. Keuhner, 525.  Recognizing that interest analysis is often difficult to apply and therefore unpredictable, NY opts to put in place some rules of thumb.  Rusty criticizes these b/c they are not particularly well-drafted and their escape devises eat up the value they generate in predictability.

i. The Neumeier Rules:

· Dolled up common domicile rule – Wis went through the same torture w/ its marital domicile rule, and ultimately rejected it.  This rule has no fudge room, and can sometimes make no sense.  

1. Schultz v. Boy Scouts of Amer., Inc., 554, demonstrates how stupid these rules are.  A boy is molested in NY, but shares domicile w/ a Δ .  Their state law has a charitable immunity statute.  But rather than breaking the tie w/ the law of the place of injury, they do a phony interests analysis & decide that the molester’s law should control.

· Territorial Fairness Rule – poorly drafted way of saying “when in Rome.”  Rusty note that the exception should apply to both circumstances.  You don’t always want to apply the host’s law in his home state.  See 531, n.1.

· Very complex place of injury rule.

1. Weintraub – should use this as a tie-breaker when there is horrible activity that you would want to deter generally, but particularly in your own state.

ii. Comparative Analyses of Foreign COL Rules – many foreign countries have, in the last 10 years, moved to consequences-based COL rules. [Takes Notes from 533-36].

c) Duncan v. Cessna Aircraft Co., 536 – court does an excellent job of pure interest analysis.  It specifically rejects § 170 R2CL and adopts the most significant relationship test and rejects all other territorial rules applied in other substantive areas.  See 539 n.4.

d) Interest Analysis for Real Property?  See Rudow v. Fogel, 549 (applying interest analysis to choose NY constructive trust law over Mass law (which does not allow constructive trusts) when the property in question was in Mass).  NOTE: this case is the exception, not the rule!  Most courts still use territorial COL rules of disputes over real estate.

3. Common Problems with Interest Analysis

a) Predictability – see DeSantis v. Wackenhut Corp., 587 (refusing to apply a derogation agreement between two sophisticated parties in the name of interest analysis).  Outrages the business community in Texas.

i. Tex. Bus. & Com. Code § 35.51 – in any transaction involving $1M+, always apply the law, other than the COL rules of a chosen forum in the K, notwithstanding the public policy of the TX ct.

ii. Q: How do you avoid this type of problem w/o a statute like this one?  Also draft a choice of forum clause, choosing the state whose law you chose.

iii. Q: How do you get other states to give that judgment FF&C?  Other states don’t have to apply injunctive relief, b/c those are modifiable orders.  But draft the non-compete clause so that it has a daily monetary penalty!  Then he’ll stop.

b) True Conflicts – two or more states have legitimate interests in the suit; both states’ policies would be advanced by applying their law.

i. Cooney v. Osgood Machinery, Inc., 561.  Factory (Missu) purchases a machine from manufacturer (NY).  Factory alters machine, removing safety mechanism to increase efficiency.  Worker gets hurt & sues manufacturer.  Manufacturer tries to implead factory for contribution.  Missu doesn’t let you do that (has to do w/ their worker’s comp law), but NY does.  True conflict.  Neither party availed itself to the other’s law.  Court breaks the tie in favor of Missu b/c: 1) NY is abberational, and 2) place of the injury was Missu. Place of injury is appropriate, the ct says b/c it is the only place that the parties have associated themselves in a significant way.

· Compromise – Weintraub says that a good court might consider lowering the manufacturer’s liability by the %age that the factory would have been liable.  This way, NY isn’t unfairly punished, and P can still recover against factory in worker’s comp court.

ii. Lilienthal v. Kaufman, 594 (resolving a true conflict by using the law of the forum to break the tie).  CA creditor goes after OR debtor.  OR law protects spendthrifts from creditors & invalidating their obligations.  CA would enforce the K.  Ct. recognizes the true conflict and substantial contacts, but blindly uses OR.

· Criticism – this is stupid an baseless.  It leads to a race to the courthouse.  This is particularly dumb b/c OR had just overturned a lex loci contractus rule, which would have used CA.

iii. Casey v. Manson Construction, 598 – OR manages to come to an equally stupid result, this time relying on an old territorial rule (lex loci delecti) as the tie-breaker.  Denies OR wife’s loss of consortium claim in favor of Wash law.

c) Changes in Circumstances – how should a court treat subsequent changes in the parties’ circumstances that may affect the interest analysis.

i. Reich v. Purcell, 606 – Traynor says that the court should always ignore subsequent changes in residence.  Traynor is worried here about forum shopping.  Weintraub is skeptical about this argument, but points us to a case where the Ps admit to doing just that.  See Nesladek v. Ford Motor Co., 29Supp. (also refusing to consider the P’s change of circumstances). 

ii. Would it be unfair to apply OH law to a Missu Δ in CA (Purcell)?  Rusty says no, as long as it gives recovery equal to or lower than CA, which was the Δ’s home state.  This is good standard for Class Actions.  Δs cannot argue that the law is unfair if it is the same as, or more generous to them than their home law would be.  Weintraub thinks that Traynor gets esoteric here.  Should just ask if OH and CA law are different.  They aren’t, so for administrative ease, use CA law.

iii. Courts that do consider changes in Circumstances:  Miller v. Miller, 610.  Mirror image of Purcell.  Two brothers get in a wreck in ME.  The Δ moved from ME to NY, which is where the decedent lived.  

iv. Note – Weintraub likes this note, which proposes that it is not a good idea to say that you categorically will not consider changes in circumstance.  See 612-13 n.1.

d) Fairness – although the Constitution provides a very low bar for what is a permissible choice of law, sometimes it is just unfair to use a given state’s laws.  This is an often overlooked arm of interest analysis.  It is just as important to show that the state has a sufficient contact to use the law is it is to show that the choice was reasonable.  

i. Rusty’s Fairness Spectrum for Unintentional Torts (negligence): 

· P’s forum law is abberational.

· P’s forum law has insufficient contacts w/ the Δ.  See Mexico City hypo – Mexican driver is served while vacationing at Padre Island.

· P’s forum law has insufficient contacts w/ the Δ who is from another State.  (here the liability coverage is likely to be comparable).

· P get injured in a Taxi cab coming from the airport.  Not as unfair to use P’s law b/c cabbie knows he’s picking up out-of-towner’s.

· Rosenthal v. Warren, 613 – Δ advertises itself as a world renown hospital & gets patients from lots of places.

· Miller v. Miller, 610 – passenger is Δ’s brother, so he KNEW that he was from NY.

· Kilberg v. N.E. Airlines – P buys his ticket in NY, flies out of NY.  No serious fairness issue at all.

ii. Two Prongs of Interest Analysis

· Consequences-Based Interest Analysis – question is whether the jurisdiction has an interest in the dispute.

· Is that law fair & reasonable?  Perhaps better law and aberrational test falls under this category more.  The tie-breakers encompass this question.

e) No Interest Cases – see, e.g., Neumeier v. Kuehner, 525.

f) Complex Litigation – there is a huge choice of law hurdle for commonality.  Courts often examine the laws and try to fit them into workable groups.  Weintraub says the best thing to do is stipulate to the Δ’s law.  But what about Allstate v. Hague?  Weintraub says its is distinguishable b/c there the class counsel hunted the country for a P w/ a favorable law.

i. See Complex Litigation Project - § 6.02

· (b) allows the court to divide up cases if several different laws should apply.

· (c) gives three forums that the court should look to find the law of decision: (1) place or places of injury, (2) place or places of conduct causing the injuries, and (3) the primary places of business or habitual residence of the plaintiffs and defendants. 

· (d) if only one state in (c) has an interest, apply that law.  If there is a conflict, however, use the following rules: 

1. mass accident scenario – if place of wrongful conduct and injury are the same, use that law.

2. if you cannot use 1, if all parties live in the same state (or live in states w/ identical laws), use that law.

3. if you cannot use 1 or 2, if all plaintiffs live in the same state (or live in states w/ identical laws), but Δ is not from that state, use that state’s law.

4. in all other cases, use the law of the state where the wrongful conduct occurred. If it occurred in more than one state, use the one w/ the most significant contacts.

· (e) WIGGLE ROOM – where the (c) or (d) would lead to unfair surprise or arbitrary results, the transferee court could just do a general interest analysis.

4. Common Tie-breaking Rules for True Conflicts

a) Better Law – chose the more modern law over an anachronistic or abberational law.  Also relevant is whether the state has since repealed that law, just not retroactively.  Note this is only useful as an objective test, i.e., a counting of heads.  We cannot rock back in our chairs & decide which one is better.

b) Use the Old Applicable Territorial Rule – See Casey v. Manson Construction, 598.

c) Law of the Forum – See Lilienthal v. Kaufman, 594.

d) Comparative Impairment – see Bernhard v. Harrah’s Club, 600.  This is a very inexact test.  Basically, it says that you apply the law of the state whose policy would be more impaired by applying the other state’s policy.  Here, a CA driver gets drunk at a NV casino, gets back to CA, and injures another driver.  NV – no civil liability to the bar owner, CA gives civil liability.  True Conflict.  Court decides that it would hurt CA more to apply NV.  Weintraub says this can come out either way – not a test at all.

i. Sensible Application:  comparative impairment can be sensibly applied in certain circumstances.  E.g., Rule Against Perpetuities – states w/ rules of different lengths all have the same policies.  It will probably hurt the state whose citizen drafted the will in reliance of his state’s laws rather than the forum state.

ii. NOTE ALSO – Intercontinental Hotels, 382 – also a good candidate for comparative impairment.  The court noted that Puerto Rican law allowed for elimination of debt so as to not impoverish the family.

iii. Offshore Rental, 605 – here a CA court uses a comparative impairment/better law hybrid to use the LA law.  CA Δ is sent through his company to LA to work.  Injured in LA.  CA allows you to sue 3rd Party in employment K (i.e., the LA Δ), but LA law does not.  LA – interest in promoting freedom of investment in LA borders for both local and foreign investors.  CA policy is unusual and outmoded.  CA company could have easily gotten ins. to cover this type of injury.  Good result, but probably b/c of better law deal.
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