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Introductory Material


History


It used to be that judges entirely controlled admission to practice; generally an apprenticeship was required with an oral exam.  The lawyer was extremely geographically bound as to where he could practice


Today, the courts and the legislature share the job of regulating the bar


The legislature usually involves itself with fees and advertising


The ABA is a voluntary association of lawyers that promulgates standards.  They have no actual power, but are extremely influential over the state bars (in fact, the ABA started the state bars)


Sources of PR rules


Early 19th century – Hoffman’s 50 resolutions


1887 – State bars begin drafting advisory statements


1908 – ABA Canons of Professional Ethics


1969 – ABA Code of Professional Responsibility 


1983 – ABA Model Rules of Professional Conduct (MR)


45 states have currently adopted the MR, but many have modified them.  Texas, for instance, has substantially changed the rules. 


Why regulate?


Protect the public


Maintain quality of legal work


Assure access to legal services


Preserve order in the legal system


Forums of Regulation 


State disciplinary system (e.g., state bar) – typically, a client must complain and the bar investigates, has hearings, and decides whether to impose sanctions.  Effective for bright-line situations, but not very effective for the “gray areas”


Private Malpractice – private citizen sues for malpractice


Judicial Regulation – usually for discovery abuse, frivolous filings, etc.; better than the bar for the “gray areas”


Admission to Practice


Common State Bar Requirements


Education – most require an undergraduate degree and a law degree.


The law degree must usually come from either an ABA-accredited law school or a state-approved non-accredited school (usually local schools).


The Clinton administration has challenged the ABA requirements for accreditation; as a result, the ABA has relaxed its requirements.


Age – Most states have a 17 or 18 year old minimum; rarely (if ever) an issue given the education requirement.


Examination – The applicant must pass the state bar exam.


Citizenship/Residency 


Citizenship/U.S. Residency


Griffiths – cannot require that a person be a U.S. citizen; if a person has a green card, they must be permitted to take the bar exam under the 14th amendment equal protection clause 


Non-U.S resident may be barred since they have no constitutional protections.


State Residency


Piper – a state residency right is unconstitutional; practicing law is a fundamental right and not a mere privilege.  Thus, facial discrimination against non-residents is not allowed.


However, it is unclear if impact discrimination is unconstitutional.  If this is the case, then a state could only discriminate if:


It has a substantial, compelling interest, and


The discrimination is narrowly tailored to achieve that interest.


The Supreme Court has never found a residency requirement to be valid.  Ex:


Friedman – Virginia rule permitting VA law school graduates to be exempt from the VA bar exam was held unconstitutional under the privileges & immunities clause.


Barnard – Virgin Island had rule limiting admission to residents.  VI claims compelling interest stemming from distance to mainland and administrative hassle of keeping up with bar members from all over (VI was popular because you would have to take CLE down there – a tax-deductible vacation).  Court strikes down rule, saying VI could just increase costs to pay for administrative upkeep.


HYPO: Law requiring in-state office (but no mention of “residency”).  Constitutionality is unclear; if a full-functioning office then probably not; if a mailbox, the probably yes.


HYPO: LA begins to require out-of-state applicants to take a year of LA law to practice in LA.  May be constitutional, since LA’s civil law (e.g., Napoleonic code) is different enough to require the additional instruction.


Character & Fitness 


Considerations by the state bar:


Violations of criminal or civil laws


Tax offenses, extensive litigation, and drug offenses are important.  Americans with Disabilities Act (ADA) will likely prevent denying admission based on addiction


Things like context, time passed, and applicant’s reaction to the punishment are all considered.


An occasional misdemeanor is OK, but a pattern of such behavior is likely to be a problem for the applicant. (DeBartolo)


The big issue is what the crime says about how you will perform your duties.  Thus, tax evasion is bad (Agnew), while violating sodomy laws is OK (N.R.S.)


Business behavior – e.g., embezzling funds, mismanaging funds, large unpaid debts are all “red flags”  (The issue being “how do you handle money?”)


Bankruptcy 


Bankruptcy itself is not a reason to deny admission


However, conduct before and after can be considered (e.g., did the applicant go on a spending spree before declaring bankruptcy?)


Model Rules


MR 8.1 – Bar Admission and Disciplinary Matters


Applicant shall not make a false statement or fail to disclose a fact necessary to correct a misapprehension or knowingly fail to respond to a question


Out of State Practice


Normal Admission


You can always be admitted via the normal application process (e.g., take the bar exam, etc.)


Many states have reciprocity agreements.  These waive the exam requirement (but not the character evaluation); however, the applicant must have practiced in his home state for a number of years


Admission Pro Hac Vice (“for one time only”) (litigation only)


An out-of-state lawyer may request he be admitted for one case at the beginning of the case.  Different courts have different requirements, but they usually include:


Lawyer must be a regular member of the bar in his home state;


He must not have been subject to discipline;


He must usually associate with local counsel (note this is often burdensome to the client);


The lawyer must show some kind of need for the representation.


State vs. Federal Courts and Pro Hac Vice 


State courts have broad discretion – they can deny admission without a hearing without there being a due process violation.


Federal courts, on the other hand, have to hold a hearing and must have a reason to deny the motion.


It is best to advise your client that there is a possibility of pro hac vice either not being granted or revoked, as well as the need to associate with local counsel.


Federal Courts 


Requirements for Ordinary Admission


Must be a member of the state bar where the court sits (e.g., must be member of TX, LA, etc. state bar to practice before the 5th Circuit)


However, a federal court cannot require that a lawyer reside or have an office in the state where the court sits (Frazier)


Must not have been disciplined by the state bar


Must have practiced for at least five years


Federal Preemption


In some areas, one does not have to be a lawyer to practice because federal law has preempted it.


Example: tax law; a CPA can prepare returns and practice before the tax court (but if a tax case goes to a federal district court, only attorneys are allowed).


Other examples: ERISA (must pass test); the patent office (if a member of patent bar, don’t have to be a member of a state bar)


Non-Litigation Practice


This typically arises when a client doesn’t want to pay his fees; action may subject attorney to criminal misdemeanor charges, an injunction against further practice, and forfeiture of fee.


Factors examined in determining if there is unauthorized practice:


Where the client is from,


What state’s law is applied, and


The location (“situs”) of the actual legal assistance


Examples:


WI lawyer negotiates IL real estate deal for IL client; when deal falls through, clients refuse to pay; clients raise successful unauthorized practice defense (Lozoff)


Note the argument that an attorney should be paid for the non-legal work done on the deal is rejected by most courts


MN lawyer travels across the border to ND to provide tax help to client; court says he can only get paid for the work he did in MN (Ranta)


HYPO: TX lawyer advises NY client on a contract that TX law will govern in NY if the client is sued; the advice is not unauthorized practice.  If the TX lawyer actually closes the deal there may be unauthorized practice (it’s a gray area)


In most states, you can always cover yourself (expensively) by associating with local counsel.


Model Rules


5.5 – Lawyer shall not practice in a jurisdiction that he is not licensed to practice in.


Unauthorized Practice by a Non-Lawyer


Consequences of unauthorized practice by non-lawyer


Criminal misdemeanor (rare)


Injunction preventing further work


Loss of fee


Malpractice liability (non-lawyer held to same standard as a licensed lawyer)


Dzienkowski’s guidelines to defining “practicing law”:


Any court representation is practicing law


If the person is applying law to facts, he is practicing law


If the person is charging money, it is more likely that he will be deemed to be practicing law


When lawyers start moving into an area they previously didn’t inhabit, a non-lawyer will probably be found to be practicing law


Writing books is not practicing law (1st amendment); legal advice over the Internet is a gray area.


The difficulty of the advice bears on if it is practicing or not – e.g., how easy it is to discover the law vs. the risk of error and consequences


Thus, telling someone they can’t run red lights is OK.


By the same token, non-lawyers will never be able to draw up wills


Typical examples of unauthorized practice


Non-lawyer practicing on the edge of the law, such as a family or immigration legal clinic


HYPO: Can non-lawyer open a divorce clinic?  No.  What of an immigration clinic?  Some states say no.


Entities such as banks drafting contracts in conjunction with other ventures (unless routine, non-negotiable, and client is warned – see below)


Historic Exceptions to unauthorized practice:


Child Protective Services


Sports Agents (show me the…never mind…)


Real Estate Agents


Although the contracts they draft must usually have an “attorney review clause” (e.g., you have 3 days to have this reviewed by counsel…)


Bill Collecting 


Filling out forms and evicting a tenant


Routine contracts that are non-negotiable, and client is warned that attorneys are not preparing them  (Ex.: banks preparing a mortgage)


Insurance companies are given some latitude (but must have attorneys for complex things, like settlements)


Examples:


HYPO: Sears can’t provide legal services on it’s own, but can hire local law firm to provide simple legal services


HYPO: IBM (10,000 employees, 250 lawyers) can use its attorneys to take care of routine legal help (like transferring employees), but can’t use them to help employees with divorces, etc.


HYPO: Paralegal drafts will, and lawyer signs it.  This is OK as long as the paralegal is supervised by the attorney, the lawyer met with the client, and the lawyer (not paralegal) advertised to get client.


Model Rules


5.4 – No fee-splitting with non-lawyers (e.g., no non-lawyer owners)


D.C. has an exception – firm must only practice law, non-lawyer must abide by MR, and lawyer must supervise


5.5 – Lawyer shall not practice in a jurisdiction that he is not licensed to practice in or assist another in doing so


5.7 – If lawyer owns law-related services (e.g., copy service), he must make it a distinct from the legal services provided and inform client that he owns the service


Obtaining a Client


Advertising and Solicitation


Advertising


Bates v. AZ – a lawyer has a constitutional right to advertise


If legal services are routine, you can post a price; judges must review to determine if they are routine.


Zauder – putting picture of instrument that caused harm (here, an IUD) is permissible as long as it is truthful (e.g., must say “allegedly caused harm”)


TX (and others) requires that you submit your ad simultaneously to the bar, or get pre-clearance; otherwise if you violate the advertising rules, you could lose your fee


Letter-writing is advertising, not solicitation (see below)


Advertising as a Specialist


ABA says you cannot say you’re a specialist unless you practice admiralty or patent law, or unless you hold a certification by an approved organization (or approval is pending)


If state you are in doesn’t approve such organizations, then ABA approval will suffice; otherwise, must state in the ad that the state bar doesn’t approve such organizations


TX: must take exam to be certified as a specialist


FL: lawyer can designate himself as a specialist


Solicitation


Solicitation is contact either in person or by live by telephone (telephone machines are advertisements)


Telling someone to “keep me in mind” is OK (it isn’t a direct solicitation)


Passing out cards can be the same as solicitation (it is arguable if it’s in the context of casual conversation, e.g., you’re not targeting a client in need)


According to the model rules, you cannot solicit unless client is a family member, a former client, another lawyer, or the legal services are offered for free.


Agents – if you cannot solicit yourself, you cannot use an agent to solicit for you.


HYPO: You cannot solicit at a hospital, and thus you can’t have nurses seek out patients and recommend them to you


HYPO: A nurse can recommend you if the patient first requests an attorney


HYPO: You can hire an agent to distribute flyers, etc., but can’t pay him based on the number of clients he generates


Lawyers frequently get around this by holding seminars or “informational meetings”


Letter writing is not solicitation (Primus)


However, it must include the words “advertising material” on the outside of the envelope


Many states (like TX and FL) have “barratry statutes” that prevent mailing letters for a certain length of time after an incident.  It is unclear if these are unconstitutional.


Model Rules


7.1 – Misleading Advertising


Ad must be primarily informational  


Lawyer can’t use testimonial by famous person unless that person actually used the lawyer


Cannot create perception that lawyer always wins


An ex-judge may mention his experience, but can’t imply that he has special influence among current judges


(TX MR) – Actual lawyer must appear in ads (no actors)


7.2 –Lawyer can’t pay someone to recommend his legal services


7.3 (often tested) Solicitation – cannot solicit unless:


A family member, previous client, or another lawyer, or


The solicitation is for free legal services


7.4 – Specialization in Advertising – governs when lawyer can hold himself out as a specialist; see above


7.5 – Law Firm Names 


Cannot violate 7.1


Must indicate which lawyers are licensed where on letterhead, etc.


Lawyer holding public office can’t have his name used if he isn’t substantially practicing with the firm


Can only state or imply a partnership if you are actually partners (e.g., not just sharing office space)


Group Legal Services


Objections to these arose in the context of unions providing legal services for its members


There were three ways that unions did this:


Keeping a list of attorneys who did the union’s work


Having in-house union attorneys


Having outside counsel, but with reduced fee schedules


Court held that unions have the right to provide counsel to its members under the 1st amendment right to associate; states can only ban services on case-by-case basis (for ex., attorney would probably be barred from providing divorces)


Model Rules


5.4 – Independence – No Fee-Splitting


Professional Considerations in Accepting a Client


Wrongful and Frivolous Litigation


A lawyer cannot counsel, urge, or assist in conduct that he knows to be criminal or fraudulent; however, he may discuss the legal consequences of a given course of action or can assist in determining the scope, meaning, or application of the law.


Note that when a lawyer is prosecuted, he usually needs to testify to defend himself and thus must break attorney-client privilege.  (So prosecutors like to go after the lawyers)


HYPO: Client asks if is a violation of RICO to kill a witness before a mob trial


Under ABA rules, lawyer can advise client of the consequences 


However, many states have convicted attorneys doing so as aiding and abetting in a crime.  Note, then, that there is a disparity between ABA rules and what is actually done


HYPO: Client asks how to open a gambling house; under ABA rules he probably can tell him (but may be aiding and abetting as above)


HYPO: Lawyer represents client whose building recently burns; lawyer learns that client burned building; lawyer should not handle the insurance forms


HYPO: In-house lawyer at pharmaceutical company X learn that X has violated FDA standards.  Lawyer cannot continue representing X (and may be aiding and abetting)


Also cannot assist in filing frivolous litigation


Generally, all arguments must be in good faith for the extension, modification, or reversal of existing law.


The big exception to this one is for criminal defense – a defense attorney can force a prosecutor to prove all elements of his case, even if doing so is ridiculous (e.g., ordering chemical tests to determine if the white powder was cocaine).


Under FRCP 11, a judge can impose sanctions for frivolous filings at his discretion.  It is rarely used, however, because in 1993 it was amended to include a “safe harbor” provision – an attorney can withdraw a complaint within 21 days of filing without penalty


Lawyer and client cannot decide ahead of time which will pay sanctions


Client cannot force lawyer to file rule 11 motion against other side


Technically, both attorney and client need representation in a conflict over sanctions, but mostly they just work it out together


For a court-appointed attorney, if the client insists on a frivolous argument on appeal, many states require that the attorney file an Anders brief, which admits the brief is frivolous and points to the most colorable arguments (Dz. says this is a lousy rule; it does the prosecution’s work for them)


Model Rules


1.2 – Scope of Representation – lawyer cannot counsel, urge, or assist in crime or fraud, but may discuss legal consequences


3.1 – Meritorious Claim and Contentions – lawyer cannot bring suit unless it is in good faith (Dz. – no teeth!)


1.16 – Withdrawal – Must withdraw if representation would result in a violation of a MR (see below for further discussion of withdrawal)


Competency of Counsel


Model Rules


1.1 – Competence – Lawyer must provide competent representation to his client; unfamiliarity with an area is OK as long as the lawyer can become sufficiently familiar with it to adequately represent client.


Incompetence must be blatant (like missing the statute of limitations); a poor courtroom performance won’t meet 1.1.


1.3 – Diligence – Lawyer must be reasonably diligent and prompt in his representation


The Attorney-Client Contract


Limiting the Scope of the Representation 


An attorney can limit the scope of the representation to avoid liability


But you should certainly put this in the contract – if, say, you give a client a $100 will (at his request) it gives you recourse against angry beneficiaries who lost out due to taxes, etc. (e.g., the kind of planning that would have cost the client $5,000)


Model Rules 


1.2(c) – lawyer can limit scope of representation


Compensation


Reasonable Fee Requirement 


A lawyer’s fee must be reasonable; MR 1.5(a) lists factors used to determine “reasonableness”


Generally, it’s only a violation if the fee “shocks the conscience”


Premium billing (e.g., billing for previously acquired knowledge) is not allowed 


Contingency Fees


Not allowed in criminal and family law cases


This is to prevent conflicts – e.g., a lawyer not plea bargaining his client in a murder trial because there is life insurance money at stake


If the lawyer is fired…


For good cause – he will generally not be able to get his fee


For no good cause – depends on the state:


CA – You get the value added to the case, but must wait until case is over; if case is lost, you get nothing


LA – You get the highest contingent fee agreed on by client; if case is won, you split the money with the other lawyer


Note that many firms put “conversion clause” in their contracts that convert contingency fee to hourly fee if they are fired


Also note that some states (like FL and CA) have caps on contingency fees


Fee Sharing/Waiving


Fee Shifting – either contract or statute permits fee shifting (to other side); 1.5(a) test again determines reasonableness; Particularly important is the “lodestar,” or how much time you put in and your normal hourly rate (Ex.: Plaintiff’s attorney in Hopwood forces UT to pay their fees)


Fee Waiving – Evans says that a defendant can settle with a plaintiff contingent on plaintiff waiving attorney’s fees


Splitting Fees with another Lawyer 


If in the same firm, then you can divide fee however you wish (this includes “of counsel” arrangements)


If splitting with outside counsel, you must so advise client; client has burden of saying he doesn’t want you to hire them


If fee increases from bringing in outside counsel, then the lawyer must have the permission of the client


Forwarding/Referral Fees


45 states do not permit a lawyer to refer business for a fee (he must actually do some work, and thus be liable for malpractice); lawyers get around this by writing a memo to the firm the work is referred to


Texas permits referral fees (it’s more honest)


Protecting and Collecting Fees


Protecting Fees


The best way to protect your fee is to get an advance and bill against it.  When the advance runs out, get another advance.


Some states require that such an advance be kept in a separate account 


When the case is over, any surplus must be returned to the client


Minimum and non-refundable fees


Small firms and big-shots (e.g., Gerry Spence) often charge a minimum fee that is non-refundable to prevent conflicts;  large firms do it to throw their weight behind a case


Some states (like NY) don’t permit these fees in family cases


Collecting Fees & Fee Disputes


There are several ways to collect your fee


Charging Lien – usually used in contingency cases, it puts a lien on the client in the amount of court costs paid by the attorney, and the lien is enforceable until paid off (unless case is lost)


Retaining Lien – usually used in fixed-fee cases, the lawyer refuses to hand over the client’s files until the bill is paid


ABA recommends arbitration for fee disputes


Dz. says it’s bad business to sue a client for a fee, since they will turn around and claim malpractice


Fee disputes typically arise from:


Client’s refusal to pay the bill


Client complaint to the bar


Defendant being forced to pay plaintiff’s legal bills


Model Rules


1.5 – Fees (2-5 are frequently tested)


Fee must be reasonable; factors include time, labor, and skill required; likelihood representation will bar other employment; customary fee in this area for service; amount of money involved and results obtained; client-imposed time limits; nature and length of professional relationship with client; experience of lawyer; if fee is fixed or contingent


Note that “reasonable” is highly contingent on the sophistication of the client


Must communicate fee to non-regular client


Contingent fees must be in writing and detailed


No contingent fees for criminal or family law work


When dividing fees among lawyers in different firms, must have client approval, must be in proportion to services performed, and must be reasonable 


The Attorney-Client Relationship


Nature of the Relationship


There are three ways to classify the attorney-client relationship


Agent – The lawyer acts as an agent for his client; that is, a lawyer can legally bind his client


A client must approve settlement offers and the decision to appeal in civil matters and plea bargains, waiver of jury right, and the decision to testify in criminal matters


Exception: in a class action, a lawyer can settle without the client’s consent





Fiduciary – The lawyer has a fiduciary duty to the client and must not use his position to the client’s disadvantage


HYPO: If lawyer knows client is going to invest in certain real estate, he cannot buy that real estate before the client without the client’s consent


Trustee – The lawyer is a trustee of the client’s property and most protect it.  This is the most frequent cause of lawyer disbarment


Lawyer must set up accounts for the client separate from his own (but can have one big client account instead of one for each)


The accounts must be in a bank


The bank must be in a jurisdiction where the lawyer’s office is


Other property should be safeguarded


HYPO: Lawyer collects $1M judgment, tells secretary to deposit check; secretary steals money.  Lawyer is liable under 1.15 and 5.3 (duty to supervise)


All records should be kept (and maintained in good order)


Clients with Disabilities


Three contexts:


Client has mental disability – Lawyer may do what is in client’s best interest


In TX, must interview client, discuss the case with him, and tell him he can hire another attorney if he so wishes


Client is a minor (in civil dispute) – Lawyer can argue what the client’s best interest is and what the lawyer thinks that interest is (if it is different) to the court


Client is in a coma – Judge usually lets lawyer determine what client’s best interest is


Model Rules


1.2 – Scope of Representation; deals with lawyer as agent


Lawyer sets means, client sets objectives


Lawyer can limit scope of representation


1.15 – Safekeeping Property (frequently used to disbar)


Separate accounts, in bank, in same state as attorney’s office; safeguard other property


1.8 – Conflicts – deals with fiduciary duty (see below)


1.14 – Client with disability


Lawyer must try to keep normal relationship with client


Lawyer can only seek a guardian if he reasonably believes the client cannot act in his own interest 


Lawyer should not disclose disability if it would hurt client’s interest (comment 5)


1.4 – Communication – Lawyer must explain things to client to extent that client can make an informed decision


Entity as Client


The lawyer must decide if he represents the entity or specific persons within the entity


HYPO: Boxer, manager, and agent all approach lawyer; lawyer must memorialize which he is going to represent


The problem is more typical when the lawyer is representing a corporation – does he represent the entity, the board, the officers, or the owners?


HYPO: Lawyer learns X corporation doesn’t report side effects of drugs to FDA; lawyer should first complain up the chain of command; if no response, the lawyer must resign (perhaps noisily) 


Ex.: Small corporation (2 owners): Owner A tells lawyer he wants to get rid of owner B.  If lawyer represents entity (and not A individually), he must resign (Fassihi)


Model Rules


1.13 – Organization as Client – frequently tested


Government as client – government is the client, not the officials.  If lawyer discovers problem (e.g., Watergate), he first should take it up the chain of command;  if the higher-ups do nothing, he should reveal the issue.  He has a duty to the public 


Widely-held company – first go up chain of command, and if no response, then lawyer must resign (perhaps noisily) 


Closely-held company – It depends on if the lawyer represents the entity or a specific client; if he represents the entity, he cannot do anything to hurt the owners and must resign if there is a conflict


Confidentiality and the Attorney-Client Privilege 


Confidentiality – comes from MR 1.6; in effect 24 hours a day, every day.  Lawyer cannot disclose without the consent of the client.  There are exceptions, however (see discussion under the rule below)


Candor to the Court (3.3) – a major exception – lawyer can’t knowingly make a false statement of material fact, fail to disclose if it would prevent fraud, or offer false evidence to tribunal


It does not mean that lawyer must disclose fraud – he just can’t let it continue


Thus, if client lies on the stand, lawyer must ask to withdraw (“I must withdraw so I won’t violate a MR”); if judge doesn’t let him, then let other side tear client up on cross-examination (and don’t refer to perjured testimony in closing remarks)


This creates controversy over whether lawyer should let client tell him if he is guilty or innocent


Some say that they don’t want to know, so the above won’t happen to them


Others say it’s OK and if client lies on the stand, they just say they didn’t believe client when he told them he was guilty


Past crimes do not have to be disclosed unless there is a candor to the court issue at stake


It is unclear if this applies to depositions 


Attorney-Client Privilege – comes from FRE 503; only applies as a defense to court-ordered testimony; not in effect 24 hours a day


No discipline under MR for violating


Owned by the client, and he may break it if he so chooses


Exceptions to FRE 503:


Casual conversations are not covered (e.g., client must be seeking legal advice)


Conversations before 3rd parties


Client must have intended that the conversation be confidential


This is what forced Nona Byington to turn over the maps to where her client had buried the child’s body


A future or continuing crime can destroy the privilege


Prosecutors love this – it’s what they initially tried to use to get the maps from Byington; put Byington in the awkward position of saying her client was innocent, but the child was dead


A crime or fraud being carried out can destroy privilege (Dz.: this is most important one; does not necessarily overcome confidentiality)


Co-clients can break privilege (Dz.: also important)


This is why each criminal defendant should have separate counsel – because the prosecution will often plea-bargain with one defendant to rat on another


Breach of duty by the lawyer or the client can break the privilege (should court order seek information from either)


Jurisdictions are split on if a lawyer must disclose the identity of his client when the other side doesn’t know his identity.


Examples 


HYPO – Client says he is going to kill a witness; Lawyer must decide if this is “imminent” and if client can carry out his plan; if so, he either may or must withdraw (depending on the state); if in a “may” state and he does not disclose, he may still be civilly liable


HYPO – Client says his is going to kill himself; Lawyer “may” disclose if is imminent; in TX (and others) he “must” disclose this (imminent threat of death)


HYPO (used on an exam) – Buyer and seller of shopping center.  Lawyer represents seller.  At closing, S tells lawyer that the current tenant isn’t moving out for a while.  If lawyer doesn’t tell B, he can be sued under tort law (but may be a MR violation – noisy withdrawal may be best option)


HYPO: lawyer finds out company is engaged in fraud; president tells lawyer the fraud is taken care of (e.g., a past crime).  Unbeknownst to lawyer, company continues the fraud.  Lawyer gets sued for failure to investigate and failure to disclose


In TX, lawyer may rectify consequences of past frauds if firm discloses them in the present; TX also allows lawyer to disclose current fraud


HYPO: Client tells lawyer to hold a check because there are insufficient funds in an escrow account (this is a crime); lawyer does nothing and closes deal.  Lawyer should have withdrawn, but not disclose


In TX, lawyer may disclose


Model Rules


1.6 – Confidentiality – VERY IMPORTANT (will be tested) 


Cannot reveal confidential information relating to the representation without client consent


Exceptions:


May reveal information if it will prevent the client from committing a criminal act that the lawyer believes is likely to result in imminent death or substantial bodily harm


“Imminent” is key – if client says he’s planning on killing someone next month, you can’t reveal it (though you should withdraw)


Many states (including TX) make this must disclose; these same states say a lawyer may disclose (to judge, target, or other appropriate person) to prevent fraud


Tort standard is “reasonable lawyer” and lawyer can be held liable if non-disclosure leads to injury or fraud


If court forces disclosure, attorney-client privilege (not MR) controls


May disclose to protect yourself from a malpractice suit by client


Note that this is a separate issue from withdrawal; many times, the appropriate thing is to withdraw but not disclose


3.3 – Candor to the Court – Lawyer cannot knowingly:


Make a false statement of material fact or law, or


Fail to disclose such if it would prevent fraud, or


Offer false evidence to tribunal


Conflict of Interest with Client 


VERY IMPORTANT; more MPRE questions on this than anything else 


Prohibited Transactions (1.8(a))


A lawyer cannot enter into a transaction with a client unless the terms are fair and reasonable (e.g., can’t get too good a deal)


The transaction must be in writing where the client can understand it


Lawyer must advise client to seek independent counsel


The client must consent in writing


Dz. adds to this – if any of the lawyer’s interests conflict with client, he should withdraw (e.g., lawyer represents police department and client was caught stealing by that same department)


Use of Client Information (1.8(b))


A lawyer cannot use confidential client information to the disadvantage of the client without the client’s consent


Note this is not about disclosure – it is about “use” of the information


Examples:


HYPO: Dallas Cowboys are client; they plan on moving their training camp to El Paso.  Lawyer cannot buy the property (or property immediately surrounding it) just before the move


Note, however, if the lawyer gets client’s consent, it’s OK (if, say, the Cowboys have bought all the land they are going to already and lawyer buys some of the surrounding properties, it’s probably OK, too)


HYPO: Lawyer represents both Bank One and NationsBank.  Both banks have loans to Continental.  Bank One tells lawyer that Continental is going to declare bankruptcy.  Can he tell NationsBank?


If Bank One told him, probably not – it would impair Bank One’s ability to collect on it’s loan (because NationsBank would be in line, too)


Gray area if he tells NationsBank to take a good hard look at their loan with Continental (but doesn’t tell of the impending bankruptcy)


Also a gray area if a 3rd party (e.g., not Bank One or NationsBank) tells him of the bankruptcy


Testamentary Gifts (1.8(c))


A lawyer cannot draft a will if he (or a close relative) is the beneficiary


The exception is if the lawyer (or his relative) is related to the donee


Literary Rights (1.8(d))


A lawyer must have concluded his representation in a matter before he can discuss the portrayal rights with the client


Ex: Dershowitz writes “Reversal of Fortune” after the Van Bulow trial; he must wait until his representation is over before discussing the rights with Van Bulow


Financial Assistance to Client (1.8(e))


A lawyer cannot provide financial assistance in connection with pending or contemplated litigation


Exceptions: Court costs for contingent fee cases, and litigation expenses for indigent clients


Compensation from 3rd Party (1.8(f))


A lawyer cannot accept compensation from a 3rd party unless:


Client consents after consultation


There is no interference with lawyer’s independence


Client’s confidential information is protected (as required by 1.6)


This typically arises in two contexts:


Duty to defend – an insurance company may defend an insured with its own in-house counsel


Duty to cover – someone the client knows (e.g., his father) pays his legal bills.  Person who pays cannot have access to the client’s confidential information


Aggregate Settlement Rule (1.8(g))


If a lawyer is representing multiple clients, he must inform all of the clients of the entire settlement being offered – and any one of them can call off the whole deal (except for class actions)


HYPO: Lawyer represents 100 people in a plane accident, each with various degrees of injury.  Airline wants to pay each based on the severity of his injury.  The lawyer must not only tell the clients about how much they will get, but how much their fellow clients are getting as well.


Many attorneys avoid this by having an informational meeting beforehand, assigning each person a “point value” based on their injuries, and getting client consent before the settlement offer is made


Prospective Limitations on Liability (1.8(h))


A lawyer cannot enter into an agreement to limit his malpractice liability before the case begins. 


Exception:  it is permitted if client is independently represented and the agreement is permitted by law


Also can’t settle a malpractice claim with an unrepresented person or former client unless:


Lawyer advises them in writing that independent representation is appropriate


Note Dz. says this is a perfect testing rule 


Relative Lawyers as Adversaries (1.8(i))


A lawyer cannot represent a client in a matter where the opposing counsel is a relative of the lawyer unless the client consents after consultation


Buying and Selling Cases (1.8(j))


A lawyer cannot acquire a proprietary interest in a case, except for:


Acquiring a lien to secure payment of his fee or expenses, or


A contingent fee arrangement


Lawyer as Witness (3.7)


If a lawyer is likely to be a necessary witness to a case, he cannot represent any party in that case, unless:


The testimony relates to an uncontested issue, or


The testimony relates to the nature & value of legal services rendered in the case, or


Disqualifying the lawyer would create a hardship for the client


HYPO: Lawyer drafts deed for client; dispute arises be
