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Part 1: Introduction and Damages
I. The Rightful Position Principle

A. There are two approaches, both of which have some validity but often depend on different underlying values.

1. Corrective Justice: Put P back in the position he would be in but for the wrong.

2. Law and Economics: Right level of positive or negative incentives.

B. Hatahley v. United States – Gov illegally rounds up Indians’ horses/etc., sells them to glue factory.

1. Market value is the rule in damages, when there is a market value.

a. Otherwise, judges would be making up whatever numbers they want, producing inequality and inconsistency.

2. No market value means more freedom for the judge.

a. Judge gives $395/horse as an approximation, but app ct finds they were only worth $300.

b. Judge also gives $3,500/P, but app ct says he has to find each’s damages individually, b/c emotional harm is an individual measure.

c. What’s wrong w/ approximations, esp in class actions?

II. Value as the Measure of the Rightful Position

A. Market value is the standard (United States v. Fifty Acres of Land), not replacement or repair cost.

1. In Fifty Acres, P wanted replacement, which wouldn’t have given them anything immediately, but their landfill would have lasted 13 years longer, which is of value.

a. Their isn’t a sufficiently active market in landfills, so ct assumes that a new item is of more value than an old item.

2. Assumption is that replacement has nothing to do w/ rightful position—you’re made whole if you get the value of what you had.

3. Strong preference for objective value, ignoring subjective value to P.  Facts peculiar to P may reappear as consequential damages.

a. Effectively, cts are ignoring this higher value to P even though he is a forced seller.

B. Exceptions to Market Value

1. You get replacement cost of a component if it would mean abandoning of whole if you didn’t replace (Ebinger).

a. If you have to abandon the whole, you get the value of the whole.

2. Cts may also look at the function of the item.

a. In Kingfisher, ct gives $200K for $30K barge, b/c it was going to be used as a dry-dock, and it cost P $200K to find something else to use as a dry-dock.

C. Property With No Market Value

1. Special use property may have no market value, like historical marker used for church services in Trinity Church, so damages are based on repair or replacement.

2. If the gap between replacement and market value is so large, cts recognize an exception.

a. In cases of special use property and used consumer goods, cts tend to award original cost (or replacement cost) minus depreciation.

D. Fluctuating Values

1. When the value fluctuation is abnormal, cts ignore it and just apply the rule of market damages.

2. When there is regular fluctuation in the value of an item, cts do take it into account.

a. Crop damages are at the date of harvest, just like regular damages are the date of the injury.

b. In securities damages, cts may award the highest value between the date of the injury and the time of discovery, or they may just award the value at the time of discovery.

III. Reliance and Expectancy as Measures of the Rightful Position

A. Reliance puts the P in position he would have been in had D never made the promise.

1. In securities, you get your money back, not your expectancy of what the stocks would be worth (Smith v. Bolles).

B. Expectancy puts P in the position he would have been in had D performed as promised.

1. Reasons for compensating expectancies:

a. Economy treats future values as present values

b. Promisees rely in ways that are hard to measure and that can approach full value of expectancy.

c. Moral or conventional sense of what promises mean

d. Substantive law of K commits ct and parties to situations post-performance, not to situations pre-K, and remedies should reflect that.

2. Efficient Breach Theory

a. Posner’s typical hypos:  

(1) K = 10, mkt value = 12, but can sell to third party for 14.

(2) If breach, pay 2 in damages to make P whole (mkt value minus K price) and keep extra two left over.

b. In Neri, P gets his expectancy (the profit) and keeps the boat, and D is freed from paying the total purchase price.

3. Possible Exceptions to Awarding Expectancy

a. Impossible expectancies? Chatlos.

b. Mistaken promises? Pennzoil.

c. Excessive expectancies? Chaltos, Pennzoil, The Kingfisher.

d. Very short lived or undeserved expectancies? Pennzoil.

e. Speculative expectancies? Chatlos, Pennzoil, the cancer cure.

4. However, expectancy was awarded in Chatlos and Pennzoil.

a. In Chatlos, Chatlos paid $46K for a computer.  As warranted, the computer would have been worth $200K, while actual value was $6K.

b. Everyone agrees that Chatlos gets $40K (paid minus actual value), but dissent thinks it stops there, while majority gives P total as warranted.

IV. Consequential Damages

A. Distinctions between general and special damages

1. General damages are the initial impact of the wrong, such as the value of the very thing that D took, destroyed or damaged.

2. Consequentials are everything that happens as a result.

3. General damages sometimes means that damages can be measured by a formula.

4. Consequentials, by contrast, are often hard to figure and are sometimes too remote, which explains a natural suspicion of them by judges.

B. How does this affect how much P should recover

1. Consequentials often arise b/c it’s hard to replace the item (b/c of unusualness or scarcity), whereas an easy-to-replace-immediately item usually doesn’t result in any consequentials.

a. P got money for cattle that wondered away and for extra labor to watch cattle b/c he had no pasture for 7 months after D illegally took P’s pasture (Buck v. Morrow).

2. Can’t get consequential damages for money owed but not paid, b/c it would make causation tough and P could have covered (presumptively), as well as making the trial more difficult.

a. Not getting the money meant his business failed, but still no consequentials in Meinrath.

b. Can get interest, but not both b/c P could have either earned interest or saved his business w/ the money.

3. In Texaco v. Pennzoil, Texas argued for mkt minus K price damages ($500 million).  Pennzoil argued for consequentials in losing control of the oil ($7.53 billion).  The consequentials came b/c in losing the stock, they lost control of the oil (although selling the oil would have lowered stock value).

C. Some familiar doctrines are designed to keep consequentials w/i bounds:

1. Avoidable consequences (aka, the duty to mitigate damages): P can’t recover for damages that could have been avoided through reasonable effort.

2. The offsetting benefits rule: Benefits that become available to P as the result of the wrong are generally offset against damages (the collateral source rule is an exception to this).

3. Proximate cause: P can’t recover for consequences too remote from the wrong.

4. The economic harm rule: Negligence Ps who suffered no physical impact to their persons or property generally can’t recover for merely “economic” losses.

V. Limitation of Remedy and Liquidated Damage Clauses

A. Limitation of Remedy Clauses

1. These are subject to serious abuse, but they are also economically useful to allocate the risk and reduce litigation.

2. Most cts say repair-and-replace fails of its essential purpose when repairs are ineffective or untimely.

a. In Kearney, Buyer argues for 2-714(2) damages, but seller says that 2-719(1) says we can limit to repair-and-replace.  Buyer can knock that out w/ 2-719(2) as a clause failing of its essential purpose.  However, buyer has 2-719(3) after which no consequentials survive, so buyer cries foul.

b. Kearney is the majority rule and the trend in a st supreme court split over whether 2-718 and 2-719 go together.

3. Cts split on whether this also knocks out disclaimer of consequentials.

4. Seller’s good faith or bad faith may be the key to whether to knock out the disclaimer, either as unconscionable or as not intended to cover bad faith breach.

B. Liquidated Damages

1. These are also subject to abuse but economically useful.

2. Unreasonably large liquidated damages are void as a penalty.

a. Penalty clauses are struck down b/c they simply increase the risk.

b. Liquidated clauses or limitation of remedy clauses are upheld b/c they merely allocate the risk that is already there.

3. In some instances, a liquidated damages clause may not apply to a certain breach.

a. In Farmers Export, $5K/hr is an estimate of damages if the dock can’t be unloading, so it is upheld.

b. But the $5K/hr is also upheld even during the hours that it was raining, which seems wrong b/c the grain elevator couldn’t have been unloading at this time—so it looks more like a penalty in these hours.

C. Underliquidated Damages

1. Sometimes people estimate damages too low, like in Northern Illinois Gas where the liquidated damages were $13 million and the actual damages ended up being $305 million.

2. The question is if the liquidated damages clause is exclusive:

a. Ct in NIG says that if the trial ct finds that the damage clause was meant to be exclusive, $13 million will be all P can get.

b. UCC 2-719 means liquidated damage clauses are optional unless it expressly says it is exclusive.

c. Ct may hold that the clause was clearly meant to be exclusive b/c it’s an allocation of risk, even if it doesn’t say so, like in the case of burglar alarms. 

3. These underliquidated damage clauses can be held void as unconscionable.

VI. Litigating Damages for Personal Injuries and Death

A. Arguments for Valuation of Pain and Suffering

1. Golden Rule: “What would you want if this happened to you?” is rejected almost everywhere.

2. Mkt value isn’t too great b/c there isn’t a market.

3. Per diem: $/hour or day of pain and suffering

a. It’s extremely controversial and st supreme cts are divided over it.

b. It lets a small number lead to a huge verdict, but it seems so logical.

4. Suggesting a total $ amount is allowed everywhere except PA and NJ.

5. “Reasonable compensation” is the usual formal standard.

6. Ps usually get lay and expert descriptions of the injuries and their effects, along w/ the Ps appearance and day-in-the-life films.  It’s tough for Ds to argue that P isn’t hurt too much or doesn’t deserve much compensation.

B. Wrongful Death Damages

1. Problems in valuation, complicated in many juris by the need to discuss everything in terms of “pecuniary loss.”

a. Loss of financial support and household services, plus funeral expenses, is available almost everywhere.  This measure produces nominal verdicts for non-wage-earners and people w/o dependents.

b. Majority of sts now permit loss of society, defined as positive benefits Ps would have experienced if decedent had lived.

c. Minority of sts (including TX), permit recovery for emotional distress or grief, the negative emotions caused by the death.

d. In most sts, decedent’s cause of action for property damage and pre-death pain and suffering also survives.

2. The differences in verdicts is due to some combination of variation in value of human lives, value of their relationships, skill of lawyers, and whims of juries.

VII. The Debate over Tort Reform

A. The Data

1. The mean is higher than the median b/c of a few large verdicts.

a. The mean reflects what Ds actually pay.

b. The median reflects what Ps actually get.

2. Ps and Ds each win about half the time.

3. But cases tried to verdict are not a random sample.

4. Verdicts vary directly w/ severity or injuries and inversely w/ age of victim, but there is enormous variation around the mean regression line.

B. The Proposals

1. Mostly aimed at reducing remedies and not at reforming liability.

2. No proposals to reduce recovery for all Ps, and little attention to rightful position.

3. Mostly concentrate the savings on a minority of Ps.

a. Cap of $750K in medical malpractice actions was upheld in Ethridge v. Medical Center Hospital.

b. Cap of $450K on noneconomic damages struck down in Smith v. Dept. of Ins.

C. The Constitutional Arguments (Mostly State)

1. Jury trial: Jury finds the facts, but who makes the rule of law?

2. Equal protection, no special law, etc.

a. Discrimination by nature of injury or identity of D.

b. Discrimination against Ps w/ large verdicts – and w/ the most serious injuries?

3. Open courts, remedy for every wrong clauses – may have been aimed at this very thing.

D. The Theoretical Arguments: How to Value Pain and Suffering and Human Life

1. Corrective justice and economic theories both yield infinite verdicts.

2. Hedonic damages: value of P’s life to himself, value of foregone pleasures.

3. What are we willing to pay in terms of foregone benefits of risk-taking (Posner).

4. The insurance theory: what would victims spend to provide their own compensation fund.

a. Rightful position equalizes total utility; insurance theory equalizes marginal utility.

b. What is marginal utility of compensation to seriously injured?

VIII. Dignitary and Constitutional Harms

A. Proof and Valuation of Emotional Distress

1. This is even less tangible and there is less consensus about value than in physical pain and suffering.

2. Here, mkt value is not what we want to award.  We want the individual’s reaction, perhaps tested against the hypothetical reaction of a reasonable P or a P who isn’t unduly sensitive.

a. Damages in Levka are according to how much a reasonable person would suffer, not the most hardened person or the weakest person—nor the “mkt value” in the red light district.

3. Approaches to proof:

a. Describe the incident.  Let the jury think what it must have felt like.

b. Describe P’s emotions.  Use a good thesaurus.

c. Have others describe P’s reaction.

d. Identify tangible consequences of the distress, such as inability to work.

(1) Levka failed to prove tangible consequences b/c the causal chain just didn’t follow.

4. Carey creates pressure to identify tangible consequences.  Ps sometimes strain credibility.

5. Perverse incentives: effort to document emotional distress may prolong it, but it may be necessary for the proof.

6. Is use of comparable verdicts helpful or an abuse?  Should range of comparison be expanded?

B. The Constitutional Issue in Carey
1. There’s nothing for the value of the constitutional right as such, but only for “actual injury,” which seems to mean consequentials—but most tort lawyers would call emotional distress general damages.

a. Carey only gets nominal damages for the violation of his const right, and he only gets that if indeed he is innocent like he claims.

2. It can be tough to prove P suffered emotional distress: Did high school student suffer emotionally b/c school didn’t hold a hearing for him like they should have? (Carey).

3. Is mkt value of const right any more helpful than mkt value of emotional distress.

4. Presumed damages may be an alternative to actual damages in some contexts.

a. Some fuzziness about value of right to vote in Stachura.

C. § 1983

1. A general remedial provision against st and local officials, authorizing cause of action and legal and equitable remedies for violations of fed law under color of st law.

Part 2: Injunctions
I. Preventive Injunctions and the Propensity Requirement

A. Humble Oil says no inj w/o showing of real danger that acts to be enjoined will occur unless enjoined.

1. Sometimes called the ripeness requirement, sometimes the imminence requirement.

a. It’s not enough to show that it won’t harm D and might help P.

b. Ct reserves preventative injs for serious situations.

2. Rule preserves balance of tactical advantage in subsequent disputes.

3. Ways to prove propensity:

a. D may admit it, wanting a ruling on the legality of his conduct.

b. Prove that he has done it before and has incentive to continue or repeat.

c. Catch him in preparations and prove that.

B. The choice is usually between an inj up front and damages at the end.

1. Problem is when damages would be ineffective, but P can’t demonstrate propensity.

2. Humble Oil would gain from damages if the papers are destroyed, and their case w/ it, but they can’t show propensity.

C. Marshall v. Goodyear
1. Scope of propensity determines the scope of the injunction.

a. In Marshall, only manager at one store had propensity to act illegally, so inj should only apply to that branch, not the whole company.

2. “Similar violations” to those already proved gets fuzzy.

3. Can’t just copy the statue into the inj, but this often happens.

D. WT Grant: Mootness and Cessation

1. Mootness is a juris concept, meaning there is no remaining case or controversy so the ct must dismiss.

2. Cessation of illegal conduct may make an inj unnecessary or inappropriate, even though the case is not juris moot.  In practice, there’s no clear difference between these two.

3. The Ct’s 3-part test:

a. Bona fides of intent to comply may consist mostly of next item.

b. Effective of discontinuance has objective manifestations: making future violations difficult or impossible, training programs for staff, etc.

c. Character of past violations: egregious ones show bad character and therefore presumptively greater likelihood of repetition.

II. Ripeness and Uncertain Consequences

A. Prophylactic Ripeness

1. In Half-Way House, there’s no dispute over what D intends to do, as there is in Humble Oil.

2. The dispute is over riskiness of what D intends to do: Is it so risky that D should be enjoined from doing it at all, even though it might turn out OK?

3. It’s hard to think of alternatives for D that would be less risky that wouldn’t amount to telling him he can’t operate the half-way house in the neighborhood.

4. There’s no damages for lost property value here, b/c that’s about nuisance law, and ct doesn’t find the mere establishment of a half-way house a nuisance.

B. Coercive Relief at Law:

1. Mandamus

2. Prohibition

3. Habeas Corpus

C. Reparative Injunctions: orders to undo or repair the harm of a past violation of law

1. In Bell v. Southwell, there’s no remedy for the 2 years already served by the JP, and his decisions aren’t going to be overturned.

2. Holding a new election is either undoing the consequences of the illegal moves in voting or preventing future consequences.

a. The line between preventive and reparative injs isn’t sharp, and the only doctrinal difference is that propensity becomes irrelevant.

3. There are complications to rerunning an election:

1. Complexity, staggering consequences.

2. Florida – need we say more?

III. The Scope of Reparative Injunctions

A. The Rightful-Position Principle

1. Perpetual inj in Winston Research v. 3M leaves P better off than if D had waited until they could have produced the machine legally, but is a penalty on D

2. No inj leaves P worse off then if D had waited until they could replicate the machine legally, and would allow cheating by D.

3. Best choice is some period of time (2 years in this case), so that delay will put P back in the position it would have been in if D had to wait until the machine came out before they could start reverse engineering it.

B. The Equitable Discretion Principle

1. Trust in Bailey had 3 problems: they were broke, fraud officers and unfair capital structure.

2. Those who committed the fraud are now gone, the company is solvent again, and b/c of grandfather clause the company structure is legal.

3. But ct abandons talk of rightful position and relies on discretion of equitable principles, which says that rightful position is only one factor to consider.

4. Ct then took over the company and forced them to get rid of the unfair capital structure.

C. Prophylactic Relief

1. Extreme version of separation of powers argument is that ct can never order D to do anything that substantive law does not already require.

2. Schoenbroad distinguishes discretion over implementation, designed to make sure rightful position is actually achieved, from discretion over goals.  Which is Bailey?

IV. The Scope of Structural Injunctions

A. The Background: Swann and Milliken I
1. Equitable discretion was at its highest in Swann, where Ct went beyond remedying the segregation caused by the D and tried to “remedy” all segregation by all gov and private individuals (in where they chose to live, etc.) to achieve exact %s of racial integration in schools.

a. The rhetoric is rightful position, but the result is obviously equitable discretion.

2. Rightful position comes back in Milliken I, where ct said Detroit-only remedy was appropriate when suburbs didn’t violate desegregation.

B. Internal/External distinction

1. Mostly we have debated the internal logic of the remedy: what remedy follows from a particular violation, whether under a rightful position model or a discretionary model.

2. Arguably separate question of external constraints on remedy: school district boundaries, appointment of officials after invalid elections, appropriate deference to st gov or political branches.

C. US v. Virginia and Lewis v. Casey
1. Whole Ct seems to commit to rightful position principle, but see Jenkins III.

a. Ct says the remedy must match the violation, whatever that violation is.

b. Ct can only fix the problem for P and not go beyond what is necessary to fix the problem (Lewis), which upholds Congress’ views as expressed in their legislation to stop cts from going further than what is necessary to fix the problem in prison cases.

2. Virginia (VMI case) uses rightful position to demand stronger remedy, not weaker one.

V. Modifying Injunctions

A. Remand in Rufo
1. Before Rufo, SCOTUS had held that double-occupancy cells were not unconst (Bell), so st Ds wanted to modify decree to allow double-occupancy.

2. But the consent decree in Rufo was agreed to while Bell was being heard, and is best understood as each side hedging their bets, getting only part of what they wanted, but not risking losing everything b/c of Bell.  So ct shouldn’t undo that now.

3. The standard adopted: change in fact or law, substantial and unforeseen (regardless of forseeability).

B. Special problems of consent decrees

1. Consent decrees are injs entered by decrees—a settlement, basically.

2. If there’s no trial, how do you know what the facts were when the consent decree was entered

a. Cardozo: infer facts that make sense of the decree.

b. Alternative: double trial on motion to modify—prove facts then and now.

C. Scope of judicial power revisited

1. Majority says remedy must be tailored to violation—talks in terms of const floor.

2. Dissent thinks the const floor is the minimum, and after that, cts should find the best remedy.

3. Rufo contemplates ct using contempt power to enforce inj that requires more than const requires, the power coming from the consent of the parties.

4. Evans and the prison litigation reform act (PLRA) are examples of when executive officials are prohibited from trying to bind the legislature or their successors to something they couldn’t have gotten otherwise by having it entered in a consent decree.

D. The Standard

1. Rufo is the standard outside prison cases for modifying injs.

2. In prison cases, the PLRA goes much further, canceling decrees every 2 years unless P can reprove violations.

E. Special problem of modifying school desegregation decrees

1. Swann says the remedy is temporary, but how do we know when it ends?

VI. Injunctions and the Rights of Third Parties

A. Basic Rule: Ct can affect 3d parties (w/ some limitation on how much) and can issue minor ancillary orders to them (NY Telephone), but it cannot issue direct substantial orders to 3d parties.

1. In Milliken I, SCOTUS said it couldn’t issue an order to a non-violating 3d party (suburban school districts) to remedy the D’s violation (Detroit’s school segregation).

2. But in Hills v. Gautreaux, ct can issue order to D even though it affects a 3d party (issuing order to HUD that will affect Chicago and non-violating suburbs in housing situation).

3. This applies even in litigation between private parties (General Building Contractors v. Pennsylvania).

B. Procedure

1. A triangular dispute often develops, b/c 3d party often has claim under some other substantive law, like K or civil rights or civil service or 1st Amen or property rights, etc.

2. The problem is that A and B love to settle at the expense of C (Martin v. Wilks), or litigate w/o C’s permission (Texas Monthly v. Bullock, Hopwood v. Texas).

VII. Structural Injunctions Overview

A. Jenkins II
1. Allows a fed district ct to order a city to raise taxes.

B. Jenkins III
1. Goes to the underlying remedy.  The school district wants out of the inj now, arguing that they have substantially complied. 

2. The majority argues that the dist ct’s order goes beyond the rightful position and has no relation to the violation, b/c Ps would never had such a fancy school system but for the wrong, and the races wouldn’t have been going to school together but for the wrong.

3. Says that there isn’t an objective limitation here, and a remedy that runs forever isn’t related to rightful position or the scope of the violation.

C. The Dissent

1. Dissenters in Jenkins III think the Ds haven’t carried their burden to get out from under inj.

2. They have no concern about proximate cause, proportionality, or that Ps are better off than they ever would have been.

Part 3: Choosing Remedies
I. Damages or Injunction? (Irreplaceability)

A. Irreparable injury = no adequate remedy at law, and is a prerequisite to equitable remedies.

1. P must show irreparable injury to enjoin threatened conversion or destruction of property.

2. P need not show irreparable injury to replevy property already converted—he simply gets the property.

a. D can’t choose between giving back the property and paying its worth—he must return the property (Brook v. Cullimore).

B. Purpose of Rule

1. The rule has nothing to do w/ the law today, but was formed to provide a distinction between law and equity cts.

2. It protects D’s right to a jury trial, but not P’s.

C. Content of the Rule

1. No injunction if damages are adequate.

a. Damages are adequate only when they are as complete, practical, and efficient as equity.

(1) If P in Pardee could only get damages, he couldn’t buy fully grown trees w/ the money, so the money isn’t a substitute b/c he can’t buy the thing he’d lose.

(2) Hard to measure damages can be another example where damages aren’t as efficient or practical as equitable relief.

b. Damages are adequate except where the very thing lost is irreplaceable.

2. In practice, damages are rarely as complete, practical, etc., but they win in a tie.

3. Other considerations

a. Damages protects a jury trial, while injs are usually to a judge.

b. Damages are a one-time transfer of money, but injs require on-going enforcement.

c. Legislatures have made contempt available to historically legal remedies, like replevin.

D. Introduction to Economic Analysis of Choice of Remedy

1. Damages remedy allocates resources at a price set by the ct—transaction is involuntary for P.

2. Inj leaves parties free to keep bargaining if ct has misallocated resources and if transaction costs don’t preclude bargaining.

3. Therefore, damages where transaction costs are high, and injs where transaction costs are low.

a. Bilateral monopoly and numerous parties are two leading sources of high transaction costs.

II. Damages or Specific Performance? (Irreplaceability)

A. Efficient Breach and Irreplaceable Goods

1. Cost of performance to seller is equal to expectancy damages in Campbell Soup v. Wentz, so either way it ends up the same.

a. Campbell either gets $90 (market value) carrots for $30 (the K price), or they get $60 (mkt value minus K price) to buy other carrots: either way they get $90 carrots for $30.

2. If loss is irreplaceable, damages are inadequate (Campbell Soup, Pardee).

a. Ct treats the carrots in Campbell Soup as irreplaceable b/c there is such a shortage of them nationwide.

3. Economic model has notions of efficient breach, but this conflicts w/ their preference of voluntary transactions (and their view on torts, where no one wants “efficient” theft, etc.).

4. Economic model disapproves of specific performance, but efficient breach is rejected in shortage cases like Campbell Soup.

B. Specific Performance and Irreplaceable Goods

1. Someone else could make the voting machine in Thompson v. Commonwealth, but it would be inconvenient to P b/c that company would have to take a machine apart and learn how to build it, whereas D already knows how to build it.

2. Replacement here isn’t impossible, but ct gives specific performance b/c replacement would be difficult.

3. But if replacement were easy, specific performance would never be needed.

C. Strength of Rule

1. Irreplaceability (physical uniqueness) isn’t enough in Van Wagner v. S&M—ct says the measure of damages must be unreliable as well.

2. This is unusual, but here the damages were adequate and equitable relief would have been a huge burden on D (holding up rebuilding/remodeling of a whole block in Manhattan to save one billboard).

III. Damages or Specific Relief? (Undo Hardship to Defendant and Burden on the Court)

A. Judges don’t need to abandon the irreparable injury rule, b/c they can basically always get around it by finding some aspect of the goods irreplaceable.

1. However, P is almost always suing for damages b/c the goods are long gone and the P has moved on about his business and just brought an action for damages.

B. Van Wagner is an example of an efficient breach, b/c in not allowing specific performance, the ct gives P damages to make him whole and D gets to go ahead and develop his block of downtown—there’s no large burdens on anyone.

C. Undo hardship is not a planning doctrine—we don’t want D to rely on it at the front end, b/c that would essentially create a private eminent domain.

1. When P has warned D before construction that D is encroaching, cts don’t find undo hardship even if D has to hear down the whole building (like the house in Ariola).

2. This area of remedies follows the economic model, b/c we generally don’t want to waste $30K homes for $1.67 pieces of land (although Ariola is an exception, b/c of the bad faith of the D).

3. It most often occurs in property and nuisance cases (Peevyhouse, Del Webb).

D. How much of a burden the ct is willing to take on in equity depends on the thing involved.

1. In Northern Delaware, the ct doesn’t want to get involved in taking over a steel mill building construction, b/c it’s a private dispute and damages will likely be adequate later.

2. But in prison reform and in Brown, the burden on the ct is huge, yet they get involved b/c it’s a “public right” and b/c damages are clearly inadequate.

3. The middle case is City Stores: Damages are hard to determine, but there is a goal in mind (building of a store in a mall) that the ct can determine if it’s met, and he can appoint a special master to oversee the project if the problem gets complicated.

IV. Substantive and Procedural Policy Reasons for Choosing Remedies

A. There are other reasons to deny an inj besides that a legal remedy is adequate; indeed, there are reasons to deny an inj. even when damages are inadequate:

1. Prior restraint on speech even if it’s defamation (Willing).

2. 13th Amen restraint on involuntary service (ABC v. Wolf)

a. Cts don’t want to enforce personal service Ks, b/c that would be ordering someone to work in spite of the 13th Amen.

b. Cts don’t even want to give negative enforcement—they usually don’t tell people they can’t work for anyone else or for a competitor (like their refusal to enjoin Wolf from working for competitor CBS).

c. However, employees can still be forced to reinstate an employee (discrimination suits, Title VII suites, etc.).  

(1) So we protect employees, but don’t really look out for employers.

(2) We don’t give damage remedies either from employee to employer.

B. At least in practice, insolvency of the D makes the damage remedy inadequate.

1. Willing
a.   In Willing, D can’t pay for PR campaign to “undo” harm on law firm, but why can’t we enjoin her from causing more harm in the future that she can’t pay for? (Willing seems wrong that it can’t enjoin D from causing more harm in the future.)

b. Willing ct fears giving the inj b/c it looks too effective, too cheap and too easy—so P will always prefer this in a defamation suit.

2.   Bankruptcy

a. In bankruptcy, we don’t want a damage judgment to force transfer of property which may leave other creditors out in the cold.

b. Generally, insolvency shouldn’t be a reason to divert limited funds to P when there are other creditors, but it should allow ct to enjoin future damage that D can’t pay for.

C. The legal remedy is also inadequate if damages are too small (and especially if P will have to sue over and over for accrued small damages.

D. There is still a preference for a legal remedy b/c of the jury trial, but it’s not as strong as it should be.

1. Sometimes D could have a jury in a legal suit, so that is reason to deny the inj., but usually it’s the P would wants the jury trial.

V. The Substantive Law of Preliminary Relief

A. There is a difference in how judges decide “irreparable” between preliminary and permanent injs.

1. For prelim inj, look at the injury between the time a prelim inj would be issued and when a final judgment will occur.

2. A loss of money isn’t an irreparable injury for a prelim inj, b/c damages are available (LA Coliseum v. NFL).

a. Although the ct denied the prelim inj, the final judgment consisted of a permanent inj and damages.

B. Often the aim in prelim cases is to preserve the status quo, b/c this prevents either side from doing serious harm until after trial.

1. This works in easy cases, but trouble comes in hard cases like Lakeshore Hills v. Adcox (judge gives prelim b/c he seems to think it obvious that P will win on the merits and b/c of the weighting in the balancing test).

C. For a prelim, where P is demanding the ct make a decision on something w/o a trial, P can be ordered to give a bond.

1. P is liable on the bond for erroneous prelim inj, which is any time the perm inj is denied or is narrower than the prelim.

2. It’s a compromise b/c it makes P liable but caps liability at the bond amount.

3. It keeps P from getting a prelim in good faith but inflicting harm on D.

4. In Coyne-Delany, the bond ($5K) was much lower than the damages ($56K), so the bonding company is only liable for the bond, but D can try to go after P for the rest.

VI. The Procedural Law of Preliminary Relief

A. The Requirement of Notice

1. There’s the same result in Carroll under Rule 65 and st equivalents—the problem was that MD violated its own rule.

2. Notice requirement required by const in speech cases, but apparently not for all under DP.

3. Appellate cts can’t effectively enforce this rule, so trial bench and bar must do it.

B. The Distinction Between Temporary Restraining Order and Preliminary Injunction

1. TRO is very short-term emergency order, pending prelim inj, and isn’t appealable generally.

2. Rule 65 never says that.  There’s no definitions, no provision for TRO w/ notice, and 10-day limit isn’t self-executing.

a. Rule 65 says no prior restraint w/o notice unless notice is impossible—applicable to speech, and probably to everything b/c of DP.

C. Review of TROs

1. TROs are capable of repetition but could avoid review b/c they’re 10 days or less, so ct doesn’t hold them moot so that they can be reviewed (Carroll).

2. Sampson says a TRO w/ notice that lasts more than 10 days is really a prelim inj.

3. Granny Goose, however, says that a TRO w/ notice that lasts more than 10 days is an expired TRO, so that after 10 days it is void and can be ignored.

4. Since Sampson and Granny Goose are in conflict, best option may be to go back to trial judge and move to vacate the TRO b/c it lasts more than 10 days—then you can appeal that if he denies your motion.

D. Reprise on Irreparable Injury

1. In Carroll, probability of success merges w/ probability of irreparable injury, b/c substantive law focuses on imminent danger of violence, but that alignment is rare.

2. In Sampson, irreparable injury is assessed in light of procedural posture and substantive policy, producing a standard that is probably impossible to meet.

3. Sharp differences in preliminary and permanent standards assume sharp differences in information and care devoted to decision.  If prelim hearing is really an accelerated trial, or a basis of final settlement, then doctrine is problematic.

VII. Prospective or Retrospective Relief: Sovereign Immunity

A. The Basics of Federal Immunity Law

1. Hans v. Louisiana: Bars suits against sts in fed ct, w/o regard to citizenship of P.  If that were all, const would be unenforceable short of civil war.

2. Ex Parte Young: Permits fed suits against st officers, ending in inj to comply w/ fed law.  If that were all, 11th Amen would be a dead letter.

3. Edelman v. Jordan: Bars any relief that requires officer to pay money out of st treasury for violations committed prior to “ct-imposed obligation to conform to” fed law, although damages can be ordered against a st for violating an inj.  Makes judicial enforcement of fed law possible against sts, but creates no incentive to voluntary compliance.

4. Seminole Tribe v. Florida: Congress can’t override 11th Amen and authorize damage suits against sts, except pursuant to § 5 of 14th Amen, and then only if it does so w/ excruciating clarity.

5. The 3 kinds of suits:

a. Suits against the sovereign: if the sovereign is named as D, or if the suit seeks money from treasury, the suit is barred unless expressly authorized by D’s legislature. Ex: Hans.

b. Official capacity suits: suit against officer to order future compliance.  Ex: Young.

c. Personal capacity suits: suit against officer to recover damages from his personal funds.

6. Detailed statutory schemes override most of the generally similar scheme for fed suits against US.  St law controls immunity of st and local govs on st claims.

B. Other Techniques for Refusing Retrospective Relief

1. Equitable discretion to refuse reparative inj, or even to order phase-in of future compliance.

2. Prospective-only application of rule of law, now hotly disputed in SCOTUS, but on grounds unrelated to remedy.

C. D’s Preference for Injunctions Over Damages

1. Govs fear damages for past more than inj to comply in future.  Damages are expensive.

2. Exceptions fit the rule: K damages based on D’s profit margin are often cheaper than full performance.  Tax refunds are paid w/o consequential damages.

3. Immunity waivers often limit damages and exclude consequentials, and private Ks often exclude consequentials.

4. Whole tort reform movement is aimed at fear of damages and juries, not of injs and judges.

VIII. Prospective or Retrospective Relief: Official Immunity

A. Bivens
1. Implies right to sue for damages for violations of const under color of fed law.  

a. Does for suits against fed officials in personal capacity was 42 USC § 1983 does for suits against st officials, local officials, and local govs.

b. In Bivens actions, changing the policy won’t do any good, so it’s damages or nothing.

2. SCOTUS has been cutting back and erecting barriers ever since, but Bivens actions still get filed.

a. Harlow v. Fitzgerald is a Bivens case, b/c violation of fed law is by fed official—it’s a suit for damages in their personal capacity.

b. Harlow refuses absolute immunity to Pres. aides, so they get only qualified immunity.

B. Qualified immunity vs. another solution

1. Suits against officers in personal capacity provides the principal incentive to comply w/o waiting to be sued.

2. Officers generally immune unless they violated clearly-established law.

3. Ct fears that damages w/o immunity would deter officials from the vigorous conduct of their duties.

4. B/c of sovereign immunity, benefits of the officials’ actions go to the gov or the public, while the liability falls on the officer, so the incentives are out of balance.

C. Content of the clearly-established-law test

1. Test can’t work when the claim clearly depends on motive.  Ct has to investigate the facts, defeating desire to cut off claims early.  Alternative would be that immunity must approach the absolute, defeating the const.  Harlow v. Fitzgerald.

2. Test for whether law is clearly established

a. Settled general principle is usually not enough: Decided cases (some cts say from the same juris) must enable reasonable officer to know that his specific conduct is illegal.

b. Some recognition that those who commit the most egregious violations should not be immune for lack of equally egregious precedent, like when judge assaults women in his chambers but there’s no previous case on point.

D. Local govs aren’t sovereign, so there’s no sovereign immunity or qualified immunity, but they are immune from punitive damages and from respondeat superior liability on most fed claims.

E. Although in general the law (as “discovered” in new cases) is applied retroactively, qualified immunity exists to protect officials from new developments in the law.

Part 4: Declaratory Remedies
I. Declaratory Judgments

A. A declaratory judgment is the substitute for a preventative inj.

1. Declaratory judgment:

a. Have to show uncertainty or appropriateness.

b. Have to show ripe controversy: the actual case or controversy is going to happen (a little looser).

c. It’s an abstract declaration.

d. Violation of the DJ isn’t contempt.

e. Has res judicata effect in subsequent suit.

f. Supplemental relief is available.

2. Preventative injunctions:

a. Have to show irreparable injury.

b. Have to show ripeness: propensity requirement, that it’s really going to happen.

c. It’s a personal command/order.

d. Violation is contempt of court.

e. Has res judicata effect in subsequent suit.

B. A declaratory judgment can avoid risk of penalties or liability by resolving uncertainty prior to action.

1. Wallace
a. The tax will be collected and the railroad will be prosecuted if they don’t pay.

b. They sue to resolve the uncertainty, but unfortunately for them the tax is upheld.

2. Cardinal
a. Cardinal wants to settle the validity of patent now before they incur extra risk by developing new products, etc.

C. Other uses of declaratory judgment

1. For other forms of uncertainty, like disputes over insurance coverage.

2. For when there’s no uncertainty, but P seeks to evade clear barrier to any other form of relief.

II. Declaratory Judgments of Constitutionality: The Younger Doctrine

A. Big Picture of the Younger Rules

1. Young dilemma in context of const rights: Citizen thinks law is unconst.  Ct may or may not agree.  If he complies, he forfeits his const claim.  If he violates, he risks criminal conviction.

2. Injunction or DJ to prevent enforcement of law avoids this dilemma.  P gets resolution of his const claim w/o risking penalties.

3. Suing for inj or DJ also has the large side effect of giving citizen the choice of forum.  He may prefer fed ct while st prosecutor would prefer st ct.  Purely st prosecution gets fed forum b/c potential D sues for DJ.

4. Federalism limit on remedy: no fed action can proceed if it would interfere w/ a pending st prosecution filed before substantial proceeding on the merits in the fed case.

B. Steffel v. Thompson
1. Ct says DJ preferable to inj, b/c it’s more respectful of st officials and has been equally effective in practice.

2. Steffel wants to continue the questioned activity—if he didn’t, the case would be moot.

C. Doran v. Salem Inn
1. Prelim inj against prosecution pending litigation of DJ claim.  Available b/c there is no such thing as prelim DJ.

2. Irreparable injury rule applies, as does the no-pending-prosecution.

3. Strategy for fed or st ct:

a. Strategy for getting into fed ct is to refrain from violations until you get the prelim inj.: don’t give the prosecutor a chance to prosecute you.

b. Prosecutor’s strategy for staying in st ct is to prosecute at the first opportunity.

D. There are 3 ways to show that the threat of prosecution is real:

1. The law on its face clearly applies to you (Doran)

2. An actual threat from police, prosecutor, etc. (Steffel).

3. A showing that the st is already prosecuting someone (Steffel).

E. What Happens at Final Judgment

1. If ct declares law unconstitutional, no problem.

2. If not, can P be prosecuted for violations protected by prelim inj?

a. Ct shouldn’t have authority to permanently enjoin enforcement of a valid st law, but a prosecution would defeat the whole purpose of prelim inj.

III. Quiet Title and the Like

A. Declaratory judgment could replace many things that do the same things, but they continue.

1. Equitable remedies: bill to remove cloud, cancellation of documents, rescission of deeds or Ks, re-execution of Ks.

2. Statutory remedies: bill to quiet title or determine adverse claims, trespass to try title.

B. Declaratory relief can be needed when P is in possession, legal remedies when he’s out of possession.

1. D in Newman is asserting claims but won’t sue, so uncertainty persists.

a. Ps may be unable to borrow money or sell the company in Newman b/c of this uncertainty.

b. Key witness, company president, is old and may die.

2. Ps could seek injunction ordering Ds not to assert claims, but that wouldn’t necessarily resolve the uncertainty.

C. Quo warranto is a claim that someone holds an office they’re not entitled to.

IV. Reformation

A. Reformation leaves the parties w/ an enforceable document.

1. P must prove what the actual agreement was (and this is hard to prove).

a. Usual proof is an earlier draft or a neutral 3d-party corroboration of the deal or earlier draft.

2. This is the classic remedy for mutual mistake in the writing.

a. Cts don’t reform wills, but all other written documents are open to possible reformation.

b. Hand (lawyer retypes the K) is a case of mutual mistake, but it was induced by fraud.

(1) Ct says that since Hand knew what Dayton thought the deal was, it is bound by that understanding of the deal, and reforms the K to that.

(2) B/c Hand led Dayton to believe something, ct makes that something the terms of the K.

B. Rescission leaves parties w/ no enforceable document.

1. Each side returns anything it received, as if there never was a K.

2. This is the classic remedy for mutual mistake in the underlying premise.

Part 5: Restitution
I. Preventing Unjust Enrichment

A. Introduction to restitution

1. Unjust enrichment is one of 3 great sources of civil liability.

a. Ex: buyer’s claim in Neri v. Retail Marine.

2. Unjust enrichment also is a remedial alternative for other sources of liability.

a. Not an alternate measure of damages, and in now based on damage to P.

b. P can often choose damages or restitution, whichever is greater.

B. Recovering more than P lost

1. Damages in Olwell are mkt value, or rental value plus return on the machine (Brook v. Cullimore).

2. Possible reasons to allow a greater recovery in restitution:

a. to deter wrongdoing

b. the injustice of letting D profit from his wrongdoing

3. How to measure D’s gains

a. Olwell

(1) Mkt value of egg-washing machine generally produces gains equal to damages.

(2) Everything he saved by using it produces gains greater than damages, which is what ct awards.

(a) Could be called “full profits” or “consequential gains.”

b. Maier Brewing

(1) Same choices as Olwell, except here damages are probably too hard to prove.

(2) So again recovery is awarded on consequential gains of D, so that P gets all the money made on the beer w/ the infringing label.

4. If P is allowed to recover more than he lost when D is culpable, this seems to satisfy deterrence and our sense of justice.

C. The 3 principle fictions

1. Quasi-K (legal): P conferred a benefit and ct implies a promise to pay for it all (Olwell).

2. Constructive Trust (equitable): D holds property that rightfully belongs to P, and ct implies that D holds the property in trust for P (Snepp).

3. Accounting for profits (equitable): constructive trustee must account for all his profits from the trust property (Maier), and sometimes it’s freestanding so that D must account for all his profits from his wrong.

4. Each fiction has been generalized to the point that they are substantially interchangeable, but constructive trust is the usual way to explain property-like right in a specific asset.

D. Snepp v. United States
1. Snepp either unjustly acquired the book or only the right to review it (by not submitting the book to the CIA for pre-publication review).

2. Ct dismisses the prior restraint argument and gives the gov a constructive trust on Snepp’s profits.

3. Dissent thinks gov should have to try for punitives and not get a constructive trust.

E. Restitution and economic analysis of law

1. Restitution and Posner converge from fundamentally opposite starting premises.

2. Posner concedes that much deliberate misconduct should be deterred, and restitution is a way to do that.

3. W/o express reference to economics, legal doctrine backs away from restitution in core cases for economic analysis

a. Maybe this is an implicit policy judgment

b. Maybe it’s accidental—fictions only fit at high level of abstraction.

c. Maybe the lack of fit signals difficult problems of measurement and causation:

(1) Do the profits from a 3d party K really come from the P?

(2) Does money not spent on safety come from injured any more than from the uninjured?

II. Apportioning Just and Unjust Profits

A. Once the profit method is chosen, there is the question apportionment

1. In Olwell, P’s machine added a particular and measurable value to the production.

2. In Sheldon, P’s play added some value to the movie, but we don’t know how much as compared to the other factors of production: we don’t know how much was the play, how much was the actress, how much was the director, etc.

B. Sheldon v. MGM
1. P had a damage remedy, but chose restitution b/c it was potentially more profitable.

2. Ct has two possible apportionments, from which is selects the first:

a. Pro-rata apportionment: 20% of the profits, of the ticket sales, etc.

b. Incremental apportionment: give the value of what it would have cost D to produce the script from scratch. 

C. USM v. Marson Fastener
1. Ct uses each of the above two possible apportionments, so that result is inconsistent

a. No profits from blind rivets before trade secret, so all profit must be due to the trade secret (but the trade secret was likely just the final tip).

2. Marson says P only has to prove gross receipts, then burden shifts to D to prove what should be subtracted.

a. Sheldon gave P 20% of receipts minus costs (profits), while Marson gives P all of gross receipts unless D can show exact costs (total income).

D. Other things to remember

1. Burden of proof on D, especially if highly culpable.

2. No credit for D’s own labor, which is an intuitive compromise that’s not fully rational.

III. Rescission and the Benefit Requirement

A. Rescission and restitution w/o fictions

1. P rescinds the K, usually for fraud or serious breach.

2. Each side must restore to the other all benefits received under the K.  Benefits returned in kind if possible—ct doesn’t have to value them.

3. Benefits that can’t be returned in kind must be paid for in money.

4. A mild remedy that simply undoes the transaction, unless values have shifted in the meantime.

5. P gets to choose remedy in light of anything that happens prior to discovery of grounds for rescission, but must act promptly thereafter if the property is subject to rapid fluctuations in value.

a. In Mutual Benefit, insurance company can either affirm the K and sue for damages, or rescind the K, based on the new information.

b. They rescind and get to back out of a bad deal.

B. Restitution of benefits conferred pursuant to unenforceable K

1. Discovery that K is unenforceable leaves parties as though K had been rescinded.

2. Benefits must be returned in kind if possible, and paid for in money if not.

3. P doesn’t choose to rescind in these cases—he may not want return of the benefit delivered or intended for D, but want money instead.

4. In cases where the benefit was never delivered, P may want both.

a. In Farash, P still has remodeling, but it’s of little use to him, and he also wants to be paid for it.

b. When K is rescinded, quantum meruit or money paid is still available.

(1) P in Mutual Benefit got back his monthly payments.

(2) P in Farash got back value of the work he put into the building to D’s specifications.

5. Alternatives open to the ct:

a. Find a benefit to D, even if fictional, and make D pay for it.

b. Find part performance sufficient to take K out of the statute of frauds.

c. Award either expectancy or reliance damages in promissory estoppel.

d. Deny recovery b/c no benefit and no K.

e. Imply a quasi-K to pay reliance damages (rare).

C. Rescission of losing K

1. P rescinds and principal benefit can’t be physically returned, so D must pay for it.

2. Boomer ct allows P to revalue benefit based on cost instead of on K price.

3. This windfall is much harder to justify than those in Mutual Benefit and Cherry.

IV. Tracing

A. Purpose

1. Tracing rules come into play if D is insolvent, which is a significant percentage of cases.

2. P can always pursue a damage judgment for the whole amount if D is solvent.

B. P’s right to recover his own property

1. Must have a property claim, not a mere K claim.

a. An ordinary business transaction or extension of credit (even if creditworthiness is concealed) is not good enough.

b. There must have been fraud (claimed but absent in North American Coin, misappropriation (Erie Trust), breach of fiduciary duty (Hicks) or property transferred by mistake, possibly.

c. Some fraud in the transaction appears to be enough.

2. P’s property must still be identifiable (like Costebelle in Hicks and money in Special Trust Account in North American Coin).

3. P must show both fraud (etc.) and IDed property:

a. P in Hicks can show breach of fiduciary duty and can still ID the property (a house/ranch).

b. P in North American Coin can ID the property (money in account), but there’s no fraud.

C. Tracing through direct physical evidence

1. If Costebelle is sold and money put in CD, P gets the CD.

2. If Costebelle is sold and money spent on a trip around the world, P has to pursue the damage claim.

D. Tracing through commingled funds

1. Presumptions

a. Presumption of Rightful Dissipation: wrongdoer is presumed to spend his own money first.

b. Presumption of Rightful investment: wrongdoer is presumed to invest victim’s money first.

c. P gets intermediate lowest balance plus the amount of the 2d theft.

2. Investments traced to victim’s money are then subject to rules on direct exchanges.

a. Ex: Leichner real estate for Leichner mortgage in Erie Trust.

3. Defining a commingled account: may be only one account, or may include collections of interchangeable accounts.

E. Problems

1. 6-1: 

2. 6-2: 

3. 6-3: 

4. 6-4: 

V. Restitution from Third Parties

A. Relaxation of tracing rules in Rogers
1. If Rogers P could get any $15K, it would be an equitable lien for $15K on some of the D’s property.

2. But instead ct gives her a constructive trust on the replacement ins policy for the new wife, since that is what D owed her as part of the divorce settlement.

B. Restitution from 3d parties

1. 3d parties are liable if they are unjustly enriched, or if P’s property is IDable under tracing rules.

a. Both are true in Robinson: House is IDable w/o fictions and D is unjustly enriched.

b. In Rogers, D isn’t unjustly enriched, but 2d policy is IDable (only b/c ct relaxes tracing rules).

2. The special case of fraudulent transfers: Transferee is liable if he acquires property from insolvent for less than reasonably equivalent value.

3. Bona fide purchasers protected from restitution rules and from fraudulent transfer rules.

a. BFP is one who takes in good faith, for value, w/o notice of any claim to the property.

b. P in Rogers had notice of the prior claim.

C. Choice between constructive trust and equitable lien

1. Another incarnation of when can P recover more than she lost.

2. Equitable lien limits recovery to what she lost, so future gains and losses fall on Ds.

a. Robinson P gets an equitable lien on the house for the $28K that she was owed in restitution.

3. Constructive trust would give her pro-rata ownership, so she would get a pro-rata share of future gains or losses.

4. Choice of equitable lien or constructive trust lets P claim gains and impose losses on culpable D.

VI. Other Restitutionary Remedies

A. Subrogation

1. The one who pays (subrogee) the liability of another (subrogor) may be subrogated to the rights of the person who owed the liability, or where it matters, to the rights of the person he paid.

2. Simplest context is insurance: First party’s insurer pays the insured’s damages, and is subrogated to his right to sue the person who inflicted the damages.

3. Safest course is to take an explicit assignment or K for subrogation.

a. But law implies subrogation w/o that to avoid unjust enrichment.

b. W/o subrogation, either the person damaged gets to collect twice or the person primarily responsible doesn't have to pay at all.

4. Person asserting subrogation gets exactly the rights of the person he is subrogated to—no more, no less.  Rights of ultimate D are unaffected.

5. Person asserting subrogation must have paid in full.  If he buys the whole claim for less than face amount, he needs an assignment to show that he did just that.

B. The volunteer rules, which apply in all of restitution, not just in subrogation

1. Clearly makes sense where P provides unordered goods or services.

2. A source of mischief in American Bank, where benefit is money and the claim is unchanged.

C. Contribution and indemnity

1. Reimbursement in part (contribution) or whole (indemnity) from one person who is liable and paid less than his share, to another person who is liable and paid more than his share.

2. Indemnity usually depends on K.

3. Contribution among joint tortfeasors sorts out liability under findings of comparative fault.

4. Relationships

a. Subrogation arises from relationship between subrogee and victim.

b. Indemnity and contribution depend on relationship between, or mutual responsibility of, the one seeking indemnity and contribution and the one paying it (usually, two potential Ds to a common P). 

D. Replevin and Ejectment

1. Replevin is to recover specific personal property.

2. Forcible entry is to get damages for displacing occupant.

3. Forcible detainer is to get possession, usually good only against those w/o colorable claim to the title.

4. Ejectment is to recover land when D is in possession.

5. In conversion cases, P will want property back if value of the property has increased, but will want to claim D “bought” the property if value has decreased.

a. In Welch, ct gives restitution although it should have given damages for the silver things (1984 value minus present value).

Part 6: Punitive Remedies
I. Punitive Damages: Common Law and Statute

A. If punitives make sense, it’s on the ground that compensatory damages insufficiently deter.  

1. They began when emotional/pain and suffering weren’t compensable and judges wanted to give more to victims anyway.

2. Views

a. Classic Posner view: D should do internal cost-benefit analysis

(1) Social cost is fully incorporated in compensatory damages.

(2) Ford should choose based on its own self interest, and social welfare will also be served.

b. Powers view: D should do social cost-benefit analysis

(1) Social cost includes many costs that are excluded from compensatory damages.

(2) Ford should choose based on balance of social costs and social benefits; if it considers only self interest, punitives may be justified.

c. Laycock view: Minimizing injuries consistent w/ product availability

(1) Ask not whether it was cheaper to let this accident happen, and ask whether we could afford to prevent this accident.

(2) Recall Posner concession that personal injury damages are undercompensatory but are as much as we can afford.  So damages are not an adequate measure of social cost for cost-benefit analysis.

3. Cases

a. In Grimshaw, it would have cost $11/Pinto to fix the problem.

(1) Even if this is more expensive (X all the Pintos Ford made) than paying for the accidents, the jury is going to view this as reprehensible and the only question for them will be how big of punitives to award.

B. Efforts to control or limit punitive damages

1. Raising the standard of culpability, trying to make it not just a jury issue.

2. Raising the burden of proof: clear and convincing evidence now in majority of sts.

3. Raising the standard for respondeat superior liability.

4. Caps—limits in terms of amount, percentage of income or net worth, multiplier of compensatories.

a. Multiplier of compensatories is common judicial formula, but backwards.

b. No consensus on what size fraction of income or net worth makes sense.

5. More aggressive judicial review in individual cases.  Whatever the doctrine, lots of verdicts are reduced or set aside.

6. Give a share to the st.  Reduces incentive to claim punitives, and creates powerful incentive to settle where big liability for punitives can be relabeled as compensatories.

II. Punitive Damages: The Constitution

A. Excessive Fines Clause

1. Seems to speak directly to the issue, but SCOTUS rejects it as irrelevant in BMW v. Gore.

2. SCOTUS prefers to do the same thing under substantive DP.

B. Substantive Due Process

1. Substantive limit on amount awarded, w/ 3 factors from Gore:

a. Reprehensibility of D’s conduct.

b. Ratio of punitives to potential compensatories that D might have caused.

c. Statutory or administrative penalties for similar conduct.

d. Gore is the only case where SCOTUS reversed, although they have vacated and remanded a few other cases.

2. A substantive limit on vicarious liability was rejected in Haslip.

3. Negligence isn’t enough for punitives—the conduct must be intentional.

a. The tough middle question is whether recklessness is enough.

4. Comparative review is difficult in punitive damage cases, but it would seem important: Grimshaw allows $3.5 million for burning people alive, while Gore allows $2 for failing to disclose paint job damage.

C. Procedural Due Process

1. Jury instructions must give some objective guidance, but not much is required.

2. Adequate judicial review can make up for weak jury instructions (Haslip).

3. O’Connor 3 seems to think in TXO that there should be limits on appeals to prejudice in jury argument.

4. Const requires some judicial review of the amount (Honda v. Oberg).

5. A separate thread of BMW opinion is that Ds are entitled to notice of what conduct might trigger punitives and how much.

III. Punitive Damages in Contract and Other Punitive Remedies

A. There are no punitives for breach of K, but punitives can be awarded in a K situation if there is an independent tort.

1. What makes a tort independent of the breach of K

a. Is it enough that the elements of a tort theory are satisfied?

(1) Bad faith breach could expand to abolish the rule, but it has been limited to insurance.

(2) Fraud, conversion, and negligence have broad scope, but they don’t threaten the whole rule.

b. Is it necessary and sufficient that there be tortious conduct in addition to a mere breach of K?

(1) The letter in TRANSCO doesn’t seem to be independent of the breach of K b/c TRANSCO had to fight the balancing arrangement in order to be able to effectively breach the K.

c. Is it necessary that the tort do damage independent of the K damage?

(1) An independent tort must have damages or it doesn’t count to allow punitives.

(2) Moriel seems to make subjective awareness of special kinds of damage the key.

d. Either the independent tort requirement should be abolished, or it should be a more serious barrier that helps ID some subset of K cases deserving of punitive damages.

B. Statutory penalties and minimum recoveries are widespread.

C. Ct seems to have 3 or 4 categories in the civil penalty cases.

1. A very few are really a criminal prosecution in disguise, which triggers full rights of criminal procedure, plus the constitutional protections against punishment.

2. Some are civil punishment, but not a criminal prosecution.

a. If a fine, this triggers const protections against multiple punishments and excessive fines.

b. If a forfeiture, this triggers const protection only against excessive fines.

3. Some are not a criminal prosecution, and not a civil punishment, but simply remedial, triggering only the protections due to civil litigants or parties before administrative agencies.

Part 7: Enforcing the Judgment
I. Contempt of Court

A. The Three Kinds of Contempt: the difference is in the proceedings

1. Criminal Contempt

a. Defined by fixed punishment for past violation

b. Prosecuted by sovereign, w/ substantially full protections of criminal procedure.

c. Violation must have been willful.

2. Civil Contempt (2 kinds)

a. Two kinds:

(1) Coercive contempt: defined by conditional penalty imposed or threatened to coerce compliance.

(2) Compensatory contempt: defined by compensation or restitution to P for harm done or profits gained by contempt.

b. Prosecuted by civil P w/ civil procedure, including the clear and convincing evidence requirement.

c. Violation need not have been willful.

B. A Hybrid: 3-step Contempt

1. The 3 steps:

a. Ct issues inj.

b. Ct finds first contempt and specifies penalty for future contempts.

c. Ct imposes the threatened penalty, or perhaps some other penalty, for contempts committed after the threat.

2. Coercive vs. Criminal

a. Step “b” is coercive and thus civil.

b. Pre-Bagwell, step “c” was thought to be a logical consequence of step “b” so it was civil.

c. But step “c” considered by itself is fixed punishment for past offense, and thus it looks criminal. 

C. Bagwell
1. Holds step “c” can be criminal (as it was in that case), so criminal procedure and protections are needed.

2. Size of penalty, complexity of facts, delay before decision all seem to matter.

II. The Limits of the Contempt Power

A. Perpetual Coercion

1. “Stay until you obey” logically implies stay forever if you never obey, so you stay forever.

2. Counter-argument:

a. Imprisonment is based on coercion, so if there’s no hope of coercion, there’s no rationale for imprisonment.

b. Ct’s task therefore is to ID when there’s no hope of successful coercion.

c. Reply: But this reduces the coercive effect, in this and in all other cases, b/c what the person now has to do is convince the judge that he’ll never talk and he’ll get out, as did prisoner in Catena.

3. The Humanitarian Argument: Perpetual coercion imposes suffering.

a. Suffering is pointless if there’s no hope of successful coercion.

b. Perpetual coercion punishes far more than justified by the offense and sentencing norms.

(1) Fed law now limits fed cts to 18 months in jail for reluctant witnesses.

(2) But most sts don’t have a similar limit for their courts.

4. The Risk of Error Argument: Ct might be wrong and obedience might be impossible.

B. Anticipatory Contempt

1. Contempt usually requires disobedience of a specific and direct written order.

a. No contempt of DJs.

b. Settlement by dismissal is fundamentally different from settlement by consent decree.

c. Prelim orders, stays and injs pending appeal all assume this.

2. But cts sometimes hold D in contempt for doing something quickly before judge can specifically prohibit it (Griffin).

a. This may be wrong, b/c D hasn’t disobeyed any ct order.

b. But cts still do it if it seems that it was certain what ct would do and D evaded it.

III. The Collateral Bar Rule

A. Can’t challenge an the validity of an inj in the criminal contempt proceeding (for violating it), b/c we don’t want people defying the ct and possibly getting away w/ it.

1. Either kind of civil contempt can always be challenged on the underlying merits, but criminal contempt always just comes down to whether or not you violated the inj.

2. The criminal contempt is already completed—the challenge to the inj must be before you violate it (Walker v. City of Birmingham).

a. In Walker, both the statute and the inj were unconst.

(1) If you violate the statute, you can defend by challenging the statute as unconst.

(2) If you violate the inj, you cannot defend by challenging the inj as unconst.

3. Exception to the rule: a clear lack of juris by the ct issuing the inj is a defense.

B. Policy Issues

1. Strengths and Weaknesses

a. An inj is more individualized than a statute.

b. Ct is more likely to be right than the D.

c. However, this rule creates totally unreviewable short-term power that will be abused.

2. The Juris exception

a. Mine Workers says ct has juris to consider its own juris, and that lack of juris must be clear.

b. Lack of notice may mean lack of personal juris (Carroll v. Princess Anne).

C. Implementation issues: when if ever can you advise a client to disobey?

1. When the order is transparently invalid (Walker, Providence Journal), but this isn’t likely.

2. When there’s a clear lack of juris (Carroll, etc.), but this also isn’t very likely.

3. When client is prepared to go to jail.

IV. Contempt and Third Parties

A. 3d Parties w/i Rule 65(d).

1. Agents, officers, employees, servants, and attorneys of party.

2. Others in active concert or participation w/ a party.

3. Bound whether or not they are named, but the better practice is to recite the rule in the inj.

B. 3d Parties Not w/i Rule 65(d).

1. Supplemental inj are slow but sure.

a. The best option is to amend the complaint and add the 3d party violator, asking for a TRO if it’s necessary.

b. This would give people like Hall one free bite at the apple, which is why judges and Ps try to get around it.

2. Short cuts are controversial.

a. Ct can try to bind everyone to the first inj (the only restraint being notice), which is OKed in Hall, w/ a 10-day limit b/c it’s called a TRO.

b. In rem injs do this on the theory that ct controls the property

(1) As litigation consolidation devices, these are used in bankruptcy and its parallels.

(2) In nuisance litigation, they are in disrepute, at least in 1st Amen contexts.

c. There is an argument that there’s judicial power to protect its judgment in public law cases.

3. The fishing and desegregation cases w/ the labor inj.

a. Whatever else you can say, Rule 65(d) was not intended to codify existing practice.

b. Insufficient or excessive remedial rules wind up applying to claims the rulemakers like as well as to the claims they dislike.

V. Collecting Money Judgments

A. Limited Effect of Money Judgment

1. An inj is a personal command to do/not do something, but a money judgment isn’t.

a. Judgment creates no lien and no obligation to pay.

b. Some sts, however, say that a judgment creates a lien on D’s real estate, if any, in the county.

2. If D doesn’t have the deep pockets to pay by check, P must collect.

a. The trick is to find the money or assets.

B. Execution: seizure of D’s (non-exempt) tangible property.

1. No lien until sheriff levies—then priority date from that point on.

2. In most sts, sheriff must seize property or notify the world.

a. As seen in Credit Bureau of Broken Bow, Nebraska is an exception.

b. There, sheriff need only touch the item and proclaim it to be the county’s property.

C. Garnishment: suing 3d parties to divert payments due to D.

1. Priority generally runs from service of writ on garnishee.

2. Employers and banks are the usual targets, but can be on anyone that owes D money.

3. Wage garnishment is limited by statute to a fraction, most commonly 25%.

a. However, the fraction can be much higher in some cases, like child support (60% in TX).

4. All garnishments are subject to 3d-party defenses, which are common when the 3d party is not a bank or an employer.

5. The incentive to comply is strict liability: If 3d party doesn’t pay, they’re still liable to P, so they may end up paying twice (like in Dixie National Bank v. Chase, where the bank paid its customer and then still had to pay the garnishee).

D. Two theories of exemptions:

1. Guarantee subsistence: AL used to allow only $300 and a family Bible.

2. Guarantee no reduction in standard of living: TX allows a house, retirement fund, $60K, etc.

E. Other Means of Collecting:

1. Post-judgment discovery to find assets.

2. Orders to 3d parties to turn over assets held for D’s account.

3. Orders to D to turn over IDable but hidden assets.

4. Orders to D to pay in installments (rarely used b/c of fear of contempt power and imprisonment for debt).
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