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Miscellaneous Rules 



Rule 104(b):  Relevance Conditioned on Fact (see Kotsimpulos under Rule 401-403) - For evidence to be relevant, facts upon which that evidence relies must be established by the intro. of evid. sufficient to support the actuality of the fact.

TEXAS - Same.



Relevancy (Rules 401-412) - deals with what is relevant evidence and whether relevant evidence should be excluded.  Rule 401-403 deal with relevancy generally while Rules 404-412 deal with specific instances of inadmissibility and exceptions to those rules.



Rule 401-403 - Evidence must first be definable as relevant under Rule 401 to be admitted as relevant under Rule 402.  Evidence must pass the final balancing of relevancy vs. prejudicial effect of Rule 403 to be admitted.  See “specific applications” for application of Rule 401-403 to specific subjects.



Rule 401:  Definition of “Relevant Evidence” - Evidence must 1) make the fact at issue “more probable or less probable”; 2) be “Properly provable”;

“more probable or less probable”  (see Nichols) - A continuum of probativeness extending to the point where the consequence of the existence of a fact is so remote that its value is zero.

 “Properly provable”  (see Johnson) (also see Carlson and Hall - not outlined) - Req’t also referred to as “fact of consequence”.  Evidence must have consequence to an issue on trial.  The evidence must go to prove the probability or lack thereof of an issue involved in the trial.  What makes evidence “of consequence” are the following:

substantive law - must be 1) element of the crime; or 2) a defense to the crime

Wellborn ex.)  Neighbor charging ( (neighbor) with slashing tires and ( wants evidence of ( killing (‘s cat entered (presumably to invoke rage of jury against ().  Evidence is not admissible because not a defense to the crime (unless heat o’ passion).  But if state had wanted to enter evidence to provide motive, then properly admissible because it is an element of the crime.

pleading (charges, etc.)

procedural rules?

Relevance Conditioned on Fact (Rule 104(b) - see above) (see Kotsimpulos) - for evidence to be relevant, facts upon which the existence of that evidence is conditioned must be established.

ST. v. Kotsimpulos - ( attempted to admit evidence that pork chops had been planted by a coworker in his car to frame him.  Holding:  against ( - court found 1) that facts necessary for evidence to be true were not established according to Rule 104(b); & 2) the possibility of framing was not introduced to establish a logical connection between the coworker and the planting of evidence.

U.S. v. Johnson - ( originally charged with tax evasion as well as willful misstatement.  ( wanted evidence of overpayment entered (presumably to make jury sympathetic to his plight).  The gov’t dropped the tax evasion charge.  Holding:  against ( - 1) the overpayment was of consequence to tax evasion charge BUT was not consequential to guilt of innocence of willful misstatement and therefore not “properly provable”.  2) would cause “unfair prejudice” under Rule 403 because jury sympathetic to overpayment.

St. v. Nichols - In a rape case, court found a semen “secretor” test which reduced the possible population of rapists to 60%  to be admissible because it made the possibility of the ( being the rapist “more probable” as defined under Rule 401.



Rule 402:  Admissibility of “Relevant Evidence” and Inadmissibility of “Irrelevant Evidence” - if evid. “relevant” as defined under Rule 401, then it’s admissible.  If not, then it’s not admissible

Rule 403:  Exclusion of “Relevant Evidence” due to Unfair Prejudice, Confusion of the issues and jury, or Waste of Time and Delay -  

Unfair Prejudice (see Johnson;     ) - evidence that could cause the jury to make a decision on an “improper basis” not limited to but commonly an emotional one.  (see advisory note to Rule 403). 

NOTE:  Evidence for or against a ( is necessarily prejudicial - it just can’t be unfair (see McRae and Note 1 p. 15 where this point is emphasized).

Wellborn ex.)  Prosecution of ( for theft may want to admit evidence of (‘s lack of employment and drug addiction as proving propensity to commit theft to support habit.  The evidence may be relevant as establishing charge as more probable but is probably outweighed by prejudicial effect because people don’t like junkies.

Specific Applications - Involves the same analysis for relevancy under Rule 401 and subsequent Rule 403 balancing.  Includes the following subjects:  1) Flight/Escape (see Myers/Hankins); 2) Threatening Witnesses (Monahan); 3) Photographs (see McRae) - 

Flight (see Myers) - Based on the level of  confidence with which four inferences can be drawn:

the (‘s behavior to flight - Characteristics of flight - i.e.  how soon after crime did ( run (see Myers evidence of flight not allowed when ( left state three weeks after crime);  

flight to consciousness of guilt

consciousness of guilt to consciousness of guilt concerning crime charged - the ( can feel guilty of a crime but it doesn’t mean that he feels guilty of crime actually charged (see Myers where ( had allegedly committed two crimes in diff. states and unclear which crime he was fleeing from) (see Hankins where it was clear that ( knew of charges against him (he was being held for trial) and fled due to those charges - an Escape case). 

consciousness of guilt concerning the crime charged to actual guilt of the crime charged.

Escape (Hankins) - Generally the same analysis as Flight (see above).  See Hankins where evidence of Escape was admitted due to the fact that 1) court could confidently say that he was fleeing due to guilt of crime charged. 

Threatening Witnesses (Monahan) - Must be able to infer with a large degree of confidence that the threat was made out of fear of guilt being discovered.  Reasoning:  threat could be out of fear of being involved in the legal process.  (see Monahan where court found that evidence of threat survived Rule 403 balancing and was admissible)

Photographs (see McRae) - Generally deals with Rule 403 “unfairly prejudicial” analysis because of the acutely inflammatory nature of photographs - picts. can’t be admitted which have purely inflammatory effect without an overriding probative value.

“After” Pictures of Death Scene - Admissible when they go to illustrate relevant issue of trial - (e.g. McRae where picts. showed position of body and was determinative of position of killer; Holland where mutilation of body excluded due to lack of relevance to issue at trial;  )  NOTE:  when other methods other than a display of photographs are available to demonstrate an issue, then they are preferred (see Note 2 p. 16; Also, Napier p. 17 where other methods available but display of pictures not found to be reversible error)

“Before” Pictures - Generally not admissible under Rule 403 analysis unless for I.D. purposes and no other method of I.D.ing is available (e.g. - see Smith where court disallowed)  NOTE:  cases seem to also consider the nature of the photograph and the way victim is portrayed in the photo.

“Day in the Life” movies - films of ( attempting daily tasks must be 1) of activities in which the ( normally engaged (see Grimes where court found some scenes to be of activities not normally done) 2) or which are relevant to an issue of the trial; 3) editing must not be unnecessarily inflammatory (see Roberts where songs and “fade to black” with mother singing in the background were found to not be unfairly prejudicial)

Prior Accidents - 

Misc. Examples of Specific Admissibility Situations (see Note p. 14) - Bad Faith destruction of documentary evidence; attempts to bribe witnesses; false name after and during crime; resisting arrest. 









Hearsay - Concerns the regulation of testimony of an in court witness recounting the declarations of an out of court declarant.  The problem with offering the out of court statements “for the truth of the matter asserted”, is that they’re susceptible to the risks inherent in “belief evidence” -

1) error in perception; 2) memory problem; 3) Narration - declarant has good info, but witness has bad info.; and 4) Sincerity - lying or unintentional misrepresentation -

without being subject to mitigating factors present in the courtroom -

1) the Oath - the religious and perjury deterrents; 2) cross examination - allows mistakes in #1-4 to be flushed out; and 3) presence in the courtroom.



Hearsay defined (FRE 801(a)-(c)) -  a statement ((a) - an oral or written assertion or nonverbal conduct if intended as an assertion) made by a declarant ((b) - person who makes the our of court statement) offered by a witness other than the declarant to prove “the truth of the matter asserted”.  NOTE:                    lists items which are exceptions to hearsay because they are considered by their nature to not be subjected to the risks of “belief evidence” as outlined above.  NOTE: FRE 801(d)(1-2) & 804(b)(1) are items which are not exceptions to hearsay but are allowed because they’re not considered hearsay (see below).



Hearsay by Implication (see Farris, Schaffer) - Statement of witness can be hearsay even if not a quotation of the out of court declarant.  Reasoning: the effect of implication of witness has the same effect as hearsay.  (See Farris where court found a statement by witness describing his subsequent action following the statement of the declarant to be hearsay even though not a quotation of declarant).

Schaffer v. State:  ( claimed he was police informant when he bought drugs.  Prosecution called (‘s alleged police contact who said he was not a contact.  Instead of putting contact on the stand, the prosecution asked the person who talked to him on the phone testify that based on the phone conversation, he would not drop the charges against (.  Holding:  for ( - hearsay - should have put alleged police informant on the stand.

Verbal Acts as Non Hearsay (see Hanson) - Statement of the out of court declarant which is offered not for the truth of the matter asserted but proof that the statement was made.  (e.g. Note 2, p. 158 - statement of declarant of the terms of oral K go to show that there was actually a K and not for the truth of the terms of K.)  NOTE:  Verbal Acts v. Hearsay - with verbal acts, the witness might be lying about the statement actually being made.  With hearsay, the out of court declarant might be lying about the matter asserted.   The former is allowed because the witness can be X-examined while the declarant in the latter cannot.

Verbal Acts and State of Mind (see McClure, Rubin & Smedra) - Involves cases where declarant’ statement is offered, not for the truth of the matter asserted but rather to show that statement affected a party’s state of mind.

Subject of Statement an Element of Claim - In Smedra, the court required to give jury instruction saying the statement can only go to the fact that doctor had been warned and not to the truth of a sponge actually being left in patient.  In McClure, there’s no need for a limiting instruction.  Reasoning:  In Smedra, the sponge being left in the patient is part of alleged offense and accepting the declarants statement as true would be hearsay.  In McClure, the fact of infidelity is irrelevant as to state of mind.

NOTE:  See FRE 105 below that requires jury instruction when evidence has a dual purpose.  The instruction must be requested by the opposing party.

Assertion Defined - Common Law classified all actions which implied a belief of the declarant as inadmissible hearsay.  FRE have classified some stmts. and conduct as non-assertive and therefore not hearsay (see chart below).   Reasoning:  Actions not meant by the declarant to make a statement are usually not subject to the risks of “belief evidence” (see above) and are therefor admitted.  NOTE:  The determinative factor in the FRE as to whether a stmt./conduct is hearsay is whether it is intended as an assertion (see below).  This should be established by the court by preliminary determination putting burden of proof of intent on party claiming intent with ambiguity going toward admissibility (see Adv. Note, p. 111).
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FRE 801(a):  Intent as necessary for hearsay - (a) requires that the declarant intend the “oral or written assertion” or “non verbal conduct” as an assertion.  Therefore, verbal and nonverbal conduct is not hearsay as seen in #3-5 above.  See Zenni where the declarant’s statement on telephone about placing a bet was a #4 stmt. - it was not intended as an assertion that ( was a booky.  NOTE:  Zenni would be hearsay in TX.

Wellborn Example (see other examples @ 6/12/95 notes):

Facts:  Assault on married woman w/husband as witness.  Evid. @ issue occurred when husband was at police station, ( walked by, and husband attacked (.  Holding:  FRE - Non Hearsay as category #3 hearsay.  TRE - Non Hearsay also.  Due to lack of intent of husband to assert anything.

TX RE 801 - TX retains more of the common law than FRE by excluding more actions as hearsay.  TRE 801(c) defines a “matter asserted” as including any matter implied by statement.  This serves to include #4 & #5 above as hearsay contrary to FRE.



FRE 801(d)(1-2) & 804(b)(1):  Non Hearsay - consist of statements which are not hearsay and are admissible (as distinguished from “exceptions” to hearsay - see Below).  



FRE 801(d)(1):  Prior Stmts. by Witness - Occurs when out of court declarant is on the stand and prior statement of witness is offered into evidence.  Requires that the witness be subject to X-examination at the time of the introduction of the A-C statement (see detail explan. below).  The prior stmt. can be placed in three categories: 

(A):  Inconsistent Stmts. - Prior inconsistent stmt. must be 1) given under oath, 2) subject to penalty of perjury, 3) at either a trial, hearing, deposition, or other proceeding.  NOTE:  the prior stmt. doesn’t have to be made originally while subject to X-exam. - therefore Grand Jury testimony in allowed.

Prior Incon. Stmt. to Impeach vs. Assert the Truth of the Matter Asserted - FRE 613 allows a prior incons. stmt. to impeach a witness but requires on request that a jury instruction be given that it is only for that purpose and not as substantive truth of the prior statement.  FRE 801(d)(1)(A) allows the prior stmt. to be given for as substantive evidence (“for the truth of the matter asserted).

TX 801 - Unlike the FRE, TRE 801(e)(1)(A) precludes use of Grand Jury testimony in criminal cases.

(B):  Consistent Stmts. (see Campbell) - May be offered if it 1) rebuts an express or implied charge against declarant of recent fabrication or improper motive.  (Reasoning:  can only be offered in rebuttal so as to limit 1) bolstering - shoring up witness’s testimony which hasn’t been questioned; and 2) waste of time (Rule 403) - don’t have to state twice); and 2) Prior stmt must be made before reason to fabricate arose (Reasoning:  if stmt. made after reason to fabricate arose, the probative value is nullified - the prior stmt. is subject to the same defect as the in court statement).  

Recent Fabrication (see Campbell) - Requires that the motive to fabricate arise in close proximity to charge of fabrication (close proximity relative to the charged crime)  ASK WELLBORN REASONING.

(C):  ID of a Person (see Lewis) - earlier identification by witness is a special class allowing the prior ID by witness to be allowed.  Reasoning:  The prior ID is more accurate that the one at trial due to passage of time and possibility of undue influence.

Requirement of X-Exam. (see Owen) - FRE 801(d)(1) requires that the witness be subject to X-examination concerning the statement offered in 801(d)(1)(A-C).  In Owen, the court found that the failed memory of the witness still provided effective X-examination to satisfy the X-Exam requirement of FRE 801(d)(1).   Also see Vlach where court didn’t allow prior stmts. because witnesses not available for X-exam during introduction of prior consistent statements

FRE 804(b)(1):  Former Testimony - Testimony of the witness (or predecessor in interest in a civil proceeding) given at another hearing or deposition may be offered against another party.  Requires:  1)  “unavailability” of the witness (see 804(a)); and 2) Opportunity and similar motive to develop the testimony by direct, cross, or redirect examination (Identity of Parties on the Issues).

“unavailability” - Requires a good faith effort to produce the witness.  (e.g. not enough to say that indiv. is geographically diverse - must attempt to find him)  A noninclusive list of situations constituting unavailability is found in 804(a) (see Ayers where 804(a)(2) witness classified as unavailable).  Reasoning:  if the witness was available, you should bring him instead of introducing former testimony.

Identity of Parties on the Issues - Requires opportunity and similar motive to develop testimony by direct, cross, or redirect examination.  See Ayers court which found similar motive existed at prior trial and therefore prior testimony admissible.

Predecessor in Interest - basically any person with the same motive who had the opportunity to directly, cross, or otherwise examine the witness(same as “opportunity and similar motive” above)

TX Rule - allows testimony of “another person with a similar interest” to be admitted.  Signif:  The same as FRE.  

EXCEPT:  TX rule doesn’t require unavailability of witness if taken in deposition in the same case.

FRE 801(d)(2):  Admission by Party-Opponent - Allows statements associated with the party to be used against her.  There are five basic admissions as follows:

(A)  Party’s own statement - 

Judicial Admissions (see Mendoza) - Have the effect of being proof against the person making them (declarant waives proof of thing said and is usually found in pleadings or stipulations).  Cases concern whether a statement in court can be considered as a judicial admission (see Mendoza where court found stmt. to not be judicial admission).  The following factors dictate:

made during the course of a judicial proceeding

stmt. is contrary to an essential fact embraced in the defenses case

stmt. is deliberate, clear, and unequivocal.  (no slip of tongue)

The stmt. is not contrary to the oppositions case

the conclusive effect of declaration is consistent w/public policy of the rule.

(B)  “Adoptive Admission” (stmt. adopted by the party’s conduct or silence) - party has either expressly adopted the stmt. of another or impliedly adopted by action or silence/inaction (see Morgan).

First Hand Knowledge (see Manhlandt) - not required that the declarant actually experience the thing testified to.  Her actions can manifest her belief and reduce the risk of insincerity (see “belief evidence” risks above).

Silence/Inaction - Most cases arise when a ( is silent about a fact that she later tells about or has introduced against her (e.g. alibi, self defense) - the prosecution wants to intro. the silence as adoption by the ( that that something did or didn’t actually happen.

Miranda Warning and Silence - Fletcher court found that silence after Miranda warnings was not admissible as Adoptive Admission.

The ( has the burden of proof as to whether or not her Miranda rights were read to her.

TX Rule:  Post arrest silence not usable at all.

(C) Agents - must be by person authorized to make stmt. about that subject.

implied authority (see Manhlandt) - the authority to make a statement can be implied by the party’s position or responsibilities.

(D) Employee/Agent (see Mahlandt) - must be a stmt. 1) made by the party’s employee/agent, 2) made during employment; 3) concerning a matter within the scope of the employment.  NOTE:  C.L. required the speaker to be a “speaking agent” of corporation (as opposed to #3).

“In-House” Statements (see Mahlandt) - Statements between employees are generally admissible.  Old common law only allowed to 3rd parties.

(E) Co Conspirator - must be stmt. of coconspirator made during the furtherance of the conspiracy.  Problems arise when there is an issue as to whether a conspiracy exists (i.e. A conundrum - do you establish the conspiracy and then allow coconspirator statement, or do you allow coconspirator stmt. to establish the conspiracy).  See Bourjaily where court found that judge makes initial determination under 104(a).

U.S. v. Morgan - ( was arrested in drug raid in which the gov’t had a warrant for someone else.  ( attempted to admit into evidence the warrant indicating as such.  Disallowed as hearsay.  Holding:  for ( - the gov’t had manifested a belief in the statement because they went to the trouble of getting the warrant (a 801(d)(2)(B) admission by party-opponent)

Mahlandt v. Wild Canid - ( owned a wolf which bit a child.  The (‘s employee who was training the wolf 1) wrote a note to the president, 2) told him verbally of the attack, and 3) the subject of the attack was recorded in the B.O.D. minutes.  All three were prohibited by objection as hearsay.  Holding:  for ( - #1-3 were all admissible against the Corp. ( because they were made according to (D) - employee had implied authority to make stmts. due to the circumstances of his employment.  #1 & 2 are admissible against employee because of (A).  #3 is not admissible against employee because the scrivener of B.O.D. minutes is not a (C) or (D).

State v. Ayers - Husband and wife were charged with murder and the husband was convicted.  At the second trial for the wife, the prosecution attempted to admit the husband’s testimony about committing the murder over the wife’s objection (NOTE: husband was “unavailable” for testimony because he refused to testify).  Holding:  against wife ( - she had the same motive to X-examine husband at 1st trial because his testimony similarly implicated her in the murder - a change in tactics at trial doesn’t constitute a change in motive.

Campbell v. State - Witness was asked on X-exam. about receiving $400 for her testimony implying a motive to fabricate.  The prosecution rebutted with prior consistent statement.  ( claims the stmt was inadmissible because is was made prior to motive to fabricate.  Holding:   for ( - stmt. made prior to motive to fabricate arose and is inadmissible.

U.S. v. Lewis - Witness picked out the wrong person at trial and prosecution submitted evidence of witness’s earlier identification of ( from a photograph.  Holding:  against ( - Prior ID is allowed due to fresher memory and less opportunity to be exerted on the witness.

U.S. v. Zenni - Police raided house of (.  During raid, they answered the phone and declarant tried to place a bet.  Cop testified as to what declarant said and ( objected on hearsay grounds.  Holding:  against ( - stmt. of declarant was non assertive statement (see #4 above).

McClure v. State - ( charged w/killing wife.  ( claims that murder was Heat O’ Passion because 3rd party told him of wife’s infidelity.  Holding:  for ( - witness not asserting the truth of the stmt. of infidelity but rather that stmt. was made thereby causing Heat O’ Passion.

Smedra v. Stanek - ( allegedly left sponge in patient during operation.  ( wants to put nurse on stand to testify that a declarant warned doctor of missing sponge.  Holding:  for ( - the statement went not to the truth of the sponge, but whether there was a warning.

Hanson v. Johnson - ( alleged that he was a part owner of a corn crop that was sold to by tenant to ( (Johnson) in a foreclosure sale.  ( presented witness who testified that tenant had pointed out the (‘s share of corn.  ( claims evidence admitted incorrectly as hearsay.  NOTE:  ( only needed to prove that there was as division of corn and that he therefor owned the corn.  Holding:   for ( - the statements went to prove ownership - the fact of a division.  Not the truth of what was said in the statement. 



Hearsay Exceptions - Distinguished from the “Non-Hearsay” section above in that these are actually hearsay but are not thought to be subject to the same “belief evidence” risks.



Statements Against Interest (FRE 804(b)(3)) - Stmt. which was at the time of its making so contrary to pecuniary or proprietary interest or subjected declarant to civil or criminal liability that the reasonable person would not have made the stmt.  NOTE:  Stmts. exposing declarant to criminal liability must be corroborated by circumstances which clearly indicate trustworthiness.  Reasoning:  Statements against interest (Pecuniary, Penal, and Social) are considered to be free from the risk of lack of sincerity.  An 804 hearsay rule so party must be “unavailable” (see 804(a) for noninclusive list of what constitutes unavailability).

Criminal Liability - Common Law according to Donnelly (p.234) disallowed stmts. inculpating declarant for criminal liability.  FRE compromises the Connelly decision and Congress who wanted them expected under hearsay and required corroborating circumstances indicating trustworthiness (see Barrett court which holds that stmts. inculpating declarant for criminal liability are excepted from hearsay rule).  

corroborating circumstances indicating trustworthiness (see Williamson) - 

Corroboration and Confrontation Clause - Harty court held that corroborating evidence required when stmt of declarant inculpated the (.

Social Interest (see Timber Access) - FRE doesn’t retain stmts. against social interest.  NOTE:  Timber Access court (OR court) retained stmts. against social interest and held a stmt concerning a bad timber deal made by declarant to be admissible.  

TX RE 803(24) - retains stmts. that make declarant “object of hatred, ridicule, or disgrace”.

Beneficial and Inculpatory Stmts (see Robinson) - Balancing test applied when statements made by declarant are both beneficial and against interest.

Collateral Statements (see Barrett) - Part of entire statement is admissible as stmt. against interest but the remainder is not (a collateral issue).  Barrett court allowed entire stmt.  Depending on the jurisdiction, the whole stmt. or just the inculpating portions of the stmt. will be admitted.

Collateral Stmt. Inculpating the Declarant and ( (see Williamson) - Williamson court didn’t allow collateral stmt. that inculpated the ( and the declarant as offered by the prosecution.

TX Rule (803(24)) - Doesn’t require unavailability due to inclusion under 803 instead of 804.

Statement in anticipation of impending death (FRE 804(b)(2)) - Must be 1) a prosecution for homicide or in a civil action, 2) declarant must believe death is immanent, 3) and the stmt. must concern the cause or circumstances of what the declarant believed to be impending death.  NOTE:  an 804 exception so “unavailability” required.

Declarant’s State of Mind (see #2 above) (see Quintana) - declarant must 1) be conscious, and 2) have knowledge of impending death (can be obvious - declarant doesn’t have to be told he’s dying).  NOTE:  not enough to know that illness will eventually result in death - must be “impending”.  NOTE:  declarant doesn’t have to have abandoned all hope of recovery as required by common law (see Quintana).

Establishing of State of Mind - Must be obvious from evidence.  See Siler where court found that the surrounding evidence indicated that declarant knew he was dying (e.g. request for immediate ambulance, and the fact that he was dying)

TX RE 804(b)(2) - same as FRE except the stmt. is allowed in any kind of case.

Exited Utterances (FRE 803(2)) - a stmt. 1) relating to a startling event made 2) while the declarant was under the stress caused by the event. 

Relating To A Startling Event (see Donovan) - The stmt. must be probative of an aspect of the startling event.  Donovan court held that the stmt. may be about a past event that’s probative of establishing cause of startling event.

Under The Stress Caused By The Event (see Napier) - Cases involve 1) determining which startling event can cause utterance, and 2) how much time can pass until stress disappears.

Which Event - Napier court found that the startling event can be anything as long as the evidence can be reasonably found to indicate that the declarant was under stress - as opposed to only the initial event causing stress.

How much time - Hawkins court found that the determination is a factual question to be determined by the trier of fact.

NOTE:  Lenarchick court says that there’s no reqt. of corroboration that declarant actually perceive the startling event or of the events occurrence.  Reasoning:  the excitement is sufficiently indicative of the declarant’s state of mind.  Wellborn Reasoning: Says that usually there’s adequate evid of both so as not to call into question.

Unidentified Bystanders - Stmts. by unidentified bystanders are allowed if they meet the reqt.’s of 803(2) (see Note p.252).

Child Abuse Cases (p.255) - The time period can be extended significantly due to the overwhelming emotional effect on the child.  Also, the child doesn’t have to be competent - just that reaction is discernible.

TX - Has a hearsay statute for child abuse.  Reqt’s.:  1) available declarant, 2) only the 1st adult to whom child makes a complaint is allowed to recount child’s reaction.

Present Sense Impression (FRE 803(1)) - Requires a stmt. 1) describing or explaining an event 2) made while the declarant was perceiving the event or immediately thereafter.  Reasoning:  Doesn’t allow for reflection or fabrication.  NOTE:  distinguished from exited utterance because stmt. can’t be about past event (as in Donovan car wreck case).  NOTE:  Houston court doesn’t require that the in court witness have seen what the declarant commented on.

“Immediately Thereafter” - courts don’t allow much time.

Statements for Purposes of Medical Diagnosis or Treatment (FRE 803(4)) - Stmts are allowed which, 1) for the purposes of medical treatment, 2) describe the cause of medical problem as reasonably pertinent to diagnosis or treatment.  Reasoning:  stmts. for medical treatment aren’t subject to the sincerity risk and narration risk (doctor is X-examining) of “belief stmts.”

Treating v. Nontreating Physician - FRE rejects the limitation to treating physicians and allows nontreating physician testimony (see O’Gee; also advisory note p. 127).  O’Gee court held that nontreating physician testimony is allowed as long as it meets the req’ts of 803(4).

Stmts. to Other Personnel (see advisory notes p.127) - Ambulance drivers, nurses, etc. may be included.

TX RE - Same as FRE - treating and nontreating are the same.

Statements of Fault (see advisory note p. 127) - Generally not allowed.  Reasoning:  not free from the sincerity risk of stmts. relating to treatment.

Exception - Moen court held that a victim telling a doctor that daughter’s boyfriend had threatened to kill her was not a stmt. of fault but rather a cause of the severe emotional distress that she was experiencing and therefore allowable.

Child Abuse (see Renville, p.264) - Identification of abuser is allowed as a cause of the abuse.  Reasoning:  necessary to prevent recurring abuse - qualifies as treatment.

Then Existing Mental, Emotional, or Physical Condition - Allows statements made real time to a witness concerning the categories listed below BUT excludes the declarant’s statements as to memory or belief (except for testator’s statements concerning a will).  Reasoning:  There’s no “memory” risk due to real time nature of stmt., no “perception risk” because your arm either hurts or it doesn’t, and the out of court statement is more reliable than the in court statement which can be self serving.  There are four categories of declarants statements:

Present Physical Condition (see Salinas) - 

State of Mind/Emotion where it’s “in issue” (e.g. intent) (Adkins, Zippo) - 

Surveys & State of Mind - Zippo court allows survey.  Reasoning:  Surveys aren’t subject to the same “belief evidence” risks that normal hearsay.  NOTE:  Wellborn would have avoided survey discussion of court and allowed as state of mind of the public.

State of Mind for Future Conduct (Hillmon, Pheaster) -  

Joint Conduct Problem (see Pheaster) - Stmts. of future conduct do not extend to conduct of another person - this limits the doctrine of the Hillmon case which allowed stmt of future conduct of one person so as to describe conduct of others.  (see advisory note p.127) Reasoning:  as seen in Pheaster case, the stmt about the actions of the other party is a stmt. about the belief or memory of anthers state of mind and not the declarant’s and is therefore subject to same “belief evidence” risks of other hearsay.  NOTE:  2nd Circuit allows stmts. about the conduct of another but requires corroboration of stmt.

Implied Action of 3rd Party - see Chrans court which held that a declarant’s statement that he feared the ( implied an action on the part of the 3rd party which would be inadmissible as a stmt. about the actions of a third party.

Testator in a Will Case (Atherton) - Statements about the actions of a testator pertaining to 1) Identification, 2) execution, 3) revocation, or 4) the terms of the will are admissible.  Reasoning:  The risks of “belief evidence” are attenuated for a person making a statement about their will.

Generally:

Mixed statements (see Adkins court which found mixed stmt. to not survive balancing) - Involves statements which are partially admissible as an exception to hearsay but partially inadmissible.  According to FRE 105, the opposing party is entitled to a limiting instruction.  However, the effectiveness of the limiting instruction is subject to a balancing test of FRE 403 as to whether the instruction can effectively remove the prejudice caused by admitting the inadmissible portion of the statement.

NOTE:  see Norton for example where court didn’t allow inadmissible portions.

Recorded Recollection (FRE 803(5)) - Allows a writing to be read into evidence (BUT not allowed as an exhibit).  Reqt’s.:  1)  witness can’t remember the evidence (see Elam p. 305), 2) evidence that the witness made or adopted the statement when it was fresh in her mind, and 3) the document reflects that knowledge correctly.  

Failed Memory Req’t. - Elam court establishes that failed memory is necessary for admitting evidence.  Reasoning for lack of recollection:  would allow council to draft carefully prepared statements that the witness would simply parrot - the lack of memory shows that the witness hasn’t drafted stmt. w/council.

Read v. Admitted into evidence - Admitting into evidence would give document too much weight.

Fresh in the Witness’s Mind - Patterson court found that “fresh” is a relative term to be left to the trial judge’s discretion - stmt. made to grand jury 10 mo. after crime was fresh relative to trial which was three year after crime.

Jointly Prepared Writing (see Booz, p.306) - Cases involve two or more people preparing a writing - generally a dictator and a writer.  For the writing to be admissible, most courts require that 1) the non-writing party be able to show that he adopted the report, and 2) that both parties be available to testify as to the accuracy of the writing.

TX RE 803(5) - If any doubt as to the trustworthiness of the writing, then not admitted into evidence.

Records of Regularly Conducted Activity (FRE 803(6)) - Allows “business” records in the following situations:  1) records made by, or from info. transmitted by, a person with knowledge; 2) records kept pursuant to a regular business activity; 3) records kept as a regular practice of the business activity; and 4) verified by a “custodian or other qualified witness”.  Exception:  not admissible if method of preparation or source indicates a “lack of trustworthiness”.

regular practice of the business activity (see Keogh) - Must exhibit a routine nature - generally a question for the trier of fact.

a person with knowledge - requires the person to be performing routine procedure with routine information.  This eliminates outsider statements (see below) NOTE:  Person recording may not have personal knowledge but the person initiating process of recording must have knowledge (e.g. large corp. with large accting. system)

Outsider Statements (see Baker) - A 3rd party submitting information is not considered a person w/knowledge.  (also see Lutz in Advis. Notes p. 131 where a witness’s statement in a police report doesn’t qualify as a person w/knowledge).

custodian or other qualified witness (See Note, p.314) - The actual custodian or preparer of the record doesn’t have to testify - need someone who can verify that record is in proper order as record of that type should be.

TX RE 803(6) - requires that a 902(10) document (basically any 803(6) document) needs only an affidavit of the custodian (see 902(10) for other requirements).

lack of trustworthiness (see Palmer, p.132 Advisory Notes) - lack of “trustworthiness” usually arises when the documents are self serving.  Palmer court found that accident report filled out by train co. lacked trustworthiness because RR had no interest in the report being accurate and it was not a routine practice for RR to prepare accident reports.  

self serving - occurs when the business doesn’t have interest in keeping that type of record accurately (e.g. credit cart receipts are not self serving because business has interest in them being accurate).

business - includes a broad range of activities whether or not they were conducted for profit.

Absence of entry in records kept in accordance w/provisions of para. (6) (FRE 803(7)) - the absence of data meeting provisions of 803(6) can be used to show its nonoccurrence.

Public Records and Reports - RESTART HEARSAY HERE.

Baker v. US - ( was stealing tax refund checks.  Gov’t sent routine forms to intended recipients asking if they’d received the checks to which they answered no.  Gov’t attempted to submit the documents into evidence and ( objected on hearsay claiming docs. were not regularly kept business records.  Holding:  for ( - the recipients were outsiders and didn’t qualify as parties with knowledge of the routine nature required by 803(6).

Keogh v. Commissioner - ( accused of understating tip income.  Gov’t introduced (‘s diary of tip income which his wife verified as a record of his tip income.  ( argues that the diary doesn’t qualify as a regularly maintained business record.  Holding:  against ( - court finds adequate evidence of the regularity of maintenance so as to qualify as a business record.

Norton v. State - ( objects to the court allowing testimony which was mixed admissible (stmt of future intent) and inadmissible hearsay (stmt. about the conduct of another).  Holding:  for ( - must break out hearsay portion.

Adkins v. Brett - ( the subject of alienation of affection case in which ( allegedly lured (‘s wife away from him.  ( wanted to admit stmts. that showed that she didn’t love ( (which would be admissible as state of mind under 803(3) and a defense for () but that also illustrated (‘s attempts to “alienate” wife (which would destroy (‘s defense).  ( claims portions of stmts. showing alienation are inadmissible hearsay.  Holding:  for ( - inadmissible hearsay portions are admissible with limiting instruction but only if the effectiveness of instruction survives a FRE 403 balancing test of the prejudicial nature of the stmts. vs. the effectiveness of the instruction.  Court found it didn’t survive.

Mutual Life v. Hillmon - (s were beneficiaries of life insurance policy and are claiming they’re due money resulting from death of insured husband.  ( (Mutual Life) claiming that husband didn’t die and that (s are trying to scam them.  As evidence of scam, ( wants to intro. letters from another man who was allegedly the body used as that of body of husband.  The letters indicated that he would be traveling with the people that killed the husband (stmt. of future intent) therefore indicating that the dead man was someone other than the insured.  Holding:  for ( - admissible as a statement of future intent pursuant to 803(3).  NOTE:  The stmt. conveys an alleged intent of the activities of other people (the ones who killed the victim).  As a statement of belief of the activities of another, the FRE doesn’t follow the Hillmon doctrine (see above).

Hawkins v. State - TX Court - Victim ID’ed ( 1 1/2 hours after attack.  Holding:  against ( - reasonable grounds for trier of fact to find that victim still exited.

US v. Napier - victim of (‘s assault was shown a picture of the ( for the first time weeks after the attack.  The victim responded excitedly indicating that ( was the attacker.  Holding:  against ( - court found that the “event” causing stress was the showing of the (‘s picture to the victim - “event” didn’t have to be the initial attack.

Robinson v. Harkins - ( was involved in car wreck with husband which paralyzed her.  ( wants worker’s comp. claim admitted which showed husband as driver in order to collect $ from Company (().  ( claims that claim by husband was not against interest (he wanted money from workers comp.).  Holding:  for ( - The beneficial effect of stmt. to declarant was outweighed by the detrimental effects - the stmt. was against husband’s pecuniary interest (civil liability for injuring wife), criminal liability (for being the driver), and social interest (he told the world that he injured his wife).

US v. Barrett - ( wanted stmt. admitted which inculpated the declarant in a stamp theft case.  Gov’t objected claiming that the stmt. was offered not only to exculpate ( but to show that someone else other than declarant did the crime - a collateral issue.  Holding:  for ( - 1) The statement inculpated the declarant so admissible as stmt. against interest (penal liability).  2) The collateral issue was admitted due to the integrated nature of the statement.  Remanded to establish if sufficient corroborating evidence as required by 804(b)(3).



Witnesses



Competency (FRE 601- 603) - Deals with the ability of a witness to testify.  Competency has evolved from the common law which excluded certain categories of people per se to the current FRE 601 which certifies all witnesses as competent (as occasionally limited by judicial finding & as supplemented by state law in civil actions).  NOTE:  Incompetence describes to aspects of evidence: 1) “incompetent evidence” which is synonymous to “inadmissible”; and 2) grounds for not allowing a witness (which is the subject of this section).



Common Law - Classified 5 groups as incompetent to testify: 

insanity & infancy - incompetent due to inability to 1) observe 2) remember; or 3) relate to the court (NOTE:  these 3 factors are still relevant to determining the competency of a witness).

religion - Related to the administration of the oath - an atheistic person not considered to be bound by conscience.

NOTE:   FRE 610 abolishes any reference to religion to attack the credibility of a witness (see “impeachment” below).

NOTE:  Religion could go to show interest in some cases if the parties testifying have an interest in the particular religious view succeeding.

infamy - disallowed people convicted of felony or “other infamous crime”

NOTE:   FRE 609 allows evidence of “infamy” for purposes of attacking credibility (see “impeachment” below).

interest - anyone having an interest in the outcome of the case was not allowed to testify due to the possibility of self serving testimony.

NOTE:  this aspect of Common Law has survived in State Statutes and therefore survives in the FRE for civil cases (SEE “INTEREST” BELOW)

FRE 601 General Rule of Competency (see Odom)  - Abolishes (among others - see advisory note p.60) all the grounds for incompetency under the common law with exception of Deadman’s Statutes which are allowed in civil cases when a state law supplies the rule of decision.   Reasoning:  Advisory Notes to FRE 601 say that the jury should be allowed to determine the competency of the witness to testify.   NOTE, however, that the competency of a witness to testify can still be assessed by Judicial Determination and the witness’s testimony not allowed (usually adhering to three factors - the witness’s ability to 1) observe; 2) remember; and 3) relate to the court).

Deadman’s Statutes (see Farley)- When one party is unable to testify due to insanity or death, the opposing interested party is not allowed to testify.  Most statutes  prevent testimony of statements and/or transactions w/the disabled parties.  Reasoning:  the opposing party could fabricate a story with no chance of rebuttal from the dead/insane party.  NOTE:  When state law governs the competency reqt’s of a case, the statutes only apply in civil cases and not to criminal cases due to a person’s right not to incriminate himself.

Transactions - “transaction” results when one enters upon a course of conduct after exchange of reciprocal acts or conversations.  (see Farley where transaction didn’t include a wreck between the deceased and the interested witness - witness was allowed to testify)

Judicial Determination (see Stincer) - Although FRE 106 allows all testimony, a judicial hearing is still allowed to establish the competency of a witness.  The competency of the witness is based on the three factors above.  NOTE:  the opposing party must object and request a competency hearing.

Children & Competency (see Stincer) - in the case of children where the ( could possibly interfere with the competency evaluation, exclusion from the hearing of the ( is allowed when the ( has an opportunity to X-examine at trial - (‘s VI amend. right to confrontation is not violated.

TX Rule 601 - 

(a) - preserves the incompetency of the insane (1) and children (2) from the common law.

(b) - preserves the common law doctrine that parties in interest are not allowed to testify concerning oral statements unless those statements are corroborated (see TX statute for details).

U.S. v. Odom - (s accused of voting on behalf of old people.  ( claims that old folk shouldn’t have been able to testify due to incompetency.  Holding:  against ( - Rule 601 makes all witnesses competent to testify subject to judicial determination (3 factors) and that judge didn’t abuse discretion in determining witnesses competent to testify. 

Farley v. Collins - interested witness was in a collision with the deceased and wanted to testify as to his version of the accident.  Opposing party (executor of the estate) claimed that the wreck constituted a transaction according to Fla. deadman’s statute and therefore witness couldn’t testify.  Holding:  for witness - collision didn’t constitute collision.

FRE 602 Lack of Personal Knowledge - Requires evidence to support inference that witness has personal knowledge.  NOTE:  Fed & TX versions the same.

Evidence Requirements - must just situate witness in position to have knowledge - not explicit evidence of actual knowledge.  Wellborn covered two situations in which 602 arises:

FRE 802 (Hearsay) - witness didn’t actually NEED TO COMPLETE; SEE NOTES 7/6



Impeachment (FRE 607-610, 613) - Evidence used to impeach the credibility of witness’s testimony.  Most cases deal with whether extrinsic evidence can be introduced on X-examination of the witness.  Generally, extrinsic evid. can’t be introduced to contradict witness when the witness answers a question on a collateral matter (i.e. if witness says “no”, then “no” is the answer).  Wellborn divides impeachment evidence into 5 categories as listed on p.444 of the text:  1) prior inconsistent stmts.; 2) bias or interest; 3) bad character for truthfulness; 4) defect of capacity; and 5) specific contradiction.



FRE 607 - Allows the credibility of any witness to be attacked by any party, including the party calling the witness.  Abrogates the common law doctrine that didn’t allow you to impeach your own witness unless you were 1) surprised by the testimony, and 2) damaged (see Webster).  Common law requirements served to prevent evidence that would normally be inadmissible under 801(d)(1)(A) (inconsistent prior statement) from being “bootstrapped” in as impeachment of own witness.   NOTE:  Removal of common law controls mitigated by Webster ct. which emphasizes that the impeachment is only permitted when done in “good faith” and not as a subterfuge for otherwise inadmissible hearsay.

U.S. v. Webster - Prosecution put on witness who would implicate ( but became turncoat.  Prosecution then tried to impeach with prior statement made to investigator (that didn’t qualify as 801(d)(1)(A)).  Holding:  for Prosecution - because prosecution actually didn’t know what the ( would say, their attempt to impeach was done in “good faith” (they couldn’t have planned to impeach not knowing what he was going to say).

Extrinsic Evidence - generally, can’t be introduced on a collateral issue (an issue that’s not at issue in the case in chief.)  However, extrinsic evidence of a prior inconsistent statement (see FRE 613(b)) can be introduced if the issue is one that’s at issue in the case in chief.

Types of Extrinsic Evidence - 

another witness’s testimony

documentation - some courts allow documents that are authenticated by the witness while others allow only those written by the witness.

Prior Inconsistent Stmts (see Hinds) - Generally governed by FRE 613 (Prior Statements of Witness).  Occurs when witness denies the legitimacy of the prior statement and the proponent wants to submit extrinsic evidence to prove prior statement.  NOTE:  if the witness admits to prior statement then: 1) TX Rule 613(a) - doesn’t allow extrinsic due to waste of time (overkill); 2) FRE - courts are split.

FRE 613 Prior Statements of Witness - abolishes and modifies two common law doctrines governing prior stmts.:  1) The Queens Case doctrine requiring a written document submitted as evidence of prior stmt. to be shown to the witness (NOTE:  Oral statements reduced to transcript form qualify as written stmts. (see Keefer); and 2) The Foundation Req’t that the time, place, person and substance of prior stmt. be established prior to X-examination.  NOTE:  certain state laws retain one or both of the common law doctrines (see below).

Common Law Revised by FRE 613 - 

The Queen’s Case Doctrine has been replaced by 613(a) which requires only that the document be made available to opposing council upon request - Reasoning:  assures the legitimacy of the writing.  

The Foundation Req’t has been replaced by 613(b) requiring the witness be afforded an opportunity to explain or deny a prior inconsistent statement.  NOTE:  “opportunity” to explain doesn’t have to be given at any particular time

Silence as Inconsistent Stmt (see Hines) - Cases involve where witness’s prior silence is sought to be introduced as inconsistent with testimony at trial.  Generally hinges on what is “inconsistent”.

Inconsistent (see Hines; also see rule in Rainford) - silence is inconsistent with present testimony if it was so “natural” to assert the fact previously that the failure to assert it “amounts...to [the] assertion of the non-existence of that fact” (p.446)

Silence as a Consistent Stmt. (see Rainford) - Ct. in Rainford allowed what was apparently a consistent statement when the effect was the same as an inconsistent stmt. - to discredit the witness.

Prior inconsistent stmt under FRE 613 and FRE 801(d)(1)(A) (see Hines) - a prior inconsistent statement can be allowed under FRE 613 to attack the veracity of the witness w/out being admissible under FRE 801(d)(1)(A).  Reasoning - FRE 801 admission goes to the truth of the matter asserted while FRE 613 doesn’t assert that the prior stmt. is true; only that the stmts. are inconsistent making the credibility of the witness questionable.

State Law and FRE 613 - 

TX (see Baltimore Transit Co. - similar to TX) - Retains foundation req’t of the common law in TRE 613(a).

Mich (see Keefer) - still retains the foundation req’t. as well as the Queen’s Case of the common law.

Rehabilitation from prior inconsistent stmt. (see Nowotny) - occurs in cases where a witness’s credibility is damaged on X-examination and the party offering the witness is attempting to reestablish credibility.

Rule - further evidence of consistent stmts. is not allowed (see “morrisons” testimony in Nowotny p. 454.)  Evidence proving the falsity of the inconsistent stmt. is allowed (see “brochoff” testimony from Nowotny p. 454).

Bias (see Harvey & Kidd) - Cases deal with whether extrinsic evidence can be admitted to show bias of the witness.  Generally, courts treat bias as a non collateral issue and therefore always worthy of extrinsic evidence.  Reasoning:  Bias is highly probative to the veracity of the witness’s answers.  NOTE:  There’s no specific provision for bias in the rules but is usually brought in under FRE 613.

Foundation Reqt’s - as required by FRE 613 (opportunity for witness to explain on X-examination).

TX 613(b) & bias - provides specific allowance for extrinsic evidence of bias.

Foundation Reqt’s - same as TX rule for inconsistent stmts. above.

Bad Character For Truthfulness - Concerns evidence which falls into three rules and corresponding subjects:  1) Rule 609 - Impeachment by Evidence of Conviction of Crime; 2) Rule 608(a) - Opinion and Reputation Evidence of Character; and 3) Rule 608(b) - Specific Instances of Conduct.

Rule 609 - Impeachment by Evidence of Conviction of Crime - prior convictions are allowed to impeach in the following situations under (a):

(1) allows evidence of a convicted crime as long as:  1) punishable by > 1 imprisonment or death; and 2) it survives a balancing test of the probative value vs. the prejudicial nature of the crime.

Balancing test - balances the probative value of the prior conviction with the prejudicial effect.

probative value - value is determined by the ability to indicate lack of truthfulness (as opposed to whether it indicates a bad person).

prejudicial effect - would occur when prior conviction went to propensity to commit the crime again (see Roy where prior crime was so similar as to be prejudicial to ().

NOTE:  Some courts allow only the date and nature of crime and exclude details so as to mitigate prejudicial effect.

Witness Explanation - See Boyer where court allowed witness explanation of prior crime.  Reasoning:  “not all guilty men are equally guilty and some convicted men are innocent”.  NOTE:  if witness is allowed to explain, he opens himself up to details (see “NOTE” under “prejudicial effect” above).

Reasoning behind balancing test - the lack of a balancing test in (2) below is a result of a compromise that allowed any prior crime to be introduced in (1) as long as it has adequate probative value.

(2) allows evidence of a past crime involving dishonesty or false statement regardless of punishment.  NOTE:  no balancing test (see Toney)

Dishonest Crime Defined (see Smith) - Courts have attempted to define what crimes involve dishonesty.

robbery - Smith ct. found to not be crime involving “dishonesty”.

TX 609 - (contrary to FRE 609(1) & (2)) Allows if 1) a felony or of “moral turpitude” regardless of punishment; and 2) subjects to balancing test (probative value vs. prejudicial effect)

moral turpitude - crimes involving moral turpitude are determined on a case by case basis in TX.

609(b) Time Limit - prior conviction not admissible if > 10 years elapsed since date of conviction or release from confinement unless:

probative value > that prejudicial effect except:

that opposing party must be given sufficient written notice so as to allow the party to prepare to defend.

TX rule - no notice requirement because of TRE 609(f) notice req’t (see below)

609(c) Effect of Pardon, annulment, or certificate of rehabilitation - see rules

TX rule 609(c)(2) - if punishment was probation and probation was served, then prior conviction not admissible.

609(d) Juvenile Adjudication - see Rules.  NOTE:  TX rule is the same.

609(e) Pendency of Appeal - pending appeal doesn’t make inadmissible.

TX rule - Opposite of FRE - pending appeal is inadmissible.

Rule 608(b) Specific Instances of Conduct - Generally may not be proven by extrinsic evidence but may be inquired about if prior instance is probative of the witness’s truthfulness.  Requires a good faith determination of whether the act inquired about actually happened - party must have good faith belief as to the truth of the act inquired about (see Gustafson).  NOTE:  The witness is not required to incriminate himself if testimony concerns possible criminal prosecution (see Gustafson).  

Self Incrimination (see Gustafson) - FRE 608(b) specifically provides that a witness is not required to incriminate herself.

Inquiry about crime w/no conviction (see Pennix) - Not allowed to introduce extrinsic evid. including record of arrest and indictment - only able to ask if she did crime or not.  NOTE:  Extrinsic evid. not allowed under 609 due to lack of conviction.

What Constitutes Conduct Probative of Truthfulness - The Gustafson court said theft qualified but was reversed by Rhodes.  Embezzlement included in theft and found not dishonest in Sitz.  NOTE:  Wellborn says courts would find theft dishonest.

Prior Untruthful Accusations: an exception to prohibition against extrinsic evidence (see Smith, and Desantis) - In cases where complainant has made prior untruthful accusations against others, courts will allow extrinsic evidence to establish truth of prior accusations following a “threshold determination” of the validity of the proffered evidence.  Reasoning:  the (‘s right to confrontation is seen as outweighing the prohibition against extrinsic evidence.

threshold determination - that the trier of fact could reasonable find that the complainant made prior untruthful allegations.

TX Rule 608(b) - Doesn’t allow extrinsic evidence at all.

Rule 608(a):  Opinion and Reputation Evidence of Character (see generally Lollar) - Generally allows a witness to give opinion or reputation evidence when 1) it relates to truthfulness or lack thereof.  Evidence about truthful character can only be submitted once the parties character has been attacked.  Extrinsic evidence not allowed on collateral matter (see Kellensworth where court disallowed extrinsic evidence because it was a collateral matter - see also for definition of “collateral matter”)

collateral matter (see Kellenworth for definition) - a matter is NOT collateral if 1) it relates to the substantive issues is the case, and 2) it is a matter of bias, interest, conviction of a crime (see 609), want of capacity, opportunity, or knowledge of the witness.  NOTE:  if not a collateral matter, then extrinsic evidence is allowed.

Controversial Stmt. - In Lollar, the ct. allowed a statement of whether the witness would believe ( under oath.  the Wash. Ct. didn’t allow stmt. in Maule.

Opinion Evidence and Mental Disorders (see Lindstrom) - Generally, evidence of mental disorder is treated as a non collateral issue and is allowed to be proven by extrinsic evidence.  Reasoning:  Like bias, mental disorder is highly probative of the witness’s ability to recount events.

Opinion Evidence and Specific Contradiction (see Benedetto where rule established) - Judge granted discretion to admit extrinsic evidence tending to contradict a specific statement even if a collateral matter.

What constitutes “attack” eligible for evidence of truthfulness under FRE 608(a)? - see McClish where court ruled that just because a witness had been contradicted doesn’t create an “attack” on truthfulness therefore making party eligible for truthfulness evidence.

TX rule - identical to FRE 608(a).

Smith v. State - ( accused of sexual assault and wanted to introduce extrinsic evidence concerning prior false accusations of the complainant against other men.  Holding:  for ( - rape shield not in issue because it prohibits prior sexual behavior and not prior accusations.  Extrinsic evidence allowed due to overwhelming need for confrontation and the fact that reasonable juror could find that complainant made prior false accusations.

State v. Desantis - same as Smith v. State above.

Gustafson v. State - ( was asked whether or not he had stolen a truck (a crime for which he had not been convicted of at the date of trial).  T.C. forced him to answer.  ( claims his right against self incrimination was violated.  Holding:  for ( - the ( should not have been forced to answer pursuant to FRE 608(b) prohibition against self incrimination.

US v. Toney - ( has prior conviction for mail fraud which involves a crime of “dishonesty” under FRE 609(2).  ( claims prior conviction to prejudicial to case to submit to jury.  Holding:  against ( - congress purposely left out balancing test in 609(2) because those crimes go to (‘s propensity to be untruthful.

State v. Roy  - ( accused of sexual indecency with 15 yr. old girl.  Prosecution wanted to introduce evidence of prior conviction for extremely similar offense w/another 15 yr. old under Rule 609.  Holding:  for ( - prejudicial effect outweighed probative value due to similarity of the crime.

U.S. v. Harvey - ( is accused of bank robbery.  Ex girlfriend says she saw him go into the bank.  ( wants bias evidence introduce that Ex threatened to get back at him for not taking responsibility for what she alleged was his child.  T.C. refused testimony of (‘s mother as extrinsic evidence on collateral issue.  Holding:  for ( - bias is not a collateral issue.

State v. Hines - Alibi witness for the ( was initially silent as to the existence of an alibi.  Prosecution tried to enter prior silence as an inconsistent stmt. to impeach.  ( claims 1) not inconsistent; 2) improper foundation; and 3) no extrinsic evidence presented.  Holding:  against ( - 1) prior silence was inconsistent with present testimony; 2) foundation not required any longer; and 3) the extrinsic evid. was evident in admission that witness as previously silent.

Baltimore Transit v. State - court retains the foundation requirement of the common law in order to allow the witness’s memory to be refreshed.

Keefer v. C.R. Bard - Case involves Mich. jurisdict. which still maintains the Queen’s Case Rule and foundation req’ts of the common law.  The ( claims that if oral stmts. reduced to writing qualify as written stmts., then the proper foundation wasn’t laid because he wasn’t shown the documents.  Holding:  Against ( - proper foundation wasn’t laid but not a reversible error due to warning and knowledge of stmts. in writing.



FRE 611:  Mode and Order of Interrogation and Presentation - 



611(a) Control by the court - 

Basic order of Court Presentation (see Berroyer) - 1) case in chief ((‘s case); 2) defense; and 3) rebuttal.  Exception:  Berroyer court allowed evidence in rebuttal to proceed before the defense finalized its case.  The court has discretion to allow evidence when it accommodates logical or convenient trial proceedings (e.g.  Berroyer case accommodated the schedule of an expert witness).  NOTE:  testimony must pertain to a subject that has been finalized by the defense.

Order of Witness Examination - 1) direct, 2) cross, 3) redirect, and 4) recross (see FRE 611(b) for scope of examination allowed in #1-4).

Right of Party to X-examine (see Caudle) - Court can prevent a party from reasking a question that that particular party has already asked BUT cannot prevent a party from reasking a question that another party has asked.

Narrative Testimony (see Young) - Concerns testimony offered by a witness that’s not in Q&A form.  Court has discretion to allow - usually predicated by the establishment of personal knowledge of the witness and then an open ended question.

611(b) Scope of Cross Examination - Common Law restricted the scope of X-exam. to only questions dealing with the subjects introduced on direct examination.  Reasoning: to preserve an orderly examination of the issues.  The FRE retained the common law but allows inquiry into other matters at the discretion of the court (also called “restrictive rule”, “scope of direct”, “federal”, “American”).   NOTE:  some state courts allow testimony “wide open” as to subject (see below).

at the discretion of the court - (Advisory Note p. 86)  Allowed at the discretion of the court when inquiry into additional matters would aid in the development of the evidence or otherwise facilitate the conduct of the trial.

TX 611 (civil) - state laws (including Mich [see Bollor] and TX 611) allow “Wide Open” testimony - testimony on a wide range of subjects not necessarily tied to the subjects introduced on direct examination.

NOTE:  For all Jurisdictions.

Redirect - is limited to subjects that are new in X-exam

Recross - limited to new subjects in redirect.

Cases:

US v. Caudle - prosecution took witness through document page by page to verify that witness actually did write document.  ( then attempted to do same to which prosecut. objected and was sustained.  Holding:  for ( - ( has absolute right to X-exam regardless of whether opposing party has asked questions already.

611(C) Leading Questions - not allowed on direct examination.   Leading testimony allowed:  1) as necessary to develop witness’ testimony, 2) X-exam., and 3) when a party calls a hostile witness, an adverse party, or witness ID’ed with an adverse party.

Leading Defined (see Alexander p.333) - 1) A question which suggests the answer desired 2) which the witness ratifies by adopting the detail of the suggested answer. 

Yes / No Answers - should be a red flag of leading (e.g. did you find the body in the living room where it was later found by police?)

When Allowed - 

Hostile Witness/ Adverse Party/ Witness ID’ed w/an adverse party - In Haney, the court found that a witness doesn’t have to be proven to be adverse from testimony - only that the witness had a propensity to be adverse (in Haney, witness was a nurse of the ( hospital and therefore witness ID’ed w/an adverse party)

Necessary to Develop Witness’ Testimony - Mental infirmity (e.g. elderly gentleman in Pascall allowed to be lead) sometimes warrants leading examination.

X-Examination - Leading is ideal for X-examination.

Sanctions (see Alexander) - include the following:  1) striking the improper question and permitting a proper one, 2) admonishment at the bench or before the jury, 3) striking the improper question and refusing to allow counsel to reask, 4) contempt, and 5) mistrial.

Argumentative & Misleading Questions - Never Allowed

Argumentative - refers to question that isn’t seriously expected to be answered but is made for jury benefit (speechmaking) (e.g. “Do you always sleep with your secretary when your wife is 8 months pregnant?”)

Misleading - Assumes facts in dispute (e.g. Did you hear the victim scream when ( shot him?)



612 Writing Used to Refresh Memory - Allows the witness to view a writing during or before testifying in order to refresh memory.  An adverse party has a right to inspect the writing at trial,  X-exam. the witness concerning the writing, and intro. into evidence the portions relating to the testimony of the witness.    If there are claims that portions of the writing relate to subject matter not testified to, the court makes a determination in camera, and excises any portion not so related.  Any portion not produced by the prosecution in a criminal trial can be excised from the record or the court can declare a mistrial.



Refreshing Memory v. Parroting Writing (see Riccardi where court allowed writing) - The court allows the writing if it is clear that the witness’ memory is refreshed.  Not allowed if the witness is simply “parroting” the writing.

Authenticity of Writing - Riccardi court found that the authenticity of the writing is inconsequential (also doesn’t have to be prepared by the testifying party).  Reasoning:  the witness is using the writing to refresh his memory - if the witness then claims that his memory, now refreshed, is as the writing indicates, then the only question of truthfulness is about the witness’ testimony and not the writing.

Writings Introduced at Deposition - (see Painting, p. 541) subject to FRE 612 right to inspect by adverse party.

Waiver of Atty. Client Privilege - The portions of the writing to which the witness testifies lose the protection of atty/client privilege.

Right to Inspect - FRE allows the adverse party to inspect as a matter of right if writing used during the trial and at the discretion of the court if used before trial.

Distinguished from 803(5) - 803(5) requires a failed memory.  The refreshed memory required by 612 is fatal to 803(5).

TX RE 612 

Civil - the same right to inspect as FRE

Criminal - gives the right to inspect writing regardless of when the writing is used.



615 Exclusion of Witnesses - Allows a party to remove a witness from exposure to testimony of other witnesses (a matter of right and not of court discretion).  NOTE:  exclusion extends to communications outside the courtroom (witnesses atty. under ethical obligation to not undermine the purpose of exclusion of client).  Court cannot exclude:

a natural person - person who logically can’t be removed (e.g. the ()

an officer or employee of a party who is not a natural person and is designated as its representative - Usually a law enforcement agent who is a witness.

a person whose presence is essential - NOTE: requires a determination by the court of whose essential.

TX RE 613 (criminal) - doesn’t allow exclusion of the victim unless the court finds that the victim’s testimony would be materially affected by the testimony of other witnesses.

Applicability in Depositions - FRE 615 doesn’t give automatic right of exclusion in deposition but a party may get a protective order from court saying that certain witnesses can’t discuss w/any other witnesses.

Sanctions (see Townes) - 

Striking Testimony - Due to drastic nature, usually only allowed if culpable conduct on part of violating party.

Use to Impeach Witness



Opinions & Expert Testimony - 



Opinion Testimony by Lay Witnesses (FRE 701) - Common Law only allowed the statement of facts from which the trier of fact was to draw conclusions.  FRE allows testimony giving opinions or inferences (“shorthand rendition”) and is limited to those that are 1) rationally based on the perception of the witness (adequate foundation), and 2) helpful to a clear understanding of the witness’ testimony or to determine a factual issue.



Shorthand Rendition - Term describes the situation when it is difficult for the witness to recount facts sufficient to put the trier of fact into a position of equal vantage with the witness.  In Skeet, witnesses not allowed to recount opinion of whether shooting was accidental because the situation could be recreated and therefore the trier of fact could make determination.  In Parker, court found that observations of facial countenance, and moods were admissible as to  a party’s state of mind.

Adequate Foundation (see Thorp, child drowning case; Carlock,      )- There must be sufficient facts and experience on the part of the witness to allow drawing of the inference or forming of opinion (see “sufficient perceptual basis” cases below).  See Carlock where court found inadequate factual basis to assume that just because a witness had seen invoice for purchase of machinery that party had rented the machinery subsequently.

Hypothetical (see Drackett) - witness testimony as to their conclusion in a hypothetical situation is not allowed.  Reasoning:  inadequate factual basis or perception to form an opinion.  NOTE:  Expert testimony can include testimony on hypos. (see below).

Sufficient Perceptual Basis (see Cragin & Hunt) - 701 requires the witness, when stating a perception of events, to have an adequate basis for perception. The Hunt case defined as not possessing a quality of extravagance which would automatically preclude its believability.  The Cragin court didn’t establish a level of perception in a vehicle speed case but found that the opinion of police officer was insufficiently based in fact due to his own admission to such. 

Drackett v. Blue - Witness asked if she would have put chemical back on shelf if she knew that it would explode.  Holding:  against admission - required reliance on facts that witness hadn’t perceived.



Testimony by Experts (FRE 702-706) - Experts are allowed to draw from a large background of circumstantial knowledge and can draw syllogisms based on that circumstantial knowledge.  



Testimony By Experts Generally (FRE 702) - Reqt’s of expert testimony 1) the “specialized knowledge” must assist the trier of fact; 2) witness must be qualified as an expert by knowledge, skill, experience, training, or education; and 3) may testify in the form of an opinion or otherwise.

Proper Subject Matter - The expert testimony is allowed if it will assist the trier of fact.  Test:  whether the untrained layman would be qualified to determine intelligently and accurately the issue without enlightenment from the expert (advisory note p. 97).

Form of Testimony (#3 above) - The witness may 1) give a dissertation on the body of knowledge and let the trier of fact draw own conclusions; or 2) draw conclusion for the trier of fact - i.e. opinion.

Novel Scientific Evidence (see Daubert) - Frye Doctrine (common law) dictated that evidence gain “general acceptance” aka “scientific consensus”.   FRE (as seen in Daubert) abolishes Frye and allows evidence if:

court convinced of scientific validity - Factors considered 1) lack of publication in journals, 2) experts only support the evidence/theory in court, and 3) the result is tied to the cause “more likely than not”.

relevance to the case (“fitness”) - whether the evidence is helpful.

Cases:  1) Williams court found that a mortician was not an expert on “grief” and that it was not a proper subject for an expert because a layman can judge “grief”.  2) 

Qualification as an Expert Witness - Generally left to the discretion of the court and only reversible on clear abuse of discretion.  Requires sufficient basis for finding that “knowledge, skill, experience, ....” are adequate to make opinion.  

Cases:   1) See Wulff court which allowed witness testimony concerning electric blanket as source of fire where there was a showing of technical expertise in electrical physics on the part of the expert.  2) Aloe court didn’t allow a sales rep to be expert witness concerning the a mechanical failure on a tractor and subsequent fire - abuse of court’s discretion.

Statements of Qualifications (see Wolff where court allowed) - Stmts. of qualifications of the expert are allowed as giving or depriving weight to or from the experts testimony.  Examples:  Ditch digger ability to testify as to how to shore up ditch from cave in.

Bases of Opinion Testimony by Experts (FRE 703) in conjunction with Disclosure of facts or Data Underlying Expert Opinion (FRE 705) - FRE 703 outlines the facts upon which the expert can rely on - these include facts that normally would be hearsay.  FRE 705, which regulates disclosure of the facts upon which the expert relies, creates the possibility of “bootstrapping” the 703 hearsay facts by allowing the facts to be disclosed on direct or cross examination (NOTE:  TX criminal rule 705 has safeguards against the admission of such evidence).

FRE 703 - Provides:  1) The facts of the particular case upon which an expert bases an opinion can be obtained at or before the hearing; and 2) The facts on which the expert relies can be hearsay if they are of the type reasonably relied on by other experts in the field.

Obtained at or before the hearing (advisory note p. 97)- The facts upon which the expert basis his opinion can be obtained 1) from firsthand observation of witnesses at trial, 2) presentation at the trial (usually a hypo), or 3) from facts obtained outside the trial (e.g. doctor’s examination).

reasonably relied on by other experts in the field - Test:  Rolls court stated that the proponent must establish that the expert must act upon similar evidence for purposes other that testifying in a lawsuit.

FRE 705 - The expert doesn’t have to testify as to the facts making up his opinion.  BUT, may be examined directly or on cross about those facts making up his opinion.

Problem of Bootstrapping and Partial Solution (Dissent to Schell) - can be cured with 1) limiting instruction, 2) limit what expert can discuss on direct examination, and 3) narrow description w/out detail.

TX Rule 705 (criminal) & the resolution of “bootstrapping” (   ) - Requires the facts upon which the expert relies to be subject to:

“Voir Dire” 705(b) - opponent of evidence shall be permitted as matter of right to examine the underlying facts out of the hearing of the jury.

Admissibility of Opinion 705(c) - court can use discretion and disallow the opinion when the facts don’t support.

Balancing test/Limiting instruction 705(d) - Balances any improper purpose for admitting (e.g. to get in hearsay) against probative value of evidence in support of opinion.  Upon request, a limiting instruction is given.

NOTE:  TX RE 705 civil is the same as FRE 705 and therefore subject to same problem of bootstrapping as FRE 705.

Opinion of Ultimate Issue (FRE 704) - Common Law disallowed opinions on an ultimate issue for the trier of fact.  FRE Abolishes the common law rule in (a) and allows opinion or inference.  BUT (b) retains prohibition against opinion or inference as to the mental state of ( in a criminal case if mental state is element of the crime or a defense thereto - left for the trier of fact.  NOTE:  FRE distinguishes factual and legal conclusions (see below).

Factual vs. Legal conclusions - The FRE does retain distinction between factual conclusions and conclusions on legal matters - the former being allowed and latter, not (see Torres).  Reasoning:  certain conclusions call for a more “adequately explored legal criteria” (e.g. Mental capacity, discrimination, etc.)(advisory note p. 100)

Solution - Torres and advisory note p. 100 say that a differently worded question would solve problem.

Can proponent list off elements of legal issue and have witness conclude if all criteria fulfilled?  Wellborn says no because why not let trier of fact answer.

Torres v. Oakland - ( claimed that she had been discriminated against because of race.  Witness for ( said that there was no “discrimination”.  Holding:  for ( - “discrimination” calls for a legal conclusion.

(b) Prohibition On Mental State Conclusions In Criminal Case (see Edwards where court found that witness was only describing psychosis and not making a conclusion) - Congress defined “insanity” and then said that expert can only speak on characteristics of psychosis and that trier of fact must conclude as to actual “insanity”.

Insanity - Follows the McNaughton Rule - does person know right form wrong.

TX  RE 704 - contrary to FRE, there’s no (b) in TX so conclusions with respect to mental state in criminal case are allowed.



Authentication and Identification - Generally, relevancy of a document as required by 402 is conditioned on its authenticity which 901-903 establishes.  901 requires extrinsic evidence of authenticity while 902 evidence is self authenticating and needs no extrinsic evidence to establish authenticity.



Authentication and Identification  (FRE 901) -  (a) requires authenticity is therefore governed by a FRE 104(b) (Relevancy conditioned on fact - the fact that evidence is authentic) analysis.  (b) lists a noninclusive list of illustrations of what satisfies requirement of authentication.  

FRE 104(b) Analysis:  Relevancy Conditioned On Fact (see Johnson) - Requires evidence sufficient to support a finding that the condition has been filled - i.e. the court must establish that there is adequate evidence to conclude that the evidence is authentic.

Illustrations (b) - Wellborn breaks down into five classifications:  1) Real Object; 2) writings; 3) oral conversations; 4) photographic; and 5) Self Authenticating.

Real Object (see Johnson) - Deals with an object actually used in case.  To be distinguished form “illustrative” object which is used to illustrate occurrence or fact.  Authentication involves two questions:  1) Identity - was thing in courtroom actually the one used (e.g. ax in Johnson), and 2) condition - has item changed so as to make it irrelevant.

Chain of Custody - Various levels required to establish #1&2 above.  A complete chain of custody is not required if the item is 1) very distinctive and 2) a change in condition would be noted readily (see Olson where court held that bullet fragments were unlikely to be altered and complete chain of title unnecessary).  Reasoning:  if the item is homogeneous and can be changed readily, then good chain of title necessary.

Chain of Custody for Documents - see Maggipinto p.661 for list of necessary steps in establishing the chain of custody for a document.

illustrative object - needs no chain of title.  NOTE:  not submitted into evidence to go to jury room.

Writings - Can be authenticated 1) under 901 which requires evidence to authenticate (see req’ts above), or 2) under 902 (self authenticating evidence) which requires no extrinsic evidence to authenticate (see 902 below).

901(b)(2) Nonexpert opinion on handwriting - based on familiarity with handwriting 1) gained before authentication, and 2) not gained for purposes of trial (Reasoning:  then it would be testimony under (b)(3)).

901(b)(3) Comparison by trier or expert witness - involves comparison of writings to authenticated exemplars in order to authenticate the writings.  Most cases involve establishing the authenticity of the exemplars to which the evidence writings are compared to establish their authenticity.  (see Mangan tax fraud case where court found exemplars authentic)

FRE - Very lax standard requiring only enough evidence to support “finding” of trier of fact

TX RE 901(b)(3) - Requires exemplars to meet court approval.  Signif:  much more strict authentication standard for exemplars.

901(b)(4) Distinctive Characteristics  - Authentication can be based on overall appearance, contents, etc.  (See Mangan where characteristics of contents of file sufficient to authenticate documents as written by ().

901(b)(7) Public Record or Report - Authentication req’s:  1) evidence that writing is authorized by law to be recorded or filed and is in fact recorded and filed; and 2) that it is actually from that office.  (see Lotts where several records were just documents from a file in a gov’t psychiatrist office - court held them not to meet #1 above).

901(b)(8) Ancient documents  - documents assumed to be authentic if 1) > 20 yrs. old, 2) in a place where it would likely be, and 3) no suspicion as to authenticity.

901(b)(9) Process or system - evidence to explain process or system and showing a result to be accurate.

Oral Communications 

Voice Identification (FRE 901(b)(5)) - Authentication requires 1) identification of voice by recorded or live hearing, 2) based on hearing the voice at any time under circumstances connecting it with the speaker (can be anytime before or after first exposure as opposed to a writing which requires prior exposure - see Vitale)

Telephone Conversation (FRE 901(b)(6)) - NOTE:  Only allows ID of receiving party - calling party can be authenticated under 901(b)(4) (see Pool).  If number called was assigned by the telephone co. to a particular person or business:

(A) - person (Hines) - circumstances, including self ID, indicate the person speaking is the person called.

(B) - business (Portsmouth) - If person ID’s themselves as someone w/in the scope of employment of which the caller requests, then assumed to be that person.

Photographic - Pictorial Testimony Theory requiring a witness to state that photograph accurately reflects how things actually happened is replaced in Fischer by Silent Witness Theory - Reqt’s:  that someone establish that photo should accurately reflect what happened (e.g. equip. properly working, etc.).  Reasoning:  Events were occurring on film in which there was no witness to verify.

FRE 902:  Self authenticating evidence - No extrinsic evidence of authenticity required.  

(4) Certified copies of public records - see rules as self explanatory

Copy of Certified Copy - See Mangan court in which a copy of a certified copy is not adequate.

(5) Official publications

(6) Newspapers and periodicals

(7) Trade inscriptions 

US v. Johnson - ( accused of assault w/an ax.  Prosecution introduced ax into evidence to which ( objected claiming improper authentication - witness didn’t sufficiently establish that it was that particular ax that was used.  Holding:  against ( - there was sufficient foundation for the trier of fact to conclude that is was actually that ax.
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