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The New Article 9

8/30/2000

Secured Transaction:  lien on property to borrow money (loan).  At the heart of modern commerce.

Article 9:  UCC vs.

Bankruptcy Code

· Consumer bankruptcies highest levels ever, businesses growing number of bankruptcies.

P 859 UCC

· Revised article 9

P 865 Disposition Table for old and new Article 9

Commercial Law

· Course about learning about statutes.

· Different way of analyzing law than cases:

· Read

· Find

· Argue

· Draft

9/5/2000
Three Levels of Analysis

· Judicial (learned in 1L) (easiest)

· Litigation (some here)

· Creates the record, investigates different states of fact, hypothesize which sets of facts should be used in the court room or alternatives

· Complex

· Transactional (here)

· Most complicated intellectually

· Infinite number of possibilities b/t now and the future

· How to create a transaction that protects clients from as many possible future problems.

Article 9

Designed to solve the problem of secured transactions where someone gives a lien to secure repayment of a loan.

3 problems designed to solve:

1. Getting a property interest good against the debtors property (w/o having to go to court 1st)

a. The only way to enforce a debt in this society is to seize the property and sell it to cover the debt.

b. Due process society w/o enough judges is expensive and unsuccessful frequently.

2. Multiple creditors:  Priorities
a. Who gets the first proceeds?

i. Sharing?  Bad too inefficient

ii. Objective to be #1

3. Fraud

a. Debtors committing fraud.  (Not telling a buyer that there is already a lien against the property when it was sold).

i. Parties are usually innocent; debtor is the bad guy and is usually gone.

ii. Notice/Disclosure

1. Helps the judge decide which innocent party wins.

2. System of published filings, and public notices:  idiots lose.

UCC Review

1-201 Definitions (important substance often located here) (words in all caps mean consult the definitions) Cross references listed at the end of the statutes except in Art 9.

· Check the definitions and underline them to alert you to the fact the word is a term of art.  The UCC goes into the exam with you, make it a tool.

Art 2. Contracts (goods sold on credit, right to repossess is not automatic if not paid.  Must follow article 9 rules if you want to get the goods back).

· Getting a purchase money security interest (PMSI)

Art 2A Leasing

· Financial leasing so far is increasingly important.

Art 3 Negotiable Instruments

· Check or Prom Note (PMs are good collateral t/f Art 3 is important to Art 9)

Art 4 and 4A Banks always win

Art 5 Letters of Credit (too complex for us here)

Art 6 Repealed 

Art 7 Warehouse Receipts:  Document of Title (valuable commercial thing)

Art 8 Investment Securities

Art 9. Present (Skip)

Art 9. New p 859.****

· Part 1 9-102 definitions

· Part 2

· Security Interest

· Part 3

· Notice and Priority (Perfection)

· Part 4

· Rights of 3rd Parties

· Part 5 

· Filing (giving of notice)

· Part 6

· Default

Article 9 deals only with personal property not real property

Common Law 
In the Matter Hiawatha (1964) p 49 SOMs (NJ State law)

Three creditors:  

1. Whitlock (7/11 judgment executed 7/14, levy effected 7/17).  Sheriff didn’t take the property when he levied on the 7/17 levy with the writ of execution.  Had the right to take the property.

2. Anchor (8/2 judgment, 8/3 judgment executed and levy effected).  Property still left there.

3. US filed a notice of tax lien on the property

Case = assignment for the benefit of creditors = debtor initiated, state law.  (Rare today).

Dispute = who has the priority in the proceeds from the sale.

Basic Rule = First in time, first in right.

Argument = US argues that the first two never had perfected (fully realized as a legal matter) b/c they had not taken possession of the assets.  

Court = The judgment lien was perfected b/c the 3 criteria required in NJ were met for

· Identity

· Amount

· And property were met

· *This is unique to NJ most states required that the property be seized, but here is ok to leave.

The two initial creditors win w/ re: to the first four items only (equipment).  Lose as to the rest b/c it would be considered inventory.

Distinction b/t inventory and equipment:

· Inventory turns over.  If the sheriff executes on equipment it will be there when they come back in a week, the inventory will be sold and replaced with additional inventory.  Not the same physical thing.  At common law you could not seize after-acquired property.

· The sheriff could have levied the inventory when he went originally.
Result = US gets the inventory. Whitlock gets paid in full, if anything left over then Anchor gets the remaining from the equipment.

Levy = executed (the process by which you get a judgment lien

Perfected = Choate = the process by which you turn the judgment into a judgment lien which is a priority position in proceeds from a sale).

Credit Bureau v. Moniger (1979) p. 52 SOMs

Sheriff filed motion b/c he sold the seized property and didn’t know how to divide the proceeds.

· Pick-up truck has a note with the Credit Bureau.  Bank renews the note.  No security given to the bank at the time.
· Writ of execution from the Bureau delivered to the Sheriff.  Executed verbally by the Sheriff, did not take the truck or the keys (same law as NJ).
· Moninger informed the Sheriff there was another lien with the Bank.  Sheriff executed anyway.
· Bank executed its lien.  Perfected it by noting it on the certificate of title.  Bank now has an Article 9 security interest.
· Bureau v. Bank:  was the original lien perfected when the sheriff verbally declared it?  Yes.
· Was the fact Moninger informed the sheriff of additional lien sufficient to notify the Sheriff under old 9-301(1)(b) (Current 9-317(a)(2) p. 978 UCC). READ.  
· Chapau of the section (hat) is superior to the security interest.
· Here the security interest was not perfected at the time.
· The lien creditor wins b/c they perfected prior to the time of the security interest.
· Bank was worse off even, they had no security interest at all the time the truck was seized by the Bureau.  
9-317 (e) Purchase Money Security Interest (PMSI)

· Defined in 9-103 p 904.
· 9-203(b)(3) Enforceability
Problem Set I p. 57

Timeline

11/1

11/10

11/15

11/20
11/25

Ace

10K
Adjudge.
Bjudg.

Cjudg.

Cwrit
Cwritexecute


Blake

10K

Cratchet
10K

Total creditor
$30K

Proceeds
$15K

Who gets what?

C is the only judgment lien creditor

A is the judgment suitable for framing, no levy

B has the same thing as A but closer b/c he delivered a writ to the Sheriff but it was not executed

C gets $10K

Debtor gets $5K as the residual owner of the property and no one else has a property interest

What can we do for our client Blake?

May be able to levy still depending on state law.  Can you levy at the courthouse?  If not levy on the proceeds before they go to debtor then we can get at least $5K for Blake.  If you can C is still #1 Blake is #2 and would get the remaining $5K (minority of states do this).

Why do the majority of states relate back to the date of execution (11/15) b/c it is the last day in control of the creditor in the process

9/11/2000
Summary of last week:

· Hiawatha:  First in time first in right

· Nothing until the sheriff levied

· Don’t know what to do about after acquired property in common law (inventory, etc)

· Minority rule state with respect to leaving the goods there.  Turning unsecured judgment debt a secured judgment debt even.

· Credit Bureau:  bank failed to get a security writ before the sheriff levied, t/f SOL.

Problem Set I #1 (p 57)

· C gets full $10K owed to him b/c he was a judgment lien creditor

· Remaining 5K goes back to the debtor b/c he’s the only one that has a property interest

· We will try to levy on goods at the courthouse if we represent B, if they let us B may have priority in a majority of states b/c B has a judgment and writ but one that has not been levied yet.

· B would be first if you can levy on the property and not just the proceeds in our state b/c it goes by writ date (not levy date which is the proceeds).

Problem Set I #2

· Shoe store owes to 5 creditors 5K each.  Only one writ executed (Kleson on 11/25).  Sheriff declares seizure, debtor shows up and says they are meeting tomorrow and wait:  Kleson agrees.  Shoes are all valued at $12K.  Debtor agrees to a monthly payout agreement, paying Kleson faster than the others b/c he has legal position.  Store closes 1/5/2000 out of business.  

· Revealed that Debtor had granted a security interest to bank for $10K loan on 12/1.  It was perfected with public notice.

· Does Kleson or the bank get paid first?

· Question I:  Who was perfected?

· Bank:  yes

· Kleson:  majority state:  left the goods t/f no good lien (not perfected through seizure, not a completed levy, no property interest).

· Who gets what?

· Bank:  $10K

· Kleson:  gets nothing, b/c he never completed the levy.  SEIZURE is the name of the game in a majority of states.

· If this was a minority state:  Kleson would normally be first in time but b/c it was inventory and not equipment that was levied the bank wins in both cases.  Can’t successfully levy on inventory w/out seizure.

· What could the attorneys have done who represented Kleson? 

· Taken the shoes anyway

· Ask for a security interest!!  Give Kleson a lien under Art. 9

Garnishment

Webb v Erickson (and Bates)
Erickson sold house of Bates, owed commission from Bates.  Webb trying to collect from Erickson so he garnishes Bates.  In theory, Bates answers questions to Webb whether he owes anything to Erickson.  Actually Bates was sick and never answered, t/f a default judgment was entered against Bates.

· His defense:  escrow, he didn’t owe anything to Erickson anyway.  

· Liability to the extent you are liable to the judgment debtor (ex. if he was on a payment plan with Erickson, he would only be liable to Webb on the payment plan, not a forced lump sum payment.)

Problem Set II a)  (P. 69)

· Judgment on 2/1, bank account $10 overdrawn

· Deposit on 2/5 

· Writ served on 2/9 to the bank containing command:  you are not to pay D any debt or deliver to him any effects, pending further order of this court.

· Bank answered on 2/15

Date the writ was served the account was $2490 (setoff or offset:  the right of a party to offset a mutual debt and pay actually the amount owed).

Even if the offset had occurred after the writ was served the bank would probably still be able to get the $10 overdraft set-off.

· Judgment amount owed by the bank is $2490.

b)

· Debtor writes a check on 2/10 which the bank clears, makes a deposit on 2/11, then deposit on 2/16 (after the answer).

· Bank is liable b/t the time served and the time answered. (Unless Art. 4 leeway).

Does the debtor have to be notified?  Yes (but it is frequently mailed and t/f debtor doesn’t know for several days that this has been garnished).

· The deposit after the answer on 2/16 is probably going to be paid to the creditor (bank replied early, closing the window wouldn’t make sense and the command implies that they don’t act until the court tells them to).

9/12/2000
Repossession and Resale

TWA Light Bulb Bonds:

· Security is valuable insofar as the collateral is valuable.

· Secured bonds are sold at a higher price than unsecured bonds, which is why they are marketed as secured bonds.

· The landing rights, commissioned by the FAA saved the investors in this case.

· Scarce commodity with a great value.

· Lawyers indicated they were valid collateral b/c they could be bought and sold

· They wound up fighting this out in court in the 5th Cir.

· Privileges granted by the state have a limited market but is still a market none-the-less.

· Lenders here = bond holders.  Trust indenture = the agreement under which the bonds are sold to the holders ($1K face value per bond normally).

Acceleration Clauses:
Problem 109 p. 267

Mobile home purchased.  Agreement contained an acceleration clause (right to declare a default and accelerate payment of all unpaid sums).  Can invoke the accel. Clause if at anytime in good faith they feel insecure.  They can also demand payment immediately upon actual default as well.  

· Acceleration clauses generate a default by way of feeling insecure.

· Insecurity clause:  declares default even though the debtor hasn’t done anything wrong (they haven’t defaulted yet).

· Which of the following trigger acceleration?

· See UCC s. 1-208:  requires good faith, as long as there is good faith insecurity clauses are ok.  Burden on the debtor to show no good faith.

· And UCC 2-609(4) provides for complete default by repudiation.

· Is there a duty to investigate?

· Calls for good faith, does that include verifying the accuracy of information?  Hot debate.

· Objective v subjective:  would a reasonable person feel secure (objective)?  1-201(19) defines good faith as honesty in fact in the conduct or transaction (subjective standard).  Courts still disagree on the standard.

· Demand notes are subject to good faith, but comment in 1-208 indicates that it is not applicable to demand notes.  Inconsistent.

Klingbiel v. Commercial Credit Corp.
Car was repossessed in the dead of night b/c CCC felt “insecure”.  Hadn’t even gotten to the first payment date yet.  Debtor was still in good standing.  The contract had acceleration and enforcement provisions.

Jury awarded judgment and punitive damages for the debtor (2x the value of the car).

Debtor’s position:  he should’ve been given notice and wasn’t.  Word “demand” infers notice must be provided to the debtor.  Sequential nature of the K.

CCC’s defense:  don’t need to give notice to accelerate or to repossess.

The court:  the K reads: (i) If purchaser a) defaults b) or seller feels insecure they can accelerate without notice.  (ii) triggers notice by the “on demand” notice of delivery or immediate payment.

· Relevance:  ii deals with the actions of the debtor not the actions of the creditor.

· Once there is demand and delivery language, it is the debtor’s failure to do either of these that triggers default and allows repossession.

· Under the K language there was no right to repossess without demand.

· If the K did not have demand language, notice would not be required.

Practical Note:  you will often see demand clauses b/c they make good business sense even though they are not required for lenders.

Variety of procedures deprive people of due process in the collection of debt.  If you have an unconst. procedure as a creditor you may be liable under s. 1983 as a violation of due process.

Credit insurance:  often a scam, unreasonable prices in relation to the risk.  Lawyers often called in after the fact.  Don’t buy it.

9/13/2000
Repossession and Resale 

Problem 111 p. 281

Is Carmen Motors req’d to give notice b/f repossession?

· 9-609(a) after default a secured party can take possession

· 9-609(b) can proceed without judicial process as long as no breach of peace

· No mention of notice in either section.  Notice is not required in order to repossess. 

Breach of Peace problems

111(a) broke the window and hot-wired in order to repossess at 2:00am.  Breach of peace?

· Hot-wiring: not illegal in this instance; breaking the window?  Maybe.

· What if owner runs out?  Could lead to a dangerous situation.  Yes a breach. Secured party has to stop if the owner raises a fuss.  Why?  Too dangerous.  There are limits on self-help repossessed.

      111(b) repossessor shows up w/ an off-duty sheriff in uniform.  Breach of peace?

· 9-609 comment 3:  can’t use a law enforcement officer when not going through the judicial process.  Yes a breach of peace.  Why?  

      111(c)  broke into garage w/ help of locksmith.  No damage.  Breach of peace?  

· K has a provision allowing entry, does that matter?

· Key point: the debtors agreement is of some relevance not total relevance.  The debtor is in the wrong for defaulting, but must weigh potential social considerations (risk to neighbors, home-dwellers, etc).

· No clear answer.

      111(d) tricks debtor into bringing in the car for mechanical repairs.  Breach of peace?

· Probably not a breach, but weigh policy concerns.

Peaceful Test:  Threatens the breach of peace, should the creditor have anticipated that this would lead to a breach of the peace?

· Not whether there was an actual breach of peace.

9-609(a): provides for after default.  Default is not defined anywhere. 

9-608:  there must be a default before you can repossess and 

· Default is defined in your security agreement.  

· BE careful in drafting your security agreements then!!

Problem 115 p 288

Restaurant opens.  Bank requires 1) a surety (unsecured guaranty, co-signor) 2) a security interest in inventory/equipment and 3) additional $20K collateral (borrowed from a non-recourse obligor, stock registered in the banks name).  Millers default due to poisoning incident.  Collection agent repossesses the assets.  Sent notice to Mr. Miller informing that the stock would be sold on open market and restaurant equipment sold at public auction.  Miller living in a hotel as a result of divorce.  No notice sent to Mrs. Miller.  Notice sent to Layden (stock owner) was returned.  Sold stock for $10K, auction equip. for $500 to the collection agent who then sold the equip. for $10K.  All proceeds (stock and auction) went to the bank (not the resale).  Bank sues the Millers and the surety for deficiency.  B/c the collateral has been sold the deficiency has become an unsecured debt.

a) Is the surety entitled to notice?  9-611(b) and (c) Yes. (co-signee or secondary obligor).

a. Is oral notice sufficient?  No.  611(b) “reasonable authenticated” and “send” indicate some sort of writing is required.

b. Comment 5 9-611

b) Notice of the stock sale required?

a. 9-611(d) if sold on a recognized market no notice required, if no market then requires normal notice rules of 611(b)

c) Mr and Mrs living in different places then requires both get separate notice.

d) New article 9, notice must be in some written form

e) Junior financial statement (secondary priority), do they get notice of restaurant equipment resale?  Yes for the sale  (611(c) and (e)) what about the resale? Not a UCC sale t/f it is his free and clear.

f) Burden of proof for commercial reasonableness is on the secured party under 9-626(a)(2) once the reasonableness has been questioned. (preponderance of the evidence standard).

g) Public sales, see 9-610 Disposition of Collateral after Default.  Only right on default that the sec. Party has is to sell the property (they can’t move in for example if you default on your house).

a. Sales must be commercially reasonable in every respect. 610(b).

b. 610(c) and comment 7:  requires meaningful opportunity for competitive bidding:  requires advertisement or public notice b4 sale and public must have access.

c. Was it commercially reasonable?  Crowley purchased for $500 and resold for $10K.  Looks like it may be unreasonable but is enough for a court to scrutinize.  Comment 10, 9-610.

d. What kind of notice is required for private sale?

i. Whatever is commercially reasonable.

e. Suppose Crowley was buying for the bank instead of himself. 9-610(c)(2).  Secured party can only buy at a public sale or if the collateral is the kind normally sold on the open market.

f. A secured party buying at its own sale doesn’t have to put up its own money (see the OJ house sale) to the extent it is owed the amount, uses the debt to do it = Bidding In.

h) Warranties can be disclaimed:  almost always are disclaimed.  610(d).

9/18/2000
Cities, towns counties, etc can also declare bankruptcy (chapter 9).  Pritchard, Ala.

Summary of last week:

· Rules of executing on judgment problem 1.2, shoes not seized doesn’t work under common-law inventory rules.  After acquired property.

· Garnishment, wage is common but forbidden in Texas unless for child support.

· Mini lawsuit

· Service of writ creates a temporal net.  Any property belonging is frozen.

· Writ has 2 parts:  interrogatories and a command not to pay or surrender property

· Klingbiel

· No notice is required to accelerate a debt

· No notice is required to repossess

· You can accelerate on basis of insecurity clause but must be under good faith standard

· K will often have terms that require notice, this will generate a requirement of notice.

· Included for commercial matters

· Must be a default to generate self-help repossession or court ordered repossession.  609.

· 9-609(b)(2) self-help repossession allowed as long as not breaching peace.

· Breach of peace:  may threaten peace = breach.  Creditor must back off if even a threat.

· Repossessing parties are liable for what is done by the repossessing agents. Non-delegable.

Problem 117 p 292

Repossession company wants to waive debtors rights, can they?  9-602 lists exceptions i.e.: what cannot be waived (by inference if not on the list it can be waived?) see 9-624 for list of what a debtor can waive:  All are after default.  

· Ensures the debtor is informed

· General Rule: 1-102(3) can vary anything by agreement except as otherwise provided or in good faith, reasonableness and care provided for in the Act.

Can guarantors waive rights?  Same rights as debtor.

Problem 118 Junior v Senior Creditors

Debtor and Sr (ONB) and Jr Creditor (Nightflyer), debtor defaults to the JR and the JR repossesses.  Does the Jr have to account to the Sr for the proceeds of the Art. 9 sale?

· 9-615(g):  if the jr didn’t know about the sr lien they don’t have to cover it.

· Does the jr know about the sr lien?  Irrelevant, ONB must take an affirmative step

· 608 focuses on situations where $ is collected directly

· 615 focuses on situations where collateral has been sold for $ to fulfill obligations.

· 615(g)  Junior secured party can keep the proceeds as long as they don’t believe they are violating the Sr. party’s rights. How?

· Purchaser buys subject to the senior lien when buys from the junior (it is carried forward to the purchaser, Sr is still covered)

· Textually:  specific kind of “knowledge” is implied.  See definitions and later cases?

· Why require notice of the sale after default?

· Debtor can make sure best price possible is received on the collateral sale.

9/19/2000

Workout:  financial restructuring happens outside a bankruptcy proceeding.  Daewoo Motors, $70B.  trying to avoid formal bankruptcy.

9-627 Commercially Reasonable 

· Court by court, recognized markets

Problem 119

Car repossessed, failed to give debtor notice of the sale.  Car sold for half the amount owed.  Is she liable for the deficiency?  Commercial Transactions not Consumer.

· Yes liable for the deficiency

· Does failure to give notice affect the creditors right to sue her for the deficiency?

· 626(a)(3) (A) and (B):  liability of debtor for deficiency is limited to amt of the debt.  If you would’ve received more by doing it correctly the liability is limited to 

· As the amount of (B) goes up, debtors liability goes down.

· Does B exceed A?  hard to prove.

· Burden of proof is on the secured party to show that the amount received is no more than B.  9-626(4).

Consumer transactions are limited to the courts to decide under 9-626(b).

The secured party always gets the proceeds from the sale.  If the sale was a “good sale”  the secured party can go after the deficiency.  If a bad sale they may not be able to get the deficiency.  They (secured party) must prove that they would not have received anything different than the result it received.  The rebuttable presumption if they can’t prove this is that the debtor is credited with the larger of either the actual proceeds or what they would have gotten out of a good sale (limits the debtors liability for deficiency to the creditor).

Bezanson v. Fleet Bank SOM’s p. 72a

Default and repossession of graphics company.  Series of offers to sell made to the bank.

GTI offer 1st  straight sale

Chorus offer 2nd included equity share retained by the bank.

· Bank goes with the 2nd offer.

· Unitex files bankruptcy

· Did the bank violate its duty to dispose of the assets in a commercially reasonable manner by not accepting GTI’s offer of more cash.  

· Bank could’ve been paid in full with a $380K surplus that the other creditors could have shared.

· Bank defends that the offer from GTI was a unsure risk

· Weren’t sure they could get the financing together.  Investment bankers said they had a “high level of confidence” that the $ could be pulled together.  AKA Michael Milliken

· Jury could’ve found a conflict of interest, not commercially reasonable.

PS III p. 77 som’s

· Continental Air Chpt. 11 preceded by Bond issue secured by asset pool ($467M).

· Three classes of bonds with different priorities:

· They decide to buy back the bonds with money from sale of the same collateral used to secure the bonds originally.

· This was ok as part of the indenture agreement so long as they used any money for the sale of collateral to pay back the bonds.

· Collateral and debt go down together in theory

9/20/2000
PSIII cont’d

· Arbitrary hypo based on above:

· Total assets: $400m

· 1st priority bonds:  $100M

· 2nd priority bonds: $100M

· 3rd priority bonds: $150M

· Assume $300M of aircraft sold, reducing collateral to $100M

· Should buy or pay off $300M in bonds to offset, however the bonds were selling at half price on the open market.  Only have to use $150M to buy $300M worth of bonds.

· Leaves $50M of 1st class bonds against $100M of collateral

· If you change the numbers to buy at 1/3 price they can reduce the bonds more than they reduce the collateral.  A steeper discount will place the 1st priority in general.

Could have in the indenture said that they had to use the whole proceeds from the sale of the collateral to buy bonds (regardless of discount). Additionally should also say that you must buy Senior bonds first and then lower priority bonds.

p. 77 PS III, #3

Marriott case.

· Unsecured bonds sold to holders.  Unless they state they are secured you presume that they are unsecured = default position presumed in all transactions.  Makes this problem different from above where they were secured.

· Problem: Marriott going to separate the unprofitable assets from the profitable. Leave the bondholders w. the unprofitable ones.

· Probably had a lower rate

· Trust indenture could have provided that the company could not do this without approval of the bondholders or without granting secured interest to the bondholders.

· Pool of assets not protected by the covenant in the event the company falters.

· No matter the covenants in place for the unsecured bond holders the secured bondholders are always better off legally b/c they have a property interest in the collateral.

· Unsecured can’t go after the property 

Section 9-620 (p. 79) Strict Foreclosure or Acceptance of Collateral in full or part.
The Secured party wishes to keep the collateral instead of sell it as opposed to the general rule where they sell the collateral.

Here:  the S.P. can propose to keep the collateral in full satisfaction of the debt.

Book-of-the month club:  S.P. proposes it and if the Debtor doesn’t come back and object (send the book back) it is deemed ok.

Exception:620(e)  consumer goods.

New things in 620:

· Permits the s.p. to keep collateral in partial satisfaction for non-consumer deals.

· The effect of 9-620 is there is no longer any immediate requirement of the s.p. to sell the collateral (in non-consumer transactions anyway).  Courts may eventually see that this doesn’t happen.

· Drafters didn’t like imposition that immediate sale had on SP.

Brooks v World Omni (1997) Bankruptcy Stays
Creditor repossessed debtor’s truck. Debtor then filed for Chpt. 13 (personal reorg.), asked for the truck back.  Creditor said they could come get it (40 miles away). Debtor had it towed back, rented car in the meantime.  Debtor claims damages for creditor failing to return the truck.

· S. 362 automatic stay p. 1853 of code, goes into effect the minute bankruptcy is filed.  If truck had been repossessed after filing it would have been blocked by 362.  Willful violations of 362 can lead to punitive damages and injunction.

· Here the seizure was lawful, but then bankruptcy is filed.

s. 542 Turnover Section:  must turn over property that you have of the debtors to the debtor’s bankruptcy estate as soon as the petition is filed.

Problem Set IV p. 86

Personal liquidation petition filed.

Miller:  owed $300 in principle, $20 pre-petition interest and $20 post-petition interest.  Total owed $340.  Files a proof of claim.

· Unsecured creditor

· What amount is he allowed to collect?

s. 502(a) and (b) B.C.  Allowance of claims or interests

· Unsecured creditors don’t get post-petition interest, t/f the max claim he contends for is $320.

· Secured creditors may claim unmatured interest.

Debtors assets:

· Car worth $1000

· AT&T stock worth $1500 fmv

Debtor owes

· Car note to bank $800 principle, $50 prepetition interest, $50 post petition interest

· Attny fees of $100 also claimed by the bank for a total of $1000 being claimed by the bank.

s. 506 determining secured status

Secured to the extent of the value of the interest = here $1000.  the $800 is less than the $1000 fmv of the car t/f they are completely secured.  Sell for $1000, bank gets $800 then remaining goes back to the estate.  What about the other $200?

· 506(b) bank is fully secured, interest is covered regardless of pre or post petition

An Allowed Secured Claim = the value of the collateral or the amount of the claim whichever is less.

What if the car was only worth $500?  

· Bank owed more than the fmv of the car.

· Allowed secured claim = $500 as the value of the collateral.  They are unsecured for $300 (the remaining debt owed to the bank).

· The bank is under-secured in this interest.

· They have 2 claims in this instance 1 secure, 1 unsecure.

· What happens to the other items then?

· Pre-petition interest is unsecured

· Post-petition is not allowed 

Being a secured creditor only to the extent of the value of the collateral.  If collateral is valueless you are treated with the same status as unsecured.

Attny’s fees:  if post-petition possible depending on the jurisdiction. If prepetition allowed as unsecured after the collateral runs out.
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New ART. 9 Good Faith now includes

Summary of last week:

Disposition sale: Part 6, art. 9:  SP must do the following:

· Notice to all required to have notice (everyone)

· Safe harbor rules

· Usually required in writing

· Waiver possible

· Key it can be waived only after default!!!

· Commercial reasonableness

Burden of notice and commercial reasonableness is on the creditor once the issue is raised by the debtor

· Exception:  615(f) if the secured party buys at its own sale (bidding in), then the burden on the debtor to show recovery was out of the range of what could have been received at a reg sale

A junior creditor can seize and sell.

· Not required to acct for proceeds to the sr creditor

· The purchaser at a jr cred sale takes possession subject to liens of the sr creditor

Relief

· If creditor fails to give notice or demonstrate comm. reasonableness

· Remedies:  suit for damages:  

· Absolute bar rule:  can’t sue for deficiency 

· Rebuttable presumption rule:  not entitled to deficiency unless prove contrary

· Limited debtor to remedy for damages (not used often)

· New Art. 9:

· No change for consumer transactions:  leaves up to courts to apply one of above remedies

· Rebuttable presump adopted for non-consumer transactions.

Strict Foreclosure

· SP does not have a right to property only right to sell property unless 9-620 exception proposition

· Full or partial satisfaction

· Must object (debtor) or it goes through as accepted.

OJ sale:  house bought by bank at liq sale and resold for 2x the amount

· Destroy value, usually law tries to avoid these types of sales.

See hand written sheet on Continental Air example:  failure of indenture provision impacts Sr. bondholders.

Bankruptcy Title 11  = the entire bankruptcy code:  chpt 7, 11, 13

Auto Stay:  freezes all attempts to collect from debtor or their property (collateral).

Violations:

· If you deliberately violate the auto stay:  damages and possible jail.  

· Unknowingly act in violation of the stay = void your actions (return the property).

If you seized b4 bank filing and haven’t sold the property you have to return the property to the estate.

Security Agreements

Problem 19 p. 59  The Security Agreement
Conditional Sale contract for purchase of the computer on credit.  S. 9-203

The Security Agreement gets you a good security interest against the debtor.

How do we know a good security interest was created?

203(b)3(a) requires:  

· 9-102 defines a security agreement:  not helpful.

· 1-201 #37.  Retention by seller of goods 

· 9-103 Purchase Money Security Interest (PMSI)

· many advantages even though sellers have limited advantages than from precode law.

Good Security Agreement will:

· Identify the parties

· Describe the collateral

· Contain a grant by the debtor to the creditor of a SI in the collateral

· Specify the contractual understandings of the parties (IE what is considered a default.)

Financing Statement 

Doc filed in public office by the creditor to perfect the rights v. other parties.  

· Indexed by the debtor’s name.

Debtors name:

· 9-503 options on filing by debtor’s name, organization.

· Trade names alone are probably not sufficient under 503(c)

· Partnerships are usually sufficient under 503(4)(a), not considered a registered organization unless a LLP or Inc. under 503(1).

Minor errors are allowed in financing statements so long as they are not misleading. 9-506.

· 506(c):  it doesn’t matter if there is a small mistake as long as the search system can logically find the party that you are looking for.

· If you can’t find it on the computer it is seriously misleading.

Description of collateral

· Collateral is described the same in both SA and FS

· Super-generic, broad description of the property

· Are they both compliant?

· 9-108(c).  The SA is not good (specific description of collateral is required)

· “All the debtor’s property” doesn’t cut it.

· 9-504. The FS is good (broad description of collateral is allowed).

· Diff. Standards for the SA and FS

· 9-108 Comment 2.  The SA requires description for evidentiary reasons, it is a contract like any other.  Need to know what it is the parties agreed to.

· The FS just puts the world on notice.

· If the SA is not valid the security interest is not valid against anyone.  If the SA is ok then you go to the FS.

· Most common that they both say the same thing.
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Problem 26  Description of Collateral
Clothing store, only told what was in the FS:  inventory, a/r, equip., instruments and personal property.  Pledged jewelry and put in the bank’s vault.  Is the banks interest in the jewelry perfected? Requirement of perfection:

· Must have a written SA

· There isn’t one, only an oral agreement.

· 9-203(b)(3)(B):  possession can be a substitution for authentication

· Bank had possession, this is a good SA with respect to the jewelry only.

· She asks for the jewelry back so she can where it.  They give it to her to wear, does she still satisfy 203(b)(3)(B)?  

· No.  No valid in effect SA anymore.

· Bank not perfected anymore

· Another creditor seizes it while she is wearing it, is the bank still perfected by the FS?

· Attached:  used to refer to the achievement of a valid SA against the debtor (203(a)).

· If it isn’t valid against the debtor it isn’t valid against anyone.

Additional Collateral

FS adds 2 types of collateral not covered by the SA.  9-203(b)(3)(A).

· The SA must have a description of the collateral.  B/c there are two items on the FS that aren’t on the SA, the two that aren’t included in the SA, the security interest does not attach to the two additional property items included in the FS.

· Hotly debated area:  comes up often where several documents combined may be the equivalent of a SA instead of one document.

· Same kind of question as dealt with in statute of frauds cases.

Attachment of a Security Interest

1/6 SA signed with bank to purchase inventory and received the $.  Grants interest in all existing and after acquired inventory in the music store.

· SA and value are satisfied on 1/6 (per 203(A)).

· On 1/6 inventory = 4 guitars and pitch pipe.  When does the bank’s SI attach on these items?

· 203(a) and 203(b) together say there must be

· Value:  yes given

· Rights:  debtor must own (yes)

· Written Agreement:  yes  signed

· SI on these items good on 1/6

· K to buy the trumpets on 1/6 not shipped until 3/30.  No SI on the trumpets on 1/6.

· On 3/15 the trumpets are identified to the contract under 2-501 for shipping. (IK).

· SI may attach at moment of shipping according to some, NOT WESTBROOK.

· 2nd argument is agreement b/t the parties that refers to the inventory in the store.

· Trumpets delivered on 3/30.  Bank’s SI definitely attaches upon delivery to the debtor.  Art. 2, purchase of goods.

· All parts of 203(b) satisfied once the debtor has possession (rights). SI is attached to the trumpets

· If bank does not advance the $ until 3/31 and made no commitment until that day, when did the SI attach?

· No commitment:  Banks SI does not attach until they perform their part of the agreement.  No value given = no attachment.

· Different point from perfection or the date of priority:  this is a different point altogether.

· Suppose the bank changed their mind?  They would not have a SI in trumpets that they never lent money on.  Value never delivered.  There are no gratuitous SI’s.

· If they had promised to pay on the 31st (commitment). 9-102(68).

· Commitment:  a contract that the bank will loan money at a future date.  A legally enforceable promise to loan money (value defined in 1-201(44) p. 15).

In re Howell Enterprises p. 71

2 parties Howell and Tradex rice vendors to Bar Schwartz.  Tradex sells rice to Bar Schwartz using Howell’s name.

Howell’s bank has a valid SI in all of Howell’s a/r.  Howell carried Bar Schwartz on its books as an a/r.  Howell filed bankruptcy. Bank says the a/r including Schwartz belongs to them.  Bank says no.  Schwartz’s a/r does not belong to Howell.  The SI did not cover phony a/r only real a/r, t/f the bank has no valid SI in the Schwartz a/r.

Problem Set IV p. 93 SOM

Wang Labs restructures is debt, banks loan another $100M even though they had defaulted on $475M.  Why did the banks lend more?  

· Wang gave them a SI in everything in the company.

· There’s a chance that the co. may survive = banks would be paid in full if they did and have a happy customer.

· They weren’t secured on the original $475M, not a good position to be in.  Lend more money and become secured by the assets of the company.  Will collect more dollars if the company fails at least no worse off.

· Common stock rises, but bonds go down.  Why?

· More capital = more potential for stock investors

· More debt = less secure due to bank’s priority status as a secured lien holder.  Less available assets to cover their loan (bonds) b/c they are covering the bank’s loans.

· Company has better chance to survive good for stock holders
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Priority

Clow v Woods (1819)  Secured Party v. Judgment Lien Creditor
Hancock is a Tanner, gets a loan (gave security interest) on equipment and inventory.  Not recorded anywhere.  George Poe = Hancock’s partner.  Dissolved the partnership claims Poe didn’t know about the security interest, Poe gets a judgment.  He is a judgment creditor, took claim to his share of the assets by enforcing the judgment:  Sheriff took a writ and seized the assets.  Woods = Sheriff = defendant.  Accused of committing a conversion (giving the assets to Poe that belong to other secured parties who claim prior in time t/f prior in right).  Classic Secured Party v. Judgment Lien Creditor case.

· Since Poe didn’t know about the lien and had no way of knowing his claim is Superior to the secured creditors claim.

· If the SC wanted priority over the Judgment Lien Creditor they should have given some sort of notice to the world.

· Court suggests marking the equipment in some way, possession would not have been possible b/c the business would have shut down.

· Also suggest recording the mortgage (difficult to do at the time)

· Put a fence around the collateral, giving everyone notice that they own it.

· Unsecured credit is important.  People must have faith in what they believe to be another’s affairs.

· Secret Liens will lead to fraud.  Make it too easy for bad guys to prosper at the expense of creditors.

Trustee in Bankruptcy (TIB): s. 544(a) is in exactly the position of Mr. Poe.  Deemed by law as a Judgment Lien Creditor at the moment of Bankruptcy.

· Judgment Lien Creditor =  the highest level that an unsecured creditor can claim.

Still a common problem in areas all over the world that don’t have extensive Art. 9 systems like we do.

· Ex.  Japan: puts brass plaques on all secured collateral.  Amazing.

Problem 32 p. 78
Perfection By Possession (Pledge)
Diamond owned by Gracie.  On display at museum.  Molly agrees to buy the diamond.  Four installment payments before possession.  Gracie has purchase agreement granting himself a SI in the diamond until Molly pays in full.  Can Gracie notify the museum to hold for his benefit until she pays?  S. 9-313.

· 313(c) collateral in possession of person other than the debtor.

· Debtor = Molly

· Collateral = possession of the museum.

· Museum has to authenticate in writing agreeing that it is holding the diamond for Gracie’s benefit in order to Perfect.

· 313(f) museum is not required to acknowledge that it holds possession for the SC

· 313(g) if the museum gives a wrongful acknowledgment it is still valid.

· Concerned with 3rd parties being misled more than the interest of the debtor.  Policy judgment call.

Problem 33

Steps:  1) did it attach?  Possession is the exception under 9-203(b).  Goes to 2) is it perfected?

Warehouse receipt (valid).  Inventory of toys used as collateral.  Fred’s Field Warehouse takes possession of the inventory and issues a Negotiable Warehouse Receipt.  Negotiable = transfers readily to who ever holds the receipt = Document of Title.  Bill of ladings are also Docs of Title.  Kiddie Delite pledges the warehouse receipt to the bank as collateral for the loan. Receipt = the collateral.

· Note:  Docs of title are used for convenience.  Easier to hold title than it is to possess the actual goods.

The warehouse receipt is kept at the bank.  Kiddie Delite goes bankrupt.  Does the bank have a perfected security interest in the inventory?

· 9-313 Comment two.  Possession of collateral = perfected interest. See also 313(a).  

· Yes they have a security interest, they had possession of the collateral = doc of title = negotiable document under 313(a).

Does the bank have a perfected interest even before the bank takes possession of the warehouse receipt?

· 9-312(e).  Yes if w/in 20 days = Temporary Perfection

· Temp Perfection:  312(e) possession on the front end.  New Value, new transaction.

· 312(f) possession on the back end:  remains perfected for 20 days in the instance the doc is returned for purposes of cleaning and returning, etc.

· conditional on the purpose for which the debtor wants the goods.  See p 962.

7-203, 7-503 If the bank loses perfection who should they sue?

· Is it a valid warehouse receipt?  If so warehouseman should be liable.
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Recap:

Investment Grade v. Non-investment Grade bonds:  very important.  Moody’s or S&P’s ratings are critical.

· XRX down graded.

Bankruptcy Payouts:  506(a) and (b)

· A) when your secured claim is equal to the amount of your claim

· Unsecured claim treated like any other unsecured

· PMSI:  9-103

· Technical aspects of Security Agreement:  contract b/t the parties (Statute of frauds requirement) and the Financing Statement:  filed to give notice b/t the two.

· Description of collateral w/in the 2 can be different

· Attachment:  first step in getting a SI is to make it good against the debtor

· Value

· Debtor must have rights in the collateral

· Written SA or one of the exceptions (possession, etc.)

· Tension b/t secured and unsecured = zero sum

· Clow:  where the debtor keeps possession of the property there has to be a device to give notice to the world that there is a lien against the property. If not creates too much oppty for fraud.

· Secured party has to give notice if want to be good against all others = PERFECTION.

· Perfection:

· Possession (Pledge):  actual or through a third party.

· Also Temporary: 312(e) and (f):  before possession and when you surrender possession.

Problem 33 cont’d:

9-312©(2):   Perfected a SI in a doc of title (like a warehouse receipt) is more powerful than actually controlling the goods.

· Docs are negotiable documents unless specified otherwise.

· You can trade and give docs easier than you can move the goods.

Bank can give up possession and be temp. perfected for 20 days.

What happens if Mort is actually working for the debtor?  Not really a field warehouse situation.  

If not a valid warehouse receipt then the bank does not have a valid SI in the goods.

· 7-203 and 7-204.

· No explicit statement that the SI is not good, but if you go to 9-313 (a) comment 3.

· If debtor really in control there is no perfection

· Fred = liability as the warehouse company.

SI in the doc is also a SI in the goods.

Security Interest in After-acquired Property

Problem 35:  p. 81

House siding installed on credit.  After acquired property clause included.

Debtors bought a sewing machine by borrowing $80 from the bank.  NO FS was filed.  Debtor files bankruptcy.

Does the siding installer have an attached interest in the sewing machine?


No.

· 204(b)  consumer goods exception.  In general after acquired property clauses are fine but this falls under an exception

· In the case of used consumer goods they usually aren’t worth much but they have hostage value to the creditor (debtor wants them in terrorem effect)

Was the loan a PMSI even though the bank was the lender?

· Yes. 9-103(a)(2)

· For value given to enable the debtor to acquire the goods.  

· Enabling Loan = a PMSI just like credit given by a seller.

· Would it have been a PMSI if the used the $ to pay the light bill?  No.

· The loan “must in fact be so used” as was made.

· 3-110(d).  A check made out jointly must be endorsed by both.

· Who gets the machine?

· The PMSI wins.  First Finance.

Problem 38:  Supporting Obligations
Nightflyer gets a SI in Moot’s a/r.  One of the a/r’s has a surety (guarantor).  How does Nightflyer perfect its SI in the surety’s obligation?

· 9-308(d), 9-203(f)

· Perfection of a SI in collateral also perfects a SI in a supporting obligation.

· The surety is a supporting obligation under 9-102(a)(71) and (77).

· 9-203(f) deals with attachment: (deal with this first).

· If you get an SI in the account you automatically attach to the secondary obligation.

Problem 39:  Clerical Mistakes in Filing

State Clerk makes a clerical mistake on the filing of the FS.  Debtor’s name is wrong.  Who has the risk for the state’s mistake?

· The company that ordered the search and did not find anything.

· 9-516 (a):  if you turn in the right stuff you are covered.

· 9-517:  they’ve given notice even though notice hasn’t been effectively given.

· The later unsecured party or any other subsequent party bears the risk that the system has failed.  Not the original secured party.

· Policy decision.

· 322(a)(1):  the first party to do it right wins.  

Problem 40:  Duration of Security Interests

· 9-515(A):  FS are valid for 5 years once filed

· Premature renewal:  9-515(d):  must file for renewal no more than 6 months ahead of expiration.  

· If no continuation is ever filed what is the result? 515(c):  

· Once a FS lapses it ceases to be effective, becomes unperfected and 

· Once it is unperfected it is deemed to have never been perfected against a purchaser for value

· If the debtor goes into bankruptcy after lapse it is deemed not perfected when dealing with TIB

· Vested rights problem:  if not the deemed never perfected statement then the original FS

· VERY CONFUSING:  don’t understand this in relation to the TIB.

Classification of Collateral 

· The central device of art. 9. is classification of collateral.  Prior to this all states had a different system with diff rules and terminology.

· Unification of classification w/out upsetting everyone’s current systems =  goal.  Fit with what merchants had been doing.

· Unification with different classifications and different rules.

· 1st step always:  Figure out what type of Collateral you are dealing with.

Problem 12:

Pianists Piano:
 Good (tangible thing):  Equipment (goods other than inventory, farm products or consumer goods).  Not:

· Consumer goods:  used primarily used for family or household services

· Farm product:  crops, livestock, supplies in farming, farm products in un-manufactured state.

· Inventory:  goods other than farm equipment which are leased, held for purpose of sale, furnished under contract or consumed in business (over a short period of time).

· Equipment is residual:  if it isn’t any of the above it is equipment.

Cattle fattened for sale:  Farm product (trumps inventory).
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Goods:  everything tangible is goods.  Type of good depends on how it is used by the debtor.

Problem 12 cont’d

Farmer’s tractor:  equipment

Farmer’s chickens:  farm product

Manure for heard:  farm product

Mobile home:  good:  manufactured home and will fit into one of the other 4 categories if you know what it is used for

Breach of contract:  Intangible

· Need to know what the contract was for in order to know whether an account:


· 8 categories of accounts listed in 9-102(a)(2).  If it doesn’t fall within the 8 it is not an account.

· Right to sue for payment is the same as a right to payment.

· Not a deposit account

· Payment Intangibles: a general intangible where the debtor’s obligation is a monetary obligation.

· Is it a general intangible?

· Comment 5(d).

· If you have a monetary obligation it is either an account or a general intangible.

· It is only a payment intangible if it is not an account.

Right to sue for negligence(Tort claim):

· Is it a commercial tort claim? 102(a)(13).  Most are not.

· Is it an individual tort claim:  falls under a general intangible? 9-109(d)(12) Scope.

· Art. 9 does not apply to a tort claim other than those that are commercial tort claims.

· Does that mean that you can’t get a SI in a noncommercial tort claim?

· No you just can’t do it under Art. 9.

· Result:  common law problem.  Look to state case law to find how to get a SI in a tort claim.  Some don’t allow.  Not for this class.

· Commercial tort claims are not accounts and not general intangibles.  It is a stand alone Intangible.

· Intangible category is much more divided than goods.  More subsections of characterization.

A SI in a lawsuit that has been settled and reduced to a Settlement Agreement? 

· Right to payment = a payment intangible.  9-109 comment 15.

· General rule:  a judgment as such is not a collateral item under art. 9 see 109(d)(9).

Pencils used in an office = Inventory. Goods consumed in business are inventory.  P. 893.

Liquor license:  Intangible.  Not an account, t/f a general intangible.

Security Deposit:  Intangible.  What type?

· Account?  No.

· General Intangible?

· Account debtor:  person obligated on an acct, chattel paper and general intangible.

· Dillards borrows on their A/R. Dillards = debtor.  You as the holder of a Dillards card = the Account Debtor.

· Who is the account debtor in the LL scenario?

· LL = account debtor.

· LL owes money t/f this is a monetary obligation = Payment intangible.

Newspaper delivered = account

Newspaper not yet delivered = account

Curtains purchased for law office = equipment (goods used in a business and not sold, 9-102 comment 4(a).)

· Then brings the curtains home to use at home = the use changed, the question is open but 507(b) says change of use probably doesn’t matter if the FS is filed correctly originally.  Still not clear though.

· General inclination:  if the use changes the secured party should still be ok.

It is the debtor’s use of goods that determines their classification for Art. 9 purposes.
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When a FS lapses b/c no extension filed it is deemed to never have been perfected.

Any transfer of property other than involuntary transfer makes the transaction a “purchase” and makes the transferee a purchaser.  See 1-201(33) and (32).

In re Morton p. 51

Local filing is abolished by the new Art. 9.  Under old Art. 9 there was a dual filing system.  = Dramatic benefit of the new Art. 9.

Classification

Automobiles never have FS’s b/c they are covered by Certificate of Title statutes in all 50 states.

Problem 13

Mercy hospital.  Can they use their insurance co. a/r as collateral?

· Type collateral = under 9-102(46) Health-care-insurance receivable.

· Intangible account under 9-102(a)(2)(ii) as well as the “term includes health care insurance receivables.”

· Yes can you.

· 9-109(d)(8):  Exclusions:  this article does not apply to an assignment of an insurance policy claim other than an assignment by a health-care provider of an insurance a/r.

· Gen insurance a/r = not article 9

· Health care insurance a/r = article 9

Problem 14

Credit card transactions are good collateral for the credit card companies.

102(a)(2)(vii) = account arising out of use of a credit or charge card…

Problem 15

Classifications:

Milk in hands of farmer = farm product

Milk at the grocery = inventory

Milk in hands of customer = consumer goods

Restaurant milk = inventory

CD issued by a bank = instrument b/c in the ordinary course of business is transferred by delivery.  Negotiable instrument 3-104(j) applies see 9-102(b) p. 890.

Airbill issued by an airline = same as a bill of lading = document

Receipt given for the storing of grain = warehouse receipt = document 

Rare coins = goods = consumer goods

Tax refund not yet received = general intangible.  Payment intangible?  Yes monetary obligation.

Debenture bond issued by a corp. = 
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Recap:

Account = includes information on credit cards.  No specifics yet.

Bilko:  Aluminum siding case:

· 9-204 After acquired property is usually included.  Major caveat = consumer goods not included.  All others generally included

· 9-103 PMSI:  not only does a seller of goods retain a PMSI so does a bank who lends the money for the purchase of the goods.

Revised Art. 9 filing mistakes are at the risk of the subsequent searcher.

· Allocation of risk on the searcher:  unusual, they didn’t make the clerical mistake.

Lapse of FS after 5 years

Definition of purchaser:  artificial definition under 1-201.  Anyone that partakes in a voluntary “purchase”.  Includes the Secured party.

Classifications:

· All definitions in 1-102

· New Art. 9 indexing sucks.  

· If s/t is a good then its classification is by the debtors use.

· Residual category:  equipment

· If intangible:

· General intangible is the residual category (also is the general residual category for all art. 9)

Problem 16:  page 57

Rare guitar purchased by lawyer:  Keep it and let it appreciate in value.  Uses it as collateral for loan in law practice. How is it classified?

· Consumer?  Personal use or

· Passive investment can s/t be equipment?  Which is it?  Unresolved.  

· Lender will perfect on the assumption it could be any of the above, perfect in as many ways as possible.

· On the whole probably not equipment.  Just b/c he used it as collateral doesn’t mean it is used in his business:  HIS USE of the collateral determines the classification

· Also could argue inventory:  not for sale in the ordinary course of business.

Problem Set V p. 104

Typewriter storeowner sells on credit.  Fears bankruptcies.  How does she protect herself? Remember debt only becomes collateral in the hands of a third party.

1. Classify the collateral:  the typewriters:  what are the purchasers uses?  Consumer goods for personal use or equipment for secretaries and maybe farmers.

2. IF listed on the bill of sale:  the attachment happens at the time of sale 9-203.

3. Is she perfected with priority over the TIB?

4. 9-317 Interests that Take Priority:

a. If she perfects and has a valid security interest she has priority over the TIB 

i. How do you know the TIB is a lien creditor under 317(a)(2)?  9-102(52) definition of a lien creditor as well as 544(a) of BRC:  strong-arm clause gives the TIB the rights of a lien creditor.

5. 9-310 Perfection Section:  always start in 310 when dealing with question of perfection.

a. 310(a) General Rule:  File.

b. Is there an exception if the typewriter is used for consumer goods? 

i. 9-309:  Perfection when attaches if a PMSI is involved. Automatic Perfection for consumer goods.

ii. IS this a PMSI?  Yes.

1. SP must bargain for it by having customers sign a SA.  (Usually a bill of sale).

2. Good as against the TIB

c. If equipment for use in business:  no automatic perfection under 9-309 or 310(b).  She must file to perfect for these customers.

i. She would have to file a FS with the state.  Must have customers sign a second piece of paper in addition to the SA (bill of sale).  She only has to have the people who are using it for non-consumer purposes sign off.

1. Ask them to check off how they intend to use the collateral, then she has a written statement of the debtor’s intent.

2. Must also include a description of the goods.

3. File:  there is a fee ($10).

a. May not be worth it to do it for a $200 used typewriter but would be worth it for the more expensive sales.

In order to beat the TIB you must be perfected before the bankruptcy:  we know this in 317.  Three types of competitors to Secured Parties in Bankruptcy.

· Lien creditor:  TIB

· Another SP

· Buyer

Problem VI:

A). PMSI:  provided the money to buy the car.  Start at 9-317 again.  The SP has to first worry about their standing in relation to the TIB.  317 tells us the SP must be perfected before the bankruptcy in order to be in higher priority than the TIB.  Was the SP perfected prior?  Look to 9-310:

Must file a FS unless:  310(b)(3) exception for property subject to statute, regulation.  Autos are always Cert of Title property =  fits t/f go to 9-311(a)(2):

· Lien noted on Certificate of Title:  is automatic perfection, no FS is necessary nor effective.

· Cert of Title acts as a FS in this case under 311(b).

· TIB wins in this case b/c SP was not on the Cert. Of Title.

B).  9-309(1):  Consumer good car sale.  Express exception:  Certificate of Title trumps everything see reference to 311 in 309(1).  Not perfected automatically.

Problem VII(a) p. 110

Assume:  Valid SA has properly attached under 203.  Assume no FS has been filed.  Does SP win?

1. Promissory Note:

a. Classification = Negotiable Instrument.

b. Attached?  Given.

c. 9-310:  Need to perfect?  Check 312(b).  Could perfect by filing (major change from current Art. 9).  Perfection improves chances of winning but doesn’t guarantee it b/c you have to deal with priority issue.

d. Possible exceptions:

i. 9-310(b)(5):  sends you to 312(e), (f), or (g)

ii. 312(e) requires instrument, authenticated SA, on a new value.  If these things are true there would be perfection for 20 days without having filed.

1. During the 20 days:  SP wins against the TIB under 9-317, SP v. SP under 9-322(a) the 1st to perfect wins.  If the first SP satisfies 312(E) it would have temp perfection and have priority over a TIB and a second SB.  What about v. a buyer? 9-330(d).

a. a subsequent purchaser may have priority b/c we didn’t have possession and they did.  They must have possession.  Possession is more powerful perfection.

b. 9-331(a) trumps if holder in due course.

c. Is a second secured party a purchaser?  Yes.  So a 2nd SP may win if the 1st SP does not have possession and the 2nd SP has possession.

d. 2nd SP loses unless falls under 330(d) and to fall under 330(d) the 2nd SP must have possession.

In general:  Temp. Perfection of a Promissory Note has been worked through in 312(e).  Would have to go through the same process for all 312(f) and (g) as well.  Would have to do this if litigating this matter before you could go on

Other possible ways to perfect a promissory note under 9-310(b) exceptions:

iii. 309(4) Sale of promissory note.  Automatic perfection.

1. SP vs. TIB 9-317:  beats the TIB

2. SP vs. SP 9-322:  perfects at attachment.  Beats the 2nd SP as long as not proceeds under 322(d)

3. SP vs. Buyer 9-330:  Possession trumps so the buyer would win so long as SP did not have possession.

a. Also 2nd SP may also win here if they are in possession.
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9-310:  Start here when looking at Perfection.  Clearinghouse section.

Exceptions:  Exclusive exception and ??? exceptions.

2. TV Set:

a. Attachment is given

b. Classification of collateral:  Good.  

c. How used by the debtor? Not told.

i. Possible Consumer goods

1. was there perfection?

2. 9-310 General Rule:  need FS filed.  Know there isn’t one here, so look to see if it falls under exceptions 9-310(b)?

a. 9-309(1) If a PMSI under 9-103 then interest is perfected automatically.

b. 9-103(a) requires knowing whether the SP provided the loan to purchase or the TV seller.  If true you have a PMSI and t/f can say it falls under 9-309(1).

c. How does the SP do vs. the TIB?  Wins under 317, first in perfection.

1. SP v. 2nd SP:  9-322(a)(1). Wins.

2. SP v. Buyer: 9-320(b) Buyer of Goods will win if meets the four criteria on p. 984.

ii. Possible Inventory

1. Was there perfection?

2. Debtor’s intent is to sell.  Commercial Setting.  Go to 9-310 exceptions b/c we know there was no filing.

3. If inventory you must file to perfect.  None of the exceptions from 310(b)fit.  T/f SP is unperfected

a. TIB: wins under 317

b. 2nd SP:  If they are perfected they win.  If they are not perfected either then 322(a)(3) the first to attach has priority and the 1st SP would win.

c. Buyer:  under 9-317(b) if the buyer has value, possession w/o knowledge and lack of possession by the SP than the buyer has priority.

10/11/2000

Don’t skip 9-317 like we did in the promissory note problem.  After perfection question is answered must go to 9-317.

· 9-317 is where unperfected security interests are tested.

· 9-320 is where even if it is perfected the buyer is tested

Purchaser = term of art that includes a buyer, a secured party, any transferee in a voluntary transaction.  Anyone that has an interest in property in a voluntary transaction is a purchaser.

· Excluded:  Lien creditors, TIBs, involuntary transferees.

Cross-references in new Art. 9 are crucial!  Write them in the code or come up with your own index.

Use problem VII as a study aid.  Good for practice.  Be organized.

Priority

Problem 50

· Loan for $10K.  floating lien given (picks up after acquired property) over inventory.  Bank does not file FS.  Unpaid creditor (travel svc.) sues and becomes a judgment lien creditor.  Sheriff levies in inventory.

· Will bank or travel service get paid first when the inventory is sold

· 9-317(a)(2):  lien creditor wins.  

· A security interest is subordinate to the rights of a lien creditor who becomes one before perfection.

Problem 51

A/R used as collateral. 1st SP failed to file = not perfected.  2nd SP did file = is perfected.  Who wins?

· 9-310 file unless any exceptions in (b) met.  None.  Must file to perfect in A/R.

· 1st SP unsecured

· 9-317 start.  Directs you to 9-322.  (a)(2).  Ranks first in time for perfection as the priority.  Therefore 2nd SP wins.

Problem 53

1st SA provides for future advances of whatever kind. 2nd advance given 6 months later of $10K = a future advance.  Does the existing SA need to be altered in anyway to cover the second $10K?

· 9-204(c) comment 5.  Sufficient as it is so long as “pursuant to commitment”:  which means pursuant to the SP’s obligation regardless of whether a later event occurs that may relieve the SP from the obligation.  Promise to lend more at a later time.  

· Don’t get confused b/t after-acquired property (future additions to collateral) and future advances (future additions to the debt).  They are different.

Problem 54:

Same fact set as 53 except 2nd loan made by second creditor.  First creditor paid off but never files a termination statement. 1st creditor then loans more money, new SA but no new FS.  Does the old FS cover it?

· 9-323(a)  Future Advances:  perfection of SI dates from time an advance is made. Here it is the second loan.  If perfection dates from the time of the advance the second SP would win.

· Comment 3:  the time when an advance is made plays no role in determining priorities 

· Priority is determined by filing and perfection regardless of when the advance was made except: 

· 1) When a FS was not filed and 

· 2) The advance is the last step for attachment and perfection

· Old FS covers it then.
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Monday Recap:

· A third party creditor probably doesn’t have standing to say a SA is not viable?  New 7th Cir. Case.

· Classifications

· Change of use does not invalidate an initial proper perfection

· The fact the debtor changes doesn’t matter

· Favors 1st SP at the expense of later ones

· Can rely on debtor’s representation of what the use will be

· 9-311 Cert of Title problems

· statute provides for perfection other than article 9 supercedes.  Perfection only.  All other things art. 9 applies (like priority)

· Prb Set 7

· Approach problems in organized way.  Same approach to every problem.

· Start with attachment

· Yes:  go to classification

· How do you perfect the type of collateral

· Are they perfected?  How? 

· Is it strong or weak perfection?

· How does the SP (perfected or unperfected) do against the 3 types of competitors

· TIB:  start in 9-317(a)(2)

· Other SP’s 317(a)1 to 322

· Buyers:  317 or 330?  

· Future advances 9-204

· Additional loans made in future time

· If provided for in the agreement then no problem;enforceable

· Don’t confuse with after-acquired property (additions to collateral) v. additional debt (future advances)

Problem 54:

Review:  Priority of a future advance. Gen Rule:  322(a)(1) first to file or perfect.  

· If you file first you win.  

· Effect:  even though the advance comes later you are covered b/c you filed first.  

· Deliberately done to encourage early filing (even before transaction is complete).  

· Increases certainty of the transaction.

Follows that the fact the 1st loan is paid off doesn’t matter.  

· No termination statement – intervening SP are SOL.

322(a)(1):  advances have the same priority as the original filing or perfection.

323(a) = Exception to 322(a)(1).

· Example 1.

· Future advance have the priority of original filing except 

· If there is no filing or 

· The perfection is either automatic or temporary (these are weaker forms).  If these types are used then perfection may date from the time the advance is made.

· If you did file and made the commitment for a future advance at the time then the original filing expires and you have a weaker form:  9-322 still applies your priority can still be from the original filing

Problem 55.

Oral SI given to bank.  Bank has possession of the collateral stamp collection.  Debtor borrows money from dad using same collateral.  Dad perfects through filing.  

Who has priority?  

1. Bank attached?  9-203.  Yes.

a. Value? Yes loan

b. Debtor has rights in the collateral?  Yes he owns the stamps.

c. SA? No but possession can be a substitute.

2. Classification of collateral?

a. Good.  What type?

i. Consumer? Or Equipment Investment?

3. 9-310 Perfection?

a. Must file unless fits exceptions under 309

b. 9-309 Exceptions.  Nothing applies.

c. 9-310(b)(6) collateral by possession go to 9-313.

i. As long as its goods possession can be perfection.

ii. Doesn’t matter what type of goods so 2.a.i. is irrelevant.

d. Dad is also perfected b/c he filed.

4. Who has priority? 322

a. Bank perfected first by possession.  They win.

Debtor takes possession back, now what?

1. 9-313(d):  If perfection is only by possession and the SP loses possession the SP loses perfection.  Bank loses its perfection.

2. 9-322(a)(2) who has priority?  Dad wins as a perfected SP v. an unperfected SP (the bank).

3. BUT 9-312(f) is the temporary perfection provision.  Doesn’t apply. Why?  Not sure.

Debtor files a written SA to the bank, keeps possession.  Bank never files. What happens? 9-308(c).  Bank never filed a FS so the dad wins.  

· IF they had filed a FS, it can relate back to the original perfection as long as continuous, so the bank is still covered.

· Must be continuous:  even if it is 30sec. Difference they are unperfected.

Problem 57: see timeline is SOM p 121.

Apt. complex buys furniture to decorate.  PMSI given to buy the furniture but mgr. Failed to mention that after-acquired property was subject to an earlier agreement with the bank.  Furniture seller never files FS’s b/c they assumed that all goods were consumer goods under 309(a) which holds for auto perfection of consumer goods.

What type of collateral?  Equipment.

Who has priority?

· Bank is perfected and has priority over the TIB under 317(a)(2).

· Furniture store?  Has temp perfection for 20 days under 317(e) grace period.  So the furniture store is also priority over the TIB for 20 days.

· After the 20 days then they lose priority and the TIB wins

· If you are in a state law grace period (when a bankruptcy has been filed) you can file a FS during an automatic stay.  If you do you are deemed to be perfected.

· If you don’t file during the grace period rights have vested on the date of bankruptcy and you are probably ok.  

· Counter- Argue that you have to file in order to remain a PMSI.  Should file just to be safe.

· USUALLY bankruptcy freezes everyone’s rights.  An exception is the ability to file a FS if within the 20-day grace period.

· 9-324 = Priority of PMSI’s

· If equipment and not inventory or livestock is perfected when the debtor receives the collateral or w/in 20 days.

· So the furniture co. wins v. the bank b/c she is still in the grace period when bankruptcy is filed.

· Furniture co must perfect within the 20 days.

2 points:

· Measure the rights from what date?  No good answer in Art. 9.

· The date you pick matters a lot.

· TIB done first.  Always do the TIB first in your analysis of the problem.
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Problem 58

Debtor gave floating lien to bank over inventory and equipment.  Floating lien covers new inventory coming in under after acquired property clause in the SA.  Debtor wanted a security dog; purchased from Shaw on installments.  Debtor has possession, Shaw has title until all payments made.  Debtor stops paying bank, they seize all debtors assets including the dog.  Shaw is upset what are her rights?

· 9-202 Title to Collateral Immaterial:  art. 9 applies whether title is in the SP or the debtor.  Location of title no longer important.

· Shaw’s claim that she reserves title does establish a passing of title to the buyer and a reservation of a purchase money security interest. 

· Reservation of title establishes a good PMSI under s. 2-401(???), 9-110?

· Classification of collateral = dog = equipment. Under 9-317(e) she would have to file within the 20-day grace period in order to perfect.

· Shaw is unperfected.

· 9-322(a) unperfected v. perfected creditor.  The bank wins as the perfected creditor.

Problem 60

MCA has PMSI in Harold’s clothing store inventory.  Madame Belinda’s takes a PMSI in her clothing in inventory at Harold’s.  12/11 Madame Belinda notifies MCA of the sale and she files a FS.  MCA protests but does nothing. 12/12 inventory delivered to Harolds.

Who has priority?

· 317 -> 322 -> 324.

· 324(b) Madame Belinda has priority if: 

· 1) she is perfected upon delivery = yes

· 2) the conflicting security interest holder is notified = yes

· 3) holder of conflicting SI receives notice w/in 5 years before the debtor received possession = yes

· 4) notification states that she has a PMSI = yes

· Therefore Madame Belinda wins.

· MCA is essentially spreading the risk by expanding the inventory on credit from s/o else.

What if MCA didn’t receive notice until 12/13?

· Presume Mdm. Belinda still sent it on the 11th, under 324(b)(3):  must receive notification before debtor takes possession.

· She probably loses.
What if notice was received on 12/11, is it sufficient to keep selling goods indefinitely?

· For five years only

Kunkel v. Sprague Nat. Bank

Super-Priority

SNB = 1st SP, Hoxie = 2nd SP.

SNB = 1st in time. M gave and SI (inventory, farm products and a/r) to SNB in exchange for $1.9M.  Perfected by filing.

Hoxie = feedlot business.  Hoxie sold cattle to M, cattle were delivered and kept by Hoxie.  M paid portion in cash and Hoxie kept a PMSI in the cattle.

M files for Chapter 11.  TIB appointed.  Hoxie and TIB reach a settlement.  TIB drops out.  

BR Court.  SNB claims first in time and that they should win, Hoxie claims “superpriority” of a PMSI and that they should win.

BR Ct holds = Hoxie wins 1) b/c SNB never had SI in the cattle b/c the debtor never had rights in the collateral under 9-203. and 2) that Hoxie has super-priority as a PMSI either way.

AC = reverse (dicta) that the debtor never had rights in the collateral but affirm the super-priority argument. Hoxie still wins.

· Dicta:  M had constructive delivery = same as rights in the collateral.  

· Disregards:  Does a buyer have rights in the collateral before possession under Art. 2?  No.  What you do have is right to sue for breach of contract for damages = unsecured creditor right.

· Unless the goods are “unique” only have right to sue for damages not for the goods themselves.

· Court holds differently and disregards this supposition.  Curious:  Westbrook says they are wrong.

Missed 10/23 and 10/18

10/24/00

When are buyers protected from security interests?

Problem 66:  Secured Parties v. Buyers
9-320(a) buyer in the ordinary course:  Betty Consumer wins over the secured party.  Key point in defining buyer in ordinary course 1-201:  Did you buy from a dealer of the kind of goods you bought.

· Buyer’s status and priority turns on the seller’s status as a dealer

· Secured party retains an interest in the proceeds that the debtor received from the consumer buyer.  Buyer takes the TV free of any SI.
· 9-320(a):  Would it matter if the buyer knew of the SP’s SI in the TV?
· No.  See. Comment 3.  Two kinds of knowledge a buyer may have
· 320(a) refers only to good faith, but also need to look at whether buyer knows that the sale violates the SA the debtor has with the SP.  Must look to definition in 1-201(9) to see the second part.
· 1) know there is an SA
· 2) know that the sale violates the SA 
· Very different types of knowledge, not likely that a buyer knows the terms of the SA b/t the debtor and the SP.
· If purchased at a liquidation sale:  same terms apply.  Doesn’t mean the buyer knows that the sale is in violation of the SA
· Layaway plan:  buyer pays 50%, TV still in possession of debtor
· 2-502(1):  must be w/in 10 days in order to keep the TV.  Narrow exception to the general rule that the buyer is not usually entitled to the goods.
· Also note:  Under bankruptcy code deposits have priority in unsecured parties.
Problem 67:  see written notes.

Hertz corporation rule:

· Primary business is renting cars, it is also the 4th largest seller of cars in the US behind the big 3 automakers.  The car sales are still part of their core business and are still dealers for the purposes of 320(a).

White and Summers lists 6 conditions the buyer must meet to be a buyer in ordinary course under 320(a) free from a prior security interest:

1. buyer in ordinary course
2. not buying in bulk and not taking in satisfaction of a prior debt
3. buys from a dealer
4. buys in good faith and w/out knowledge that the sale violates the SA b/t the debtor and the SP
5. not buying farm products from a person engaged in farm operations
6. the competing SI must be one created by his seller only

Problem 68:

Cannot buy for antecedent (pre-existing) debt and be considered a buyer in ordinary course.  If it is the buyer will lose.

Problem 69

320(b) Consumer – Consumer transaction can be taken free of SI so long as the buyer:

1. had no knowledge of the SI

2. took for value

3. used for personal use

4. before a FS was filed.

Problem:  perfection was by cert of title, is that the same as filing for this situation?

320(a) Consumer – Dealer:  was he acting as used car dealer when he sold his personal car from his used car lot?

· Probably.  Argue it out.

It falls under 320(a) don’t ever need to get to (b) b/c she wins under (a).

Problem 70

Presentment:  in order to sue on a promissory note you must have presentment:  not ever used any more.

W sold promissory notes to O in violation of SA with C.  C in possession of the notes originally:  perfected through possession under 9-313(a).  C never filed. C turns 10 notes over to W at their request.  Those 10 notes lose perfection when possession is gone unless under the 312(g) exception.

3-302 Holder in due course:  person in possession
ONB is a holder in due course:  they have possession and satisfy the remaining requirements in 302.

Claim includes a security interest

3-305 defenses

No notice

3-306:  a person having the rights of a holder in due course takes free of the claim (security interest) to the instrument.

If someone wins as a holder in due course under article 3 this trumps article 9 provisions.  ONB wins.

Problem 71:
Garage Sale Exception
Consumer – consumer transaction.  Is the buyer subject to the SI of the seller to the PMSI creditor?  Creditor has Automatic perfection by the PMSI.

· Buyer takes free of the SI if 

1. w/o knowledge of the SI

2. value

3. personal use

4. before FS filed

· What if creditor had filed a FS?

1. Different story.  Why does filing a FS matter?

· Rough justice way of deciding whether the creditor has enough at stake to actually file for perfection.

Problem VII-IA SOM’s

Ice Cream truck, family business.  Consumer wants to buy an ice cream maker, pays cash.  Ice Cream truck stops making payments.  Creditor repossesses.  What are buyer’s rights?

Collateral = equipment.  Usually has a provision in the SA with the creditor that you can’t sell it w/o creditor’s approval.

s. 9-201:  Article 9 Golden Rule

· SA’s create SI’s.  Limited to SI itself.

· General Article 9 Rule:  SP wins unless something says to the contrary

9-315(a)(1):  

Second General Rule: SI’s continue in collateral regardless of sale, exchange, etc unless the SP authorized the sale or disposition.

Exception:

9-320 Rights of Buyers

· buyer in ordinary course of business?

a. Hertz Rule:  do it regularly as well as the normal core business makes them dealers = Fact Issue to be argued.

b. If seller is a dealer:  buyer wins b/c they are free from SI created by the buyer’s seller. (must have a dealer to be buyer in the ordinary course of business).

· Suppose not acting in a dealer capacity:  (a) doesn’t apply must look to 320(b):

a. Consumer – consumer sale. Seller and Buyer must use or buy the goods primarily for personal use.

b. Garage Sale Exception
c. If seller is not a consumer:  (b) does not apply.
Buyer loses.

Even if they qualified under b) buyer would still lose because there was a filed SI.  Have to give the machine back.

If the bank interest had not filed would there be a different result?

9-317(b):  Buyers that receive delivery:

· Buyer wins under this.  Buyer takes free of SI if they give value and receive delivery of the collateral w/o knowledge of an SI before it is perfected.

If the bank knew and approved of the sale what is the outcome?

· If the bank approved then 315(a)(1) doesn’t apply and it passes free of SI by agreement.

Important may enable a party to argue there was consent by the lender:  often overlooked.

9-507(a) conflicts with 315(a)(1):  says that a FS remains in effect even if the creditor has given consent to a sale.

· 507 deals with the FS

· 315 deals with the SI

Minor distinction, place of conflict (if you have given back the SI what’s the big deal about the FS being good still?)

Problem 76:  Buyers have a chance to win under 9-320.

320(a) doesn’t apply b/c the SI was not created by the buyer’s seller.  

320(b) not a consumer – consumer transaction doesn’t apply

2-403 Entrusting

Seller had ownership of the boat but it was subject to the SI b/c they had knowledge.  

10/30/00

Monday am summary.  

Banks Control: 

1. Have the account

2. Agree with the bank that has control

3. Substitute yourself as the SP with the SP

Letter of Credit

· Requires consent of the issuer

· If you don’t have then can’t get a SI that is binding on the issuer

· Can get a SI on the proceeds of the Letter of Credit that is good against the debtor and the debtors other creditors

· 9-409 and 9-308(d)

i. If perfected in main obligation = automatic perfection in supporting obligation

Priority Problems with buyers:

1-201(9):  Buyer in Ordinary Course

· Many rules contained in the definition

· See amendments:  rules really haven’t changed

9-320(a)

· Buyer in ordinary course of goods wins so long as no reason to believe the purchase violates the SA

· Buyer in ordinary course is defined by the seller’s status as a dealer

· Also Hertz Rule creates a BIOC

Tanbro problem

9-320(a) doesn’t work if SP remains in possession of the collateral

BIOC requires new value.

· Not buying in ordinary course of buying antecedent debt

Car dealer who sells personal car:  still a dealer in goods of that kind so buyer wins

Temporary Perfection in Instruments

9-312(g):  Can let go of possession of an instrument for 20 days and still have temporary perfection

· It is a weaker form of perfection though

9-331:  refers to Art. 3,7,8 if they have sellers they will trump Art. 9

3-302: Holder in Due Course

· Must have and keep possession

3-306: Holder in Due Course

· Trumps holder of a claim in an instrument

Garage Sale Exception

· Requires a consumer on both sides of a transaction

· 9-320(b) if both consumers then buyer takes free of a SI unless a FS has been filed = Rough justice way of protecting big ticket items

In General:  Start 9-315(a)(1) SI continues in SP even though the debtor has sold unless the SP has authorized the sale.

· If authorized Buyer wins under consent.

· If not authorized go to 9-317(b):  if an unperfected buyer wins in 9-317(b), if lose there go to 320(a) and (b).

Problem 76 Cont’d

320(a) and (b):  neither apply.  Lets go back to Article 2.

· 2-403 Entrusting Statute.

· 403(1) voidable title doesn’t apply.

· 403(2) entrusting possession of goods to a dealer of the kind gives the dealer the transfer all the rights that the entruster has to a buyer in ordinary course.

· H is entruster in this problem. O is dealer. Did H entrust the goods to someone else?

· H sold to O not entrusted, H gave up all their rights when they sold.  A Sale not = entrusting.

· Did B entrust O with anything?  No they were not aware of the sale.

· 2-403 Contemplates a transaction where a seller enlists a broker or consignment sale.

Problem 78

Classic Sale-Lease back problem.

Debtor owns property originally but needs financing.  Instead of traditional loan for collateral arrangement debtor sells the equipment on paper and leases it back from the lender.

· Same thing happens as a secured financing agreement.

· How do you tell whether a lease or a secured transaction (see notes 11/1/00)

· If this is in fact a lease under Art. 9 then:

· Even though traditional CL rules hold that if seller remains in possession of the goods it is fraudulent it is overruled by 2-308(3).

· Can have a sale-leaseback w/out automatically being a fraud on creditors.

· Conflict b/t the owner/lessor (bank) and the secured party (lender in the lease-back) that checked and saw no Art.9 filing.

· Who has priority?  Must look at 2A-307(1).

· A lessor (bank) takes priority over the creditors (2nd SP) of a lessee (debtor).

· Important Rule:  b/c there was no filing on the first transaction but bank still wins.

As soon as you see Lease go to 2A-307(a) to determine priority.  Just know it.

SOM’s p. 123.  Fed. Government priority

· Doesn’t apply to Title 11 = bankruptcy.  Means it doesn’t apply most of the time b/c these issues usually come up in the course of bankruptcy.

· Will see this arise most often in cases of insurance co insolvency.

Boundaries of Article 9
Is it in or is it out?

· Rules

· Rationale

· Scope

Fixtures

SOM’s p 131.

Clark Corrugated files for Chapt. 11.  Started off as a business reorganization case.  Moved to Chapter 7 liquidation when reorg. failed.

Manufacturer sold equipment to Clark, filed a claim against the bank estate (reclamation petition) to get the machine back.  Trustee says no way, the manufacturer never perfected with the S of state by filing.  But they did file with the Register Deeds Office = A Fixture Filing.

Fixtures Filings are made with the Deeds Office.  A Fixture = s/t that is attached to the real property and becomes part of the real estate property.  Manufacturer thought that the equipment was a fixture.

Problem:  fixtures are governed by different law than goods which is governed by the UCC.
Boundary Issue b/c the property changed its character from an Art. 9 property to a non-article 9 property.

Determining whether something is a fixture:

· Common Law issue: case law rules.  Not in UCC at all.  Usually CL real estate law.

Here:  NJ

2 tests:

1)Traditional:  Intention of parties to make the equipment part of land.  

· Not used here b/c the equipment is easily removable

2) Institutional Doctrine

· Is the equipment essential to the way the property is used.  If so it is a fixture if not no fixture.

· Court rejects

Manufacturer tries to say this is a trade fixture (usually found in LL-Tenant law).

· A fixture that is easily removable.

· The opposite of what a fixture really is.

· Court rejects

Note there was a provision in the SA that said the equipment must be easily removable.

9-334 Priority of SI’s in Fixtures and Crops.

True definition of “fixture” not found in the UCC, found in case law.

· 2 classic tests:  Institutional and Traditional.

· You can find a case to support just about anything for fixtures.

· These cases could always go either way.

· Also categories of fixtures

· Trade fixtures (usually treated as equipment under UCC)

· Assembled industrial plant (clashes with UCC)

Problem 84 Fixtures

Real estate law:  “all appurtenances or things affixed there-to, now present or after-acquired.”

· Mortgages can be effective as financing statements under 9-502(c) so long as meets the four criteria:  Debtors name, value, recorded, etc.

· Must also state that it is to be recorded in the real estate records 502(b)(2).

· IF a PMSI has perfected appropriately do they have priority over a real estate mortgagor? 9-334.

· 334(c) General Rule:  Holder of the interest in real estate defeats the holder in the interest of the fixture unless one of the exceptions applies.

· 334(d) deals with PMSI’s.  PMSI will have priority over a real estate interest, so long as 334(h) doesn’t apply and if:

· the SI is a PMSI and

· the real estate interest arose before the goods became fixtures and

· the SI was perfected by fixture filing before the goods became fixtures or within 20 days.

· 334(h):  construction mortgage wins over PMSI’s if 

· the mortgage is recorded before the goods became fixtures and

· the goods become fixtures before the completion of construction.

· Here the mortgagor wins over the PMSI, b/c it meets the criteria of (h).

· If mortgage has not been recorded, mortgager loses to the person with a perfected SI in the fixtures through a fixture filing.  

· The debtor has an interest of record

· They are of record before the mortgager through fixture filing and 

· Predecessor in title is subordinate to the Fixture Filing SP.

· PMSI could ensure its priority if get a consent from the mortgagor that the PMSI has priority over the mortgagor. 

· Negotiation point with the mortgagor, results in the bank sharing the credit risk.  Benefits the bank as well.

Readily Removable Fixtures 334(e)(2):  A perfected SI in fixtures has priority over a conflicting interest of a real property SP if:

· The fixture SP perfected before it becomes installed (fixed) and

· The fixture is readily removable or is

· Factory/office machine 

· Equipment not used for operation of the real property or

· Replacement of domestic appliances that are consumer goods.

· Must be a replacement not new installation

· Must be a consumer good (not a LL who installs a refrigerator for his tenant).

· Purpose of 334(e)(2):  protect against courts making mistakes by holding something that is really not a fixture a fixture.

· Hedging 

Problem 86:  Judgment Lien Creditors v. Fixture Filing Creditors

9-334(e)(3):  A perfected SI in fixtures has priority if the conflicting interest is a judgment lien obtained after the SI was perfected by any method approved in article 9.

· It does not matter whether the fixture filing was done at the fixture office for the purposes of the judgment lien creditor priority.

· Protects a SP that files but files in the wrong place against a lien creditor. 

· Usually the SP is required to file in the right place, here justified by the fact that the judgment lien creditor is not a reliance creditor (faulty reasoning, but is the basis none-the-less).

Problem 87:  Readily Removable Exception 334(e)(2)(c).  Fixtures acquired later are included in real estate security under after-acquired property principles.  

A Fixture SP has priority over a real estate SP so long as:

· The SI was perfected (verify the method of perfection) before the goods became fixtures

· And the fixtures are readily removable

· And replacement of consumer goods

Problem 88

9-502(a):  Requirements of the financing statement

9-502(b):  Real Property-related financing statements

PMSI fixture filing wins here, not a construction mortgage.

PMSI has priority over the Land Lord lien.

Problem 89

What if the fixture SP wants to remove the fixture?

Must pay the cost of damage, not the cost of replacing the fixture. 9-604.

11/1/2000

9-334:  Good section for a flow chart.

Scope of Article 9:  Security Interest Defined

9-109

9-109(D)(2)

· Art. 9 does not apply to a statutory lien.  May still be a SI just not an Art. 9 SI.

9-109(a)(1):  a transaction, regardless of its form, that creates a security interest in 

· Personal property

· Fixtures by contract

A SI is voluntary or consensually granted by the debtor.

Problem 3:

9-109(a)(3):  Art. 9 applies to the sale of accounts, chattel accounts or promissory notes
See also 1-201(37).

Difficult to distinguish whether sale of debt or SI in a debt has occurred, so Art. 9 applies to both in order to cover all bases.

Even if a sale, there needs to be a FS filed in order for the buyer to be secured, if not TIB will void their interest.

· 9-310(a)  General Rule:  perfection by filing.

In re Vigil Bros. Const., Inc.
9-309 Automatic Perfection

309(2) Isolated and casual assignment.  Require there be an assignment of accounts that doesn’t transfer a significant part of the assignor’s outstanding accounts.

· If it is not a significant part then you qualify for this exception and perfection occurs automatically on attachment.

· If it is a significant part must follow the general rule of 9-310, perfection by filing.

CECO claims a secured claim in the account, secured through automatic

TIB disputes and says they aren’t secured b/c they did not file.

Can CECO claim the exception?

· CECO Account = 40% of the money owed to Vigil.

· CECO claims it is an isolated and casual account

· Test:  Must use both a % test and a casual and isolated test to establish an exception under 9-309.

· Fail the % test, therefore not under article 

· Must pass both tests in order to get the Art. 9-309 exception.

Leases

Problem 5:  Old Art. 9

p. 1341  1972 definitions.

1-201(37)(b) an agreement for lease to own with no additional or nominal consideration makes the lease one intended for security.

Old way:  Looked to intent of the parties to determine whether something is a lease or a security.

Lease transactions often treated more favorable from the SP/Lessor standpoint in taxation and in bankruptcy.

Residual value, lessor retains in a lease at the end,

11/6/2000

Monday Summary

Sale: Leaseback Rule:  Art. 2A a lessor (true Owner) if a true lease beats a creditor (SC).  A lessee can’t give a SI in the property any more than the stake in the lease

Fixtures s. 9-334

1. 334(b):  creating an encumbrance on a fixture is under state property law.  Statute and common law cases.  

a. At what point and what test does something become part of the real property.

b. Much of what goes on rests on the uncertainty of what is a fixture and what isn’t.  You never know!!!

2. Assuming a fixture under 334©:  General Rule:  holder of the real estate mortgage (encumbrancer) wins.

3. 334(d):  PMSI exception to the real estate holder wins rule.

4. 334(e) non PMSI exceptions to the general rule

a. if the real estate guy did not record or is a successor to the 

b. if it shouldn’t have been called a fixture in the first place

c. TIB loses

d. Mobile homes exception

5. 334(h):  Construction mortgage trumps the PMSI exception but not the e and f exceptions

6. 334(f):  agreement

7. Enforcement:  9-604© and (d).

Boundaries and Scope:  9-109

1. 1-201(37) =  Step 1 then go to 9-109

2. 9-109(a) = Step 2

a. what is included

3. 109©:  limitations

4. 109(d): exclusions from article 9.

Sale of Accounts chattel paper, promissory notes

Why is a sale included in art. 9?  Hard to tell an assignment of an account from a sale of an account.

· Have to file either way

· If you don’t:  treated as a secured transaction

9-615(e):  Difference in result upon enforcement b/t a sale and an assignment

9-309:  account exempted:  isolated and casual assignments

Ordinary assignment of accounts (making up for not filing):  exception to the perfection requirement.  Covered by art, 9.  Call it automatic perfection if:

· Isolated and casual and

· Small part of the accounts

· Protects the ignorant

Problem 5:  pg. 24:  Boundaries with leases

Old Article 9:

1-201(37):  is it a true lease or a security interest?

Old rule:  rested heavily on the actual intent of the parties (not legal intent).  What was the economic transaction the parties intended to create?

Problem 5:

1-201(37):  new version adopted in 1987.  Paragraph 2:

New Rule:  does the lessee have a right to terminate? Is there nominal consideration?  

· No termination and nominal consideration = a Security Interest

· What happens if there is a termination agreement?

· Still may be a SI

· Go back to the intro language:  determined by the facts of each case = the General Rule!

· 201(37)(a)-(e) (second set):  can’t decide the case merely on the basis as dispositive but can consider as facts

· (37)(x)-(z):  helpful definitions and suggestions as to calculate?

· Nominal:  important in either method of testing

Leases

In re Winston

Normally was a FS filed? If a SI and no FS filed then it is unperfected and the TIB wins.

· Also important b/c in Chpt 11 a lessor is at a better place than a SP.

· Use 1-201(37) to address the lease/SI issue for bankruptcy as well as for Art. 9 problems

Problem Set VIIA p 151 SOMs

What are changes in new 1-201(37)?

· Omission of intent

· Still looking at the facts for each case:  this is not different

· Look for termination clause and nominal consideration:  similar to old common law

· Codification necessary b/c lots of litigation on the subject

· Most litigated area of the UCC

· Was it a lease or a SA?

· Other solutions may have included filing of leases.

· Required lessors to file = lessor lobby was powerful.  

· Didn’t want the hassle.  Level of sophistication.

· Paying for use of property over time, not an interest in the property.  Residual Value!!!!!

· Real World:  everyone files to protect themselves see 9-505(b) if they are sophisticated lessors.  Protects those that make a mistake or are not sophisticated.

· Institutions that do this normally would prefer filing.

· Companies that are lessees prefer it the way it is.

· Most leasing not done by manufacturers but by financial institutions.

· Filing seems to make sense but not required even though most people do it.

· But the remedy for failing to file when not required is more advantageous than the remedy if you require filing.
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Article 9:  a disclosure statute.  If you have to disclose leases under article 9, you provide information to the markets.  Good or bad?  You decide

Statutory Lien Holders: 9-333

Problem 82:  page 185

RFC = lender on the car, Perfected SI

Car owner = debtor

Mechanic = possessory lien on the repairs under state law

Debtor takes the car to get to work, mechanic lets debtor do this but he keeps the car at night.

SI finds out and deem themselves insecure under 1-208.  Accelerate the amt due and repossess the car at debtor’s work place.

· which creditor has a superior interest in the car?

· 9-333: possessory liens and priority of possessory liens

· effectiveness depends on possession of the goods 

· General Rule:  possessory lien has priority over a SI in the goods unless a statute says otherwise. = Trumping provision.

· Did the mechanic have possession?

· He is perfected when he has possession and unperfected when he doesn’t

· The car was repossessed when the debtor had possession.

· Mechanic loses to the perfected SI 

· If the car was in the mechanics possession when it was repossessed would it matter the SP never gave its consent to the repairs?

· Could look at the SA, unlikely that it would have required consent before repairs

· Does the lien reattach each time the debtor returns it to the garage?

· Construing the mechanics lien statute in order to know.  

· Boundary arguments:  state statute v. art. 9 interpretation.

Proceeds

Boundary issue similar to fixtures:  you have art. 9 collateral that mutates into s/t else like other goods, cash, etc.

· Everything starts in 9-315

· (a)(1):  if disposition is authorized by the SP the SI does not move with the collateral by agreement.

· If not authorized the SI remains in the collateral unless another provision of Art. 9 says the buyer takes it free of SI (ex. 317)

· (a)(2):  regardless of the continuation of SI in collateral it attaches to the proceeds automatically.

· Can have both a(1) and a(2) at the same time, just can’t get paid twice.  Can use either to enforce though or a combination of the two.

· Also note:  art. 9 was the breakthrough on proceeds.  Also raised tough reliance questions for third parties.

· If you can’t control proceeds you don’t really control the collateral.

Problem 100:

RS= debtor bought car from dealer.  

Gave dealer:  old car trade-in, $200 cash dp and a promissory note.  Dealer takes no security in the car.

RNB = bank with a perfected SI in the dealers inventory.

1. does the banks SI continue in the car once delivered to RS?

a. 9-320. RS takes free of the SI as a buyer in the ordinary course.  Also see 9-315 bank consented to sale when it understood the car is part of the dealers inventory.

2. under 9-315(a) will the SI continue in the proceeds?  What are the proceeds?

a. The SI will continue in the proceeds under (a)(2)

b. The proceeds are each item the buyer gave the dealer for the car (trade in, cash and PN)

c. Does the SI attach automatically to the proceeds?

i. 9-203(f):  yes.

Farmers Cooperative Elevator v. Union State Bank

The Meaning of Proceeds

We won’t talk about excessions 9-335 or commingling 9-336

Problem 101

FFCA loans $ to farmer to secure the crops.  Gov’t pd farmer not to grow.  Is the gov’t payment the proceeds of the crops?

· Proceeds is a broad category that can encompass all types of collateral.  It is derived from upon the disposition of the original collateral.

· No.
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Lease or security interests:  one test 1-201(37) a – d.  

Drafting and policy considerations

Statutory liens:  validity and acquiring them is excluded from art. 9 under 9-109.  Non art. 9 law.

9-333:  if possessory lien then it trumps an art. 9 SI

Proceeds

9-315 central provision.

· A)1) not a provision dealing with proceeds

· SI continues in org collateral unless disposition authorized by SP.

· If not authorized, the SP has 2 SI’s one in original collateral and one in proceeds

· Can only get paid on one but can pursue both

· If authorized (like inventory) the collateral passes free of the SI b/c the SP agreed

· A) 2) it is automatic, not included in SA

· Deals with attachment of the SI not perfection of the proceeds

· C) and D) deals with perfection of the proceeds

· C) default = the SI continues

· D) = guts of it.

· SI continues only for 20 days unless you satisfy 1-3

· 1) Same office rule

· Same type of collateral = same perfection applies

· 2) ID cash proceeds rule

· Traceable cash proceeds from the original collateral?  If so perfected SI in proceeds exists

· 3) Better file in order to re-perfect rule

· If 1 and 2 don’t apply you better re-perfect in order to maintain an SI

Problem 102  Priorities in Proceeds
Note:  Chattel Paper = any piece of paper that consists of a promise and a SA.  

· Often a Promissory note or an RIK (retail investment contract)

· Transaction b/t consumer and AAS is not chattel paper b/c the stereo is the collateral, not the promise of the customer.

· Chattel paper is only collateral in secondary financing (2 promises customers promise to pay dealer and dealers promise to pay the bank).

Dealer = gives SI in inventory to CM bank and SI in Accts and chattel paper to CFC bank

Both filed FS and CFC has possession of the chattel paper

Only CM has a claim in the inventory, has indirect claim on Accounts as proceeds

What about the accounts and chattel paper?

Accounts = CM has a SI when the inventory is sold 315a(2):  it is perfected under 315(d)(1) = same office rule. 

CFC also has SI.

CM wins = first to file wins.

Chattel Paper = SM does not have direct interest but cp is proceeds in inventory = indirect.

Same steps, perfected under same office rule.  CM wins under first in time unless an exception exists:

9-330(a):  Chattel Paper purchasers

Must be a purchaser and the competing claim must be a claim from proceeds in inventory in order for the purchaser of the chattel paper to have priority over another SI and 

1. Good faith

2. Ordinary course of business

3. New value

4. Possession

and

5. cp does not indicate it has been assigned to anyone other than the purchaser.

Result:  CFC takes free of any SI, they win against CM.

What if CFC had filed first?  They would have won on both w/out ever having to go to 330(a).

Person w/ SI in inventory should win assuming they filed first = usual rule.

Purchaser = every voluntary taker other than TIB or lien creditor

HCC v. Spring Valley Bank and Trust

Debtor financed inventory of tractors through HCC.  Sold the tractors which were subject to the PMSI.  Paid the Bank in full for other debts.  Unsecured debts with the bank

Should’ve paid the proceeds to HCC.  Later filed for bankruptcy.  HCC goes after the bank for the $ (conversion suit).

Comment 2(c) of old art 9-306.

· Roll of official comments:  put in there what they couldn’t get passed in the statute.  Now the rules are in the new art. 9. but still a lot of after thoughts.  Treat the official comments as being included in the statutes.

Competing policy considerations

· Supporting the Secured Party

· Requiring SP’s to take steps beyond art. 9 to protect their interests undercuts certainty, efficiency and curtails commercial practice and business operation

· Supporting the third party

· Broad meaning of ordinary course

· Court says this was not in the ordinary course:  huge payment out of the ordinary.

· Comment 2(c) does not apply t/f the SP wins and not the transferee

Now:

9-340(a) Set-off trumps article 9:  weakens article 9. Controversial

9-332:  Transferee of money takes money free of SI unless acting in collusion (fraud) with the debtor.

· Eliminates the ordinary course requirement

· Reverses the HCC court decision

· Rare instance where the new article 9 weakens the place of the SP not strengthening it.

Problem 105:  Priorities in Proceeds

FS filed covered “all business machines”, should bank take action before 20 days if:

· Computer for computer?  

· Covered by FS, if SA says “all business machines” too don’t even need to go to the UCC.  Same type of collateral.  Assume the SA = FS

· Computer for painting?

· Not a business machine, only SI could exist if painting = proceed from the original collateral.

· 315(a)(2) = automatic attachment, what about perfection?

· 9-315(d)(1) = yes ok if we assume the painting is equipment = same office rule.
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Problem 105 continued

· Duplicating machine for used car

· Yes attachment b/c it is proceeds

· Perfection:  not same office rule, cars perfected in cert of title not filing, d(2) doesn’t work b/c this is not cash proceeds.  Must then go to d)(3) they have to get the lien indicated on the certificate of title.

· Calculator sold for cash, cash bought to use painting.

· D(1)(c) creates a problem:  second generation exception to the same office rule.  If cash gets in the middle you can’t use the same office rule.

· Sells adding machine for $500, deposit in bank b

· Set-off right against the cash proceeds v. SP right in the proceeds

· Is the SP’s right in the proceeds perfected?  Yes (d)(2).

· Who has priority?

· 9-327(1):  priority of SI’s in Deposit Accounts; SP with control has priority over one without control.  Bank is not a SP.  This doesn’t apply.

· 9-340 Effectiveness of Set-off:  set-off wins.

· (rare that drafters go against the SP, here they do).

· Coffee maker sale for $200, gave money to charity same day

· $200 = identifiable cash proceeds

· if the charity does not take free of the SI, the SI continues in the original collateral = conversion owed to the SP

· Did they take it free of the SI?

· Is perfected under 315(d)(2)

· Priority?  9-332(a):  takes free unless in collusion with the debtor.  No ordinary course of business requirement anymore (old article 9)

p.161 

Problem 1) Cash value assigned twice:  brother and ex-wife.

Is this an article 9 transaction?  9-109(d)(8):  insurance proceeds and health care receivables are, transfers or interests in a life policy is outside the scope.

Puts to common law?  State regulations?  Not article 9.

Oral assignment:  Statute of frauds questions?

Problem 2)  SSB loans to Penny. Penny assigns one a/r to SSB, SSB does not file

Advice and predictions?

· Is this article 9 transaction?

· 9-109(d)(7):  is the assignment for pre-existing indebtedness?  If so, not article 9.

· 9-109(d)(5):  is the assignment for collection only?  If so not article 9.

Assume it is an article 9 transaction:

· Is there an SI that attaches? 9-203:  value, debtor has rights and authenticated SA.

· Was assignment in writing?  Assume yes, there is attachment

· Is the SI perfected?

· 9-309(2):  isolated and casual assignments perfect on attachment if not a significant portion of the total a/r and the debtor doesn’t usually do this type of thing.

· What % of the total a/r and is it casual?

· If small % then perfect on attachment.  If large % no perfection (would indicate possible bankruptcy).

· Bank should probably file if they suspect that it is a large percentage

· May be too late anyway

· Is that the only assignment on that A/R?

11/15/2000

Problem 3

ME

Problem 4:

A) Does FDR actually own the mainframe?  Is there a lease?  Who has title?  

1. Ask the seller

2. See the documents

3. Did they finance it?

Whenever there is an unperfected security interest start in 9-317:  Identify who the competitors are before you start the priority analysis!!!

9-317(e):  PMSI protection:  let the time period run, have a closing in 21 days then you as a buyer have priority over a PMSI.

The fact that leases don’t have to be filed forces a potential buyer to go through extensive research to verify that the equipment is not leased.

Also:  make sure they are not in bankruptcy and there are no judgment liens outstanding.

· Go to the courthouse directly to check

Whether the company has been called FDR for the last four months 9-507©(1)

· If changed name longer than 4 months ago:  the SI in the mainframe is still an effective filing

Bankruptcy and Article 9: Preferences

Bankruptcy = Title 11, Federal Code.  State law and federal law can conflict here.  Bankruptcy judges make most article 9 decision

Chapter 7:  Liquidation:  Sell-out bankruptcy.  Everything sold and proceeds distributed according to a system of priorities

Chapter 11:  Payout bankruptcy for corporations and really rich people (Ch. 13 for average individuals, Ch. 12 for farmers)

· Plan for payment to creditors

· Ch 11 has voting = creditors get to vote to accept the plan or not

· Ch. 13 has a formula no voting

· If an individual files = they get the discharge

Filing of the bankruptcy petition = signals a sharp bifurcation in time.

All property is then subject to the bankruptcy estate.

Problem 94:

a) could avoid under 317(a)(2): unperfected at the time of bankruptcy = subordinate to the TIB.
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Proceeds: 9-315

· Attachment is automatic

· Perfection is different from attachment:  not automatic

· Governed by 315© and (d)

· Perfected in original = perfected in proceeds or

· Perfected temp for 20 days or

· Same office rule

· ID proceeds rule

· Refiling

· Cash and transferees 9-332

· Possible a SP can lose its SI in cash proceeds if transferee takes without knowledge

· Deposit accounts:  will prevail over a SP in proceeds (9-32?)

· Banks with set-off rights will prevail over a SP (9-340)

Review Problems:

· Know what an exclusion from art 9 means under 9-109.  Not governed by art. 9, doesn’t mean its now possible or not legal

· Conflicts b/t a non-art 9 and an art 9 transaction may be covered by art. 9

· Exclusion v. Automatic perfection

· Accounts = good example of confusion

· Bankruptcy

· SP treatment in bankruptcy is favorable if valid and enforceable

Strong Arm Clause:  Problem 94 

p. 1903 UCC

Power of trustee has been narrowed by each new version of Art. 9

· Important incentive to make the public perfection step under Art. 9

· If bank failed to file before date of bankruptcy the TIB can avoid the bank’s SI altogether as a lien creditor

· Even if there were no additional creditors that relied on the lack of filing information s.544(a)

· TIB has powers from state law

· TIB = A judicial lien creditor from the moment of filing bank petition (commencement of the case)

· Best possible lien creditor under 544(a)

· FI bank had filed its financing statement 2 seconds before the filing of the bank. Petition?

· Bank wins

· As long as they perfected prior to the commencement of the bankruptcy case.

· If bank was a PMSI would the commencement of the bankruptcy case cut off the usual 20 day grace period?

· 546(b)(1) of BRC allows the state law grace periods. PMSI qualifies

· Deemed to be perfected at the commencement of the case.

US Trustees = employees of the DOJ. Operate much like a US attorney.

· Administrative body in Bankruptcy

· Work with local TIBs

· Maintain panels of TIBs to be appointed

· TIBs must apply to the panel

· Does not act as a TIB themselves

· Complex role

Preferences in Bankruptcy

s. 547 BRC (p. 1906 UCC)

Hale
Real Estate case that lays out the elements of a preference

Simple preference = payment prior to bankruptcy

· Payment here:  made within the 90 days preceding the bankruptcy

· How do you decide whether this really was a preference?

· 547(b):  TIB can avoid if:

1. Was there a transfer?

2. Of property belonging to the debtor,

3. For the benefit of a creditor,

4. For pre-existing debt owed before the transfer was made,

5. While the debtor was insolvent,

i. Insolvency = presumed under 547(f), hard to prove otherwise.

ii. Balance sheet test in reality (assets – liability)

6. Made during the 90 days preceding the commencement of the case,

7. That allows the creditor to receive more than they would,

i. On liquidation, 

ii. The transfer had never been made and

Hale court’s test:  Did the creditor receive more than he would have through bankruptcy payments?

· Hypothetical analysis must be conducted:  what would have happened if the transfer had not been made?

a. If fully secured won’t have a preference.

b. If value of collateral is less than debt is and the creditor received full payment on the debt =better off = preference.

Enlow v. Enlow

Delayed Perfection and Preferences

11/1:  RIK dealer- customer = PMSI.  Debtor has possession

Dealer assigned the SI to Sperry = new SP = same position

11/13 Sperry files FS = perfection

12/5 debtor files BKRP

TIB wants to avoid Sperry’s SI

Seven elements of 547(b)

1. Transfer = the security interest in the collateral

2. Debtor’s interest in property = loader

3. For the creditor = yes

4. Antecedent debt?  Unknown. Special dating of transfer provisions = 547(e) = Deemed date of transfer 

a. relation back provision or 

b. after 10 days = general rule.

i. Then the deemed date of transfer is 11/13 and debt is antecedent b/c the debt was incurred on 11/1.

ii. Yes antecedent debt

5. Within 90 days of BRK filing?  Yes (11/13 v. 12/5)

6. Hypothetical Test:  would the creditor be in a better/worse position or the same position after bankruptcy if the transfer had never been made?

a. If no SI, then would be in a worse position – they would be unsecured.

b. We have an avoidable preference now, they are in a better position as a result of the transfer.
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Only under-secured creditors have to worry about preferences.  If you are fully secure you don’t need to worry about it.

Artificial mechanism used to deal with preferences when there is delayed perfection.

Enlow cont’d

Delayed perfection = failure to file within 10 days

· Forces people to file quickly

· Want them to put the world on notice ASAP

· Prevents fraud

· B/c art. 9 fails to deal with the timing problem, preference law steps in and says if you don’t file ASAP (10 days), you run the risk of avoidance

Fidelity v Fink (1998)

Conflict in the circuits.

Auto sale, bank didn’t perfect the cert. of title for 21 days after.  State law says you can perfect in 30 days and be related back, bankruptcy law says you have to perfect within 20 days.

Debtor files for bankruptcy, TIB wants to avoid the SI in the car.

Step 1:  is the SI in the car a preference?

· Yes under 547(e)(2)

Step 2:  Are there any exceptions?

· Under 547(c): enabling loan = PMSI. 

· BUT under 547(c)(3)(B) it requires perfection within 20 days.

· Lender argues under 9-317(e), the state law grace period applies and they are covered when the debtor took possession under state relation back doctrine.

Court says:

· The statute uses perfection in 2 ways: 1) the date and 2) the process

· Statutory analysis here:  they use the process.

· S. BRC 546(b) lists sections that allow state law grace periods, does not mention 547.  Negative inference they didn’t intend to have state law apply to avoidance of preferences.

· Also including it in 547(e)(2) is superfluous if they meant to use the state relation back doctrines.

· Therefore:  Lender loses.  TIB avoids the security interest, lender becomes an unsecured creditor.

· Car gets sold and the proceeds are distributed by the TIB as part of the bankruptcy estate.

Preferences:  Problem 97

Signature loan = no security for $1000.  9/25 makes $500 payment.  10/4 borrows another $300, w/ an SI in sword collection.  No perfection of the SI by the bank.  11/8 debtor files for bankruptcy.  What does the TIB recover from the bank?

Analysis

2 Transfers:  SI in the swords and $500 payment.

· Remember Strong Arm Clause is limited to present status.  If the TIB wants to go back in time and avoid something from the past they have to go to 546 or 547.

Step 1:  s. 544 BRC:  What rights does the TIB have under the strong-arm clause on the date of bankruptcy? Can they act under 544(a)?

· TIB brings suit to void the SI in the swords under 544(a) b/c the creditor is unperfected on date of bankruptcy

· Proceed as if the SI had never been good at all.

Step 2:  TIB wants to go after the $500 paid to the bank

· S. 547(b) analysis: 7 steps

· Yes a preference.  Is it avoidable?

· S. 547(c):  Exceptions

· Effectively unsecured under (c)(4)(a)

· New value: none.  

· $300 qualified under 547©(4) b/c it is $300 of unsecured, new value.

Result:  $300 of the $500 is not a preference.  $200 is a preference, bank has to pay this back to the TIB.

What if the SI in the swords was perfected on the date of transfer?

· TIB can’t do anything under 544(a), must use the preference power.

· 547(b) analysis:

· Antecedent debt not satisfied.  Debt incurred on the same day of transfer.
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 s. 547(c) are affirmative defenses

547 Policy goals:

Want to encourage work-outs.  

Equality

Want people to keep giving unsecured credit 

· (Give good citizen credit in effect to lenders who give new value under 547(c)(4) to a debtor teetering on insolvency)

You can have a preference that is not avoidable or that is only partially voidable.

Floating Lien in Bankruptcy:  Problem 98

Perfected SI in inventory on $20K debt

3/1 FMV $8K of collateral

5/28 debtor filed bankruptcy, FMV is $20K

Is there a preference under 547(b)?

· Yes.  There is always a preference on a floating lien, inventory constantly turns over.  547(e)(3) says no relation back of SI to a time prior to when debtor had preference in the collateral.

· Attachment to the new inventory under the after acquired property clause = a transfer for purposes of 547.

· Defense is 547(c)(5) a mini preference rule that applies only to inventory and accounts.  Substitute formula.

· Deficiency on 90 days before filing v. deficiency on date of filing.

· If the creditor’s position has improved during the time, there is a preference.

· Here 12K - 0K = $12K preference.

· The secured creditor’s improvement in position is avoided.

Fraudulent Conveyances

s. 548 BRC

Author transfers in advance to his wife, his right to royalties for “all the debts he owes her”.  She files a f/s. Wasn’t this a gift?  Why would she file? To perfect on the account for the rest of the world. He files for bkrpcy.  Can the TIB avoid the right to receive payments from the future book?

548 steps:

1. Is the transfer within one year?  Yes.

2. Is there actual intent to commit fraud? Transfer to a relative is a badge of fraud under common law.  No badge of law is dispositive of actual intent.

a. Probably here, but very ambiguous.

3. If failed above: did they receive less than reasonably equivalent value? Were they insolvent when the transfer was made? 

If he owed her actual $ for debt she lent him then it is reasonably equivalent value for exchange and she is secured. If it is we don’t care whether he was insolvent.  The TIB can’t void for fraud.

Must know how much she loaned him and how much people get paid for royalties to establish whether this is reasonably equivalent value.

She must be perfected to get to 548.

If she was unperfected the TIB would just use the Strong Arm Clause of s. 544(a).

Relationship of 547 and 548

· Two sides of the Star Wars trash compactor. 

· If there was antecedent debt it is a transfer problem, if there was no antecedent debt it is a fraudulent conveyance problem.
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Missed Class
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Problem IX, #1

Do a timeline.  Where does the TIB start?

1.  Where is the banjo?

· Gone. So nothing to use 544(a) against

· First transfer the TIB would attack is the $2500.

· This is a preference if SSB is better off

Assuming the banjo is gone, 547(b)(5):  did the payment make the creditor better off than they would have been had the payment not been made.

· No banjo to claim in the bankruptcy and get paid on

· SSB is clearly better off receiving the payment then they would have been under bankruptcy b/c the collateral is gone completely.

· Therefore:  SSB will have to give up the $2500 as an avoidable preference, so long as none of the exceptions apply, they don’t.

· SSB is left with an unsecured claim for $2500.

2.  Assume the banjo is available 

· How much is the banjo worth?

· If only worth $1000 and SSB was paid $2500 they are better off than they would have been after bankruptcy

· $1500 would then be a preference

· If worth $2500:  SSB would have collected the same unless the SI was invalid in bankruptcy making SSB unsecured.  If they are unsecured after bankruptcy and were paid $2500 they are clearly better off having received the payment.

· 544(a):  as long as perfected at the moment of bankruptcy they are ok.

· 547(b):  what transfer would the trustee attack?

· The transfer of the SI to the bank

· 547)e)(2):  what is the deemed date of transfer?

· Filed on 6/27 but isn’t it a PMSI?  Yes

· That matters b/c perfection is automatic on a PMSI in consumer goods

· Consumer good determined by debtor’s use.

· IS the banjo a consumer good?

· Yes.

· TIB fails then b/c there is no antecedent debt.

3.  TIB’s third possible attack         

9-320:  bank is fully secured and is first in time.  No avoidable preference

4.  IF the banjo is equipment and not consumer goods.

No automatic perfection.

Filing in 6/27, deemed date of transfer is 6/27 (don’t qualify for the 10 day relation back exception).

This is a preference under 547(b) (seven steps).

Is it avoidable?  

· 547©(3):  defense that the SI is a PMSI, and (c)(3)(B) has a 20 day from possession provision.

· Assume possession was 19 days before, they were perfected within 20 days by filing therefore they qualify for the exception.

· It is a preference but is not avoidable.

· If debtor took possession 21 days before, they are not covered on the exception and the preference is avoidable

5.  Payment to Faith 

Go through 547(b), step 5 = problem.

How would Faith have faired under bankruptcy?

Hypothetical world: Must assume that she has the banjo.

· Was she perfected on the date of bankruptcy?

· She has possession: so she is ok, No strong arm claim under 544(a)

· Is she vulnerable under 547(b)?

· No antecedent debt.

· Perfected on same say under e (2)(A)

· The TIB can’t attack the SI and the payment is not a preference

All of this done on the assumption that Faith’s SI is not subordinate to the bank’s SI.

What result?

· Bank was paid and has no remaining interest.  Faith is first in line with no competitors

· TIB may be able to avoid the payment to the bank, putting the bank first and Faith second in line

· Has to argue the bank has a good SA in the banjo, already argued that the bank was completely unsecured.

Problem XI, #2

544 Analysis

Step 1:  What type of collateral is involved?  Statue.

· Is it a fixture?

· Matters for perfection on bankruptcy date purposes

· If not perfected, TIB can avoid it

· Fixture filing 9-501, not satisfied, regular filing is satisfied

· Fixture priority 9-334

· Is the TIB and encumbrancer (544(a)):  yes. Lien creditor with an involuntary lien on property.

· On bankruptcy day the TIB is a judgment lien creditor with a lien on the land.  Under 544(a)(3) they are a bonafide purchaser as to real estate generally but not fixtures.

· He is still a judgment lien creditor = encumbrancer under 9-334.

· 9-334(c) General Rule:  encumbrancer wins as long as there are not exceptions under (e)

· (e)(3) says Judicial liens are subordinate to other SI’s that have perfected by any means provided by article 9.

· Yokel perfected by filing, though not a fixture filing.

· TIB does not prevail b/c of the (e)(3) exception

· Yokel has a valid, perfected SI in the statue collateral

Step 2:  Other collateral:  Piano

· 9-203 provides that debtor must have rights in the collateral.  The collateral is his sister’s.  He has no rights

· The SI never attached, there is not SI in the piano.

547 Analysis

Step 3:  $500 and $1000 Payments

· 547(b)

· Transfer? Yes

· Interest in property? Yes

· Antecedent debt? Yes

· Insolvent?  Presumed

· 90 days? Yes

· Hypothetically better off?

· Real World:  Depends on the value of the statute.  If $10,000FMV

· Paid $500, fully secured, 

· So he will be paid in full

· Hypo World:  

· Was not paid $500, fully secured, he will still get the $500 payment

· Collects in full just like above

· If FMV is $1000:

· He has received $1500 

· Real World:  has received $1500 and would only be entitled to additional $1000 value of the collateral.  $2500.

· Hypo World:  if he had not received payment all he would get in bankruptcy is the value of the collateral = $1000.

· $1500 is preference.

· Is it avoidable?

If we now assume the SI in the piano is valid and perfected, how do you treat the $1000 release of the piano?

Run through the 547 analysis to the (b)(5)comparison step:

· Real World:

· He gets the payment of $1000.

· On bankruptcy day the SI has been terminated/discharged with the payment of the secured debt

· Hypo World:

· If FMV of the piano is $1000, he is no better off.  Not a preference.

Debtors have a common law right to determine the allocation of voluntary payments:  i.e. this $1000 is for the release of the piano.

Problem IX #3

Client = Solid (lender)

5/1:  loan secured by RIK (chattel paper) and PromN’s (package #1).  Bank has possession.

5/15:  FS was filed

5/18:  Second (lender) discovers attached FS

5/30:  Solid lends more to debtor receives more RIK’s and additional PromN’s (package #2)

What is the client’s position and why?

· Type of collateral:

· Prom Notes = Instruments

· SI attached under 9-203?

· Through Possession 9-203(b)(3)(B).

· Perfection under 9-310 sends to 9-313.  Perfection through possession.

· Priority 

· Second perfected through filing

· Two conflicting secured parties 9-322.

· First to file or perfect?

· First to perfect = Solid by possession

· Solid wins under 9-322

· Second:  do they qualify for any help under 9-330(d) (purchasers of instruments)?

· If they gave new value and took possession of the collateral they would have priority over Solid.  But Solid has possession so they still win.  9-330 doesn’t help.

· Solid still wins.

· Retail Installment Contract (RIK) = Chattel Paper

· SI attached under 9-203?

· Yes possession

· Perfection:  yes 313

· Priority

· Second perfected

· Solid wins again under 9-322

· Second: do they qualify for help under 9-330?

· 330(a) and (c):  proceeds, not applicable

· 330(b):  applies (Purchasers of chattel paper)

· Must have possession in order to take priority over Solid, they don’t so they lose.

Key point Solid has knowledge on 5/30 (they discovered the FS on 5/18):  what kind of knowledge?

Knowledge that possession violated the rights of the party with the other security interest.  Do they have that type of knowledge?  Probably.  

Also:  Solid may try to claim under 330(a) the second part. Probably a losing argument.

Classic Chattel Paper problem:

· Dealer 

· Consumer and 

· Bank

Dealer gives the PN + from the Consumer plus the SI in the consumer’s collateral to the bank to secure another collateral = Chattel Paper (secondary financing changes the PN + SI the dealer has to chattel paper).

· How to ID?

· 2 promises:  original promise from the consumer to the dealer and the dealers promise to the bank

Bill of lading = document of title (not chattel paper b/c not a promise to pay).
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Monday Summary

Fraudulent Conveyances

Preferences:  Any preference problem in this course you are looking for

· Problems with payments:  was the payment a preference or

· Delayed perfection:  the person has a SI but it was not perfected within 10 days

· Turns on not filing in time

· Exceptions for PMSIs

· Different time period (you have 20 days to perfect)

· Different trigger that starts the clock

· Not attachment like the other SI’s

· It is the debtor getting possession that triggers the 20 day clock for a PMSI perfection.

· Responsible for 547(c)(1),(3),(4),(5) only

· Nested preference problems:


· SP has received a payment, whether this is a preference turns on whether the SP was fully secured or not

· If fully secured, no preference

· If when you find the SI, was the SI valid to survive under 544(a)

· Could the SI itself have been a preference?

· Fixtures

· 9-334 if fixture, then fixture filing is important vis a vis the real estate competitors not other article 9 competitors.

· So if you make any article 9 filing on a fixture you are ok with regard to regular article 9 competitors

· You are only screwed with the real estate competitors if you fail to fixture file.
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Harrow 

Secured Creditors in a reorganization bankruptcy.

Auto stay in effect upon BRC filing

When that happens the SP requests protection from the court.  Court’s choice

· Lift the stay or

· Adequate protection under BRC 362

· Court will ensure the SP will be no worse off in reorganization than they were at the time of filing.

· If this is a risk, the BRC judge must provide with adequate protection like

· Monthly payments during the stay

· Get a lien on other property the debtor owns

· If you are oversecured: you have an equity cushion:  this can be adequate protection

· Don’t get confused:

· Adequate protection is only for the value of the collateral at the time of BRC.  If you are undersecured at time of filing, the BRC court won’t provide other adequate protection.
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Flores v. Banda Negra SOM’s p 264 SOM’s.

GOOD EXAM QUESTION.

· If you can’t figure out what a good is it is equipment.  Rose bushes = equipment

· Are they fixtures?

· Intent

· Removable

· They are fixtures and there was no fixture filing

· 334(b)(3):  perfect under any article 9 way you win against the TIB.

· TIB is an encumbrancer but hard to win under 334(b)(3)

· Debtor in possession has all the powers of a TIB!  Know this.

· Misc. Equipment description in the SA and the FS doesn’t cover the collateral.  Not a sufficient description.

· Prefabricated structure are not fixtures.

· There is a perfected SI in the building

· No discussion of proceeds is surprising.
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