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WILLS AND ESTATES

I. INTRODUCTION

A. RESTRICTIONS ON TESTAMENTARY POWER

· Cautionary Tale

· “While [Rule 6-101] may be a necessary predicate to the practice of law, it places increasingly severe burdens on law school graduates who are unable to secure employment with large law firms or government agencies where they have access to advice from experienced colleagues.”

Lewis v. State Bar of CA (CA S.Ct., 1981), Syllabus, p. xvi

· D-Lawyer—hired by Vacha to secure release from prison, then works on administering the estate of Vacha’s late wife. 

· Administrator—A person appointed by the court to manage the assets and liabilities of an intestate decedent.

· Executor—One who is appointed by a testator, usu. in the will, to administer, the testator’s estate.

· California—surviving spouse is first in line to be named administrator of estate when no will is left behind.

· Charges against D-Lawyer

· He violated his oath and duties as an attorney because he

· Negligently and improperly conducted the administration of an estate without any previous probate experience and without associating or consulting a sufficiently experienced attorney (CA Rule 6-101);

· Obtained a loan from a client without appropriate disclosure and without the client’s written consent; and

· Failed to maintain complete and accurate records of funds (e.g., filing tax returns).

· Why did court go so easy on D-lawyer (one-year probation, suspension of law license for 30 days), despite the gravity of the charges? 

Court found that he did not act in bad faith.

· “Basically, the right to receive property by will is a creature of the law, and is not a natural right or one guaranteed or protected by either the Ohio or the United States constitution. It is a fundamental rule of Ohio that a testator may legally entirely disinherit his children. This would seem to demonstrate that, from a constitutional standpoint, a testator may restrict a child’s inheritance.”

· “The prerogative granted to the testator by the laws of this state to dispose of his estate according to his conscience is entitled to as much judicial protection and enforcement as the prerogative of a beneficiary to receive an inheritance.”

· SJ—“It’s [the testator’s] money . . . our laws grant testators wide latitude in disposing of property.”

Shapira v. Union National Bank (OH Ct. of Common Pleas, Mahoning County, 1974), CB, p. 24

· Father-testator has a restriction placed in his will that his son Daniel will receive his share of the bequest only if he is married at the time of father-testator’s death to a Jewish girl or if he marries a Jewish girl within 7 years of father’s death. 

· Daniel puts forth 2 arguments

· Constitutional—restricting right to marry 

· Shelley v. Kraemer (US S.Ct., 1948)—dealt with restrictive covenants, attempting to keep blacks from moving into certain neighborhoods. How may covenant be enforced? By means of an injunction.

· The constitutional protection of the Fourteenth Amendment is extended from direct state legislative action to the enforcement by state judicial proceedings of private provisions restricting the right to marry.

· Shapira court—there is no restriction on the right to marry. 

· SJ—In order to implicate the Fourteenth Amendment, there must be state action. The admission of a will to probate for enforcement is NOT state action.
· Maddox v. Maddox (VA, 1854)—Reasonableness TEST—is the condition an unreasonable restraint upon marriage and, thus, void?
· Maddox—testator willed a remainder to his niece if she remain a member of the Society of Friends. When the niece arrived at a marriageable age, there were but 5 or 6 unmarried men of the society in the neighborhood in which she lived. She married a non-member and thus lost her own membership. The court held that the condition was an unreasonable restraint upon marriage and void.
· In Terrorem Clause—A documentary provision designed to threaten one into an action or inaction; esp., a testamentary provision that threatens to dispossess any beneficiaries who challenge the terms of the will. See No-Contest Clause.
· Public Policy (Shapira, cont’d.)

· Additional Problems, Supp., p. 2

· Question 1—Motive—Enticement to Divorce (Protection of the Family)

The “public policy” of Ohio does not “countenance a bequest or device conditioned on the beneficiary’s obtaining a separation or divorce from his wife” (Fineman). Thus, the condition attached to the trust gift is void against public policy. The condition is void and struck, and daughter takes it now, free of cost, free of condition.
· Question 2—Motive—Restriction on Right to Marry (First Marriage)

Differs from Shapira, wherein the testator restricts the choice of son’s wife, not his right to marry entirely. A total restraint on marriage will be struck and voided as against public policy.

· Question 3—Motive—Restriction on Right to Remarry (Distinguished from Restriction on First Marriage)

Purpose of restriction is to provide support to wife during her widowhood. If she were to remarry, it would be hoped that her new husband would be able to offer some modicum of support. The restriction is quite common and is not void as against public policy.
· Professional Responsibility—ethical implications arise w/r/t professional corporation (e.g., if law firm or CPA firm), only employees of that firm may own stock. Therefore, a lawyer cannot draft a will in which a CPA partner leaves shares of stock in firm to child who is not employed by that firm. 

· A will or trust provision is ordinarily invalid if it is intended or tends to encourage disruption of a family relationship, BUT . . .

· If the dominant motive is one that the courts will accept, the will may be upheld (see In re Donner, CB, p. 32—upholding father’s trust denying daughter trust income or principal until age 65 unless her husband’s death or a divorce should earlier occur, on ground that the decedent had a reasonable economic basis to withhold support unless daughter became breadwinner of family).

B. PROFESSIONAL RESPONSIBILITY IN WILL DRAFTING AND ESTATE PLANNING

· An attorney who drafts a testator’s will owes a duty of reasonable care to intended beneficiaries. 
· The court rejects privity as a bar to beneficiaries’ suit for negligence against testator’s attorney.
· “The task of the probate court is a limited one: to determine the intent of the testator as expressed in the language of the will . . . [E]ven with access to all extrinsic evidence, there is no requirement or guarantee that the testator’s intent will match the testator’s actual intent. ”
Simpson v. Calivas (NH S.Ct., 1994), CB, p. 59

· Critical Issue—does an attorney who drafts a testator’s will owe a duty of reasonable care to intended beneficiaries.

· What does “homestead” entail? Is it the house or the entire 100-acre property with various business properties thereon?

· TC—summary judgment for D: no privity, therefore no duty.

· Privity—The relationship between 2 contracting parties, each having a legally recognized interest in the subject matter of the contract; mutuality of interest.

· Collateral Estoppel—An affirmative defense barring a party from relitigating an issue determined against that party in an earlier action, even if the second action differs significantly from the earlier one. Also termed issue preclusion; direct estoppel; estoppel by judgment.

· Court is reluctant to allow the attorney’s notes, which allegedly contained the testator’s intent.

· TX—Berry v. Dodson, Nunley & Taylor—case disappeared and was settled. D did not want to go to P-friendly mid-1980s TX S.Ct.

· TX S.Ct. in Barcelo v. Elliott (CB, p. 65) said that privity of contract is a defense. Because of privity of contract, only the client can sue the attorney for negligence. So, Texas courts continue to hold that he lack of privity of contract between the drafter and beneficiaries prevents a malpractice action by the beneficiaries.

· TX Legislature—has introduced bills in the past two sessions to repeal Barcelo rule. In both legislative sessions, the bill never came out of committee.

· NOTE—the validity and construction of the will are matters for the probate court to decide. The negligence of the lawyer was a matter for a court of general jurisdiction. This is true in most states.

· “Although there may be a trend to relax or abandon the strict privity rule, a number of jurisdictions still retain the rule that, in attorney malpractice cases, absent fraud, collusion, or malice, an attorney is not liable to a nonclient for harm caused by the attorney’s negligence in the drafting of a will or planning an estate . . .”

Noble v. Bruce (MD Ct. of Appeals, 1998), Supp., p. 5

· “Mirror wills” prepared for testator-husband and wife by Estate L.

· $600,000 exemption for estate tax; 2000—$675K; 2002—$1M exemption

· L—could have provided for testator’s wife through a sheltered trust, which would have provided wife’s income for the rest of her life, utilizing $600K exemption and the rest of the estate would have qualified for the marital deduction (see below). $600K exemption would have disappeared at wife’s death.

· Unlimited marital deduction—a person can leave his or her entire estate to his or her spouse for no tax. It does not really save tax, only defers tax until death of surviving spouse. Any property surviving spouse leaves at death is taxed.

· Testator-husband’s will—provided wife with money free and clear, did not encumber it in a trust to be exempted from the estate tax.

· Fauntleroy—stock worth $1.4M passed to the beneficiaries free of tax, and estate taxes of $910,000 were borne by the residuary beneficiaries. Seizing on the statement in the attorney’s 1983 letter to testator (“I am all the more pleased that we have made the decision to have the bulk of the stock pay its own share of that tax”), the residuary beneficiaries brought an action alleging that L and his law firm committed malpractice by negligently preparing the various wills and codicils under which all taxes would be paid out of the residuary estate, contrary to testator’s intent. 

· In Fauntleroy, the lower courts granted s/j for Ds on the ground of lack of privity.

· Residuary Estate—The property remaining in a decedent’s estate after all debts, expenses, and previous bequests and devises have been satisfied; also termed, “residue,” “remainder.”

· Engagement Letters, Supp., p. 11—had these letters been sent to testator in Fauntleroy, there would have been no need for litigation.

· The first case to hold an attorney liable for negligence in the preparation of a will.

Heyer v. Flaig (CA, 1969), Supp., p. 59

· Testator wanted to leave estate to her two children. She remarried, but beforehand told L that she wanted all of her estate to go to her 2 children. L duly prepared a will that left testator’s estate to the children. 

· CA operation of law—“omitted spouse” statute—provides that if a person marries after making a will, the new spouse takes an intestate share of the decedent’s estate (subject to some exceptions).

· Rationale—marriage is a very important rite; not including the spouse in the will is seen as an oversight.

·  “Social Setting” HYPO—L prepares a will for Ms. Jones, who wants to leave her entire estate to her two children. The attorney asks no questions about Ms. Jones’ future plans regarding possible remarriage—in fact she has no plans to remarry. Four months later, Ms. Jones meets the attorney at a social gathering and introduces him to “my fiancé, Jack Brown.” L offers his congratulations, and reminds Ms. Jones to invite him to the wedding. One month after the encounter, L receives a wedding invitation in the mail and he reads it, but does not attend the wedding. 

One year later, Ms. Jones dies and husband promptly claims an intestate share pursuant to the state statute.

· Is L negligent?

· SJ—how many clients does this L have? How many wills has L drafted? 

· SJ—L should send out a letter informing client of potentialities if he or she should remarry, have children, etc. (e.g., as Thompson & Knight and Baker Botts did after the recent estate tax reforms).

C. THE ESTATE PLANNING PROBLEM OF HOWARD AND WENDY BROWN

· Howard Brown’s will (“mirror” of Wendy’s), CB, p. 50

· Does not contain the appointment of an executor other than wife Wendy. There should be a listing of people acceptable in the case of a contingency (viz., Wendy dies). 

· SJ—Where there is no executor, an administrator is appointed. Administrators spend a lot of time in court, making them particularly unattractive.

· TX—“Independent Administration” Statute—estate administration is easier (cf., OH and CA—very complicated estate administration)

· Was adequate provision made for Wendy’s son, Michael (stepson of Howard)?

· A potential conflict of interest arises between Howard and Wendy. Michael is a natural beneficiary of Wendy, but not of Howard.

· SJ—Once the conversation has ensued, and advice has ensued, that is, once you’ve heard from both of them about the conflict, the lawyer must say, “both of you need independent counsel.” SJ believes that this is unfair, but it is very important to bring this up early, before the conversation begins (see Engagement Letter, Supp., p. 9).

· L cannot say, after hearing of this conflict, “well, I’ll take Howard, and Wendy, you get another attorney.”

· “Sandbagging” HYPO—wife tells L, out of hearing of husband, that she had a son out of wedlock and wants to bequeath him $100,000 in her will. Her husband does not know of son and she does not want him to. 

· SJ—can L effectively represent both husband and wife after this? No, so it is best to outline early what options are available to forestall potential conflicts (See Options 1 and 2 in Engagement Letter, Supp., p. 9). 

· Paragraph 3 of Howard’s will—Howard leaves remainder in parent’s house to sister. SJ believes Howard should put in will that he gives “all of his interest” in the house to his sister (chances are, by the time Howard’s will goes into effect, his mother will have died and he will have an undivided interest in her house). 

· What state will have jurisdiction over the disposition of the mother’s Delaware house?

· SJ—Only a Delaware court can adjudicate the disposition of property in Delaware (Situs rule)

· What if Carol (sister) predeceases Howard? 

· SJ—ask Howard, then provide for the contingency according to his wishes.

· Managing a Minor’s Property (CB, p. 132)

· Transfers of property to a minor raise special problems. A minor does not have the legal capacity to manage property. Thus, the following property management alternatives are available to the parents of a minor
· Two Types of Guardianships in Texas (Guardian of the Person, Guardian of the Estate)—see TPC §676. Guardians of Minors.
· Guardian of the Person—a person with responsibility for the minor child’s custody and care (see Paragraph 6 of Howard’s will). 

· Some states (e.g., Illinois) allow for an out-of-state resident (e.g., Lucy in San Francisco, CA) to be guardian of the person, but not guardian of the estate. This rule does not apply in Texas, where an out-of-state resident may be named guardian of the estate.

· SJ—children can own property, but they cannot deal with it.

· The default rule in most states is that, if the surviving spouses have both died, the grandparents are first in line to be guardians (statutes usually do not make any type of distinction between maternal and paternal grandparents).

· Ls should ask parents, “who do you want to raise your children if you both die?”

· Howard’s will does not contain any alternates to Lucy, in case she dies or is unable to be fulfill that duty.

· See TPC §680. Selection of a Guardian by Minor; TPC §681. Persons Ineligible to be Guardians (viz., “non-resident persons who have not filed with the court the name of a resident agent to accept service of process in all actions or proceedings relating to the guardianship”); and TPC §690. Only One Person Appointed Guardian.

· Guardianship of the Estate or Conservatorship—the guardian of property usually cannot change investments without a court order. The guardian has the duty of preserving the specific property left the minor and delivering it to the ward at age 18, unless the court approves a sale, lease, or mortgage. Second, the guardian ordinarily can use only the income from the property to support the ward; the guardian has no authority to go into principal to support the ward, unless the court approves. 

· The product of history is a system wherein the guardian is straitjacketed.

· In many states, the guardianship laws have been reformed and the guardian of the property has been renamed “conservator” and given “title as trustee to the protected person’s property, as well as the same investment powers trustees have. Appointment and supervision by a court is still required, but the conservator has far more flexible powers than a guardian, and only one trip to the courthouse annually for an accounting may be necessary. Article V of the UPC is representative of modern conservatorship laws.

· Custodianship—A custodian is a person who is given property to hold for the benefit of a minor under the state Uniform Transfers to Minors Act (UTMA) (1983). To provide a convenient procedure for making gifts to minors, who have no legal capacity to manage or sell property, every state has enacted either the UTMA or its earlier version, the Uniform Gifts to Minors Act (1956, revised 1966). Under these acts, property may be transferred to a person (including the donor) as custodian for the benefit of the minor. A devise or gift may be made to X “as custodian for (name of minor) under the (name of state) UTMA,” thereby incorporating the provisions of the state’s uniform act and eliminating the necessity of drafting a trust instrument. Hence, creation of a custodianship is quite simple.

· Under UTMA §14(a), the custodian has discretionary power to expend “for the minor’s benefit so much or all the custodial property as the custodian deems advisable for the benefit of the minor, without court order and without regard to (i) the duty or ability of the custodian personally or any other person to support the minor; or (ii) any other income or property of the minor which may be applicable or available for that purpose.”

· Custodian is required, so long as the custodial property is not expended, to transfer the property to the minor on his or her attaining the age of 21, or, if the minor dies before attaining the age of 21, to the estate of the minor.

· Custodian—has a fiduciary duty—“held to the standard of care that would be observed by a prudent person dealing with property of another” (UTMA, §12)

· Custodian—not under the supervision of a court—as is a guardian or conservator—and no accounting to the court annually or at the end of the custodianship is necessary.

· SJ—BOTTOM LINE w/r/t custodianship—a custodianship is useful for modest gifts to a minor, but where a large amount of property is involved, a trust is usually preferable.

· Trust—Property interest held by one person (the trustee) at the request of another (the settlor) for the benefit of a third party (the beneficiary). For a trust to be valid, it must involve specific property, reflect the settlor’s intent, and be created for a lawful purpose. 
· Testator can tailor the trust specifically to the family circumstances and the testator’s particular desires. A trust, unlike a guardianship or conservatorship, can postpone possession until the donor things the child is competent to manage the property.
· Non-Probate Assets—property that passes at death, but not by will (outside of probate).

· EXAMPLES of Non-Probate Assets
(1) Survivorship

· HYPO—what if Howard and Wendy own 200 shares of AT&T stock, JTWROSANATIC (Joint Tenancy with Right of Survivorship and not as Tenants in Common). Howard’s will cannot devise the stocks in his will. At his death, Howard’s interest will pass automatically to Wendy.

· Joint Tenancy—A tenancy with 2 or more co-owners who take identical interests simultaneously by the same instrument and with the same right of possession; a joint tenancy differs from a tenancy in common in that joint tenants each have a right of survivorship to the other’s share (in some states, this right must be clearly expressed in the conveyance—otherwise, the tenancy will be presumed to be a tenancy in common.

· Tenancy in Common—A tenancy by 2 or more persons, in equal or unequal undivided shares, who each have an equal right to possess the whole property but no right of survivorship.

· Right of Survivorship—A joint tenant’s right to succeed to the whole estate upon the death of the other joint tenant.

· HYPO—if Howard and Wendy own their home in JTWROSANATIC, then the will’s disposition is irrelevant. If Howard dies, Wendy automatically inherits the home.

· SJ—always get the facts about the form of ownership!

(2) Property in which disposition is governed by Contract (e.g., Life Insurance, Employee Benefits, IRA)

· If you want to change the name of a beneficiary to life insurance, you must write to the life insurance company. It may not be changed by will.
(3) Trust

(4) Power of Appointment
· Howard and Wendy’s Probate Assets
Tangibles
       $20,000

Lake Murray
         75,000

Varoom
         30,000

Gen’l Corp. 
         80,000

Delaware property   20,000

        $225,000—roughly 1/3 of their total assets ($810,000)
II. DO THE BROWNS REALLY NEED WILLS? INTESTACY AS AN ALTERNATIVE TO A WILL

A. INTESTATE DISTRIBUTIONS IN THE BROWN ESTATE—UPC STATE

H = Husband

W = Wife

M = Michael

S = Sarah

S = Stephanie

1st H—W—2nd H

       M    S and S

· Do the Browns really need a will, or would their intentions be carried out under the intestate laws?

· The large majority of people die intestate, forsaking wills and legal advice. The richer and older a person is, the more likely he or she has a will.

· Reasons for not making a will

· It is imponderable—most people cannot accept and plan for the fact of their own death

· Cost

· SJ—whatever the reason, a person who does not make a will or dispose of all his or her property by nonprobate transfers necessarily accepts the intestacy law as his or her estate plan by default.
· Assets that pass through probate are governed by intestacy laws (statutes of descent and distribution of the pertinent state—generally speaking, the law of the state where the decedent was domiciled at death governs disposition of personal property, and the law of the state where the decedent’s real property is located governs the disposition of such real property). Non-probate assets are not subject to intestacy laws.

· POLICY behind intestacy statutes—to carry out the probable intent of the average intestate descendant.

· Generally, people want everything to go to the surviving spouse when there are no children from a prior marriage, thus excluding parents, brothers, and sisters. This preference is particularly strong among persons with moderate estates, who believe the surviving spouse will need the entire estate for support. The richer the person, the greater the desire that children or collaterals share with the spouse in the estate.
· UPC (see below)—provision for surviving spouse (§2-102) is considerably more generous than are the current provisions for the surviving spouse under most state intestacy laws. In particular, in situations where the decedent’s descendants are also descendants of the surviving spouse, and the surviving spouse has no other descendant, the surviving spouse takes the entire estate to the exclusion of the decedent’s descendants.

· Maine property would be governed by Maine intestacy laws.

· “Issue” (term of art) = Descendants

· Colorado (post-1995)—first $100K, plus ½ of any balance of the intestate estate, remainder to children, Sarah and Stephanie

· Uniform Probate Code (UPC)—originally promulgated in 1969 and subsequently laws conforming with 1969 Code were adopted in 1/3 of the states. In 1990, areas of the Code (Article II) dealing with intestacy, wills and donative transfers were overhauled.

· UPC Rules w/r/t Intestate Estates (CB, p. 73)

· §2-101. Intestate Estate.

(a) Any part of a decedent’s estate not effectively disposed of by will passes by intestate succession to the decedent’s heirs as prescribed in this Code, except as modified by the decedent’s will.

(b) A decedent by will may expressly exclude or limit the right of an individual or class to succeed to property of the decedent passing by intestate succession. If that individual or a member of that class survives the decedent, the share of the decedent’s intestate estate to which that individual or class would have succeeded passes as if that individual or each member of that class had disclaimed his [or her] intestate share.

· §2-102. Share of Spouse.

The intestate share of a decedent’s surviving spouse is:

(1) The entire intestate estate IF:

(i) No descendant or parent of the decedent survives the decedent; or

(ii) All of the decedent’s surviving descendants are also descendants of the surviving spouse and there is no other descendant if the surviving spouse who survives the decedent [as in the Ward and June Cleaver “nuclear family” HYPO].

(2) The first $200,000, plus ¾ of any balance of the intestate estate, if no descendant of the decedent survives the decedent, but a parent of the decedent survives the decedent; 

(3) The first $150,000, plus ½ of any balance of the intestate estate, if all the decedent’s surviving descendants are also descendants of the surviving spouse and the surviving spouse has one or more surviving descendants who are not descendants of the decedent.

(4) The first $100,000, plus ½ of any balance of the intestate estate, if one or more of the decedent’s surviving descendants are not descendants of the surviving spouse.

· §2-103. Share of Heirs Other than Surviving Spouse.
Any part of the intestate estate not passing to the decedent’s surviving spouse under Section 2-102, or the entire intestate estate if there is no surviving spouse, passes in the following order to the individuals designated below who surviving the decedent:

(1) To the decedent’s descendants by representation;

(2) If there is no surviving descendant, to the decedent’s parents equally if both survive, or to the surviving parent; 

(3) If there is no surviving descendant or parent, to the descendants of the decedent’s parents or either of them by representation; 

(4) If there is no surviving descendant, parent, or descendant of a parent, but the decedent is survived by one or more grandparents or descendants of grandparents, ½ of the estate passes to the decedent’s paternal grandparents, equally if they both survive, or to the surviving paternal grandparent, or to the descendants of the decedent’s paternal grandparents or either of them if both are deceased, the descendants taking by representation; and the other half passes to the maternal grandparents in the same manner; but if there is no surviving grandparent or descendant of a grandparent on either the paternal or maternal side, the entire estate passes to the decedent’s relatives on the other side in the same manner as the ½.


· The UPC recognizes changing dynamics in family situations (viz., there are now more second marriages, with children from first marriages).

· Most husbands leave everything in wills to wives (and wives will make “mirror” wills).

· Family Allowance (CB, p. 477)—Every state has a statute authorizing the probate court to award a family allowance for maintenance and support of the surviving spouse (and often of dependent children). The allowance may be limited by statute to a fixed period (typically one year), or it may continue thereafter while the will is being contested or for the entire period of administration.

· UPC §2-404 (1990). Family Allowance. This provision allows a reasonable allowance, which cannot continue beyond one year if the estate is inadequate to pay creditors. Maintenance of the decedent’s spouse and dependent children is not allowed after the estate is closed. 

· See TPC §286. Family Allowance to Surviving Spouses and Minors.

· See TPC §287. Amount of Family Allowance.

· See TPC §291. To Whom Family Allowance Paid.

· NOTE—The allowance, as with the homestead and personal property set-aside, is in addition to whatever other interests pass to the surviving spouse.

· NOTE—in the vast majority of the states that allow for the family allowance, the surviving spouse does not petition for it.

· Rationale—because the spouse figures that they will get money anyway (from decedent’s will).

· Cf., English system—Expanding on the feudal idea that wives were to be supported but not to share ownership, the law provides that the decedent’s property must continue to be used to support those who were dependent upon the decedent during lifetime (e.g., decedent’s spouse, former spouse who has not remarried, children, and any other person who was maintained by the decedent).

· The decedent’s spouse is entitled to a financial provision “as would be reasonable in all the circumstances for a husband or wife to receive, whether or not that provision is required for his or her maintenance.” Other eligible dependents are entitled to receive such financial provision “as it would be reasonable in all circumstances of the case for the applicant to receive for his maintenance.” 

· In England and other Commonwealth jurisdictions, surviving spouses do not have a right to an elective share of their spouse’s property, only a right to support for life.

· Criticism—The English system gives too much discretion to the probate judge.

· HYPO—W makes $120K/year and has separate property of her own.
· TPC §288. When Family Allowance Not Made. 

· Life insurance policy H took out during marriage to W—not taken into account

· How much support does W need to live?

· Is there any separate property owned by surviving spouse?

· Homestead (CB, p. 476)—Nearly all states have homestead laws designed to secure the family home to the surviving spouse and minor children, free of the claims of creditors. Such a homestead is frequently called a probate homestead.

· In general, the surviving spouse has the right to occupy the family home (or perhaps the family farm) for his or her lifetime.
· UPC §2-402. Homestead Allowance. 
· Surviving spouse is entitled to a homestead allowance of $15,000.
· NOTE—the decedent has no power to dispose of a homestead so as to deprive the surviving spouse of statutory rights therein.

· Personal Property Set-Aside (CB, p. 477)—Related to homestead is the right of the surviving spouse (and sometimes of minor children) to have set aside to her certain tangible personal property of the decedent up to a certain value. The set-aside is usually subject to several conditions and limitations, but if these are met, the decedent usually has no power to deprive the surviving spouse of the exempt items.

· UPC §2-403. Exempt Property.

· In addition to the homestead allowance, the decedent’s surviving spouse is entitled from the estate to a value, not exceeding $10,000 in excess of any security interests therein, in household furniture, automobiles, furnishings, appliances, and personal effects.

· TPC §271. Exempt Property to be Set Apart ( (read as well) TPC §278. When Estate is Solvent.

· $10,000—not very generous at first glance, but it involves valuation of the property at fair market value (FMV)—e.g., used furniture.

· TPC—§278—During estate administration, spouse is allowed to keep property. However, if the estate is solvent, property may be subject to partition and/or distribution. If estate is insolvent, it is between the surviving spouse and the creditors.

· SJ—The property may be exempt from creditors’ claims, but not from the federal government.

B. INTESTATE DISTRIBUTIONS IN THE BROWN ESTATE—COMMUNITY PROPERTY STATE**

**See also separate outline of Supp. II, p. 4-23, 25-27

H = Husband

W = Wife

1. Community Property, Generally

Community Property States w/r/t Marital Property—TX, LA, NM, AZ, CA, WA, ID, NV, WI

· Community Property—The fundamental principle of community property is that all earnings of the spouses and property acquired from earnings are community property. Each spouse is the owner of an undivided one-half interest in the community property.

· Community property is based on the idea that husband and wife are a marital partnership, that they decide how to use the time of each as to maximize their income, and that they should share their earnings equally. 

· Property acquired before marriage and property acquired during marriage by gift, devise, or descent is the acquiring spouse’s separate property.

· A crucial issue under a separate property system is: What protection against disinheritance should be given the surviving spouse who works in the home or works at a lower-paying job? Almost all of the separate property states answer this question by giving the surviving spouse, by statute, an elective (or forced) share in the estate of the deceased spouse. The elective share is not limited to a share of property acquired with earnings, however. It is enforceable against all property owned by the decedent spouse at death.

· In 1998, Alaska enacted a statute permitting married couples to elect to hold their property as community property. It gives couples choices of marital property systems. 

· NOTE—when H dies in a community property state, his ½ of property may be devised to another (e.g., secretary Lola). However, he may not devise W’s half.

· Community Property—When the funds of one marital estate are used to discharge secured debt or make capital improvements on one spouse’s separate property.

· Property in community property states is always defined in the negative, to distinguish it from separate property.

· HYPO—W, before marriage to H, bought 100 shares @ $30/share of Dell stock. She sold it after she married H @ $120/share. She made a capital gains profit of $9,000.

· The proceeds from the sale (cash dividends) are W’s alone.

· HYPO—What about W’s 2-for-1 stock splits? Those are the separate property of W.

· HYPO—What about W’s stock dividends? Those are the separate property of W if the stock itself is separate property.

· Community Property—H’s salary is his own; W’s salary is her own. W/r/t community property, how title is held as a general principle does not affect the determination of ownership, rather it is the time and circumstances of the acquisition.
· SJ—therefore, if H is married to W when he acquired property, then it is community property (Lake Murray property)

· HYPO—H has died with no will in ID. Entity known as the community has dissolved. 

· W takes her ½ interest of her community property.

· UPC §2-102A. Share of Spouse. 

(a) The intestate share of a surviving spouse in separate property is [Same as 2-102, infra]:

(b) The one-half of community property belonging to the decedent passes to the [surviving spouse] as the intestate share.

· UPC §2-102. Share of Spouse. See footnote, CB, p. 73—“all community property passes to the surviving spouse whether or not the decedent is survived by issue or parents.”

· §2-102 applies as well to separate property (W gets it all)—see UPC §2-102A, above.

2. Texas Community Property

· “Inception of Title” Rule—In Texas, the fundamental classification rule for characterizing marital property. Under this rule, the separate or community character of an asset is determined at the time the asset is acquired. If title to an asset is acquired before marriage, it is the acquiring spouse’s separate property. 

· If an asset is being acquired during marriage, the community presumption applies. 
· KEY—The asset is community property unless it is affirmatively shown that the asset 

· Was acquired by gift, devise, or descent; or

· Was acquired with the separate funds (or separate credit) of one of the spouses.

· Problem 1—Because of the “inception of title” rule. Spouse does acquire an equitable interest in the asset. Oops! Cross out equitable interest.

· See Texas Family Code §3.401. Definitions.

· See Texas Family Code §3.402. Economic Contribution.

· See Texas Family Code §3.403. Claim Based on Economic Contribution.
· “Equitable Interest” ( “Claim for Economic Contribution” (see separate CP Outline.

· Problem 2 (“MSFT stock”)—the recipient of stock does not sign the stock certificate (donee). Donees will become tenants-in-common, each with a ½ indivisible interest in the property.

· In a Texas divorce, only community property is subject to equitable (“just and right”) division of property. The bottom line is that this decree was invalid as it relates to the MSFT stock. No valid conversion agreement ( no CP. In Texas, separate property is not subject to equitable division of property. It always takes a constitutional amendment to amend community property system in Texas.

· UPC §4-202. Agreement to Convert to Community Property.

At any time, spouses may agree that all or part of the separate property owned by either or both spouses is converted to community property.

· UPC §4-203. Formalities of Agreement

(a) An agreement to convert separate property to community property:

(1) Must be in writing and;

(A) Be signed by the spouses; 

(B) Identify the property being converted; and

(C) Specify that the property is being converted to the spouses’ community property; and

(2) Is enforceable without consideration.

(b) The mere transfer of a spouse’s separate property to the name of the other spouse or to the name of both spouses is not sufficient to convert the property to community property under this subchapter. 

3. Right of Survivorship

· TPC §451. Right of Survivorship

At any time, spouses may agree between themselves that all or part of their community property, then existing or to be acquired, becomes the property of the surviving spouse on the death of a spouse.

· TPC §452. Formalities

An agreement between spouses creating a right of survivorship in community property must be in writing and signed by both spouses. If an agreement in writing is signed by both spouses, the agreement shall be sufficient to create a right of survivorship in the community property described in the agreement if it includes any of the following phrases:

(1) “With right of survivorship”

(2) “Will become the property of the survivor”

(3) “Will vest in and belong to the surviving spouse”; or

(4) “Shall pass to the surviving spouse.”

An agreement that otherwise meets the requirements of this part, however, shall be effective without including any of those phrases.

· Problem 4—Fred died early this year, leaving a will that devised “all of my interest in Sageacre” to his brother B, and all the rest of his property to his wife M. B then sold his interest in Sageacre to P, a BFP. M discovers the agreement and brings suit against P claiming that she now owns Sageacre.

· TPC §460. Protection of Persons or Entities Acting without Knowledge or Notice.

· If sale to Pettit took place less than 6 months after person died, he is left high and dry; it will operate in favor of Molly. If after 6 months, Pettit is a BFP.

· Sageacre was community property and there was no evidence to overcome the presumption. At death, he could only devise his ½ community interest in the property. 

· Problem 5—Consider the above facts, except that when the agreement is found, there is stapled to the agreement a not written by Fred (see Supp. II, p. 25). There is no indication that Molly signed it or any indication that it was not delivered to Molly. Thus, the stapled provision was invalid.

· See TPC §455. Revocation.

· A right of survivorship in a bank account is allowed under a 1987 TX Constitutional amendment if both spouses sign. 

· Problem 6—Survivorship agreements have not caught on in the state of Texas. In Washington state, they are used quite prevalently in order to stay out of probate.

· If H and W Brown reside in Texas, we would not see a title that would have a JTWROS, because of the tortured history of this type of estate. 

· Title Insurance (TX)—standard contract form; one of the standard parts—we do not guarantee the validity of any title that has a JT

· Cf., Iowa (80% of property is held in JT)

· TPC §38. Persons who Take upon Intestacy. 

· HYPO—TPC §38(a)—applies to all the property of a single person. §38(b) deals with the separate property of a married person. Go to §45.

· TPC §45. Community Estate.

(a) [applicable if Howard Brown dies] On the intestate death of one of the spouses to a marriage, the community property estate of the deceased spouse passes to the surviving spouse if: 

(1) No child or other descendant of the deceased spouse survives the deceased spouse; or

(2) All surviving children and descendants of the deceased spouse are also children or descendants of the surviving spouse.

(b) [applicable if Wendy Brown dies: Howard gets ½ of his community property; the three children (Michael, Sarah, and Stephanie) get the other half of the community property, 1/6 each] On the intestate death of one of the spouses to a marriage, if a child or other descendant of the deceased spouse survives the deceased spouse and the child or descendant is not a child or descendant of the surviving spouse, ½ of the community estate is retained by the surviving spouse and the other ½ passes to the children or descendants of the deceased spouse. The descendants shall inherit only such portion of said property to which they would be entitled under Section 43 of this code. In every case, the community estate passes charged with the debts against it.

· Grandchildren (e.g., Andy) inherit by representation only.

· §45(b) poses a daunting task for Howard—because of the minor children, there will need to be a guardian and frequent visits to the probate court. SJ believes that the best way to avoid this nightmare scenario is to have a will.

· TPC §282. Nature of Homestead Property Immaterial.

The homestead rights of the surviving spouse and children of the deceased are the same whether the homestead be the separate property of the deceased or community property between the surviving spouse and the deceased, and the respective interests of such surviving spouse and children shall be the same in one case as in the other.

· TPC §283. Homestead Rights of Surviving Spouse.

On the death of the husband or wife, leaving a spouse surviving, the homestead shall descend and vest in like manner as other real property of the deceased and shall be governed by the same laws of descent and distribution.

· HYPO—Michael shows up at Howard’s and demands to move into home after Wendy’s death, because of his 1/6 interest.

· Howard can say to Michael, you pay 1/6 of the property taxes, mortgage principal, mortgage interest, casualty insurance.

· Michael will have to pay 1/6; Howard and the other kids pay 5/6.

· Howard does not have a life estate, he has a “life estate determinable”—he has a life estate (exclusive right of occupancy) as long as he uses it as his principal residence.

· If Howard tries to rent out house, he cannot. He cannot rent it as a homestead. This special right comes to an end once he stops using home as his principal residence.

· TX and FL—“you should be able to go bankrupt in style.” Rural—200 acres; Urban Homestead—10 acres

· IL—$7500 Homestead Exemption. 

· The life tenant is not bound to keep the premises insured for the benefit of the remainderman.

Hill v. Hill (TX Ct. of Appeals, 1981), Supp., Part II, p. 28

· Issue—Is a surviving widow who has exercised her homestead right to continue occupying a residence, the separate property of her deceased husband, liable during her occupancy for payment of insurance premiums on the residence and the interest on an indebtedness existing on the premises?

· Court—No to the premiums, but yes, the life tenant is liable for payment of the interest on the indebtedness.







Homesteader (H)
Fee Simple

$3600 real property taxes
                    

X

$1200 mortgage principal 


              
                 X

and interest


            X

$1200 Casualty insurance



 

     X

4. Separate Personal Property

· TPC §38(b)—as far as the common stock, if H dies, W gets 1/3 outright and their 2 children, S and S, get 1/3 each.

· HYPO—Lake Murray (in Texas) (H’s separate property)

· Estate is a 1/3 life estate (fee simple) with remainder (in the future interest sense and as to the remainder in the other 2/3) to the child or children and their descendants.

· 2 Ways to Partition Property

(1) In-Kind

(2) By Judicial Sale

C. INTESTATE DISTRIBUTIONS AMONG DESCENDANTS AND COLLATERAL KIN

1. Descendants

Husband-1—Wendy—Howard

Michael
Sarah
Stephanie—Steve


      Andy

Betty
Connie
Donnie
 Eddie Freddie



         (adopted)

· In all jurisdictions in the US, after the spouse’s share is set aside, children and issue of deceased children take the remainder of the property to the exclusion of everyone else. When one of several children has died before the decedent, leaving descendants, all states proved that the child’s descendants shall represent the dead child and divide the child’s share among themselves.

· Could Andy (illegitimate son of Michael) inherit from Wendy’s estate?

· Under TPC §42(b), if the court finds “by clear and convincing evidence that the purported father was the biological father of the child, the child is treated as any other child of the decedent for the purpose of inheritance and he and his issue may inherit from his paternal kindred, both descendants, ascendants, and collaterals in all degrees, and they may inherit from him and his issue.”

· TPC §42. Inheritance Rights of Children.

(a) Maternal Inheritance.

(b) Paternal Inheritance.

· Genetic Testing—even after man is dead, he can be tested for paternity for inheritance purposes (e.g., have a family member take part in testing).

· Strict (English) Per Stirpes (Lat., “By the Roots”)—You always cut the shares at the child level without regard to whether there are any existing children. Property is divided into as many shares as there are living children of the designated person and deceased children who have descendants living. The children of each descendant represent their deceased parent and are moved into his position beginning at the first generation below the designated person. This system of representation owes much to the English system of primogeniture. Found in MA. If Michael and Andy both die, then there are only two lines of descendants (Sarah and Stephanie).

· Andy—1/3 (Michael is dead)

· Sarah—1/3 (Daughter of Wendy); her child does not inherit because Betty would only inherit by “representation.” If Sarah predeceased Wendy, leaving Betty as the descendant, Betty shall represent the dead child (Sarah) and take her mother’s share. If there were more than one descendant of dead child, the children would divide their share among themselves.

· C, D, E, and F—each get 1/12 (Stephanie is dead)

· Steve—does not inherit anything (not a blood relation, only an in-law)

· Expectancy—In wills and trusts, the possibility that an heir apparent, heir presumptive, or a presumptive next-of-kin will acquire property by devolution on intestacy, and the possibility that a presumptive legatee or devisee will acquire property by will.

· SJ—Expectancy = “fervent hope.”

· Modern (American) Per Stirpes (a.k.a., “Per Capita with Representation”)—Per capita (by the head) at the first level, by representation at the second level. You don’t necessarily cut the shares at the child level, but if there is one or more child living, he or she take their share. Decedent’s estate is divided into shares at the generational level nearest decedent where one or more descendants of the decedent are alive and provide for representation of any deceased descendant on that level by his or her descendants. The descendants of dead child inherit by representation and divide dead child’s share.

· Sarah—1/3; remaining 2/3 is divided among 5 children (Andy, C, D, E, and F) of Wendy’s dead kids (Michael and Stephanie) 

· Andy—2/15 (first cousins are treated equally)

· C, D, E, and F—each get 2/15 (first cousins are treated equally)

· What if F dies, leaving 2 kids (Fritz and Fredo)

· They divide his share (2/15) and each inherit 1/15.

· Per Capita at Each Generation (UPC)—Those equally related to the decedent should take equal shares: “Equally near, equally dear.”

· UPC §2-103. Share of Heirs Other than Surviving Spouse.

· UPC §2-106. Representation.

2. Negative Disinheritance

· An old rule of American inheritance law says that disinheritance is not possible by a declaration in a will that “my son John shall receive none of my property.” To disinherit John, it is necessary that the entire estate be devised to other persons. If there is a partial intestacy for some reason, John will take an intestate share notwithstanding such a provision in a will. A testator cannot alter the statutory intestate distribution scheme without giving the property to others.

· UPC §2-101(b) changes this rule and authorizes a negative will. The barred heir is treated as if he disclaimed his intestate share, which means he is treated as having predeceased the intestate.

· EXAMPLE
· South Dakota—has adopted 2-101; see Estate of Jetter (S.D., 1997), in which the decedent left all of his property to his brother, Martin, who was childless and a bachelor, and specifically disinherited all other heirs. Martin predeceased the testator. The court, 3 to 2, construed the disinheritance clause to mean the other heirs were disinherited only if Martin survived. The majority avoided escheat, which the dissent thought was the proper result.

· Escheat—Reversion of property to the state upon the death of the intestate owner without heirs.

3. Collateral Kin

· When the intestate is survived by a descendant, the decedent’s ancestors and collaterals do not take. When there is no descendant, after deducting the spouse’s share, the rest of the intestate’s property is usually distributed to the decedent’s parents, as under the UPC.

· If there is no spouse or parent, the decedent’s heirs will be more remote ancestors or collateral kindred. All persons who are related by blood to the decedent but who are not descendants or ancestors are called collateral kindred. 
· Descendants of the decedent’s parents, other than the decedent and the decedent’s issue, are called first-line collaterals.
· Descendants of the decedent’s grandparents, other than decedent’s parents and their issue, are called second-line collaterals.
· If the decedent is survived by a spouse, descendant, or parent in all jurisdictions intestate property passes to brothers and sisters and their descendants. The descendants of any deceased brothers and sisters (nephews and nieces) take by representation in the same manner as decedent’s descendants. See UPC §2-106(c), which is substantially identical to UPC §2-106(b), and calls for representation per capita at each generation.

Mom—Dad (Deceased)

Sue  Sidney Bob (Deceased)


Nancy
Nellie



· How is Sidney’s estate going to be distributed?

· UPC §2-103. Share of Heirs Other than Surviving Spouse.
· Mom—1/2 

· Sue—1/4

· Nancy—1/8 (divide Bob’s ¼)

· Nellie—1/8 (divide Bob’s ¼)

Husband 1—Mom—Husband 2 (all dead)


Alice
Betty
Carol

· How is Carol’s estate going to be distributed?

· UPC state (e.g., CO)—UPC has abolished distinctions between sisters “of the half-blood” and whole sisters.

· Alice takes ½, Betty takes ½ 

· Texas (half sibling gets to take one half of what whole sibling would take)—TPC 42—Alice takes 1/3, Betty takes 2/3 

· How is Alice’s estate going to be distributed?

· Betty—1/2

· Carol—1/2 (because there are no whole bloods, the half-bloods get ½ each)

Husband 1—Mom—Husband 2 (all dead)


Alice
Betty
Carol

Donna

· How would Carol’s estate be distributed? 

· Alice—1/5

· Betty—2/5

· Donna—2/5

· Half-Bloods—In England, which put great weight on whole-blood relations, the common law courts wholly excluded relatives of the half-blood from inheriting land through intestate succession. The rule has long been abolished in all the U.S. states. In a large majority of the states, a relative of the half-blood (e.g., a half-sister) is treated the same as a relative of the whole-blood. This is the UPC position.

· NOTE—These problems involving “half-blood” only arise when there are collateral kin.

· See Also, Supp.II, p. 31

· HYPO—X dies intestate; his nearest kin are A, his father’s first cousin who is a descendant of X’s paternal great-grandparents; and B, his first cousin on his mother’s side. What distribution under UPC?

· UPC §2-103. Share of Heirs Other Than Surviving Spouse. B inherits entire estate under UPC

· UPC §2-103 is an example of a “Laughing Heirs” statute, which does not permit inheritance by intestate succession beyond grandparents and their descendants. It eliminates inheritance by more remote relatives to eliminates inheritance by more remote relatives traced through great-grandparents and other more remote ancestors. 

· “Laughing Heirs”—Persons so distantly related to the decedent as to suffer no sense of bereavement.

· TPC—Moite—Two-halves—one for the paternal grandparents and their descendants; the other for the maternal grandparents and their descendants.

· If no relatives may be found on the father’s side, then all property goes to the maternal relatives. 

D. WILL-DRAFTING PROBLEMS IN MAKING GIFTS TO DESCENDANTS

1. Non-Marital Children

· Although innocent of any sin or crime, children of unmarried parents were given harsh, pitiless treatment by the common law. Most states have amended their intestacy statutes, however, to liberalize inheritance by non-marital children.

· Most states permit paternity to be established by evidence of the subsequent marriage of the parents, by acknowledgement by the father, by an adjudication during the life of the father, or by clear and convincing evidence.

· Rules of construction based on probable intent—usually the only mechanism by which to glean testator’s intent.

· §2-107. Class Gifts Construed to Accord with Intestate Succession

· Non-marital children under the UPC? 

· Andy would be an heir if there were no will. He is presumptively, absent contrary presumption, entitled to a gift.

· Non-marital children under TPC? 

· If Andy would be included in the inheritance if there is no will, then he is presumptively included in gifts to descendants.

· Lawyer should bring up the subject of non-marital children to client. Give them options (“descendant” includes legitimate children only, or “descendant” includes both legitimate or illegitimate children). 

· SJ—This decision should be made by the client!
2. Adopted Children

· “Stranger to the Adoption” Rule—Historical rule, now largely discredited, that stated that the adopted child is presumptively barred, whatever generic word is used, except when the donor is the adoptive parent.

· “Adoption of an adult for the purpose of bringing that person under the provisions of a preexisting testamentary instrument when he clearly was not intended to be so covered should not be permitted and we do not view this as doing any great violence to the intent and purpose of our adoption laws.”

Minary v. Citizens Fidelity Bank & Trust Co. (KY Ct. of Appeals, 1967), CB, p. 760

· Childless heir adopts wife.

· Issue—Under what conditions, if any, should an adopted child inherit from or through its adoptive parent?

· KEY Issue—Does the fact that Myra Minary was an adult and the wife of Alfred at the time she was adopted affect her status as an “heir” under the will?

· Court—This was a practice of “subterfuge” which in effect thwarts the intent of the ancestor whose property is being distributed and cheats the rightful heirs.

· Texas—allows adult adoptions

· But see, Lehman v. Corpus Christi National Bank (TX S.Ct., 1984), Supp. II, 32—Texas case wherein 23-year-old is adopted by stepfather. Will expressly includes provision for adopted children. Court upholds adoption, despite adopted child’s age.

· SJ—wills should include an age-limit for adoption of children (e.g., under age 18). That would preclude any “gaming,” like that found in Minary.
· See Howard’s Second Will Revision

· NOTE—If the father marries the mother within 300 days of child’s birth, and asks to have his name on the birth certificate, then the child is legitimized.

· NOTE—The “half-blood” situation only comes into play w/r/t brothers and sisters (Wendy—Michael is her whole blood; Michael is no blood to Howard).

· “Adopted-Out Child”—child given up for adoption and “adopted-out,” cannot be counted as “descendants” 

· Policy Rationale—It would put too much pressure on trustees to find adopted-out children.

3. Per Stirpes Distribution—Grandchildren

· The law presumes that the word children means only the immediate offspring of the parent and does not include grandchildren (see In re Gustafson, CB, p. 755).

· KEY word—“descendants,” which incorporates the principle of representation so prominent in the law of inheritance.

· NOTE—Sometimes courts have held that other language in the will or extrinsic circumstances indicate that the testator in fact meant descendants.

· “To the issue of A” ( Problems as to whether issue take per capita or per stirpes.

· Per Capita—All issue who are born before the period of distribution take an equal share. Descendants with living parents share equally with their parents.

· Per Stirpes—The children of a child of the designated ancestor can take nothing if their parent is alive, and if the parent is dead, the children can take from the donor by representation. Thus, if A has 3 children (one of whom predeceases her), each of her surviving children takes 1/3, and the children of the deceased child take that child’s 1/3 share.

E. SIMULTANEOUS DEATH

Wendy—Howard

Matthew
Sarah

Stephanie




Junior (not yet born)

· HYPO—Howard and Matthew are killed in a private plane crash.

· A child or lineal descendant (Junior) is later born alive (3 months later)

· Even though Junior was not in being at the time of the crash, he is treated as on board and since he is a lineal descendant of the decedent, he may be an heir.

· Although there is a presumption that a child born more than 280** days after death is not the decedent’s child, the presumption is not irrebuttable, and the child is entitled to have the issue submitted to a jury. 

**Texas legal code extends it to 300 days. 
· TPC §41. Matters Affecting and not Affecting the Right to Inherit.

(a) Persons Not in Being. 

No right of inheritance shall accrue to any persons other than to children or lineal descendants of the intestate, unless they are in being and capable in law to take as heirs at the time of the death of the intestate.

· Uniform Simultaneous Death Act (USDA) (Original version, 1953)—If there is no sufficient evidence of the order of deaths, the beneficiary is deemed to have predeceased the benefactor.

· UPC and USDA (revised, 1990)—A claimant must establish survivorship by 120 hours by clear and convincing evidence, not merely by some “sufficient evidence” as provided in the original UPC and USDA.
· UPC

· TPC §47. Requirement of Survival by 120 Hours.

· ½ of all property shall be distributed as if H had survived. We distribute H’s ½ community as though he survived. And as to that 1/2, if H did survive W, he would be a single person, and the intestate distribution would be pursuant to §38(a). Same for W’s ½ community, which is distributed as though she survived H—meaning that she would be single person and §38(a) would apply.

· IN EFFECT, §47(b) treats the situation as though the CP were partitioned, making §38(a) and not §45 the statute that controls the determination of the intestate shares.

· Problems related to 120-Hour Survival Rule and Community Property (Supp. II, p. 33)

· Problem 1—H and W, a Houston couple, have 3 kids: A, B, and C. H and W are injured fatally in an automobile accident.

· Clear, substantial evidence that W survived H (she dies 2 days after he is pronounced dead at the scene)

a. The accident occurred in 1978 (according to former 1953 version of USDA, TPC §47). W takes entire community estate (see TPC §45)

b. The accident occurred on or after January 1, 1980, meaning that present TPC §47 (120 hour survival rule) applies. A, B, and C get 1/6 each from their parents’ estates. Thus, they end up with 1/3 each.

· Problem 2—Same facts as in problem 1, except that H had no children. His nearest kin is his sister Mary. A, B, and C are W’s children by an earlier marriage. What intestate distribution?

a. Accident occurred in 1978. Surviving spouse gets estate, to be divided among her 3 children, 1/3 each. See TPC §45(b).

b. Order of deaths was reversed. H died 2 days after W. If H dies 2 days later, Mary takes ½ under estate and A, B, and C get 1/6 of estate each.

c. Accident occurred in 1981 and H predeceased W by 2 days. 120-hour rule is in play, and it doesn’t matter the order of death (Mary will get ½, and A, B, and C will get 1/6 each).

Estate of Rowley (CA, 1967), Supp. II, p. 33

· Facts: By her will, Anna Rowley bequeathed $15K “to my friend Eulah Cooper if she survives me.” Eulah and Anna get into a car accident and both show no signs of life when witnesses arrived. Coronor testified that Eulah survived Anna by 1/150,000 of a second. Upon this evidence, TC found that Eulah had survived Anna “by an interval of time” and that Eulah (now her estate) was entitled to the $15K bequest.

· SJ—If this is not simultaneous death, then he does not know what it is!

· If Eulah is shown to have survived Anna, then Eulah’s estate inherits $15,000. 

· Problems, CB, p. 85

· Estate of Campbell (OR, 1982)—H and W both drown in a boating accident. The evidence shows that W was a better swimmer and in better health than H. 

· SJ—It is pure speculation: there are equally plausible reasons to say that H survived W in the boating accident (not sufficient evidence); 

· In re Bucci (NY, 1968)—NY plane crash case, wherein non-speculative sufficient evidence was found (an instant of survival by W because there was CO in the W’s bloodstream—she must have had time to take one last breath; H’s brain was completely smashed.)

· BOTTOM LINE—Howard and Wendy need a will, especially if Howard wants his property to pass to Wendy.

III. WILL A PROBATE ADMINISTRATION BE REQUIRED IN THE BROWN ESTATE?

A. THE PROBATE PROCESS

· Probate (n.)—The judicial procedure by which a testamentary document is established to be a valid will; the proving of a will to the satisfaction of the court. 2. Loosely, a personal representative’s actions in handling a decedent’s estate.

· Probate (v.)—To admit (a will) to proof. 2. To administer (a decedent’s estate).

· Duties of Executor (5 Steps)

(1) Collect and inventory decedent’s probate estate

(2) Manage estate during administration period

(3) Satisfy tax authorities

(4) Notice to and pay creditors

(5) Distribute remaining estate to will beneficiaries or heirs

· Notice by Citation of Application for Probate of Will by Posting (Supp. III, p. 6).

· In Texas, posting on the courthouse door has survived constitutional challenge as sufficient notice.

· Letters Testamentary (Letter of Administration) (Supp. III, p. 10)

· W can have stocks transferred from H’s name to hers as executor (so that dividends may be paid to the executor, allowing her to keep better track of assets and facilitating sale of the securities).

· In Texas, estate has 90 days after W is named as executor to file an inventory of the estate, unless the court grants an extension.

· General term—“personal representatives” (either executor or administrator)

· When a person dies, and probate is necessary, the first step is the appointment of a personal representative to oversee the winding up of the decedent’s affairs.

· Executor—on the job for a relatively short time; essentially, more a preservation rather than a proactive role (e.g., selling stocks)

· Cf., Trustee—a rather long job; investment decisions are major component of job.

· Federal Estate Tax

· Internal Revenue Code—when a person dies, they lose one entity (income tax), but gain another (estate tax).

· HYPO—H dies on June 11, 2001 

· January 1, 2001-June 11, 2001—final taxable year

· HYPO—H dies on March 11, 2001

· W must file two tax returns

· One due on April 15, 2001 for tax year 2000

· One due on April 15, 2002 for tax year 2001

· HYPO—on 9/15/01, the estate receives a $1,000 dividend.

· Distributable Net Income—see a CPA; we will not cover further.

· Creditors

· Secured creditors—are to receive notice of decedent’s death by certified or registered mail; all other creditors do not need actual notice.

· “Nonclaim Statute”—statute requiring creditors to file claims within a specified time period; claims filed thereafter are forever barred.

· Tulsa Professional Collection Services, Inc. v. Pope (US S.Ct., 1988), CB, p. 41—Statute barring known creditors two months after newspaper publication is objectionable.

· J. O’Connor—the Due Process Clause requires that known or reasonably ascertainable creditors receive actual notice before they are barred by a short-term statute running from the commencement of probate proceedings. 

· SJ—As far as unknown creditors coming out of the woodwork, there is no Due Process prohibition on publication.

· Problems, Supp. III, p. 19

· Problem 1—X borrows $10K from Fred Friendly, giving Fred an unsecured 18-month note with interest at 10%/ X dies on August 5. His will is probated and on September 11, Dudley Doright (named as executor in the will) makes the first publication of notice of administration in a newspaper of general circulation. Dudley does not give personal notice by registered or certified mail to Fred. It does not occur to Fred that he should pursue collection on the note; after all, it is an 18-month note that is not due until September 1 of the following year. 

· Under Illinois statute, if Fred Friendly can establish that Dudley the executor knew or reasonably knew that F was owed money by decedent, F was entitled to personal notice and to be paid for his debts by the estate.
· UPC §3-803. Limitations on Presentment of Claims.

· One-year SOL

· Rationale—“balancing of interests”—to enable us to finalize the estate.

· UPC §3-801. Notice to Creditors

(b) A personal representative may give written notice by mail or other delivery to a creditor, notifying the creditor to present his [or her] claim within 4 months after the published notice, if given as provided in subsection (a), or within 60 days after the mailing or other delivery of the notice, whichever is later, or be forever barred. Written notice must be the notice described in subsection (a) above or a similar notice.

· Fred Friendly is hanging out to dry.

· SJ—Expedite the process by giving notice to known creditors as soon as possible.

· Problem 2—X borrows $10,000 from F, giving F an unsecured note. X dies August 5; Will probated; published in newspaper; D, the executor, does not give personal notice. F presents his note for payment on August 30 of following year.

· Illinois Statute—F needed to file claim no less than 6 months from date of publication or 3 months from date of delivery. Notice needed to be mailed if reasonably ascertainable. If F can establish that D knew or reasonably should have known that F was owed money, that means that F was entitled to personal notice before his claim could be barred. If F cannot show this, then F’s claim would be barred. If F shows that he should have received notice, then he can claim that the SOL never started running and F can collect his debt (and attorney’s fees and court costs). If estate was finally administered, then the executor could be sued.

· UPC (e.g., CO)—Notice by mail is not required (“may give written notice”). SOL is one year in all cases, whether or not any notice to creditors by publication or otherwise was given. 

· US S.Ct.—It would be different if SOL applied to all creditors whether or not notice was given to anyone. Thus, it is not unconstitutional if the SOL applies across the board to everyone, because there would be no state action. Thus F would lose because he must have filed his claim within one year. Why have an option for representative to give personal notice?

· Rationale—To expedite the process of probate. 

· NOTE—There is no constitutional provision barring creditors who are not known by notice of publication. 

· UPC Summary:
· All claims zapped by one-year SOL

· Known creditors may be given personal knowledge to expedite matters
· Publish notice to guard against unknown creditors—If they fail to file within 4 months of publication and fail to establish they were known or reasonably ascertainable to the creditor, then their claim is barred.
· NOTE—A fiduciary cannot pay a debt out of the estate that was barred by the SOL. If he wants to pay it, he must do so out of his own pocket.

· Texas does not have a nonclaim statue. The only relevant applicable period is the general statute of limitations generally applicable to that particular claim. Two years if based on tort; Four years if based on contract or debt. Statute is tolled until appointment of a personal representative (an estate is not an entity that can sue or be sued; only the duly appointed personal representative).

· Election by Secured Creditor.

Cessna Finance Corp. v. Morrison (TX Ct. of Appeals, 1984), Supp. III, p. 20

· Facts—Decedent had purchased a plane, obtained a loan, secured by the plane. Plane crashed in Bolivia.

· TPC §294—Secured creditor shall get personal notice. Creditor can under TPC §306 have claim allowed as a matured secured claim to be paid in due course of administration or whether claim should be pursued and paid according to the contract which secured the lien.

· Matured Secured Claim—Creditor has a right to be paid in cash during administration from the assets of the estate, even though there is a further time to go on the note (like if the accident occurs after 18 years, and it is a 30-year note). A secured creditor gets personal liability of the borrower and a security interest. Allows for a last chance to have the benefit of the personal liability.

· Secured Debt and Lien—Secured creditor lets the lien ride. He is happy with the security interest.

· If secured creditor does not choose, he automatically gets preferred debt and lien status.

· In this case, since the secured creditor did not make the choice, he was obligated to secured debt and lien status.

· Even though secured creditors have these choices, in the vast majority of cases, the lenders go with the secured debt and lien option. 

· Rationale—the banks are concerned about customer relations (viz., they fear a bad image).


· Bank visits surviving family members, who will be asked to sign an assumption of personal liability. If family signs agreeing to personal liability, life will go on as before. Bank wants someone to assume personal liability on the note.

· Generally speaking, the homestead is exempt from creditor’s claims. 

· Exception—Purchase money mortgage can always be asserted against homestead. 

· Exoneration of Liens—Under this common law doctrine, when a will makes a specific disposition of real or personal property that is subject to a mortgage to secure a note on which the testator is personally liable, it is presumed, absent contrary language in the will, that the testator wanted the debt, like other debts, paid out of the residuary estate. Dissatisfaction with the exoneration doctrine has led to the enactment, in a number of states, of statutes reversing the common law rule. 

· For example, UPC §2-607 (1990) provides, “A specific devisee passes subject to any mortgage interest existing at the date of death, without right of exoneration, regardless of a general directive in the will to pay debts.”

· Solely between specific devisee of Blackacre (Bill) and residuary beneficiary (Sue)—see Problem 1, Supp. III, p. 22.

· Cf., Subrogation—the substitution of one party for another whose debts the party pays, entitling the paying party to rights, remedies, or securities that would otherwise go to the debtor. This concept is separate from exoneration of liens, but may be applicable in a UPC state (e.g., Colorado), where exoneration of liens does not apply.

· Had the bank held the note and the mortgage, there would be foreclosure.

· Texas—the common law of England shall be the law of Texas except to the extent modified by statute (See Vernon’s Annotated Texas Statute, §1). Thus, the exoneration of liens doctrine is still good law in Texas, though not codified by statute. Exoneration of lien applies unless otherwise directed in the will. Bill would get mortgage free and clear in Texas; Sue gets $58K less (amount of outstanding mortgage). 

· Without regard to the election of the secured creditor, the personal representative may pay off that note if it is in the interest of the estate to do so.

· Texas—No prepayment penalty if paid because of the death of the person who took out the loan.

· Problem 3 (Supp. II, p. 22)—What if the residuary estate is totally exhausted?

· Only the residuary estate is subject to exoneration of liens—this is an argument between Bill and Sue. By making a legacy to Alice—testator intended Alice to have money as much as he intended Bill to have Blackacre. Thus, exoneration of liens does not apply to Alice.

B. IS PROBATE NECESSARY?

· When Martha Green comes to us with this very modest balance sheet (CB, p. 47), what should we tell her to do with the will? Should it be probated?

· No probate of Aaron’s will

· No appointment of personal representative

· No letters testamentary

· No small estate administration proceeding

· Functions of Probate (see Aaron Green’s balance sheet, CB, p. 47)

· Collect and inventory estate

· NOTE—a lot of Aaron Green’s estate is non-probate (e.g., pension, life insurance policy)

· Title clearing function

· Furniture—possession is 9/10 of the law—she doesn’t need the authority of letters testamentary to show that she owns tangible personal property like furniture.

· TPC §94—No Will Effectual Until Probated.

Except as hereinafter provided w/r/t foreign wills, no will shall be effectual for the purpose of proving title to, or the right to the possession of, any real or personal property disposed of by the will, until such will has been admitted to probate.

· W/r/t Car—Texas Motor Vehicle Certificate of Title Act (VATS Art. 6687-1, §35) (Supp. S-26) ( Affidavit of Heirship to Motor Vehicle 

· If we don’t present a will to a judge in probate, there is no will.

· Aaron Green Balance Sheet (CB, p. 47)

· If we have real estate titles in Aaron Green’s name, we would need to change the name on the title to that of Martha Green.

· What about creditors, who would be taken care of by a personal representative? Mrs. Green could just pay them off (write a check). Creditors should file claim “within the time allowed by law.”

· How about the IRS? She would file a joint return and sign “Aaron Green, deceased, by his wife, Martha Green.” Statute imposes a duty on executor or personal representative to take care of taxes. 

· TPC §75. Duty and Liability of Custodian of Will. 
· Predicated on tort of Will Suppression (see Prosser on Torts)
· The will does not have to be probated, but needs to be presented to the clerk of the court.
· “Informal Family Settlements”—if the surviving family members are able to work it out on their own, we should encourage that (see TX S.Ct.).

· SJ—most estates are handled informally (well over 50% of deaths in Cook County, Illinois do not go through probate—usu. Lower-middle class Americans). That does not mean that there is no administration. Any time an adult dies, debts and taxes have to be paid. It is merely informal administration. 

· SJ—BOTTOM LINE w/r/t the Aaron Green estate, Martha Green would be better off not seeing an attorney and doing nothing.

· Assume that the $5,000 bank account is only in Aaron’s name.

· Some statutes provide that an affidavit may be presented claiming facts of death. Most of those statutes are capped at $1,000 or $2,000 (here we have a $5,000 bank account). 

· Texas does not have such a statute 

· Martha Green of Bastrop, Texas goes to the local bank and brings a death certificate, obituary, a Xeroxed copy of a will, and an indemnification notice. SJ believes that, because this is a small town, the bank will hand over the funds due to customer relations.

· Basic Point of Duly-Appointed Administrator or Executor—the administrator or executor is the only person who has legal authority to give the bank what it needs—a binding receipt and release.

· TPC §322. Classification of Claims Against Estates of Decedent.

· Class 1—Funeral Expenses

· Class 2—Family Allowance

· Class 3—Secured creditor who has filed under the secured claims statute.

· Class 4—Child Support in arrears

· Class 5—Claims for various state taxes

· Class 6—Claims for cost of confinement established by the institutional division of the Texas Department of Criminal Justice

· Class 7—Claims for repayment of medical assistance payments made by the state under Chapter 32, Human Resources Code.

· Class 8—“All other claims.”

· HYPO—$5,000 in account in Aaron’s name at bank in Bastrop. Bank says, “I’m sorry, Mrs. Green, but we can only give the money to a duly-appointed administrator.” 

· Small Estate Administration

· Texas—see TPC §137. Collection of Small Estates upon Affidavit.
· SJ—a multimillionaire with a number of non-probate assets could theoretically qualify as a small estate (not exceeding $50,000 in assets). However, decedent must die intestate (1995 amendment).

· Problem 2, CB, p. 47—Aaron dies intestate in Texas. Aaron’s wife Martha would inherit her ½, and children Al and Bill would receive ¼ each.

· Problem 3, CB, p. 47—Aaron Green also owned a house and lot worth $85,000 and another lot worth $8,000. The deeds to both tracts name Aaron Green as grantee.

· TPC §89C. Probate of Wills as Muniments of Title.

· Muniments = documentary evidence of title. 

· SJ—We’re probating the will ONLY as a muniment of title, just so there is documentary evidence of a chain of ownership. Meaning, that a few years from now Mrs. Green will want to sell the lot. It is documentary evidence that Mrs. Green owns the real estate.

· SJ—one reason many Austin firms probate wills as muniments of title so that the executor won’t have to file an inventory of the estate.

· SJ—what if Aaron Green died intestate with this real estate ( TPC §48. Proceedings to Declare Heirship.—First cousin to probate of will as a muniment of title (only difference is that there is no will to probate), it constitutes a chain in the link of title, same function as a deed naming Martha Green as a grantee.

· Non-statutory Affidavit of Heirship—Used precisely in situations where there have been several intestate deaths, no estate probate proceeding, and title to real property is screwed up.

· Family friends or relatives (without an interest in litigation) sign a sworn affidavit reciting the facts and family tree—essentially, what would be in the pleadings and the court’s judgment in a statutory heirship proceeding. This affidavit is merely filed on record and, after it sits there awhile, a presumption arises to the validity of the facts recited therein.

· SJ—Title companies go along with the affidavits because they want it to work. 19 times out of 20, it does work and with the passage of time it gets some strength.

· SJ—non-statutory affidavits are usually used to clear up chain of title problems.

· SJ (sidenote)—In 1993, an amendment in Texas removed requirement that surviving children receive ½ of community property estate, even if children are also the children of surviving spouse.

· SJ (sidenote)—statutes of limitations tend not to run against co-tenants.

· SJ—The bottom line is that any adult should have a will, because not having a will results in intestate distribution.

C. SUPERVISING THE REPRESENTATIVE’S ACTIONS

· The personal representative of an estate is expected to complete the administration and distribute the assets as promptly as possible. Even if all the beneficiaries are amicable, several things that must be done may prolong administration. 

· Creditors must be paid.

· Taxes must be paid and tax returns audited and accepted by the appropriate tax authorities.

· Real estate or a sole proprietorship may have to be sold.

· Judicial approval of the personal representative’s action is required to relieve the representative from liability. Unless some SOL runs upon a cause of action against the representative. The representative is NOT discharged from fiduciary duties until the court grants discharge.

· Estate Administration Options in Texas

· Informal Family Settlement

· Affidavit Procedures 

· Small bank accounts (not available in Texas)

· TPC §160(b). Powers of Surviving Spouse When No Administration is Pending—the last paycheck goes to surviving spouse only

· Automobile

· Small Estate Affidavit TPC §137. Collection of Small Estates Upon Affidavit—intestacy

· Muniment of Title Probate—TPC §89C. Probate of Wills as Muniments of Title.

· Statutory Heirship Proceeding

· Non-statutory Affidavit

· Special Rules for Community Property—we’re not responsible for this information 

· NOTE—in Texas, nearly all estates are handled in Independent Administration.

· Independent Administration

· TPC §145. Independent Administration.

(b) Any person capable of making a will may provide in his will that no other action shall be had in the county court in relation to the settlement of his estate than the probating and recording of his will, and the return of an inventory, appraisement, and list of claims of his estate.

· Washington—only other state besides Texas to have an unsupervised administration system.
· Procedure

· Application

· Set date for hearing

· Personal notice to interested parties 

· To all heirs if no will;

· To all will beneficiaries, if there is a will.

· Hearing

· Order

· Sell property

· Confirmation hearing 

· Judge has to affirm sale.

· TPC §147. Enforcement of Claims by Suit—Litigation brought on by creditors is to be had in the district or county court (NOT the probate court).

· Problem (Supp. III, 41)

· TPC §149C. Removal of Independent Executor. 

· Texas—there is no automatic accounting, but only if an interested person seeks an accounting. Executor has a “15-month free-ride.” However, executor must file an inventory within 90 days.

· If someone files a lawsuit and are not sure they have enough grounds for the lawsuit (e.g., just to get discovery), that person can be guilty of contempt and court may impose sanctions and direct an inquiry to ascertain relevant facts.

· If Sam defends the case in good faith, he is entitled to attorney’s fees. If Phil and Mary lose, they must pay twice (their attorney’s fees and those of their brother).

· TPC §149B—in addition to or in lieu of the right to an accounting under §149A, an interested person can petition for an accounting and final distribution of the estate 2 years after the independent administration was created.

· NOTE—this is quite a different statute from TPC §152, which authorizes a distributee to file an application to close an administration.
· TPC §149. Requiring Independent Executor to Give Bond. 

When it has been provided by will, regularly probated, that an independent executor appointed by such will shall not be required to give bond for the management of the estate devised by such will, the direction shall be observed, unless it be made to appear at any time that such independent executor is mismanaging the property, or has betrayed or is about to betray his trust, or has in some other way become disqualified, in which case, upon proper proceedings had for that purpose . . . such executor may be required to give bond.

· NOTE—w/r/t Administration of Community Property

· TPC §155. Administration of Community Property.

When a H or W dies intestate and the community proepryt passes to the survivor, no administration thereon, community or otherwise, shall be necessary.

IV. WILL PREPARATION

A. EXECUTION OF ATTESTED WILLS

· The authorities establish that the signature of the testator must be on the document at the time of acknowledgment, and that both witnesses saw or had an opportunity to see the signature at that time and at the same time at the time of acknowledgment.

· Jarman on Wills—“There is no sufficient acknowledgement unless the witnesses either saw or might have seen the signature, not even though the testator should expressly declare that the paper to be attested by them is his will.”

· BOTTOM LINE—according to English Wills Act, testator had to sign in the presence of both witnesses or testator had to acknowledge signature in presence of both witnesses.

In re Groffman (Eng., 1968), CB, p. 227

· Contemporaneous Transaction Doctrine—A will is not properly executed unless signed in the presence of two witnesses.

· When we call for 2 witnesses to a will (attesting witness), they are attesting to testator’s signature.

· BOTTOM LINE—The will is denied probate and instead of Mr. Groffman’s property passing by will as he wanted, it all goes to his wife, who inherits by intestacy.

· SJ—It is overly formalistic to require that both witnesses have to be present when testator acknowledges his previous signature.

· There are statutes in every jurisdiction that mandate what makes a will validly executed. The English Parliament has added certain formalities as a prerequisite to a validly executed will.

· HYPO—what if what happened in Groffman took place in Austin, Texas?

· TPC §59. Requisites of a Will.

· Requirements of a validly executed will

· Signed by testator

· Two credible witnesses

· Each witness must sign in testator’s presence (does not require witnesses to be present at the same time).

· UPC §2-502. Execution; Witnessed Wills; Holographic Wills (See CB, p. 226-227).

· See Blake v. Blake (“blotting paper” case), cited in Groffman—should go to a jury where blotting paper obscures signature

· SJ—Any lawyer who knows what he is doing will supervise the execution of the will. However, in situations where it is not feasible for lawyer to travel to see client, a firm will often draw up a list of instructions.

· Note 4, CB, p. 233—Presence is often a requirement.

· In Texas, each witness must sign in the testator’s presence

· Presence—In England and in some American states the requirement that the witnesses sign in the “presence” of the testator is satisfied only if the testator is capable of seeing the witnesses in the act of signing.

· Line of Sight Test (e.g., Illinois)—Testator does not actually have to see the witnesses sign but must be able to see them were the testator to look. An exception is made for a blind person.

· Cf., Conscious Presence Test (e.g., Texas, Majority View)—The witness is in the presence of the testator if the testator, through sight, hearing, or general consciousness of events, comprehends that the witness is in the act of signing.

· NOTE—the Conscious Presence test is not applicable where testator drops dead during the witness’s signature (see Oregon case). 

· NOTE—T must be alive or conscious (e.g., not lapsed into coma) when witnesses sign.

· UPC §2-502(a)—dispenses altogether with the requirement that the witnesses sign in the testator’s presence.

· SJ—telephonic presence (over the phone) is not enough; there must be some physical proximity.

· Bank teller HYPO (see CB, p. 234)

· Signature—Very ill man signed his will with an “X” above the signature line, where his name was typed, because his hands were too shaky to write his name. The 2 attesting witnesses then signed.

· California—someone has to write testator’s name for him.

· “At the foot or end thereof”—NY statute at one time mandated that signature be found “at the foot or end thereof” or will would be invalid. NY statute was amended.

· Texas—signature may be made anywhere on the will.

· SJ—Any mark intended as T’s mark satisfies signature requirement (even if it was illegible).

· SJ--

· Delayed Attestation—Suppose that the witnesses do not get around to signing the will until after the testator dies. Is it too late? Must the witnesses sign while the testator is alive?

· See In re Estate of Peters (NJ, 1987), CB, p. 235—witnesses must sign within a reasonable period of time after the will is executed, and reasonable period could, under some circumstances, extend after testator’s death; signing 15 months after execution is unreasonable.

· Recommended Method of Executing a Will, CB, p. 242

(1) If the will consists of more than one page, the pages are fastened together securely. The will specifies the exact number of pages of which it contains.

(2) The lawyer should be certain that the testator has read the will and understands its contents.

(3) The lawyer, the testator, two disinterested witnesses and a notary public are brought together in a room from which everyone else is excluded. The door to the room is closed. No one enters or leaves the room until the ceremony is finished.

(4) The lawyer asks the testator the following three questions

(a) “Is this your will?”

(b) “Have you read it and do you understand it?”

(c) “Does it dispose of your property in accordance with your wishes?”

After each question the testator should answer “Yes” in a voice that can be heard by the two witnesses and the notary. It is neither necessary nor customary for the witnesses to know the terms of the will. If, however, the lawyer foresees a possible will contest, added precautions might be taken at this time.

(5) The lawyer asks the testator the following question—“Do you request _______ and ______ (the two witnesses) to witness the signing of your will.” The testator should answer “Yes” in a voice audible to the witnesses.

(6) The witnesses should be standing or sitting so that all can see the testator sign. The testator signs on the margin of each page of the will. This is done for purposes of identification and to prevent subsequent substitution of pages. The testator then signs his or her name at the end of the will.

(7) One of the witnesses reads aloud the attestation clause.

(8) Each witness then signs and writes his or her address next to the signature.

(9) A self-proving affidavit, typed at the end of the will, swearing before a notary public that the will has been duly executed, is then signed by the testator and the witnesses before the notary public, who in turn signs and attaches the required seal.

· Attestation Clause—Merely corroborative, but useful in several different situations.

· Witness with a bad memory

· Texas—Probate of a will does not turn on the memory of the attesting witness. Recitals in the attestation clause are the prima facie evidence of the facts.

· Hostile Witness

· All attesting witnesses are dead or cannot be located

· EXAMPLE of an attestation clause

“On __ day of __, 20__, Wendy Brown declared to us, the undersigned, that the foregoing instrument was her last Will, and she requested us to act as witnesses to it and to her signature thereon. She then signed the Will in our presence, we being present at the same time. We now, at her request, in her presence, and in the presence of each other, hereunto subscribe our names as witnesses, and each of us declares that in his or her opinion this testator is of sound mind.”

· TPC §84. Proof of Written Will Produced in Court. Only need one attesting witness to testify in open court, or in deposition or interrogatory. Attestation clause is prima facie evidence that things happened just that way.

· Texas—more liberal probate laws than in, for instance North Carolina, where all attesting witnesses have to be available to testify.

· Self-Proving Affidavit—Typed at the end of the will, swearing before a notary public that the will has been duly executed, is then signed by the testator and the witnesses before the notary public (equivalent to witness testimony). The notary public in turn signs and attaches the required seal.

· PURPOSE of Self-Proving Affidavit

· To eliminate the necessity for the testimony of the subscribing witnesses when the will is offered for probate.

· NOTE—The self-proving affidavit is NOT part of the will—it is only probative.

· Why attach a self-proving affidavit?

· Due execution of a will is usually proved after the testator’s death by the witnesses testifying in court or executing affidavits. 

· Found in almost all Texas wills.
· UCC §2-504(1990) authorizes 2 kinds of self-proving affidavits

· UCC §2-504(a) authorizes a combined attestation clause and self-proving affidavit, so that the testator and the witnesses (and the notary) sign their names only once.

· SJ—2-Step Process authorized by UCC §2-504(b) is recommended

· UCC §2-504(b) authorizes a self-proving affidavit to be affixed to a will already signed and attested, which affidavit must be signed by the testator and witnesses in front of a notary after the testator has signed the will and the witnesses have signed the attestation clause.

Wich v. Fleming (TX S.Ct., 1983), Supp. IV, p. 4

· Boren v. Boren (TX S.Ct., 1966)—A will was not admissible to probate if the witnesses had signed only the self-proving affidavit attached to the will.

· In order for will to be self-proved, it must be a will. 

· The premise of this controversial holding was that the will and the self-proving affidavit require different types of intent on the part of the witness and serve different purposes.

· TPC §59. Requisites of a Will.

(b) “. . . Substantial compliance with the form of such affidavit shall suffice to cause the will to be self-proved. For this purpose, an affidavit that is subscribed and acknowledged by the testator and subscribed and sworn to by the witnesses would suffice as being in substantial compliance.”

· SJ—nearly every Texas will will have done the 2-step.

· An instrument purporting to be a last will and testament that includes the signature of two witnesses on an attached self-proving affidavit, but not on the will itself, should be admitted to probate if it substantially complies with statutory requirements.

In re Will of Ranney (NJ S.Ct., 1991), CB, p. 252

· Rationale—Substantial compliance is a functional rule designed to cure the inequity caused by the “harsh and relentless formalism” of the law of wills.

· Langbein—“Finding of a formal defect should not lead to automatic invalidity, but to a further inquiry; does the non-complying document express the decedent’s testamentary intent, and does its form sufficiently approximate Wills Act formality to enable the court to conclude that it serves the purposes of the Wills Act?”

· UCC §2-503. Harmless Error.

Unless a document or writing added upon a document was not executed in compliance with section 2-502, the document or writing is treated as if it had been executed in compliance with that section if the proponent of the document or writing establishes by clear and convincing evidence that the decedent intended the document or writing to constitute (i) the decedent’s will, (ii) a partial or complete revocation of the will, (iii) an addition to or an alteration of the will, or (iv) a partial or complete revival of his [or her] formerly revoked will or of a formerly revoked portion of the will.

· SJ—UCC dispensing power provision has only been accepted in a handful of jurisdictions.

· Problems, Supp. IV, p. 8

· Problem 1—(a) Not admissible to probate in Texas because there are not 2 witnesses; (b) No witnesses—not in substantial compliance with statute

· Problem 2—(a) Texas—no, no witnesses; (b) SJ believes that this case calls for the dispensing power.

· SJ—BOTTOM LINE—No state has enacted a substantial compliance statute, and New Jersey is the only state to have judicially accepted substantial compliance.

B. SPECIAL PRECAUTIONS WHEN WILL CONTEST A POSSIBILITY

1. Mental Capacity

· Testator must have mental capacity.

· Rationales

· A will should be given effect only if it represents the testator’s true desires.

· A mentally incompetent man or woman is not defined as a person.

· The law requires mental capacity to protect the decedent’s family.

· Predicated on notion that family was an economic unit with some claim on the parents’ property. Giving effect to the expectations of inheritance tends to preserve the family as a unit for mutual support. The institution of inheritance, through the principle of reciprocity, functions as a system for providing care and support for the aged.

· To a large extent, public acceptance of law rests upon a belief that legal institutions, including inheritance, are legitimate, and legitimacy cannot exist unless decisions are reasoned.

· The requirement of mental capacity assures a sane person that the disposition the person desires will be carried out even though the person becomes insane and makes another will.

· The requirement of mental capacity may protect society at large from irrational acts.

· Requiring mental capacity may protect a senile or incompetent testator from “exploitation” by cunning persons.

· This last rationale may be adequately remedied by setting aside transfers on the ground of undue influence.

· Specific Requirements for Mental Capacity (SJ—minimal)

· The testator only has to have the ability to know

· The nature and extent of the testator’s property;

· The persons who are the natural objects of the testator’s bounty;

· The disposition the testator is making, and

· How these elements relate so as to form an orderly plan for the disposition of the testator’s property.

· The fact that a person has been declared incompetent and put under a conservator does not necessarily mean the person has no capacity to execute a will thereafter. Capacity to make a will is governed by a different legal test and requires less competency than the power to make a contract or a gift. 

· In the situation involving contract or gift, the law has the objective of protecting the incompetent contractor or donor from suffering economic loss during lifetime, which might result in impoverishment. 
· Protecting a dead person from economic loss is NOT a consideration.
· See Estate of Wright (CA, 1936)—“Testamentary capacity cannot be destroyed by showing a few isolated acts, foibles, idiosyncracies, moral, or mental irregularities or departures from the normal unless they directly bear upon and have influenced the testamentary act.”

· See Lee v. Lee (MS, 1976), CB, p. 165—one whose property is under a conservatorship may write a will if the TC finds, as the TC did here, that the will was written during a lucid interval.

· NOTE—Legal capacity to make a will requires a greater mental competency than is required for marriage.

· NOTE—To draft a will for an incompetent person is a breach of professional ethics. The lawyer, however, may rely on her own judgment regarding the client’s capacity; she does not have to make an investigation of it.

· Delusion (Psychological)—A false conception of reality.

· Insane Delusion (Legal)—A delusion which impairs testamentary capacity, to which the testator adheres against all evidence and reason to the contrary.

· A person may have sufficient mental capacity to execute a will but may be suffering from an insane delusion so as to cause a particular provision in a will—or perhaps the entire will—to fail for lack of testamentary capacity. Only the part of the will caused by the insane delusion fails; if the entire will was caused by the insane delusion, the entire will fails.

· An insane delusion is a belief not susceptible to correction by presenting the testator with evidence indicating the falsity of the belief.

· Compare insane delusion with mistake, which is susceptible to correction if the testator is told the truth.

· Courts—do not reform or invalidate wills because of mistake, whereas they do invalidate wills resulting from an insane delusion.

In re Honigman (NY Ct. of Appeals, 1960), CB, p. 166

· Testator leaves nothing to surviving spouse because he has suspected her of being unfaithful.

· Court—In a case such as this, the question of testamentary capacity should be left to the jury.

· NOTE—Juries are considerably more favorable to contestants than are judges.

· Comparison with Shapira—Freedom of testation (it was satisfactory to testator in his own mind as to how his property should be disposed; however, what if he is not in his right mind?).

2. Undue Influence

· Undue Influence—requires coercion. “It is only when the will of the person who becomes a testator is coerced into doing that which he or she does not desire to do, that is undue influence.”

· TEST for Undue Influence—“whether such control was exercised over the mind of the testatrix as to overcome her free agency and free will and to substitute the will of another so as to cause the testatrix to do what she would not otherwise have done but for such control.”

Lipper v. Weslow (TX Ct. of Civil Appeals, 1963), CB, p. 177

· Facts—Involved contest of will of mother (Sophie) on the ground of undue influence by lawyer-son (Frank Lipper), who drafted the will. The will did not provide for the children of the mother’s deceased son Julian or her former daughter-in-law.

· TEST—“No evidence of probative force”—what evidence is out there is not sufficient to hand over to jury.

· General Rule—Only a person with an economic interest adversely affected by the will has standing to challenge the will.

H-1

Sophie


H-2

Julian—Bernice

Frank
Irene

G
G
G

· SJ—Testator Frank Lipper foresaw the possibility of a will contest.

· Reasons for disinheritance included in will—recommended BUT

· CAVEAT—It has to be 100% correct.

· Any incorrect statement of any kind can be challenged (e.g., the number of greeting cards sent to testatrix).

· NOTE—In over ½ of the states, if the will is procured by one in a confidential relationship with the testator, an “unnatural disposition,” and there is a presumption of undue influence in a number of states.

· TPC §58b. Devises and Bequests that are Void.

(a) A devise or bequest of property in a will to an attorney who prepares or supervises the preparation of the will or a devise or bequest of property in a will to an heir or EE of the attorney who prepares or supervises the preparation of the will is void.

(b) This section does NOT apply to

(1) A devise or bequest made to a person who

(A) Is the testator’s spouse;

(B) Is an ascendant or descendant of the testator; or

(C) Is related within the third degree by consanguinity or affinity to the testator; or

(2) A BFP for value from a devisee in a will.

· Degrees of Consanguinity—You count steps up to the common ancestor (parents—one degree; sibling—second degree; niece—third degree).

· Leon Jaworski, The Will Contest (CB, p. 209-210)—suggests that the attorney request that the client write, in the client’s handwriting, a letter to the attorney setting forth in detail the disposition the client wishes to make. Upon receipt of the letter, the attorney replies, detailing the consequences of the disposition on the client’s heirs and emphasizing the disinheritance of one or more of them, and asks for a letter setting forth the reasons for the disposition. After receipt of this letter, the will is drafted as the client wants. The letters are kept in the attorney’s files to show any prospective contestant  or to enter into evidence at trial, if necessary.

· Testamentary Libel (see CB, p. 550)—A possible avenue to explore in situations where the testator gives reasons for disinheriting a person in the will, since wills are public documents.

· No-Contest Clause (a.k.a., In-Terrorem Clauses)—“If any beneficiary contests this will or any of its provisions, he shall forfeit all gifts hereunder.” Most jurisdictions recognize a “probable cause” exception to the forfeiture rule: If the unsuccessful contestant brought the action in good faith and had probable cause to contest the will, he does not forfeit his legacy.” 


· SJ—No-Contest Clause is only effective so long as there is a gift involved.

· SJ—No-Contest Clause is NOT applicable if the will is not admitted to probate.

· TX—No Texas case has ruled directly on the probable cause exception to enforcement of no-contest clauses, but the exception has been mentioned favorably in dictum, and Texas courts probably would adopt the exception. However, even if the exception were recognized, there must be a finding by the TJ or jury that the contest was brought in good faith and with probable cause. The determination cannot be made by the appellate court from the record.

· NY—No-Contest Clause is fully enforceable.

· FL—No-Contest Clause is NOT enforceable.

C. SPECIAL PRECAUTIONS—MERETRICIOUS RELATIONSHIPS

· Meretricious—1. Involving prostitution; of an unlawful sexual nature. 2. (Of a romantic relationship) involving either of two people of the same sex or lack of capacity on the part of one party. 3. Superficially attractive but fake nonetheless; alluring by false show.

· A presumption of undue influence arises when an attorney with whom the testator had a continuing fiduciary relationship is a beneficiary under the will, which is not necessarily overcome simply because the will was actually drawn up by an independent attorney with whom the testator consulted on his or her own.

In re Will of Moses (MS S.Ct., 1969), CB, p. 188

· Facts: Testator left almost all of her estate to a lover, Clarence Holland, a lawyer fifteen years her junior. However, she consulted a lawyer (Dan Shell) who had no connection to Holland and who did not tell Holland of the will disposition.

· TEST—such relationship gave rise to a presumption of undue influence which could be overcome only be evidence that, in making the will, the testator had acted upon the independent advice and counsel of one entirely devoted to her interest.

· KEY—Court says that there was no meaningful independent advice or counsel touching upon the area in question and it is manifest that the role of the attorney in writing the will was little more than that of scrivener.

· Court—“The sexual morality of the personal relationship is not an issue. However, the intimate nature of this relationship is relevant to the present inquiry to the extent that its existence, under the circumstances, warranted an inference of undue influence, extending and augmenting that which flowed from the attorney-client relationship. Particularly this is true when viewed in the light of evidence indicating its employment for the personal aggrandizement of Holland.”

· SJ—Should Dan Shell be faulted for not preparing testator for possibilities of will contest? 

· SJ—Attorney is commissioned to make sure that the will is properly executed and drafted, AS WELL AS decreasing the likelihood of problems related to probate. 

· Undue Influence in Will Contests in the Context of Homosexual Relationships.

In re Kauffmann’s Will, (NY, 1965), CB, p. 193

· In order to revoke Walter Weiss’s inheritance under Robert Kauffman’s will, the decedent’s family had to show that there was undue influence from day one.

· Under Robert’s will, his closely-held corporate stock goes to Walter. SJ believes the family blamed Walter for their son’s lifestyle and did not want him to hold their son’s seat on the board of the family business, Kay Jewelers.

· Walter denied that his relationship with Robert was homosexual.

· SJ—What could Robert have done to prevent this will contest?

· Modest gifts during lifetime.

· Jaworski approach (See in above section)—Does not work because there is no question about Robert’s competency. This case is about undue influence.

· Videotape—Maybe in 2001, candor would be helpful to this case.

· Devise the stock to Walter Weiss, but give the family the option of buying the stock for 90 cents on the dollar (“sweetheart deal”). It may not work, but it may be good to show to the jury.

An Exercise in Lawyering: Seward Johnson’s Estate, CB, p. 197

· SJ—there was a bit of myopia on the part of the law firm in this case—there was no foresight that the will might be contested.

D. MISTAKE

· Cautionary Tale

· A court may not rewrite a clear and unambiguous will even for the purpose of implementing the obvious intentions of the testator.

· Residuary Legatee = The recipient of the residuary estate of a testator.

In re Pavlinko’s Estate (PA S.Ct., 1959), CB, p. 247

· Vasil and Hellen Pavlinko (H and W) inadvertently signed one another’s wills. On Vasil’s death, Martin (P), a legatee under Hellen’s will, sought to have that will probated as Vasil’s.

· This case illustrates the reluctance of courts to compromise the prophylactic objects of statutes relating to the formal execution of wills. The court declined to “bend the rules” and thus, permitted the statute to operate as an intent-defeating device. 

· At least one court, albeit a distant one, granted relief in a case similar to In Re Pavlinko’s Estate. In a case from New Zealand, wills were prepared for two sisters, each of whom left their estates to the other. One signed the other’s will, but a New Zealand court enforced that will after striking the name of the one sister from the body of the will of the other.

E. HOLOGRAPHIC WILL

· Holographic Will—a will written by the testator’s hand and signed by the testator; attesting witnesses are not required. They are permitted in about ½ of the states, primarily in the South and West.

· Gulliver & Tilson, “Classifications of Gratuitous Transfers,” CB, p. 264—

· TPC §84(b). Holographic Will.

KEY—“wholly in testator’s handwriting.”

I, George Gunn = satisfies signature requirement (NOTE—in Texas, the signature can be made anywhere on the will)

· TPC §60. Exception Pertaining to Holographic Wills.

· TPC §59. Requisites of a Will.

Requirement of signing is not dropped in TPC §60, but witnesses are.

No such requirement of a date on the will in Texas, but a date must be on the document in Louisiana.

If will does not waive bonding requirement, bond must be made.

Gunn v. Phillips (Tex. Civ. App. 1967), Supp. IV, 14—George Gunn Problems (see below)

· Problem 1(a)—Velma Lorenz wrote a letter to her attorney 2 weeks before she died. The letter is offered as a holographic codicil to Velma’s will; should it be admitted to probate?

· SJ—KEY Inquiries—Was the instrument intended to be a will? Was it written with testamentary intent?

· She intended the document to be changed, but did she intend this document to make the change? Did she intend that piece of paper to be put in front of a probate judge? No, says SJ, she intended a new will or a codicil be created with testamentary intent.

· Problem 1(b)—Analogous to Kimmel’s Estate, below. Letter—“You and your children get everything.” The letter was not admitted to probate, not intending it to go before a probate judge. The letter was too ambivalent to be a testamentary disposition.

· To NL Phillips “OR” his family—Given these circumstances, or was construed as “in the alternative.” Occasionally, courts have struggled with this (to Alice Adams or Betty Blake—“which one?”)

· An informal document evidencing intent of a conditional gift and intent to execute may serve as a testamentary document.

Kimmel’s Estate (PA S.Ct., 1924), CB, p. 271

· Facts—Letter is handwritten with bad grammar, includes discussions about the weather.

· Court—Most holographic wills are informal in character and the fact that the weather is discussed in the document does not change its testamentary effect. Also, the fact that Kimmel signed all his letters “Father” shows that he considered this letter a final and executed document. The intent to execute is more important than Kimmel’s knowledge of the formal requirements for execution.

· SJ—It is difficult to understand anything other than this being a testamentary gift.

· Problem 2—W/r/t ambivalent language in documents, extrinsic evidence of testamentary intent is allowed in several states, including Texas.

· A printed form filled out by hand by the testator constitutes a holographic will only if the printed portion could be eliminated and the handwritten portion would still evidence the testator’s testamentary intent.

· “Under the terminology of [A.R.S. 14-2503 and the comment thereto], an instrument may not be probated as a holographic will where it contains words not in the handwriting of the testator if such words are essential to the testamentary disposition.” 

· Surplusage Rule—“. . . the mere fact that the testator used a blank form, whether of a will or some other document, does not invalidate what would otherwise be a valid will if the printed words may be entirely rejected as surplusage.” 

· SJ—Extraneous printed words can be disregarded.

In re Estate of Johnson (AZ Ct. of Appeals, 1981), CB, p. 264

· Printed “Fill-in-the-Blank” Forms—cases of this nature have not yet arisen in Texas. SJ believes that these cases are merely litigation cases and do not have anything to do with wills per se.

· A.R.S. 14-2503—“A will which does not comply with 14-502 is valid as a holographic will, whether or not witnessed, if the signature and the material provisions are in the handwriting of the testator.”

· Under TPC and other states that recognize holographic wills, unless it is wholly in the testator’s handwriting, it is NOT a holographic will. 

· SJ—this is subject to the surplusage rule.

· HYPO—Rubber stamp of estate means that probate is denied (name is hardly surplusage).

· EXAMPLES of Problems Involving Holographic Wills

· Estate of Johnson—“When in San Antonio, visit the St. Anthony”, is written on hotel stationery. T draws a line through everything but “San Antonio”—Indicating that he intended to include in the document the place where he wrote the will. Is this a valid holographic will, given that “San Antonio,” intended as part of the will, is printed?

· Maul v. Williams (TX, 1934)—Holographic will with an attached check to pay for bills. Jury was asked, “Do you find that T intended the check was to be part of her holographic will? The jury answered “yes”.

· Are there any instances when a lawyer would use a holographic will on behalf of a client?

· Temporary Measure—T is going to London, he calls attorney and tells him he wants to make changes in the will—Attorney tells him to write out and sign and send it to attorney. When T gets back, come to my office and we’ll make the changes.

· Client dies suddenly after coming to the office to make out will.

· Ready-Made Word Processor Wills may make this scenario not a problem.

· “Three-Daughters Syndrome”—Fighting over personal property (e.g., teacups and silver bowls)—How does client take care of these items of value?

· SJ—Put it in the will

· E.g., “I devise my X to Nephew Norman, etc., etc.”

· The older the client, the longer the list and the greater the likelihood that the client comes in and says, I’ve forgotten a few things. Think of the economics of the law practice, it is not efficient and cannot be done.

· How to solve this? Paternalistic, controversial approach—Give client a yellow legal pad and have them write out the items and who they want to get the items. Lay person may not know what tangible personal property is.

· A statement of suggestions

· Noncupative (Oral) Wills—Several states recognize oral wills in very limited circumstances. TPC §§64, 65 authorize an oral will disposing of “personal property (e.g., NOT real estate”) if it is “made in the time of the last sickness of the deceased, at his home or where he has resided for ten days or more next preceding the date of such will, except when the deceased is taken sick away from home and dies before he returns to such home; nor when the value exceeds Thirty Dollars, unless it be proved by three credible witnesses that the testator called on a person to take notice or bear testimony that such is his will, or words of like import.”

· HYPO—Oral will cannot dispose of real estate. Find out what client wants, write it out, and then have proxy sign it in front of 3 attesting witnesses.

· Conditional Wills, CB, p. 273—In general, admit the will to probate. 

· Majority Rule—Cases presume that the language of condition does not mean the will is to be probated ONLY IF the stated event occurs but is, instead, merely a statement of the inducement for execution of the will, which can be probated upon death from any cause.

· Burke v. Jackson—Court said this will was conditional on the testator’s not coming back (thus, the condition to the will did not take place).

F. COMPONENTS OF WILLS—INTEGRATION, INCORPORATION BY REFERENCE, ACTS OF INDEPENDENT SIGNFICANCE

1. Integration

· Integration—All papers present at the time of execution, intended to be part of the will, are integrated into the will. Hence, the question may arise: Which sheets of paper, present at the time of execution, comprise the testator’s duly executed will?
· NOTE—Rarely litigated. Typically, there is no problem for the pages of the will are physically connected with a staple or ribbon or, failing this, there is a sufficient connection of language carrying over from page to page to show an internal coherence of the provisions.
· The attorney can prevent any problem from arising under the integration doctrine by seeing to it that the will is fastened together before the testator signs and by having the testator sign or initial each numbered page of the will for identification.

2. Republication by Codicil

· Republication by Codicil—A will is treated as re-executed (“republished”) as of the date of the codicil. Updating the original will in this manner can have important consequences.
· FOR EXAMPLE, suppose that T revokes a first will by a second will and then executes a codicil to the first will. The first will is republished, and thus the second will is revoked by implication (“squeezed out”).

· The doctrine of republication by codicil is not applied automatically, but only where updating the will carries out T’s intent.

· Fundamental DIFFERENCE between republication by codicil and incorporation by reference (see below) is that republication applies only to a prior validly executed will, whereas incorporation by reference applies to incorporate into a will instruments that have never been validly executed.

· Problems, Supp. IV, p. 19

· Problem 1. The will is deemed to have been executed on the date of the codicil. Marriage means that Nancy is no longer a pretermitted spouse (existing spouse means that she gets no protection). Children born after execution are protected.
3. Incorporation by Reference

· NOTE—2 doctrines permit extrinsic evidence to resolve the identity of persons or property

(1) Doctrine of Incorporation by Reference; AND

(2) The Doctrine of Acts of Independent Significance.

· UPC §2-510. Incorporation by Reference.

“Any writing in existence when a will is executed may be incorporated by reference if the language of the will manifests this intent and describes the writing sufficiently to permit its identification.”

· Problem 2. Can we give it effect? Even though it was not properly executed and was not present, its terms can be incorporated by reference into the will. See UPC §2-510.

· Problem 2(a)—The document was not in existence; therefore, the bequests are not made.

· Problem 2(b)—The document is ok so the will is republished in 1994 and now it is an existing memorandum and it is incorporated by reference. (sounds a lot like the Clark v. Greenhalge case, see below)

· A properly executed will may incorporate by reference into its provisions any document or paper not so executed and witnessed, if it was in existence at the time of the execution of the will and is identified by clear and satisfactory proof as the paper referred to therein.

Clark v. Greenhalge (MA Sup. Jud. Ct., 1991), CB, p. 303

· Fact (summary)—Although decedent reserved the right to make a further disposition of personal property (viz., a painting) by a memorandum, D-executor refused to comply with one of her bequests written in a notebook.

· Court—Here, the parties agree that the memorandum document was incorporated into the will, but D-executor contends that the notebook was not incorporated. However, the statements in the notebook unquestionably reflect decedent (Nesmith)’s exercise of her right to restructure the distribution of her tangible personal property upon her death. That the notebook is not entitled “memorandum” is of no consequence. The evidence supports the conclusion that Nesmith intended that the bequests in her notebook be accorded the same power and effect as those contained in the memorandum referenced in her will.

· NOTE—The cardinal rule in the interpretation of wills is that T’s intention shall prevail, provided it is consistent with the rules of law. To narrowly construe the will to exclude the notebook contents as a “memorandum” would undermine that long-standing policy.

· NOTE—The most recent (1991) version of the UPC requires that a will may refer to a separate memo or list disposing of personal property, but such a list must be signed by T in order to be given effect.

· EXCEPTION to Incorporation by Reference

· UPC §2-513. Separate Writing Identifying Bequest of Tangible Property.

· Problem 3 (Supp. IV, p. 20)

· Golf Clubs—Y 
· IBM Stock—N (not tangible personal property)
· $2,000—N 
· Fishing Tackle—Y 
· Problem 4

· Norman—takes Mercedes

· Car—had a lifetime purpose, it has independent significance.

· Sue—takes the Picasso

· Once we discern a lifetime motive and a lifetime purpose, a non-testamentary act, then it probably won’t be litigated.

· Problem 5
· TPC §58. Interests which May Pass Under a Will.

· See TPC §58(c) 

· Chest only

· Import of the statute is that a gift of a receptacle is limited only to the receptacle itself.

· (a) Agnes takes the chest, gloves, necklace, goblets, and bible, NOT the ranch (titled asset) or the IBM stock.

· (b) Agnes gets the contents of the safety deposit box

· TPC does not address this situation (only that of the cedar chest)

· SJ—Take your pick, litigate, because the Texas statute does not address it.

4. Acts of Independent Significance

· Acts of Independent Significance—If the beneficiary or property designations are identified by acts or events that have a lifetime motive and significance apart from their effect on the will, the gift will be upheld under the doctrine of acts of independent significance (also called the doctrine of nontestamentary acts).

· This doctrine permits extrinsic evidence to identify the will beneficiaries or property passing under the will.

G. DESCRIPTION OF BENEFICIARIES—MISTAKE, AMBIGUITY, WHEN IS EXTRINSIC EVIDENCE ADMISSIBLE?

· Plain Meaning Rule—“A plain meaning in a will cannot be disturbed by the introduction of extrinsic evidence that another meaning was intended.” 

· SJ—There being no ambiguity, extrinsic evidence is inadmissible to overturn the plain meaning of the words employed.

· Another name for the “plain meaning rule”—the “no-extrinsic-evidence” rule.

· Cf., Personal Usage Exception—If the extrinsic evidence shows that T always refereed to a person in an idiosyncratic manner, the evidence is admissible to show that T meant someone other than the person with the legal name of the legatee.

· A will duly executed and allowed by the court must, under the statute of wills, be accepted as the final expression of the intent of the person executing it.

· “The fact that a will was not in conformity to the instructions given to the draftsman who prepared it or that he made a mistake does not authorize a court to reform or alter it or remold it by amendments. This will must be construed as it came from the hands to the testatrix.”

Mahoney v. Grainger (MA Sup. Jud. Ct., 1933), CB, p. 410

· “To my heirs-at-law at the time of my decease.” Her nearest kin and sole heir was an aunt. However, she wanted to leave it to her 25 first cousins to share equally.

· The term heirs is a technical word with a technical meaning.

· Court—“When the instrument has been proved and allowed as a will, oral testimony as to the meaning and purpose of a testator in using language must be rigidly excluded. It is only where testamentary language is not clear in its application to facts that evidence may be introduced as to the circumstances under which the testator used that language in order to throw light upon its meaning. Where no doubt exists as to the property bequeathed or the identity of the beneficiary, there is no room for extrinsic evidence; the will must stand as written.”

· SJ—If MA is a state that has rejected privity, the attorney who drafted the will may be in trouble with the cousins.

· Problems (Supp. IV, p. 22)
· Problem 1—Ed takes 200 shares.
· KEY—Problem 2—Extrinsic evidence could be introduced to shed light on the latent ambiguity.

· Patent v. Latent Ambiguity

· Patent Ambiguity—“hits you right in the face.” Circumstances of execution may be considered to determine T’s intentions.

· Latent Ambiguity—“a problem arises when you try to apply the facts to the will.” It does not appear on the face of the will but is disclosed by some collateral fact. Once shown, extrinsic evidence may be introduced to resolve it.

· When an uncertainty arises upon the face of a will, it cannot always be determined whether the will is ambiguous or not until the circumstances surrounding the writing of the will are first considered.

· “Extrinsic evidence of the circumstances under which a will is made (except evidence expressly excluded by statute) may be considered by the court in ascertaining what T meant by the words used in the will. If in the light of such extrinsic evidence, the provisions of the will are reasonably susceptible of 2 or more meanings claimed to have been intended by T, ‘an uncertainty arises upon the face of a will . . . and extrinsic evidence relevant to prove any of such meanings is admissible.’”

· “IF, on the other hand, in the light of such extrinsic evidence, the provisions of the will are not reasonably susceptible of 2 or more meanings, there is no uncertainty arising upon the face of the will and any proffered evidence attempting to show an intention different from that expressed by the words therein, giving them the only meaning to which they are reasonably susceptible, is inadmissible.”

Estate of Russell (CA S.Ct., 1968), CB, p. 417

· Fact (Summary): T left her $10 gold piece and diamonds to her only heir-at-law, and the residue of her estate to Chester Quinn and Roxy Russell, the latter being her dog, who predeceased her.

· Why can’t dog inherit property? A dog cannot hold title to anything.

· SJ—However, you can create a trust for the pet.

· One-half bequeathed to dog fails, lapses, and passes by intestacy to the niece.

· Under current CA law, Chester as the sole residuary beneficiary would have taken the entire estate.

· Most courts will accept testator’s direct statements to the scrivener, and T’s direct statements to a third party.

· “Facts and circumstances”—can proffer objective evidence. 

· Problem 2a—Same case, however, he’s still a nephew, but by blood or adoption only, NOT by affinity. See Carroll case.

· Plain Meaning Rule

· SJ—Use the personal usage exception

· Problem 3—deals with a patent ambiguity—transparent and apparent on the document. Most states allow facts and circumstances (e.g., what is the size of the estate, the relationship of the parties, anything testator told the scrivener) evidence to cure a patent ambiguity. Texas—yes.

· Testator’s direct statements to scrivener—most states would say “no” (too easy to manufacture). Texas—yes.

· Testator’s direct statements to third parties—most states would say “no.”
· Problem 4—Doesn’t describe anyone with particularity (extrinsic testimony is the ONLY way to identify the beneficiaries).

· Problem 5—Look it up on ALR. Brother Bill’s family (doesn’t say brother Bill AND his family).

· SJ—BOTTOM LINE—Good lawyers always have someone else proofread their work before they send it out.

H. REVOCATION OF WILLS

· Codicil—“A supplement or addition to a will, not necessarily disposing of the entire estate but modifying, explaining, or otherwise qualifying the will in some way.”

· A will is an ambulatory document, which means that it is subject to modification or revocation by the testator during his or her lifetime. All states permit revocation of a will in one of two ways: (1) by a subsequent writing executed with testamentary formalities, or (2) by a physical act such as destroying, obliterating, or burning the will. 

· On the assumption that oral revocations would open the door wide for fraud, an oral declaration that a will is revoked, without more, is inoperative in all states.
· If a duly executed will is not revoked in a manner permitted by statute, the will is admitted to probate.

· REVOCATION BY INCONSISTENCY—A subsequent will wholly revokes the previous will by inconsistency IF T intends the subsequent will to replace rather than supplement the previous will. A subsequent will that does not expressly revoke the prior will but makes a complete disposition of T’s estate is presumed to replace the prior will and revoke it by inconsistency. If the subsequent will does not make a complete disposition of T’s estate, it is not presumed to revoke the prior will but is viewed as a codicil. A codicil supplements a will, rather than replacing it.

· If the evidence establishes that testator had possession of the will before his or her death, but the will is not found among her personal effects after her death, a presumption arises that he or she destroyed the will.**

· **Only applicable if the last time the will was seen, it was in the testator’s control.

· A will may be revoked either by executing a subsequent will that revokes the previous one (expressly or by inconsistency) or by physical destruction of the will, known as “performing a revocatory act on the will.” Revocatory acts include tearing, burning, or obliterating the will, either completely or partially. If neither of the two steps above are taken, the will, if duly executed, will be admitted to probate.

Harrison v. Bird (AL S.Ct., 1993), CB, p. 277

· Facts (summary)—After Speer died, P-beneficiary, sole beneficiary of Speer’s will, filed for probate a document purporting to be Speer’s last will and testament, despite the fact that Speer’s attorney had torn Speer’s will into 4 pieces after she informed him that she wanted to revoke her will.

· Probate of Lost Wills (CB, p. 280)—In the absence of statute, a will that is lost or is destroyed without the T’s consent, or is destroyed with T’s consent but not in compliance with the revocation statute can be admitted into probate if its contents are proved. A lost will can be proved by a copy in the lawyer-drafter’s office or by a secretary who typed the will or by other clear and convincing evidence. 

· In a few states, statutes prohibit the probate of a lost or destroyed will unless the will was “in existence” at T’s death (and destroyed thereafter). Theoretically, under such a statute, a will accidentally tossed out by a housekeeper during T’s life cannot be probated. Thus, on its face, such a statute is in conflict with the state’s will revocation statute, since under it a will not legally revoked is nevertheless barred from probate. Courts have chosen to give effect to the will revocation statutes and have gutted the proof statutes by holding either that a will not lawfully revoked continues in “legal existence” until T’s death (and the word “existence” in the statute means “legal existence”) or that a will destroyed by a method not permitted by the will revocation statute has been “fraudulently destroyed.”

· TPC §85. Proof of Written Will Not Produced in Court.

“A written will which cannot be produced in court shall be proved in the same manner as provided in the preceding section for an attested written will or an holographic will, as the case may be, and the same amount and character of testimony shall be required to prove such will as is required to prove a written will produced in court; BUT, in addition thereto, the cause of its non-production must be proved, and such cause must be sufficient to satisfy the court that it cannot by any reasonable diligence be produced, and the contents of such will must be substantially proved by the testimony of a credible witness who has read it or heard it read.”

· Elements of Statute

· Due Execution

· The Cause of Non-Production

· TPC §63. Revocation of Wills.

“No will in writing, and no clause thereof or devise therein, shall be revoked, except by a subsequent will, codicil, or declaration in writing, executed with like formalities, or by the testator destroying or canceling the same, or causing it to be done in his presence.”

· OPTIONS in Revocation Cases

(1) No revocation of the will, admit the will to probate. 

(2) Admit will to probate, let chips fall

(3) Admit will to probate; Attorney liable for negligence (will not lie in state requiring privity)—thus, testator is only person who could sue attorney on the will in Thompson v. Royall
(4) Impose constructive trust, unjust enrichment

(5) Tortious interference with inheritance (Latham v. Father Divine)

(6) Dispense with formalities, evidence is clear (UPC §2-503, p. 252)

· Revocation of a will by cancellation is not accomplished unless the written words of the document are mutilated or otherwise impaired.

· “Revocation of a will by cancellation within the meaning of the statute contemplates marks or lines across the written parts of the instrument or a physical defacement, or some mutilation of the writing itself, with the intent to revoke. If written words are used for the purpose, they must be so placed as to physically affect the written portion of the will, not merely on blank parts of the paper on which the will is written.”

· “If the writing intended to be the act of canceling does not mutilate, or erase, or deface, or otherwise physically come in contact with, any part of the written words of the will, it cannot be given any greater weight than a similar writing on a separate sheet of paper, which identifies the will referred to, just as definitely as does the writing on the back. If a will may be revoked by writing on the back, separable from the will, it may be done by a writing not on the will. This the statute forbids.” 

Thompson v. Royall (VA S.Ct., 1934), CB, p. 280

· Facts (summary): T attempted to revoke her will and codicil by signing notations on the back of each which purported to render them void.

· Court—Two requirements to effect revocation of a duly executed will

(1) The doing of one of the acts specified (prescribed by statute): AND 

(2) Intent to revoke.

· NOTE—UPC 2-507 would change the result in Thompson. It provides: “A burning, tearing, or canceling is a ‘revocatory act on the will,’ whether or not the burn, tear, or cancellation touched any of the words on the will.” Words of cancellation must, however, be written on the will, whether or not they touch the words of the will. They cannot be written on another document.

· UPC §2-503. Harmless Error (only 5 states have adopted this—CO, HI, MI, MT, SD)

Although a document or writing added upon a document was not executed in compliance with Section §2-502, the document or writing is treated as if it had been executed in compliance with that section if the proponent of the document or writing establishes by clear and convincing evidence that the decedent intended the document or writing to constitute (i) the decedent’s will, (ii) a partial or complete revocation of the will, (iii) an addition to or an alteration of the will, or (iv) a partial or complete revival of his [or her] formerly revoked will or of a formerly revoked portion of the will.

· Where T is prevented from executing a new will in favor of an intended beneficiary by the fraud, duress, or undue influence of a present beneficiary or heir, the property intended to go to the new beneficiary will pass to the present beneficiary subject to a constructive trust in favor of the intended beneficiary.

Latham v. Father Divine (NY Ct. of Appeals, 1949), CB, p. 215

· Facts (summary): T’s natural heirs sought to gain control of a will distribution made to a religious leader who had been named sole beneficiary. The heirs claimed that T had been prevented from executing a new will in their favor by the fraud and undue influence of the religious leader.

· Constructive Trust (e.g., a “fraud-rectifying” trust)—May be imposed where no fraud is involved but the court thinks that unjust enrichment would result if the person retained the property.

· Judge Cardozo—“A constructive trust is the formula through which equity finds expression. When property has been acquired in such circumstances that the holder of the legal title may not in good conscience retain the beneficial interest, equity converts him into a trustee.”

· SJ—A constructive trust is NOT a trust and its purpose is to prevent unjust enrichment 

· CAVEAT—a constructive trust arises only when we have wrongful conduct and we don’t want the person to benefit from the wrongful conduct.

· Another theory heirs in Latham could have used besides a Constructive Trust—Tortious Interference with Expectancy, under which P must prove that the interference involved conduct tortuous in itself, such as fraud, duress, or undue influence (NOT T’s mental incapacity). Such a suit is not a will contest (therefore, the no-contest clause is not implicated).

· Was a constructive trust imposed? The case was remanded and did not go back to trial (therefore, SJ says we may assume that there was a settlement).

· Texas—Do the 2-step in order to get a Constructive Trust

· See also, Pope v. Garrett—Physical Prevention

(1) Allow the will to be probated.

(2) Get the will removed to equity and argue unjust enrichment in order to get the court to order a constructive trust for the benefit of the T’s intended beneficiaries.

· Problem 4, CB, p. 284—What if testator writes null and void all over the will (crossing words)? It is revoked.

· What if testator wrote cancelled on the left-hand margin of each page of the will?

· It is not a revocation by cancellation (no attesting witnesses) 

· Ohio does not recognize holographic wills.

· TX—you can revoke a will with a holographic instrument. 

· Problem 5, CB, p. 284—revocation by physical act of a will has to be on the will, not on some other document (e.g., a Xerox copy of the will).

· Revocation of Wills, Supp. IV, p. 24-26

· Problem 1—UPC Harmless Error Statute would allow for changes, however only 5 states have enacted it. Anything added after words were signed and witnessed NOT part of the duly executed will.

· Every state that allows for holographic wills does not accept the alteration in Problem 1. There are not enough handwritten words to show the testator’s intent (there is not a complete thought).

· Problem 2—The majority of US states allow for partial revocation by physical act.

· Partial Revocation by Physical Act (PRPA)—Although UPC §2-507 and the statutes of many states authorize partial revocation by physical act, in several states a will cannot be revoked in part by an act of revocation; it can be revoked in part only by a subsequent instrument. 

· Reasons for Prohibiting PRPA

· Canceling a gift to one person necessarily results in someone else taking the gift, and this “new gift”—like all bequests—can be made only by an attested writing

· Permitting PRPA offers opportunity for fraud. The person who takes the “new gift” may be the one who made the canceling marks. If PRPA is not recognized, the will must be admitted to probate in the form in which it was originally executed if the original language can be ascertained.

· “Where a revocation by blotting out results in a new disposition of property disposed of in the revoked part, a pro tanto revocation will NOT be allowed; the theory being that the original disposition would not have been revoked, unless the new could be given effect, and as this must fail, because not executed in accordance with the statutes, the original one must be given effect.”

Leatherwood v. Stephens (TX Comm. of Appeals, 1930), Supp. IV, p. 27

· Complete blotting of heirs’ names in will.

· Revocation would give remaining heirs 20% (instead of 12%). You can’t make a new gift unless you amend the will or add a codicil.

· NY—Does not recognize partial revocation by physical act (but admitted will to probate and allowed gifts of 20% to five heirs whose names you can see). If we had a Xerox copy of the will, we might be able to persuade the court whose names are those missing names.

· IL or TX—W/r/t partial revocation by physical act, we would ignore them all and read the will as it was originally [or exactly] written.

· Problem 4—Dependent Relative Revocation (DRR), CB, p. 286—“Equity-type” doctrine which permits court to disregard act of revocation when act of revocation was predicated upon a mistake of law or fact as to the validity of the disposition. If T had known the truth, he would not have revoked his will.

· SJ—DRR is “not exactly mainstream”

· DRR = Second-best solution; If the court finds that T would not have destroyed his will had he known the new will was ineffective, the court, in applying the DRR doctrine, will cancel the revocation and probate the destroyed will.

· Admit 1985 will to probate = First-best solution

· How can we probate a will that was destroyed? Get the will from the copy in the attorney’s office.

· Common application—Mistake of law as to the validity of the disposition (e.g., as in Problem 4—crossing out $2,000 and writing in $5,000 in order to increase gift).

· What if testator decreased the amount of the gift (e.g., $500 to $100 or $2,000 to $1,000)? If 50% decrease, you can look to extrinsic evidence to seek testator intent.

· Crossed-out gift to Brother Bill ( Goes to residuary estate (cannot go to Norman)—it is obvious that testator had a change of heart.
· Problem 4a—T’s defectively executed 1990 will leaves “all my property to the American Cancer Society.”

· SJ—To disregard the revocation would be to defeat the testator’s intent (it is obvious she changed her mind w/r/t Gary).

· Problem 5—Every state that recognizes holographic wills allows for cross-outs and interlineations several weeks after testator had written and signed the will (2 witnesses have to testify that the changes were wholly in the testator’s handwriting).

· Will Safekeeping

· Will Safes—often found in large law firms (however, SJ cautions that this puts a lot of responsibility in the firm).

· SJ’s Advice—After the will has been signed and self-proved, make 2 Xerox copies and keep one for the office file, give the client the original and the Xerox copy and tell them to put the will in a safety deposit box. (If they don’t have one, tell them to get one). Write on top of client’s Xerox copy–Original of will is located at X number of safety deposit box. Also, advise client to not mess with the original will.

I. ELDERLAW CONCERNS

· Durable Power of Attorney—Like the revocable trust, is useful in planning for incapacity. Unlike an ordinary power of attorney, which terminates on the incapacity of the individual, a durable power continues throughout the incapacity of the principal until the principal dies. 

· A durable power of attorney is permitted by UPC §§5-501 to 5-505 (1990) and by statutes in all states. Some specific language is required in the instrument creating the durable power expressing the intent of the principal that the power not terminate upon incapacity.

· Durable powers are controlled by the law of agency, except the rule that the agent’s power terminates on the principal’s incapacity does not apply.

· The principal, if competent, can terminate the agency and the durable power at any time. Durable powers must be created by a written instrument, and in some states witnessed or notarized. In some states, durable powers can be created by using a statutory short form, incorporating by reference statutory powers given the agent, or a durable power can be created by an instrument tailored to fit the wishes of a particular client.

· DIFFERENCES between the Holder of a Durable Power of Attorney and a Trustee

(1) A durable power ceases when the principal dies; the holder of the power can make no transfers after the principal’s death. A durable power does not avoid probate. A trust continues after the settlor’s death, transferring property without probate. Moreover, the trustee can be given authority to take action after the settlor’s death to cure defects in the estate plan that surface for the first time when all the relevant facts are known.

(2) If an agent dies, the power terminates unless a successor agent is named by the principal. If a trustee dies, a successor trustee is appointed by a court.

(3) A trustee has title to the trust assets and generally has all the powers an owner has. The trustee can sell and reinvest the trust property. The law of trustees’ powers and duties is well developed and well known. In contrast, an agent does not own the property, and agency law traditionally sparingly implies powers and strictly construes express powers. Third parties readily deal with trustees but are cautious about dealing with agents. Some banks and other financial institutions, uncertain of an agent’s authority and unfamiliar with a durable power, may refuse to accept a durable power of appointment. The upshot is that the durable powers are useful for persons seeking a way of dealing with incompetency without creating a trust, but trusts are more flexible and satisfactory for most clients. Durable powers of attorney have, nonetheless become an extremely popular device for dealing with incapacity among persons of modest means.

See General Durable Power of Attorney, Supp. IV, p. 29 [p. 396]

· HYPO—Howard Brown’s mother (who lives in Delaware) has had a mild stroke

· Long form durable power of attorney (Supp. IV, p. 29). 

· Gives power to make a revocable trust

· Texas Statutory Durable Power of Attorney Form

· Statutorily authorized.

· Broad categories of power are tersely listed.

· CONCERNS—Third parties may be uncomfortable with dealing with person with power of attorney (SJ advises, if someone gives you trouble, go to another business).

· Power of Attorney—often called poor man’s revocable trust. For modest estates, or in larger estates as an ancillary document, power of attorney can be useful. It can be a very potent legal instrument. It can be used often to abuse elderly people. SJ is concerned that lawyers hand them out like aspirin.

· Living Will 38 [p. 403]—May be termed an advance disposition of a person’s life when competence is lost. The document provides that the singer’s life shall not be artificially prolonged by extraordinary measures when there is no reasonable expectation of recovery from extreme physical or mental disability.

· NOTE—The living will statute of virtually every state contains a pregnancy exception: the provisions of a living will authorizing the discontinuation of heroic measures do not apply when the patient is pregnant.

· W/r/t Living Wills, Lawyers Should Consult Local Law

· EXAMPLES

· MO—Requires clear and convincing evidence that Nancy Cruzon (age 29) had expressed the view that she not be kept on life support.

· NJ—if hospital removed life support, would this be murder or manslaughter? Case involved young woman in early 20s.

· SJ—A living will is not really a legal document (it is sanctioned by the Texas Health and Safety Code); its primary function is to persuade the doctors, who have been taught that “death is the enemy.” Therefore, doctors rely on the default rule that you should keep the patient alive.

· Designation of Guardian 36

· TPC §679. Designation of Guardian Before Need Arises. 

· Purpose—so that we do not have to name a guardian. SJ notes that this is a Texas statute, may not be duplicated in other jurisdictions (e.g., CO).

· You can expressly designate someone NOT to be named guardian (a total blackball)

· Medical Power of Attorney 41 [p. 404]

· An alternative to a living will is a durable power of attorney for health care. A person can appoint an agent to make health care decisions in case of the person’s incompetency. The power of the agent does not expire with the principal’s incompetency (hence, it is called “durable”); it expires only with the principal’s death.

· A living will states the patient’s wishes under generalized circumstances; a durable power puts decisions in the hands of a third person. The durable power enables the agent to respond flexibly to changing circumstances when the patient’s wishes are not known.

· For body decisions, not property decisions

· EXAMPLE—Should I be put on dialysis?

· Put a copy (NOT the only copy) in the safety deposit box and leave a copy with another family member.

· Anatomical Gifts 45 [p. 45]

· To increase the quantity of cadaver organs for transplantation, all states have enacted the Uniform Anatomical Gifts Act, either verbatim or in some modified version. The Act permits a person to give his or her body to any hospital, physician, medical school, or body bank for research or transplantation. It also permits a gift of a body, or parts thereof, to any specified individual for therapy or transplantation needed by the individual.

· A power of attorney that appears to give broad powers should be narrowly construed in light of the circumstances surrounding the execution of the agency instrument.

· Where a broadly worded power of attorney arguably authorizes acts that may be inconsistent with the principal’s interests or intent, the instrument should not be interpreted as allowing the agent to undertake such acts in the absence of specific authority. 

Franzen v. Norwest Bank Colorado (CO S.Ct., 1998), CB, p. 397

· Facts: In 1992, James Franzen executed a trust in favor of himself and his W (P) with Norwest (D) as trustee. After his death, P informed D that she wished to keep the trust intact. However, after moving to a nursing home in another state, P gave her power of attorney to her brother, who attempted to revoke the trust pursuant to the terms of the trust. In probate court, the judge ruled that while the power of attorney had created a valid agency, the trust had not been revoked because the power of attorney documents did not specifically mention the trust at issue.

· Court—The relevant case law demonstrates that an agent’s authority may not extend to the revocation of a trust established to benefit the principal if the power of attorney does not mention any trust. However, where the instrument evinces an intention to authorize the agent to make decisions w/r/t trusts generally, as in the present case, the agent does have authority to revoke.

· NOTE—The decision in Franzen would have been different had the new CO law, which stated that an agent may not revoke a trust without specific authority and reference to the trust in the agency instrument, been in effect. 

· SJ—This case illustrates the risks inherent in powers of attorney—abuse of the elderly. 

· Ademption—Common law doctrine whereby devised property not owned by T at death is adeemed and the devisee takes nothing.

· Ademption may also be defined as T’s revocation of a bequest or legacy by disposing of the gift before the will takes effect (before death).

J. THE USE OF REVOCABLE TRUSTS IN ESTATE PLANNING

· Trust—a device whereby a trustee manages property for one or more beneficiaries. In order to have a valid trust you need a settlor who delivers  to trustee who delivers to beneficiaries. No consideration is not required to create a trust. You need intent to create a trust, which must be for a lawful purpose.

· EXAMPLES

· Beneficial enjoyment

· Legal Title

· NOTE—There may be one or more trustees.

· NOTE—If the settlor intends to create a trust but fails to name a trustee, a court will appoint a trustee to carry out the trust. A TRUST WILL NOT FAIL FOR WANT OF A TRUSTEE!

· At settlor’s death, the successor trustee automatically takes over, without a court order, and distributes the property to the trust beneficiaries.

· Revocable Inter Vivos Trusts (RIVTs)—Settlor or grantor retains right to revoke trust.

· Consequences during Life of Settlor

· See Property Management by Fiduciary (CB, p. 387)—A third-party trustee may be selected to manage a funded revocable trust. The settlor may want to be relieved of the burdens of financial management. Although a custodianship account for securities or other assets is often used for this purpose, a custodianship is an agency relationship and terminates on the disability or death of the principal. By contrast, a revocable trust continues during the settlor’s incapacity and can provide for disposition of the trust assets at the settlor’s death. The settlor can evaluate the trustee’s performance and name a new trustee if not satisfied—an opportunity not available to the settlor’s executor.

· Keeping Title Clear

· A revocable trust is useful in keeping separate and apart property that a H or W or both want not to be commingled with their other assets. A H or W, for example, might want to establish separate revocable trusts of property each brings into the marriage or acquires by inheritance. This may prevent ambiguities of ownership from developing later, with consequent problems upon divorce or death.

· IDEA—Put Separate Property in trust. 

· SJ—You don’t lose property rights because you move from one state to another. In a marriage dissolution in Texas, all community property is on the table for “just and right” equitable division.

· Creditor protection—community property expands the reach of creditors 

· Clarification of Title—IRC §1014(b)(6)—couple moves from Texas to Virginia, shows a court in a non-community property state (e.g., Virginia) that title was held in a community property state (Texas).

· Income and Gift Taxes

· Under the FIT, FGT, and FET, assets in a revocable trust are treated as still owned by the settlor. When the revocable trust is created, it is not treated as a completed gift to beneficiaries under the FGT. Because of the retained power to revoke, trust income is taxable to the settlor regardless of to whom it is paid.

· BOTTOM LINE—There is no tax advantage for creating a trust (tax neutral). See §676 of IRC.

· Incompetency

· An RIVT can be used in planning for the contingency of incapacity. The settlor may be co-trustee, with the trust instrument providing that either trustee alone may act on behalf of the trust. Or the trust instrument may provide that the other co-trustee shall act as sole trustee if the settlor becomes incompetent. An alternative to an RIVT is a durable power of attorney.

· Consequences at Death of Settlor

· Costs—RIVTs are considerably less expensive than probate’s court costs, attorney’s fees, and executor’s commissions.

· Assets transferred during life to a RIVT avoid probate because legal title to the assets passes to the trustee, and there is no need to change the title to the trust assets by probate administration on the settlor’s death). 

· Texas—we are not concerned about excessive probate and excessive delays because of independent administration.

· Delays—Assets may be in the executor’s possession and control for a substantial period of time in an estate administration (e.g., 18 months). Under RIVT, income and principal can be disbursed to the beneficiaries much more quickly.

· Creditors—Where it is important to cut off the rights of creditors, probate holds an advantage over RIVTs in that, if creditors do not file claims within a short period after T’s death, they are forever barred. No short-term SOL applies to RIVTs.
· Publicity—A trust is not, like a will, a public record.

· Concern about inventories—For some clients, it is privacy, for others, it is a concern about keeping private business out of the public record.

· If the will or revocable trust is contested, the jury is going to see testator or settlor in a certain light they may not want, therefore, a settlement may be reached to avert this type of disclosure.

· Ancillary Probate—If the settlor owns real property outside the domiciliary state, any will passing title to that property must be probated in the state where the land is located. To avoid ancillary probate, which may be cumbersome and expensive, land in another state can be transferred to a RIVT. Through this device, title to the land is changed to the trustee during the owner’s life.

· Under the situs rule, if the ME property is under H’s name, ancillary probate must be done in ME (TX cannot administer ME property). If H transfers title to property in the trust (in non-probate form), we eliminate the necessity of any involvement from the probate court in ME.

· Avoiding Restrictions Protecting Family Members—RIVT funded in another state may circumvent the elective share.

· Avoiding Restrictions on Testamentary Trusts—Unlike a testamentary trust, which is created by a will and overseen by the probate court, the RIVT is not subject to any court supervision unless the beneficiary or the trustee comes into court to settle some trust matter.

· Choosing the Law of Another Jurisdiction to Govern—As a general rule, the settlor of an RIVT of personal property may choose the state law that is to govern the trust.

· Lack of Certainty in the Law—Wills rules—for dealing with divorce, adoption, lapse, ademption, simultaneous death, apportionment of death taxes, and creditor’s rights—may or may not be applicable to RIVTs.

· Avoiding Will Contests—An RIVT, like a will, may be challenged on grounds of lack of mental capacity and undue influence. In practice, however, it is more difficult to set aside a funded revocable trust than a will on these grounds. First, the heirs of the decedent are not entitled to see the trust instrument (not a public document but a private document only available to trust beneficiaries). Secondly, if a trust continues as an ongoing operation for several years, generating monthly or yearly statements, sales of assets and reinvestments, a jury or a court will be most reluctant to set the trust aside.

· Estate Taxation—NO federal tax advantages to a RIVT. The assets of an RIVT are included in the gross estate of the settlor under IRC §2038.

· Controlling Surviving Spouse’s Disposition—When one spouse wants some assurance that the surviving spouse’s party will be disposed of in accordance with a mutual estate plan, both spouses can create a RIVT of their property—to become irrevocable on the death of one spouse. May be especially attractive w/r/t second marriages and is much preferable to trying to control the surviving spouse’s disposition by contract.

· Custodial Trusts—Someone other than the beneficiary must be named trustee. Until the beneficiary is incapacitated, the trustee must pay so much or all of the trust property as the beneficiary directs. If the beneficiary becomes incapacitated, the trustee may use the trust property for the support of the beneficiary and for the beneficiary’s dependents. Upon the death of the beneficiary, the trust terminates and the trust assets are transferred to the persons designated by the beneficiary in a written document delivered to the trustee.

· NOTE—Custodial trusts are designed for elderly persons of modest means who consult attorneys in general practice, not estate planning specialists, and who want an IVT for management of assets in the event of incapacity.

·  Dacey, How to Avoid Probate

· Dacey—“Declare yourself trustee of your property by using a revocable declaration of trust, with the trust property to pass to named beneficiaries upon your death.”

· Book contained “do-it-yourself” trust and will forms, designed for various kinds of assets and different family situations.

· SJ—This book served as a “catalyst for probate reform.”

· Trust Agreement (Supp. IV, p. 46)

· Standby RIVT—draft the trust on very straightforward lines, then attachment A (p. 50)—nominally funded trust ($10) 

· Trigger Mechanism (p. 51)—May be manifested by certification of then-attending physician that she is no longer capable of caring for her affairs. Should be employed if and only if there has been a long-standing relationship between grantor and physician; must get physician’s consent (recall that doctors often look warily toward physicians).

· Mrs. Brown falls ill ( Durable Power of Attorney ( fund trust.

· When client has named herself as trustee of trust and bank as successor trustee (see p. 51)

· “Pour-over Wills”—Situation where we have a funded revocable trust, which is to continue for the benefit of the client’s family after the client’s death. FOR EXAMPLE, O sets up an RIVT naming X as trustee. O transfers to X, as trustee, his stocks and bonds. O then executes a will devising the residue of his estate to X, as trustee, to hold under the terms of the IVT. The “pour-over” by will of probate assets into an IVT is a useful device where O wants to establish an IVT of some of his assets and wants to merge after his death his testamentary estate, insurance proceeds, and other assets into a single receptacle subject to unified trust administration.
· TPC §58(a). Interests which Pass Under a Will. 

(a) Every person competent to make a last will and testament may thereby devise and bequeath all the estate, right, title, and interest in property the person has at the time of the person’s death, subject to limitations prescribed by law.

· Basic point—legislative intent—let’s allow flexibility.

· Problems (Supp.p. 53)

· Problem 1—Mother is alive—Does Howard have standing against Carol? No, he is not a personal representative of his mother, he is only her son. The mother, or her duly appointed representative, or legal guardian of estate, may question the validity of a transfer. Any beneficiary, during mother’s life, has only an expectancy (“fervent hope”), but Howard does not have standing. 

· If a guardian of the estate is appointed, the personal representative no longer represents ward; hence, H may have hope in being appointed guardian of the estate.

· See TPC §679(f)

· Naming Carol guardian and attorney in fact makes her essentially immune from liability during her mother’s lifetime. Getting Carol to account is virtually impossible.

· Problem 2—Mother has died—Only duly appointed representative of the estate has standing.

· BOTTOM LINE—During lifetime, only I, or my duly appointed representative, may question the validity of a transfer.

· BOTTOM LINE—After death, only duly appointed representative has standing to question the validity of transfer.

· SJ’s Commentary on Past Cases
· Fanny Moses—should have transferred estate not to trust for Clarence Holland, but to First National Bank in Jackson as trustee. 

· In the Kauffmann case, the trustee should have been Chase, not Walter Weiss.

V. CHANGES IN CLIENT’S FAMILY AFTER WILL’S EXECUTION

A. DIVORCE OR MARRIAGE AFTER WILL IS EXECUTED

1. Divorce

· In all but a tiny handful of states, statutes provide that a divorce revokes any provision in the decedent’s will for the divorced spouse. In the remaining states, revocation occurs only if divorce is accompanied by a property settlement. These revocation statutes ordinarily apply only to wills, not to life insurance policies, pension plans, or other nonprobate transfers.

· RULE w/r/t Life Insurance Policies

· If the state revocation-by-divorce statute does not apply to life insurance proceeds, the life insurance proceeds will, according to most cases, pass to the divorced spouse unless the divorce property settlement expressly provides that the spouse surrenders all rights to collect insurance proceeds.
· Applicable Statutes

· TPC §69. Voidness Arising from Divorce.

· Tex. Family Code §9.301. Pre-Decree Designation of Ex-Spouse as Beneficiary of Life Insurance.

· UPC §2-804. Revocation of Probate and Nonprobate Transfers by Divorce.

· NOTE—If no residuary beneficiary is around to take under the residuary estate, then we have a partial intestacy.

· SJ—Every life insurance policy has a default rule—if no primary or alternate beneficiary is found, it passes to the insurance estate.

2. Marriage

· If T executes his will and subsequently marries, a large majority of states have statutes giving the spouse her intestate share, unless it appears from the will that the omission was intentional or the spouse is provided for in the will or by a will substitute with the intent that the transfer be in lieu of testamentary provision.

· Where the spouse omitted from the premarital will does not take an intestate share, because mentioned in the will, the spouse may take a “forced share” of the decedent’s estate, which is given to all spouses whether intentionally or unintentionally disinherited.
· What if Children are Born?

· Common Law Rule—Marriage followed by birth of issue revokes a will executed before marriage, but this rule has not been incorporated in the UPC and is rapidly disappearing.
· However, almost all states have pretermitted child statutes, giving a child born after execution of the parent’s will, and not provided for in the will, a share in the parent’s estate.
· UPC §2-301. Entitlement of Spouse; Premarital Will.

(a) If a T’s surviving spouse married the T after the T executed his or her will, the surviving spouse is entitled to receive, as an intestate share, no less than the value of the share of the estate he or she would have received if the T had died intestate as to that portion of T’s estate, if any, that is neither devised to a child of the T who was not born before the T married the surviving spouse and who is not a child of the surviving spouse nor devised to a descendant of such a child or passes under sections 2-603 or 2-604 to such a child or to a descendant of such a child UNLESS

(1) It appears from the will or other evidence that the will was made in contemplation of T’ s marriage to the surviving spouse; 

(2) The will expresses the intention that it is to be effective notwithstanding any subsequent marriage; OR

(3) The T provided for the spouse by transfer outside the will and the intent that the transfer be in lieu of a testatmentary provision is shown by T’s statements or is reasonably inferred from the amount of the transfer or other evidence.**

**SJ says that this provision is one the surviving spouse should be worried about.

(b) In satisfying the share provided by this section, devises made by the will to T’s surviving spouse, if any, are applied first and other devises, other than a devise to a child of the T who was born before the T married the surviving spouse and who is not a child of the surviving spouse or a devise or substitute gift under sections 2-603 or 2-604 to a descendant of such a child, abate as provided in section 3-902.

· Problems, Supp. V, p. 4—New spouse is entitled to take an intestate share . . . that portion of the estate that has not already been bequeathed to a child of the decedent.

· See UPC §2-102—First $100K off the top, plus ½ of the remainder. 

· John did not die intestate; we’re looking to the intestate succession statute for one purpose only—to determine the amount to which new spouse is entitled.

· Problem 2—If they have a house, she can live there rent-free for the rest of her days (so long as her home qualifies under the TX homestead), family allowance, exempt property set-aside (temporary only during time of administration).

· NOTE—In Texas, there is no “omitted spouse” statute. In Texas, marriage after the will does not affect the will.

B. ELECTIVE SHARE STATUTES

· Elective Share Statutes—Designed to protect surviving spouses in separate property states by giving the spouse a share in the decedent’s property. 

· POLICY—The surviving spouse contributed to the decedent’s acquisition of wealth and deserves to have a portion of it. This policy is carried out by statutes giving the surviving spouse an elective share (sometimes called a forced share) of the decedent’s property. These statutes provide the surviving spouse with an election: The spouse can take under the decedent’s will or renounce the will and take a fractional share of the decedent’s estate.

· CAUTION—There is significant variation among state statutes w/r/t the surviving spouse’s elective share. Even most of the states adopting the 1969 or 1990 UPC provisions, which had the purpose of bringing uniformity, made important substantive changes in the elective share provisions. 

· UPC (1969 version)—1/3 of net (augmented) estate

· Augmented Estate—Concept in which the probate estate is augmented with certain nonprobate transfers.
· UPC (1990 revision)—“Sliding-scale” percentage—based upon the duration of the marriage. Most of the 15 states that have adopted the UPC have rejected the sliding-scale. Don’t worry about sliding-scale approach for the exam.

· UPC Elective Share Statutes (Supp.V, p. 5-6)

· §2-202. Elective Share.

· §2-203. Composition of the Augmented Estate.

· §2-204. Decedent’s Net Probate Estate.

· §2-205. Decedent’s Nonprobate Transfers to Others.

· §2-206. Decedent’s Nonprobate Transfers to the Surviving Spouse.

· §2-207. Surviving Spouse’s Property and Nonprobate Transfers to Others.

· UPC 2-207—Outside the jurisdiction of this course
· §2-209. Sources from Which Elective Share Payable.

· FL, OH—1/3 of net estate does not include non-probate assets (e.g., trusts).

· CT—Elective share is limited to a life estate in 1/3 to ½ of the decedent’s estate.

· NY—Once had a provision permitting the decedent to satisfy the elective share by creating a life income trust for the surviving spouse but it was repealed in 1992.

· RATIONALE of pre-1992 NY statute—The law should force the decedent to provide for his surviving spouse with lifetime support, BUT it goes too far to force him to give her a share of ownership of the fruits of the marriage.

· 1998 NY Statute, CB, p. 512—Some non-probate transfers are subject to the elective share. 

· EXAMPLES

(a) “Gift causa mortis” = Gift made in fear of impending death, automatically revoked if person lives (e.g., after triple-bypass surgery).

(b) Gifts made within one year before death, except gifts not exceeding $10,000 per person

(c) Savings Account

(d) Joint Bank Account

(e) Joint Tenancies and Tenancies by the Entireties, to the extent of the decedent’s contribution

(f) Property payable on death to a person other than the decedent

(g) Lifetime transfers in which the decedent retained possession or life income or “a power to revoke such disposition or a power to consume, invade, or dispose of the principle thereof.”

(h) Pension plans or the life

(i) Any property over which the decedent had a general power of appointment enabling him to appoint the property to whomever he pleases

· NOTE—OMISSION—life insurance is not included (SJ attributes this to the powerful influence of the insurance lobby).
· DE—Takes a different approach than NY. It defines the property subject to the elective share as all property includible in the decedent’s gross estate under the FET, whether or not the decedent files an estate tax return. If a nonprobate transfer is taxable at death (and a RIVT is, as are POD contracts and Joint Tenancies) the surviving spouse—as well as Uncle Sam—can reach it. This approach has the advantage of incorporating into elective share law the well-defined standards of FET law, which have evolved out of long experience in dealing with decedents trying to avoid FET by lifetime transfers.

· Historically, the elective shares statute gave the surviving spouse a fractional share of the decedent’s estate, which implicitly meant probate estate. With the proliferation of non-probate transfers, the question arises whether the elective share should be extended to some or all nonprobate transfers.

· “We should adhere to the principles expressed in Kerwin v. Donaghy that deny the surviving spouse any claim against the assets of a valid inter vivos trust created by the deceased spouse, even where the deceased spouse alone retained substantial rights and powers under the trust instrument.”

· Court, however, did allow for the future that, you could not use an inter vivos trust to undercut the surviving spouse.

· “As to any inter vivos trust created or amended after the date of the opinion, the estate of a decedent shall include the value of assets held in an inter vivos trust created by the deceased spouse as to which the deceased spouse alone retained the power during his or her life to direct the disposition of those trust assets for his or her benefit, as, for example, by the exercise of a power of appointment or by revocation of the trust.

Sullivan v. Burkin (MA Sup. Jud. Ct., 1984), CB, p. 500

· Facts (Summary)—P-widow contended that the value of real estate placed in trust by her lat husband should be considered part of his estate for purposes of providing her a portion of the estate.

· Was the inter vivos trust invalid because it was testamentary?

· Court—A trust with a remainder interests given to others on the settlor’s death is not invalid as a testamentary disposition simply because the settlor retained a broad power to modify or revoke the trust, the right to receive income, and the right to invade principal during his life.

· Restatement (Second) of Trusts, 57, Comment h (1959)—A trust is “not testamentary and invalid for failure to comply with the Statute of Wills merely because the settlor-trustee reserves a beneficial life interest and power to revoke and modify the trust.” The fact that as trustee he controls the administration of the trust does not invalidate it.

· Newman v. Dore—“illusory trust” subject to elective share. SJ says that the problem with the “illusory trust” concept is very vague. Most jurisdictions have thrown out the “illusory trust” doctrine, finding it “illusory.”

· Note 2, CB, p. 506—Motive for transfer (e.g., intent-to-defraud or present donative intent [or intent to make a present gift]) should control.

· NOTE—The elective share does not include, in most UPC states, the spouse’s own property with one very understandable exception—5) Property given to the surviving spouse during life, including a life estate in a trust, and property received by the spouse at death derived from the decedent, such as life insurance and pensions. See CB, p. 508

· Problems, Supp. V., p. 7

· Problem 1—Augmented estate (probate estate of $600,000)

· Blackacre ($100,000) ( Sarah

· Residuary ($500,000) ( Donna

· Non-probate transfers

· RIVT $440,000 ( Donna; if the beneficiary is Sarah, RIVT is includable in the augmented estate.

· Life Insurance $100,000 ( Donna; if Norman, he would get $100,000 reduced by 3/11; if the beneficiary is Sarah, that revocable trust is includable in the augmented estate.

· CD $60,000 ( Donna; if the name on the CD is Horace and Sarah ( is CD part of the augmented estate? It depends on how much Sarah put into it!

· Augmented Estate =  $1.2 Million

· BOTTOM LINE—Inasmuch as the property going to Sarah exceeds the elective share, Sarah has absolutely no incentive to file for an elective share. She has no incentive, moreover, to include her own property in the estate, even though it adds to her elective share. 
· See UPC §2-207.

· Burden of proof—on surviving spouse.

· Policy—Carry out testator intent

· Pro-rata apportionment $300,000/$1.1 Million (assets that have passed to other beneficiaries) = 3/11 (every beneficiary to augmented estate’s share is reduced pro rata 3/11).

· Under UPC Augmented Estate—includes probate assets (viz., net probate estate) but also commonly transferred non-probate assets.

· UPC §2-205. Decedent’s Nonprobate Transfers to Others. Supp. V., p. 5
· EXAMPLES

· Life Insurance Proceeds (if insured owned insurance)

· CDs

C. BIRTH OR ADOPTION OF CHILD AFTER WILL IS EXECUTED


· Pretermit (vb.)—1. To ignore or disregard purposely. 2. To neglect or overlook accidentally. 

· Pretermitted-Heir Statute—A state law that grants a pretermitted heir the right to inherit a share of the testator’s estate, usu. by treating the heir as though the testator had died intestate. Also termed pretermission statute.

· These statutes are designed to protect unintended disinheritance of descendants.

· In every state but Louisiana, a child or other descendant has no statutory protection against disinheritance by a parent.

· Many pretermitted child statutes only protect after-born children.

· Texas—See TPC §67. Pretermitted Child.

· Two Basic Types of Pretermitted-Heir Statutes

(1) “Massachusetts” Type—The child takes unless it appears that such omission was intentional and not occasioned by any mistake. Extrinsic evidence is admitted to show both the presence or absence of intent to disinherit.

(2) “Missouri” Type—It must appear from the will itself that omission of the child or other heir was intentional. Extrinsic evidence of intent is NOT admissible.

· When T fails to provide in his will for any of his children born after making the will, the child shall receive a share of the estate equal in value to that he would have received if T had died intestate, unless it appears the omission was intentional.

Azcunce v. Estate of Azcunce (FL Ct. of Appeal, 1991), CB, p. 537, 

· Decedent’s will created a trust for wife Marta and their three children. Second codicil wiped out Patricia’s claim under the pretermitted child statute.

· Guardian ad Litem—A guardian, usually a lawyer, appointed by the court to appear in a lawsuit on behalf of an incompetent or minor defendant. A guardian ad litem acted on behalf of two of Patricia’s siblings, both of whom are minors.

· END Result—Patricia is out of the loop, gets nothing out of the will or the trust.

· Note 2, CB, p. 544—Florida rejected privity of contract as a defense.

· SJ—It’s a Catch-22 situation—Because of the attorney’s screwup, she’s not in the will and because she’s not in the will, she doesn’t have standing to sue!

· SJ—Other Possible Avenues

· No extrinsic evidence is allowed because there is no ambiguity!

· Tortious interference? Intentional tort, first cousin to undue influence.

· Constructive Trust? It’s not enough to show unjust enrichment, but wrongful conduct (the other kids did nothing wrong).

· Suing Guardian ad Litem? No, his or her concern is the economic interest of minor, if he or she did not sue on behalf of other minor children, they could sue him or her.

· SJ—How to Avoid the Azcunce situation

· Name children generically, not by name

· Include a provision for “future children.”

· To bring a legal malpractice action, P must either be in privity with the attorney or must be an intended third-party beneficiary.

Espinosa v. Sparber, Shevin, Shapo, Rosen & Heilbronner (FL S.Ct., 1993), CB,p . 540 

· Facts (Summary): After Rene Azcunce died without providing in his will for his after-born child, his wife brought this legal malpractice action on P’s behalf against Rene’s attorney, Roskin, and his law firm.

· Court—To bring a legal malpractice action, P must either be in privity with the attorney or must be an intended third-party beneficiary. Because P-widow doesn’t fit into either category, her lawsuit alleging professional malpractice cannot be brought on her behalf. Rene’s estate, however, standing in the shoes of T and clearly satisfying the privity requirement, may maintain a legal malpractice action against Roskin.

· Problems, Supp. V, p. 10

· Problem 1—Under the TPC §67(a)(1)(B), child would have share equal to siblings. Existing children’s gifts are decreased, instead of 1/3 shares to children, there would be ¼ shares. Pretermitted child’s gifts are limited to those of her siblings.

· HYPO—What if there are different bequests made to each child—E.g., $15K to Lycette, Blackacre to Natalie, 1,200 shares of IBM to Gabriel, residuary estate to Wife Marta.

· SJ—The TPC is not clear on this, but if this issue were to arise, Patricia would probably get ¼ of each gift.

· HYPO—Testator had no children when he wrote will. His will says, ½ to wife Marta, other ½ to Sister Sue. Daughter Patricia is born after will is made.

· TPC §67(a)(2)—Take off the table what T bequeathed to the parent of the pretermitted child. The child would take Sister Sue’s ½. 

· Problem 2—Same approach as above hypothetical (child is entitled to share he or she would have received had parent died intestate, but other parent’s share is off the table).

· TPC §38(a)—Child takes all of Blackacre (treat mother as single, other parent gets residuary estate).

· Problem 3—Life Insurance Policy—The purpose of the pretermitted child statute is not to guarantee child a share in the estate, but to cover accidental or unintentional omissions. 

· BOTTOM LINE—Most states follow UPC or TX or FL and only allow for after-born children.

D. DEATH OF BENEFICIARY BEFORE DEATH OF TESTATOR: ANTI-LAPSE STATUTES

· If a devisee does not survive the testator, the devise lapses (i.e., fails). All gifts made by the will are subject to a requirement that the devisee survive the testator, unless the testator specifies otherwise. In nearly all states, however, antilapse statutes have been enacted, which, under certain specified circumstances, substitute another beneficiary for the predeceased devisee.

· NOTE—The antilapse statute, which supersedes the common law where applicable, is also a default rule. It applies unless the T indicates that it not apply. If T manifests an intent that the antilapse statute not apply, and he does not include an alternative gift when a devisee predeceases the T, the common law default rules apply.
· KEY ISSUE—Survivorship—An express requirement of survivorship (e.g., words “if H survives me”) in the will, according to the majority of cases, states an intent that the antilapse statute not apply and that devisee’s descendant not be substituted for the devisee.

· HOWEVER, See Also UPC—“Words of survivorship, such as in a devise to an individual ‘if he survives me,’ or in a devise to ‘my surviving children,’ are not, in the absence of additional evidence, a sufficient indication of an intent contrary to the application of this section.” See UPC §2-603(b)(3)(1990).
· See TPC §68. Prior Death of Legatee.
· NOTE—An antilapse statute applies to a lapsed devise only if the devisee bears the particular relationship to T specified in the statute.

· EXAMPLES

· Some statutes apply only to descendants of T. Others are broader, applying to descendants of T’s grandparents, or to all kindred of the T, or, even in a few states, to kindred of T’s spouse.

· UPC—Applies only to devises to a grandparent or lineal descendant of a grandparent. In 1990, the statute was amended to include a devise to a stepchild.

· Class Gifts—If the devise is to a class of persons, and one member of the class predeceases the testator, the surviving members of the class divide the gift.

· Void Devise—Where a devisee is dead at the time the will is executed, the devise is void.

· NOTE—Common law rules are default rules—they apply absent contrary provisions.

· In the absence of ambiguity, the court must construe the will based on the express language used. If the court can give a “certain or definite legal meaning or interpretation” to the words of an instrument, the instrument is unambiguous; and the court may construe it as a matter of law.”

· THEREFORE, the words “living brothers and sisters” in the general provision of a will should be construed as words of survivorship.

Allen v. Talley (TX Ct. of Appeals, 11th Dist., 1997), CB, p. 441

· Facts (Summary): T executed a will that left her estate to her living brother and sisters but the children of her deceased siblings claimed they were entitled to a share.

· Testator’s surviving siblings each receive 50% of estate, to the exclusion of descendants of deceased siblings.

· Drafting Advice—What lawyer should have asked—“Do your siblings have any children? If your sibling predeceases you leaving children, would you like it to go to the children?”

· NOTE—Payable-on-Death Designations—Under the law of contracts, third-party beneficiaries of contracts are NOT required to survive the benefactor or the time of performance and may pass their contract rights to their heirs or devisees. The 1990 UPC does not change this rule.

· NOTE—Beneficiaries of POD bank accounts must survive the depositor.

· NOTE—RIVTs—IVTs ordinarily create vested or contingent remainders in the beneficiaries. The law of future interests thus comes into play, and this law is quite different from the law of wills. Traditionally, no requirement of survivorship is implied when a remainder is created. Statutes in a few states require the beneficiary of a RIVT to survive the transferor and apply an antilapse statute if the beneficiary predeceases T.

· NOTE—J/T—A joint tenant who predeceases the other j/t loses her interest in the property. Under common law theory, it vanishes. No antilapse statute applies to j/t.

· REVIEW—Negative Disinheritance

· An old rule of American inheritance law says that disinheritance is not possible by a declaration in a will that “my son John shall receive none of my property.” To disinherit John, it is necessary that the entire estate be devised to other persons. If there is a partial intestacy for some reason, John will take an intestate share notwithstanding such a provision in a will. A testator cannot alter the statutory intestate distribution scheme without giving the property to others.

· UPC §2-101(b) changes this rule and authorizes a negative will. The barred heir is treated as if he disclaimed his intestate share, which means he is treated as having predeceased the intestate.

· TPC §58. Interests Which May Pass Under a Will.
(b) [Negative Bequest Statute] A person who makes a last will and testament may:

(1) Disinherit an heir; AND

(2) Direct the disposition of property or an interest passing under the will or by intestacy.

· REVIEW—Simultaneous Death

· Uniform Simultaneous Death Act (USDA) (Original version, 1953)—If there is no sufficient evidence of the order of deaths, the beneficiary is deemed to have predeceased the benefactor.

· UPC and USDA (revised, 1990)—A claimant must establish survivorship by 120 hours by clear and convincing evidence, not merely by some “sufficient evidence” as provided in the original UPC and USDA.

· TPC §47. Requirement of Survival by 120 Hours.

· Problems, Supp. V, p. 13

· Problem 1—MA—retains USDA (see CB, p. 85), if a devise is made, absent contrary provision, surviving “issue” takes. Debbie’s will is irrelevant.

· Texas—TPC §47(c)—“120-hour” rule. Debbie is treated as having predeceased the testator, under TPC §68(a), the descendants are substituted as beneficiaries (thus, as in MA, children take all).

· What if Debbie had no children? IBM stock would fall into the residuary estate and would pass to Fred under Maggie’s will.

· Problem 2—Under USDA, when Debbie dies, it passes under Debbie’s will to her husband Donald.  In Texas, which has the “120 hour” rule—since Debbie failed to have lived longer than 120 hours after her mother died, thus Debbie’s children are substituted as takers.

· Problem 3—The antilapse statute has no application because the will covers it (has an alternate gift in the event of Sidney’s non-survival).

· Problem 3a—What if will does not make an alternate gift in the event of non-survival? Note, p. 444—the antilapse statute does not apply—there is no gift to which the antilapse statute can apply.

· UPC (1990)—completely different tack (but has only been adopted by HI, SD, and AZ)

· TPC §68. Prior Death of Legatee.

· Problem 3b—According to TPC §47(c)—“120 hours” is a default rule that applies unless the rule makes other provisions. Testator can always specify if someone survived by a specified period.

· EXAMPLE—To Alan for life; and on Alan’s death to Betty if Betty survives Alan. Betty has to survive 120 hours under TPC in order to take the remainder interest.

· Problem 4—“Common Disaster” Clause—the surrogate rules in the New York case that common disaster clause does not apply because couple each died of natural causes.

· “Time of Survival” Clause—if he survives me by 30 days, or 60 days, or 90 days, or 120 days.

· “Generation-Skipping Transfer” (GST) Tax—Special treatment is given to a 90-day time of survival clause.

· Problem 5—What happens when the gift involved is a residuary gift?

· Surviving Residuary Beneficiary Rule

· TPC—Jennings is out because he is disinherited, Blake dies so he gets nothing (no antilapse because he was not related); TPC 68(c)—the remaining residuary take in proportion to their share—1/2 to Bill, ½ to Carla.

· “No Residue of a Residue” (Common Law Rule)—If the devise of the entire residue lapses, because the sole residuary devisee or all the residuary devisees predecease T, the heirs of the T take by intestacy. If a share of the residue lapses, such as happens when one of 2 residuary devisees predeceases T, the lapsed residuary share passes by intestacy to T’s heirs rather than to the remaining residuary devisees.

· Thus, that 1/3 share of the residuary estate that would have gone to Bill, would not have passed to Bill; it would have fallen outside the will and would pass by intestacy (thus, James, who was disinherited, would take 1/6 of the estate!).

· This is still the rule in most American jurisdictions. 

· However, NOT in Texas—see TPC 58(b)—“Negative Bequest” Statute (1991)—we give full effect to testator’s words intending to fully disinherit someone.

· Problem 5a—Since A was T’s nephew (thus a descendant of T’s parents)—the antilapse statute trumps the surviving residuary beneficiaries rule. NOTE—It only has to be a descendant of one parent.

E. DEATH OF BENEFICIARY OF CLASS GIFT BEFORE DEATH OF TESTATOR

· Class Gifts—Under the common law of lapse, a class gift is treated differently from a gift to individuals. If a class member predeceases the testator, the surviving members of the class divide the total gift, including the deceased member’s share.

· Based largely on presumed intent, not statute.
· Problem 7—A’s 1/3 share lapses and falls into the residuary estate.

· Theory—when you say, “to the children of sister Sue”—it is assumed you mean to leave the shares to that group only!

· Antilapse statute trumps class gifts statute!
· Blackacre “to my brothers and sisters” 

· Ann

· Betty

· Carol
She’s dead when he makes his will! Under MA and UPC—Carol’s children would be substituted as beneficiaries. 

· T

· Eddy

· Freddy

· George

· Problem 8a—Devise of Blackacre to “A, B, and C, the children of my sister Sue.” During T’s lifetime, Sue has another child, D. Does D take a one-fourth share of Blackacre? No (children is merely descriptive).

· Problem 8b—Antilapse statute is not in play (A died, leaving no descendants). A’s 1/3 goes into residuary to Wife Wanda.

Ellet v. McCord (TX Ct. of Civil Appeals, 1931), Supp. V, p. 19

· Before 1991, when TPC §68(a) was revised.

· “No Residue of a Residue” Rule applies here.

· ALR—Once beneficiaries are named, there is a strong presumption that the gift should not be treated as a class gift, but a gift to individuals.

· Problem 9a—the same as Azcunce, D is not going to take a share. If the devise said “to the children of my sister Sue” without naming the children, then it is a class gift.

· NOTE—Pretermitted child statute only applies to testator’s children.

Hagood v. Hagood (TX Ct. of Civil Appeals, 1916), Supp. V, p. 19

· SJ—The only reason that we are talking about this is that the lawyer did not cover this contingency, thus leaving it to this rule of construction.

· Where the number of beneficiaries to a gift is certain, and the share each is to receive is also certain and in no way dependent for its amount upon the number who shall survive, it is not a gift to a class, but a gift to individuals.

Dawson v. Yucus (IL App. Ct., 1968), CB, p. 449

· Facts (Summary):  P-beneficiary, the remaining beneficiary of a will, argued that the gift was made to a class and therefore, as survive of the class, he was entitled to the entire interest bequeathed to the class.

· Beneficiary—Nephew of T’s H

· Court—It goes into her residuary (and thus to Yucus and Degelow).

· Court—T is deemed to be “group-minded,” that is, intends to create a class gift, if she uses a generic class label such as “to my nephews” in devising her property. T stated in her bequest in clause 2 that she believed the farmlands should go to her H’s “side of the house.” P argued unsuccessfully that this phrase, together with the extrinsic evidence admitted by the court as to T’s intention, clearly required class gift construction.

· CB, p. 451—Jarman on Wills—“A gift to a class is defined  . . .  as a gift of an aggregate sum to a body of persons uncertain in number at the time of the gift, to be ascertained at a future time, and who are all to take in equal or in some other definite proportions, the share of each being dependent for its amount upon the ultimate number of persons.”

· A bequest to a named individual and an identifiable group of other persons constitutes a class gift, and if any member of the class, including the named individual, fails to survive until the time that the bequest vests, the other members are entitled to share equally in the bequest.

In Re Moss (Court of Appeal, England, 1899), CB, p. 454

· Daily Telegraph Stock: [trust] income to wife for life, remainder to E.J. Fowler and the children of my sister Emily. Residuary: outright to wife.

· E.J. Fowler—Dies during testator’s lifetime.

· Anti-Lapse Statute—ONLY applies where someone predeceases the testator!

· W.G. Kingsbury—Residuary beneficiary of Mrs. Moss’s will. He wants a share as a result of the death of Ms. Fowler.
· Testator—Limited wife’s interest in Daily Telegraph to a life estate (income for life).
· Court—Whether Emily’s children are considered a class or not, it is apparent that T desired his share of the Telegraph go to Fowler, to the children, and to no one else. Since Fowler died before Moss, the five children are each entitled to 1/5 of T’s interest in the Telegraph.

· Lower court’s decision went against testator’s intent.

· Application of Antilapse Statutes to Class Gifts (CB, p. 458)

· Almost all states apply their antilapse statutes to class gifts. Many statutes expressly so provide (see UPC §2-605 and TPC §68(a)). 

· In states where the statute is unclear, courts reason that the antilapse statutes are designed to carry out the average T’s intent and that the average T would prefer for the deceased beneficiary’s share to go to the beneficiary’s descendants rather than to the surviving members of the class. However, in some states, antilapse statutes do not apply to dispositions to class members who die before execution of the will. See TPC §68(a). In these states, it is assumed that T did not have the dead class member in mind and did not want him to take.


· SJ—BOTTOM LINE—Have client-testator write down what they want to happen if the beneficiaries predecease them!
F. CLASS-CLOSING RULES

· Class-Closing Rules (or Rule of Convenience)—A central characteristic of a gift to a class of persons, such as “to the children of B,” is that if B is alive and capable of having more children, the persons to whom the class description applies can increase in number. 

· PROBLEM—How long can the class increase in membership?
· There are several alternative solutions possible when the class is not closed physiologically, but one or more members of the class stand ready to take their shares. Distribution could be postponed until all possible class members are one the scene.

· Under the class-closing rule, a class will close whenever any member of the class is entitled to possession and enjoyment of his or her share. The KEY point in time is when one member is entitled to demand payment. The fact that actual payment may be delayed because of administrative problems does not keep the class open; it closes when the right to payment arises.

· When a class is open, persons not yet born can come into the class. When a class is closed, no more members can be added to the class. Note well that this is all we mean when we say that a class is closed: No person born hereafter can share in the property. The fact that a class is closed does not mean that all members of the class will share in the property. No additional member can come in but present class members can drop out by failing to meet some condition precedent.

· Rule of construction, giving way to sufficient evidence of the testator’s contrary intent, but it is adhered to more closely than any other rule of construction—so closely, in fact, that it has sometimes erroneously been referred to as a rule of law

· Immediate Gifts—There is an exception to the class-closing rule if no members of the class have been born before T’s death. Since T must have known there were no class members alive at his death, it is assumed that T intended all class members, whenever born, to share. Hence, in this case, the class does not close until the death of the designated ancestor of the class.

· Postponed Gifts—If the gift is postponed in possession until a life tenant dies, the class will not close under the class-closing rule until the time for taking possession. Thus, a gift to a class of remaindermen will not close until the life tenant is dead, and it will not then close under the rule of convenience unless one remainderman is entitled to possession.

· NOTE—This rule applies only to gifts of principal, not to gifts of income.

G. BASIC TRUST LAW PRINCIPLES

· Types of Future Interests

· Future Interests in the Transferor

(1) Reversion—“A reversion is the interest remaining in the grantor, or in the successor in interest of a T, who transfers a vested estate of a lesser quantum than that of the vested estate which he has.” 

· Vested Estate—An immediate, fixed right of present or future enjoyment.

· A reversion is never created; it is a retained interest that always arises by operation of law because the transferor has conveyed away a lesser estate than the transferor had. 

· If a reversion is retained in an inter vivos conveyance, it is always retained by the grantor. If a reversion is retained by a will, it is retained in the T’s heirs who are substituted by law for the dead transferor.

(2) Possibility of Reverter—Future interest that remains in the grantor who conveys a fee simple determinable. 

(3) Right of Entry—For condition broken is the future interest that is retained by the grantor who conveys a fee simple subject to a condition subsequent. 

· NOTE—Possibilities of reverter and rights of entry are almost never encountered in a trust.

· Future Interests in Transferees

(1) Remainder—A future interest in a transferee that will become possessory, if at all, upon the expiration of all prior interests simultaneously created. A remainderman waits patiently until the preceding estates expire and, then, if the remainder is not contingent, the remainderman is entitled to possession. 

· SJ—Remainders “are very polite, they wait their turn” until the preceding estates expire, and then, if the remainder is not contingent, the remainderman is entitled to possession. To be a remainder, it must only be possible, not necessarily certain, that the future interest will become possessory upon the termination of the preceding estates.

· Contingent Remainder—A remainder is contingent IF:
(1) It is not given to a presently ascertained person, AND

(2) It is subject to a condition precedent.

· Vested Remainder—A remainder is vested IF:

(1) It is given to a presently ascertained person, AND

(2) It is not subject to a condition precedent (other than the termination of the preceding estates). 
· EXAMPLES (e.g., “to Annie for life, and if Annie dies, to Bill”)

· Indefeasibly

· Remainder Subject to Open (Partial Divestment)—A remainder given to a class of persons, some but not all of whom are ascertained, and not subject to a condition precedent, is vested in the present members of the class subject to partial divestment by additional persons coming into this class.

· SJ—NOTE—You must look very carefully at the exact language used and classify the interests in sequence. Whether a remainder is contingent or vested subject to divestment depends upon the sequence of words in the instrument.

· RULE OF REVERSIONS—O, owner of a fee simple, will not have a reversion in fee simple if O transfers a possessory fee simple or a vested remainder in fee simple. In all other cases where O transfers a present possessory interest, O will have a reversion in fee simple.

(2) Executory Interests—Differs from a remainder in that it is a divesting interest. A remainder never divests a preceding estate prior to its expiration; that is the job of an executory interest. An executory interest that may divest another transferee if a specified event happens is called a shifting executory interest because, if the event happens, the executory interest will shift the property from one transferee to another transferee.

· Divest—The complete or partial loss of an interest in an asset.

· Springing Executory Interest—An executory interest that may divest the transferor in the future if a specified event happens.

· EXAMPLE—Marriage arrangement whereby the father of the bride would convey land “to my daughter when she marries B.” Springing executory interests are rare today.

· Two Basic Forms of Executory Interests

(1) Executory Interest Divesting a Possessory Fee Simple Upon an Uncertain Event—O conveys Blackacre “to A, but if A dies at any time without issue surviving her, to B.” A has a fee simple subject to divestment by B’s shifting executory interest. B’s executory interest is subject to a condition precedent (A’s death without surviving issue) and is not certain to become possessory.

(2) Executory Interest Divesting a Vested Remainder—O conveys a fund in trust “for A for life, and on A’s death to B, but if B is not then living, to C.” B has a vested remainder in fee simple subject to divestment by C’s shifting executory interest. C’s executory interest is subject to a condition precedent (B dying before A dies) and is not certain to become possessory.
· Preference for Vested Interests (CB, p. 719)
· Common law had a strong preference for construing ambiguous instruments as creating a vested rather than a contingent remainder.

· CONSEQUENCES of Common Law Preference for Vested Interests

(1) A vested remainder was not subject to the doctrine of destructibility of contingent remainders that defeated the grantor’s intent. This doctrine provided that a legal contingent remainder in land was destroyed if it did not vest at or before the termination of the preceding freehold estate. This doctrine is now obsolete.

(2) A vested remainder accelerated into possession upon termination of the life estate, solving vexing problems of possession and undisposed income.

(3) A vested remainder was transferable inter vivos, making land more alienable.

(4) A vested remainder was not subject to the Rule against Perpetuities, a rule that defeats grantor’s intent.

· Problems, see Supp. V, p. 21

· Problem 10—see Supp. V, p. 21

· Problem 10a

· Remainder—A future interest in a transferee that will become possessory, if at all, upon the expiration of all prior interests simultaneously created.

· Remainder Subject to Total Divestment

· Problem 11—T executes a will that devises Whiteacre “to my sister A for life, and on A’s death, to her children in equal shares.” When will the class close? There is no biological probability that A will have children after she is dead (setting aside frozen eggs). Thus, the class will close on Alice’s death.

· Problem 12—T’s will contains the following provision—“4th: I bequeath a legacy of $5K to each of my grandchildren.” “5th: I devise and bequeath all of the rest, residue, and remainder of my estate to my son and daughter, D and J, in equal shares.” At the time the will was executed, T had 3 grandchildren (K, L, and M). Thereafter, but during T’s lifetime, T’s son D adopted N. T died in 1997. 2 years later, T’s daughter J gave birth to O. Which of the grandchildren take $5K legacies?

· KEY—How much money will we put aside for future grandchildren? The rule of convenience is a rule of construction based on presumed intent.

· Problem 12a

· “It is an elementary proposition of law that a trust is created when legal title to property is held by one person for the benefit of another. However, no particular words are required to create a testamentary trust. The absence of such words as “trust” or “trustee” is immaterial where the requisite intent of the testator can be found.”

· “A trust never fails for lack of a trustee.” We can, if need be, get a court to appoint one.

· “Unless a contrary intention appears in the will or such an appointment is deemed improper or undesirable, the executor would be named to the position of trustee.”

· “The rationale for permitting a class to increase in size until the time for distribution stems from a judicial recognition that generally, when a testator describes the beneficiaries of his bounty by some group designation, he has in mind ALL those persons whenever born who come within the definition of the term used to describe the group.”

· “Normally, if he had in mind the individual members of the designated group, he would have described them by name. This recognition is tempered by the presumption that testators usually did not intend to keep the class open at the expense of an indefinite delay in the distribution of the estate. Since there is NO GOOD REASON to exclude any person who is born before the period of distribution, all such persons are, in the absence of a contrary testamentary intent, deemed to be members of the class.”

· Restatement, Third, of Property, §295—“When all existent members of the class have attained the stated age, considerations of convenience require that distribution shall then be made and that the property shall not be further kept from full utilization to await the uncertain and often highly improbable conception of further members of the group. The infrequency with which a parent has further children after all of his living children have attained maturity, makes this application of the rule of convenience justifiable and causes it to frustrate the unexpressed desires of a conveyor of a few, if any, cases.”

· [According to statute 18-4-2(b),] In the absence of any provision to the contrary, every trust shall be deemed to have conferred upon the trustee a discretionary power to sell the trust estate, be it real or personal property.”

· The words “express desire” are purely precatory. 

· TEST for allowing precatory language to be construed as words of command—“ONLY if it is clear that the testator intended to impose on the individual concerned a legal obligation to make the desired disposition.”

Lux v. Lux (RI S.Ct., 1972), CB, p. 781

· T executed will on May 9, 1966. She left her residuary estate to her H, and nominated him as executor. H predeceased his wife. His death triggered the following pertinent provisions of T’s will:

“Fourth: In the event that my said H shall predecease me, then I make the following disposition of my estate—

2. “. . .I give, devise, and bequeath to my grandchildren, share and share alike.”

3. “Any real estate included in said residue shall be maintained for the benefit of said grandchildren and shall not be sold until the youngest of said grandchildren has reached twenty-one years of age.” 

· In Lux, when will the trust created by T’s will terminate? In its opinion the court lists four possibilities.

(1) When the youngest grandchild alive when the will was executed attains age 21.

(2) When the youngest grandchild alive when the testator died attains age 21.

(3) When the youngest of all living grandchildren in being at any one time attains age 21.


(4) When the youngest grandchild whenever born attains age 21.

· Court chooses (3); (4) defers the class-closing until T’s son, Anthony, Jr., dies (when no grandchildren are biologically possible).

Anthony, Jr.

Ages of children

26
24
23
21
20

· What if 20 year-old dies before reaching 21? Then the class closes.

· What if Anthony, Jr. announces to his children (ages above) that he will be having another child? The children will have to wait until new sibling turns 21 if (4) is followed.

· Problem 13: B inherits Sageacre from father with the provision that B is not allowed to “assign, sell, mortgage or otherwise transfer any interest in Sageacre during her lifetime.

· SJ—The cases cited in the problem are against restraints on alienation. However, this only applies to legal interests in property. Equity never has paid attention to rules proscribing restraints on alienation; therefore, the rule against restraints on alienation does NOT apply to trusts (see Spendthrift Trusts).

· Problem 14: M, a widow, died in 1988, leaving a will that devised her $900K estate “to my children, A, B, and C, in equal shares.” C, an attorney, invested her $300K share of her mother’s estate in various securities.

a. P sues C for malpractice. Can he reach C’s inheritance. 

No.

b. C divorces her husband. Will C’s inheritance be subject to equitable division in the divorce proceeding? Inherited property is separate property. In Texas, only community property is subject to a “just and right division.” C must trace and establish by high standard of clear and convincing evidence, however, if money from inheritance is commingled with community funds that money was from the inheritance.

· Problem 15: Spendthrift Provision.

· Spendthrift Trust—Trust wherein the beneficiaries cannot voluntarily alienate their interests nor can their creditors reach their interests. It is created by imposing a disabling restraint upon the beneficiaries and their creditors. 
a. P sues C for malpractice. Can he reach C’s income interest in the trust by garnishment or attachment? No, this is a valid spendthrift provision.

· NOTE—Whether a spendthrift clause prevents tort creditors of the trust beneficiary from reaching the trust is not settled. Commentators are solidly opposed to extending the spendthrift trust doctrine to bar tort creditors.

· But see, Sligh v. Sligh (1997)—MS court apparently became the first court to hold that a tort creditor could enforce a judgment against the tortfeasor’s interest in a spendthrift trust or in a discretionary trust. The very next year the MS legislature enacted the “Family Trust Preservation Act,” which reversed Sligh and exempted spendthrift trusts from tort creditors.

· Self-Settled Trusts—General Rule—A spendthrift trust cannot be set up by the settlor for the settlor’s own benefit.
· But see, Alaska & Delaware—have joined offshore havens by enacting legislation extending spendthrift protection to an irrevocable trust of which the settlor is a discretionary beneficiary of income or principal, if the trust is not created with the intent to defraud creditors. These statutes are promoted by banks seeking fees from managing trusts of successful earners of great wealth.
· Child Support and Alimony—Judgments for child or spousal support can be enforced against the debtor’s interest in spendthrift trusts in the majority of states.
· Deviation in Exercising Administrative Powers—See In re Pulitzer, CB, p. 655

If it is segregated in a trust and the trustee keeps adequate records, it may be shown that this was part of the inheritance from her mother. Thus, C’s inheritance will not be subject to equitable division in a divorce proceeding.

· The effect of the spendthrift trust statute is that spendthrift trusts are exempt from attachment, execution, garnishment, or other seizure.

· Court—Legislature in 1989 amended the turnover statute to provide that a court may not enter or enforce an order that requires a judgment debtor to turn over the proceeds of, or disbursements of, property that is exempt under any statute (except to enforce child support obligations). 

·  [HOWEVER] Once a trustee pays or delivers trust assets out of a spendthrift trust, they are no longer exempt under a spendthrift trust statute.

Burns v. Miller, Hiersche, Martens & Hayward, P.C. (Court of Appeals of Texas, Dallas, 1997), Supp. V, p. 26
· Turnover Order—You are under court-order to hand over non-exempt property to creditor, akin to an injunction.

· SJ—“First-cousin of garnishment.”

· Problem 16—Analogous to In re Pulitzer—A change in circumstances allows for a modification of the will.

· Problem 17—Descendants of beneficiary are not relatives of the testator, so thus the Missouri Anti-Lapse statute does not apply. 
· Precatory Language (CB, p. 575, Note 1)—Language intending to create a moral obligation, NOT a trust.

· KEY—Language evinces a suggestion

· “I wish and desire”

· “I suggest”

· “I request”

· “It is my express desire”—see Lux v. Lux.

· Antonym of Precatory =  Mandatory

· Problem 18—“I shall” is a word of mandate, desire; therefore, language is NOT precatory.

· SJ—BOTTOM LINE w/r/t Intent to Create a Trust—The words trust or trustee need not be used. The sole question in creating a trust is whether the grantor manifested an intention to create a trust relationship.


 G. CRITIQUE OF THIRD DRAFT OF HOWARD BROWN’S WILL—TRUST PROVISIONS

· Third Draft of Howard Brown’s Will

· KEY Language

· “The trustee shall pay all trust income to my children until my youngest child attains age 21.”

· REVISION—“The trustee shall pay all trust income to my [descendants] [at least] until my youngest child attains age 21.”

· FURTHER REVISION—“The trustee [may] distribute trust income to my children [from time to time] [in equal shares] until my youngest child attains age 21.”

· SJ—Replace “shall” with “may” (more discretionary).

· SJ—Give Trustee discretion to distribute income AND principal to children, not just income (e.g., if one child wants to go to an expensive private school—Duke or Vandy).

· SJ—21 may not be old enough to terminate trust, maybe go to age 25 or 30.

· Fourth Draft of Howard Brown’s Will—Testator chose 25.

· “The trustee shall pay all trust income to my children in equal shares until my youngest child attains age 25.”

· Requirements of Trustee

· Someone you can trust (e.g., someone who shares your values)

· Intelligent enough to call for help when it is needed.

H. USER-FRIENDLY WILL DRAFTING

User-Friendly Will Drafting by Stanley M. Johanson (Supp. VI, p. 4)

· SJ cites Cardozo’s opinions in McPherson v. Buick Motor Co. and Palsgraf v. Long Island Railroad. What distinguishes Cardozo’s work from that of Justice Desmond writing the opinion in Latham v. Father Divine (second sentence is 276 words long), and most legal writing in general?

· Economy of Words

· Choice of Words

· Care in Arranging Words (There are no wide gaps between the subjects and their verbs and their objects, and there are no ambiguities to leave us wondering who did what to him)
· Use of Verbs (Most of them are in simple form, and all but two are in the active voice)
· Length and Construction of his Sentences (Most of them contain only one main thought, and they vary in length: the shortest is 6 words, and the longest is 27 words)

· NOTE—SJ says, in drafting wills, always use the Arabic form for numbers, instead of writing them out.

· Schlesinger, English as a Second Language for Lawyers, 12 U.Miami Inst.Estate Planning 700 (1977).

· Mellinkoff, Legal Writing: Sense and Nonsense, pp. 1-2 (1982)

· Rule 1. Peculiar 

· “The language of the law is more peculiar than precise. Don’t confuse peculiarity with precision.”

· “Precision is sometimes peculiarly expressed, but don’t be taken in by the peculiar expression of nonsense.”

· KEY concept—LAWSICK

· Is User-Friendly Will Drafting Really All That Important?

· One of the main negligent acts for which estate planners have been found liable—Faulty Draftsmanship!
· What Precepts Should Govern the Preparation of a Will?

(1) The will should express the testamentary plan in unambiguous language, so as to eliminate any need for a will construction suit to determine what the will’s language means, or to determine who takes what.

(2) The will should cover all reasonably foreseeable contingencies, so that resort will not have to be made to rules of construction to decide who takes the testator’s property if some unprovided-for contingency occurs.

(3) The will should be technically correct as a matter of substantive law.
(4) The testamentary plan should minimize taxes to the extent that this objective is consistent with the client’s overall planning objectives.

(5) To the extent possible, the will should be expressed in language that people, as distinguished from lawyers, regularly employ.

(6) The will should be organized and written in such a way that the client has a reasonable shot at understanding it.

(7) The will should be written in a style that conforms to accepted rules of English usage as to a sentence structure and length, punctuation, and grammar.

(8) A will should be written in plain, and good, English.
· SJ’s Parting Shots on Will Drafting

· Get rid of legalese
· Get rid of “pontifical phraseology”

· Get rid of “contagious capitalization”

· Get rid of excess verbiage, redundancies
· Use the present tense

· Watch out for sentence length (optimum average length for a good technical sentence is 17-20 words)

· W/r/t Outlined Wills, in SJ’s opinion, “matters of greatest concern and interest to the client—the dispositive provisions—should be at the front of the will. The more technical provisions—appointment of fiduciaries, administrative provisions, necessary ‘lawyer’s talk’—should be at the back of the will.”

· Why Use an Outlined Will?

· Aids the attorney in organizing the will.

· Aids in will preparation and proofreading.

· Aids client understanding and receptivity.

· Fourth Draft of Howard Brown’s Will

· Contingent Trusts (see No. 5, p. 26)—In the unlikely event that something happens (e.g., Stephanie is in a terrible accident and is disabled), money goes into the trust, not a guardianship or an outright distribution.

· SJ—The Fourth Draft is a “vast improvement” over the others.

VI. DOES THE BROWN ESTATE CALL FOR “TAX PLANNING”?

**See Also Separate Tax/Insurance Outline of Supp. VI, p. 32-53, 64-70

A. THE GROSS ESTATE: PROPERTY OWNED AT DEATH

· Federal Estate Tax (FET)—Subject to a “sunset” provision (under the Byrd amendment, the bill cannot go beyond 10 years—the bill “sunsets” in 2011). Effective January 1, 2010, there will be no estate tax.

· NOTE—The gift tax is not affected by this bill.

· NOTE—Unified FET and FGT (See CB, p. 981)—The Tax Reform Act of 1976 unified gift and estate taxes for estates of decedents dying after 12/31/76, and for gifts made after that date. A single rate schedule applies to both gift and estate taxes. The rates are progressive on the basis of cumulative lifetime and death transfers. For lifetime gifts, the amount of the gift tax is determined by applying the rate schedule to cumulative gifts and then subtracting gift taxes payable on gifts made in earlier tax periods. With each substantial gift, the taxpayer steps up into a higher bracket for that gift, until the top bracket is reached. The tentative estate tax is computed by applying the rate schedule to the aggregate of the decedent’s taxable estate PLUS taxable gifts made after 1976. From this tentative tax are deducted gift taxes paid on the post-1976 gifts.

· Congress has exempted a certain amount of property from transfer taxation. Prior to 1998, the exemption was $600K. In 1998, Congress decided to increase the exemption in a series of steps until an exemption of $1M is reached in 2006.

· Unified Tax Credit—The exemption is given in the form of a tax credit, which is deducted from the tentative estate tax to determine the final estate tax. The amount of the credit is the amount of the tentative tax determined under the rate schedule which equals the amount of the exemption (see Table 2, below).

· Under the cumulative transfer system, a donor does not start at the bottom rung of the tax rates for taxable gifts in any one year but starts on the rung where prior gifts left the donor.

Table 1—The Estate and Gift Tax Rates and Unified Credit Exemption Amount

	Calendar Year
	Estate Tax Exemption
	Highest Estate and Gift Tax Rates

	2002

2003

2004

2005

2006

2007

2008

2009

2010
	$1 Million

$1 Million

$1.5 Million

$1.5 Million

$2 Million

$2 Million

$2 Million

$3.5 Million

N/A (taxes repealed)
	50%

49%

48%

47%

46%

45%

45%

45%

Top Individual FIT Rate (gift tax only)




Table 2—Unified Transfer Tax Rate Schedule (as of 2001)

	(A)

Amount Subject to Tax more—
	(B)

Amount Subject to Tax Equal to or Less than—
	(C)

Tax on Amount in Column (A)
	(D)

Rate of Tax in Excess over Amount in Column (A) Percent

	   --  

$10K

$20K

$40K

$60K

$80K

$100K

$150K

$250K

$500K

$750K

$1M

$1.25M

$1.5M

$2M

$2.5M

$3M
	$10K

$20K

$40K

$60K

$80K

$100K

$150K

$250K

$500K

$750K

$1M

$1.25M

$1.5M

$2M

$2.5M

$3M


	--

$1,800

$3,800

$8,200

$13K

$18,200

$23,800

$38,800

$70,800

$155,800

$248,300

$345,800

$448,300

$555,800

$780,800

$1,025,800

$1,290,800
	18

20

22

24

26

28

30

32

34
37

39

41

43

45

49

53

55


· FET Basics (CB, p. 1005)

· PURPOSE of FET System—To tax the value of property owned or passing at death plus the value of property given away during lifetime. This is accomplished by imposing a graduated tax rate schedule on the aggregate of the decedent’s taxable estate plus adjusted taxable gifts, against which various credits may be applied. 

· FIRST STEP—Compute the value of the decedent’s gross estate.

· IRC’s definition of the gross estate encompasses three general categories of transfers

(1) Transfers by will or intestacy;

(2) Certain lifetime transfers that, generally speaking, pass economic benefits at the death of the decedent; AND

(3) Certain nonprobate transfers.

· NOTE—The details of what transfers are included in the gross estate are spelled out in §§2033-2044 of the IRC.

· INCLUDED in the Gross Estate—

ALL property owned at death (§2033). It thus includes all assets in the probate estate as well as assets passing outside of probate by a POD designation.




+

Transfers of life insurance policies and certain other interests within 3 years of death (§2035)




+

Transfers with a retained life estate or with retained controls (§2036)




+

Transfers taking effect at death (§2037)




+

Revocable transfers (§2038)




+

Annuities and employee benefits (§2039)




+

Property passing by right of survivorship (J/T) (§2040)




+

General Powers of Appointment (§2041)




+

Life insurance (§2042)




+

Transfers for a partial consideration (§2043)




+

Certain property for which a marital deduction was previously allowed (QTIP property) (§2044)
= GROSS ESTATE

· DEDUCTIONS from the Gross Estate
- Deductions for administration expenses, debts, funeral expenses (§2053)

- Deductions for casualty losses (§2054)

- Charitable deduction (§2055)

- Marital deduction (§2056)

= TAXABLE ESTATE

· NEXT STEP—To compute the estate tax, adjusted taxable gifts are added to the taxable estate. Adjusted taxable gifts are taxable gifts made after 1976 of property not otherwise includible in the gross estate. If the property was included in the gross estate under §§2033-2044 (such as a remainder in which the decedent retained a life estate, includible under §2036), the property is not also includible as an adjusted taxable gift, for that would result in double taxation.

+ or – Adjusted Taxable Gifts (taxable gifts made after 1976, but not including gifts that are includible above in the decedent’s gross estate)

= TENTATIVE ESTATE TAX BASE (against which the tax rate schedule is applied to produce a tentative estate tax).

x Estate Tax Rate Schedule (see table 2 above) (§2001)

= TENTATIVE ESTATE TAX
· NEXT STEP—Apply various credits, which are deducted.

- Gift Taxes on Gifts Made After 1976

- Unified Estate Tax Credit (§2010)

- Credit for State Death Taxes (§2011)

- Credit for pre-1977 Gift Taxes on Property Included in Gross Estate (§2012)

-  Credit for Taxes on Prior Transfers (§2013)

- Credit for Foreign Death Taxes (§2014)




= FEDERAL ESTATE TAX!!!!!!

· Problem 1, Supp. VI, p. 58

$1,360,000     Gross Estate

–     60,000     +- 2053 deductions

$1,300,000     Taxable Estate

+              0     Adjusted Taxable Gift

$1,300,000     Tentative FET Base

$448,300

+  21,500

  469,800


      - 220,550
    Unified Credit, Which is the Equivalent of $675K Exemption

       $249,250


· Take the exemption on the back end.

· How to save estate taxes? (see Problem 2)

· Consumption—spend it!

· Bad Investments (Buy High and Sell Low)

· Charitable Contributions (She will get an income tax deduction)

· Get Married (Unlimited Marital Deduction)

· Gifts of up to $10K do not have to be reported (so she should write checks to her 8 donees)—on the first of January she can write another $80K in checks

· Problem 3—Mrs. Smith makes gifts of securities worth $100K to her children by the end of this year ($50K to each child), and gives the children another $100K in securities in January of next year. 

· You do not have to report any gift of $10K (it is not includible in tax).

2001





2002

$50,000



          $50,000 to son

-10,000                                                          -10,000 exclusion

40,000
 Taxable Gift (Son) 


40,000 taxable gift to son

+ 40,000                                                       + 40,000 to daughter

$80,000 Taxable Gift (Daughter)
          $80,000 Taxable Gifts in 2002






         + 80,000 Prior Years

$80,000 Tentative Gift Tax Base
          $160,000 Cumulative Taxable Gifts

$18,200 Tentative Gift Tax

          $38,800 + 32% of $10,000 ($3200)

-18,200 §2010 Unified Credit

Tax on Cumulative Lifetime Gifts—$42,000 






$42,000 – $18,200 = $23,800 (Tentative Gift Tax)

$18,200 (See Table 2 Above)—Mrs. Smith does not have to pay tax on it now, but it may come into the calculus at death (adjusted taxable gift using date of gift value)—see Supp. VI, p. 47.

· It is taxed on the cumulative of the lifetime. 

· SJ—No one pays gift tax anymore (2001 level is $675,000), unless your last name is Dell or Perot. The gift tax regime has been transformed from a revenue-raising measure to that of a reporting measure.

· SJ—Mrs. Smith should have spread out the gifts ($10K to each child, some in-laws, etc.)

· Problem 4—Mrs. Smith dies in 2004. Assume that the remaining assets owned by her after having made these gifts ($1.36 million minus gifts of $110K in the first year, minus gifts of $100K in the second year; or $1.15 million net after the gifts) did not change in value before her death. Assume further that the §2053 deductions in her estate total $50K, and that the securities she gave to her two children had increased in value to $340K at her death. Compute the federal estate tax due from Mrs. Smith’s estate.

$1,150,000   Gross Estate

-      50,000   §2053 Deductions

 $1,100,000   Taxable Estate

+    160,000 “Adjusted Taxable Gifts”

 $1,260,000   Tentative FET Base

(( Look at Table 2, above)

$1,260,000

    $452,600  Tentative FET
    - 345,800  Unified Credit, it is the equivalent of a $1M exemption from tax (2002)
    $106,800 = Amount Mrs. Smith Owes

· When she made those gifts, she used up $160K of her credit shelter. In 2002 and 2003, the exemption equivalent is going to be $1M (anyone dying in either of those 2 years can shelter up to $1M in taxes).

· Any Gift Tax paid on Taxable Gifts made after 1976 are deducted from the Tentative Estate Tax to get to the FET.

· Why file? Failure to file penalty may come into play.

· Problem 4a—Mrs. Smith dies within three years after making the gifts to her children. Again, the securities given to the children are worth $340,000 at her death. Is the $340,000 includible in Mrs. Smith’s gross estate under §2035, as a transfer within 3 years of death?

· The only transfer we are concerned about is the transfer of a life insurance policy within 3 years of death.

· Problem 4b—Instead of Mrs. Smith giving $50,000 to her daughter Betty, she gives $10K to each of four friends, asking them to deposit the $10K in their bank accounts and then write checks to Betty for $10,000. That way, Mrs. Smith can put $50,000 in Betty’s hands without making a taxable gift, thereby avoiding the adjusted taxable gift problem, right?

· SJ—This is subterfuge, approaching fraud, which may be subject to penalties for underreporting.

· Problem 5—Ivan, 58 years old and single, is the insured under a $200K Prudential Life Insurance Policy that names his daughter D as beneficiary. The policy has a cash surrender value of $28K. A recent medical examination shows that he may have leukemia. Ivan thereupon assigns his ownership interest in the policy to Donna. After the assignment, Ivan continues to pay the $2,000 annual premium to keep the policy in force. What are the gift tax and estate tax consequences IF Ivan dies (a) 5 years later? (b) 2 years later?

· Cash Surrender Value—The amount of money that an insurance policy having cash value, such as a whole-life policy, would yield if cashed in with the insurance company. In essence, a savings account within the life insurance policy.

· Ivan dies 5 years later?

$2,000,000

-     30,000

$1,970,000

+     18,000 Adjusted Taxable Gift
$1,988,000

$28,000

-10,000


$18,000


$3400 = Tentative Gift Tax

Life insurance payable on the death of a person is not included in FIT. 

Once Ivan assigns life insurance policy to Donna, then he no longer owns the policy (therefore, no incidents of ownership just because of payment by Ivan of premiums).

· Ivan dies 2 years later?

· ASSUME that Ivan owns other assets worth $2M and that projected §2053 deductions in the estate will total $30K.

IRC, Section 2035 (certain transfers within 3 years of death

$2,000,000

+   200,000

$2,200,000

-     30,000

$2,170,000

· Gift of $18K to D is not included (it would be double taxation).

· Life insurance proceeds are not includible in FIT. However, w/r/t FET, life insurance is includible in the gross estate (e.g., w/r/t incidents of ownership and assignment of insurance).

· BOTTOM LINE—Since Ivan did not make it for 3 years, his life insurance proceeds are includible in his gross estate.

B. NEW BASIS AT DEATH RULE

· Basis = Under the IRC, income tax is levied upon capital gain realized upon the sale of property. The amount of capital gain is the difference between the taxpayer’s “basis” and the selling price. Generally speaking, if the taxpayer purchased the property, the purchase price would be the basis. 

· W/r/t property acquired by gift, for purpose of computing gain on any subsequent sale by the donee, the donee takes the donor’s basis. For the purpose of computing loss, the donee’s basis is the value of the property on the date of the gift (see IRC §1015). 

· If property is acquired from a decedent, the basis of the property for computing both gain and loss is the value of the asset on the decedent’s death (see IRC §1014). The stepped-up basis at death means that any capital gain on property held until death escapes income taxation.

· IRC §1014. Basis of Property Acquired from a Decedent.
· IRC §1015. Basis of Property Acquired by Gifts and Transfers in Trust.
· IRC §2035: Transfers Within Three Years of Death
· Section 2035 brings into the decedent’s gross estate certain inter vivos transfers made within 3 years prior to death. The purpose of this section is to close some tax avoidance opportunities that would otherwise exist in the few years prior to death.

· Under current law, most transfers made within the three-year period are NOT includible in the gross estate. Instead, they are subject to the “adjusted taxable gifts” rule** (defined in IRC §2001(b) as “the total amount of the taxable gifts made by the decedent after 12/31/1976, other than gifts which are includible in the gross estate of the decedent”). However, Section 2035 continues to apply if the insured transfers a life insurance policy within 3 years of death.

** NOTE that, because the federal gift tax allows an annual exclusion of $10K per donee, the rules governing adjusted taxable gifts don’t come into play unless the donor’s gifts to any donee in one year exceed $10K.

**NOTE that Taxable Estate + Adjusted Taxable Gifts = The Tentative Estate Tax Base, against which the tax rate schedule under IRC §2001 is applied to produce a tentative estate tax.

· Historically (beginning in 1916), IRC §2035 taxed transfers “in contemplation of death,” with Congress first creating a rebuttable presumption that a transfer within 2 years of death was in contemplation of death.

· After 10 years, Congress amended the section to create a conclusive presumption, but, after another 6 years, the presumption again became rebuttable. Later Congress lengthened the presumptive period to 3 years.

· Litigation resulted because of the subjective state of mind of the transferor, so, in 1976, Congress eliminated the contemplation of death language. It reworded Section 2035 to require that all gifts made within 3 years of death be included in the gross estate.

· Upon reflection, this did not seem necessary inasmuch as the gift and estate taxes were unified in 1976, and any gift made within 3 years of death would be taxed at the same rate as the bequest ( Economic Recovery Tax Act of 1981 changed Section 2035 again, this time to eliminate its application to all gifts, except those, generally speaking, that have a lower valuation as a gift than they have at death.

· Amended Statute, IRC Section 2035

[Any of the following transfers made within 3 years of death is included in the decedent’s gross estate:]

(1) Any gift tax paid by the decedent or his estate on gifts made within 3 years of death. 

[PURPOSE of subsection (1): To prevent a person from giving property away immediately prior to death, and removing the amount of gift tax from the gross estate.]

(2) Any transfer or release of an interest in property if, had such interest been retained, the property would have been included in the decedent’s gross estate under any of the following sections of the IRC:


Section 2036 (transfers with retained life estate);


Section 2038 (revocable transfers)


Section 2042 (life insurance)

The gross estate includes the value of any property which would have been included had such transfer or release not been made.

[PURPOSE of subsection (2): To prevent persons from avoiding taxes by making gifts soon before death of property that balloons in value at death.]

· POLICY behind statute—Congress wants to deter taxpayers in the few years before death, from giving away property that increases greatly in value by reason of the person’s death (e.g., a gift of life insurance).

· The Right of the Surviving Spouse in Community Property

· Community property in the US is a community of acquests: H and W own the earnings and acquisitions from earnings of both spouses during marriage in undivided equal shares.

· Upon the death of one spouse, the deceased spouse can dispose of his or her half of the community assets.

· Almost all of the community property states follow the theory that H and W own equal shares in each item of community property at death. They do not own equal undivided shares in the aggregate of community property. 

· EXAMPLE—If H and W own Blackacre (worth $50K) and Whiteacre (worth $50K), each owns a half-share in each tract.

· Death v. Inter Vivos—In jurisdictions applying a reasonable gifts rule to lifetime transfers and an item theory to death transfers, should non-probate transfers to a person other than the spouse be treated as inter vivos transfers or death transfers?

· If they are death transfers, the surviving spouse is entitled to one-half of each.

· If they are inter vivos transfers, the surviving spouse may set aside only those transfers deemed unreasonable.

· Inter Vivos [Lat., “between the living”]—Of or relating to property conveyed not by will or in contemplation of an imminent death, but during the conveyor’s lifetime.

· Problem 6a

· 100 shares for $50 each = basis of $5K
· 2-for-1 split leads to 200 shares ( basis remains $5K (for 200 shares)
(i) Capital Gains = $10K – $2,500 = $7500

(ii) Capital Gains = $10K - $2,500 = $7500

(iii) Capital Gains = $20K - $5K = $15K

· Problem 6b

· Martha gives all 200 shares of stock to daughter Donna, who thereupon sells the stock for $100/share.

· Carry-Over Basis—Donee takes donor’s basis, for FIT purposes (see IRC §1015).

· $20K - $5K = $15K

· Problem 6c

· Martha’s 200 shares of stock are distributed to daughter Donna upon Martha’s death. Donna then sells the stock for $100/share.

· Stepped-up basis = Basis is the value of the property on the decedent’s death (see IRC §1014)—a.k.a., new basis at death rule.

· POLICY—Avoid double hit (estate tax + capital gains tax)
· $20K - $20K = $0

· Problem 7

· W owns Acme stock worth $100K. W’s basis in the stock is $10K. W’s husband H is terminally ill. W gives the stock to H. H dies 2 months later, leaving a will that bequeaths “all the property that I own at my death” (which of course includes the Acme stock) to W. What is W’s basis in the Acme stock?

· IRC §1014(e)(B) (Appreciated Property Acquired by Decedent by Gift within 1 Year of Death)

· W’s basis = $10K

· Problem 8

· Same facts as in Problem 7, but after W gives stock to H, H executes a codicil to his will under which he bequeaths the Acme stock to the couple’s daughter D. What is D’s basis?

· IRC §1014(a) Basis of Property Acquired from a Decedent. In General.

· D’s Basis = $100K (FMV of the property at the date of the decedent’s death.

· Why would W want to give to terminally ill H her assets? To use his $675K credit shelter (SJ—“sheltering effect”)—H may not have enough assets to qualify for exemption equivalent.

· Problem 9

· H and W, residents of Dallas, Texas (Community Property state) were married in 1985. In 1996, H bought 5,000 shares of Miramar common stock at $40/share (total cost $200K). The stock certificate named H as owner. H died in March of this year, leaving a will that bequeathed “all of my interest in Miramar stock to my wife W.” At H’s death, the value of the stock was $100/share (total value $500K). In filing H’s federal estate tax return, w/r/t the Miramar stock, what amount is includible in his gross estate? What is W’s basis in the Miramar stock for FIT purposes?

· Community funds includible on FET return ( ½ of $500K, or $250K

· SJ—Every asset in a community property state is presumptively community property (the burden is on the party asserting that it is separate property to show by clear and convincing evidence that it was separate property).

· W’s Basis = $500K or FMV at time of H’s death, §1014(b)(6)(All community property gets a new basis at death—ONLY applies to community property)

· All community property, whether it goes up or goes down, gets a new basis at death.

· Problem 10

· Same facts as above, except that H and W are lifelong residents of Illinois (Separate property/Common law state), and the purchase of the stock in 1996 was from H’s salary as a stockbroker. The stock certificate for the stock named “H and W, as JTWROS” as owners. H died in March of this year, leaving a will that bequeathed the stock to W.

· Did H make a gift to Wanda when he purchased the stock in 1996?

· No, they bought it jointly. W still has to include in FET.

· Property Passing by Right of Survivorship (see Note 9, Supp. VI, p. 37) 
· IRC Section 2040 reaches interests passing by right of survivorship. In cases of joint tenancies and tenancies by the entireties between spouses, the Qualified Joint Interest (QJI) rule of §2040(b) requires inclusion of ½ of the property’s value in the decedent’s gross estate, regardless of which spouse furnished the consideration for the property’s acquisition.

· JTWROS—1/2 undivided interest is held by spouse.

· In filing H’s FET return, w/r/t Miramar stock, what amount is includible in his gross estate?

· According to the qualified joint interest rule (see above), $250K is includible in H’s gross estate.

· If W now wants to sell the stock, what is her basis for FIT purposes?

· H’s Basis = $200 ( 500K (Stepped-Up Basis at H’s Death) + $100K (W’s share of ½ basis) = $350K (see IRC §1015); W gets ½ of H’s Stepped-Up Basis ($250K) ( $350K Basis for W.

· BOTTOM LINE—$100K + $250K = $350K

· If W sells for $500K ( W will have a capital gain of $150K.

C. THE FEDERAL GIFT TAX

· Federal Gift Tax (see Supp. VI, p. 48)

· Donative Intent Not Required

· Incomplete Gifts (Gift Tax Does NOT Apply)

· Valuation—The Willing Buyer-Willing Seller TEST

· Annual Exclusion

· IRC Section 2503(b) excludes the first $10K given to any person during the calendar year.

· POLICY—To “obviate the necessity of keeping an account of and reporting numerous small gifts.”

· Unlimited Exclusion for Medical Expense and Tuition Payments

· POLICY—Such payments should be exempt from gift taxes, without regard to the amounts paid for such purposes or to the relationship between the donor and donee.

· The Gift Tax Marital Deduction

· Split Gifts

· Computation of the Tax

· Gifts of Future Interests—Annual exclusion is NOT available.

· POLICY—Rests upon the apprehended difficulty, in many instances, of determining the number of eventual donees and the value of their respective gifts.

· Problem 1—In March of this year, H, who is married to W, gave securities worth $15K to his 20-year-old daughter D. H and W made no other gifts to D during the year (except for relatively modest birthday and Christmas presents). What are the FGT (Federal Gift Tax) consequences IF

(a) H and W live in Dallas, Texas (Community Property State)?

· Does it matter if the gift was community property (CP)? SJ says that it IS affirmatively CP UNLESS it can be shown to be separate property by clear and convincing evidence.

· H and W in CP state divide $15K as $7500 each (It is thus within the $10K exclusion and the couple does not have to file a gift tax return).

· What if $15K was H’s separate property? “Split the gift.”

(b) H and W live in Tulsa, OK (Separate Property State)?

· IRC Section 2513 (“Split Gifts” Provision) places the owner of separate property on an equal footing: “A gift made by one spouse to any person other than his spouse shall be considered as made one-half by him and one-half by his spouse” IF the other spouse consents to splitting the gift.

· Therefore, for FGT purposes, H gives $7500, W gives $7500 (no gift tax due, but H must file return evincing W’s consent).

· Problem 2—Same facts as in Problem 1 except that, in addition to giving securities worth $15K to D, H (who lives in Dallas) paid for D’s college expenses at SMU, as set out below. What are the FGT consequences?

· $9K (Tuition) + $3K (Room and Board) + $2K (Living Expenses) = $14K

· IRC Section 2503(e)—Only tuition and medical expenses are excluded from the gift tax (MUST be made directly to service provider—viz., SMU), both room and board and living expenses are subject to the gift tax.

· NOTE—Donee does NOT have to be related to the donor.
· Problem 3—Granny transfers $100K to Acme Bank as trustee of an irrevocable, unamendable trust: “The trustee may in its discretion distribute so much of the trust income and principal to my daughter Donna as the trustee deems appropriate, and on D’s death the trustee shall distribute the trust principal to my grandson Gary. What are the gift tax consequences?”

· Future Interest, therefore annual exclusion is NOT available. Donna’s attaining of the funds is predicated on the trustee’s discretionary exercise of distribution in the future.

· $100K 
· $23,800—Tax (Use Unified Credit) = $0 Tax

· Problem 3a—In the year following the trust’s creation, the trustee exercises its discretion by distributing $15K to Donna, consisting of $8K of income and $7K of trust principal? What are the gift tax consequences?
· Gift was made when trust was created.

· Granny already paid tax, so it seems like it would be double taxation. Maybe she can get an exclusion for this year. The gift was made in 1996 when Granny made the trust ($100K transfer), and when a year later a distribution is made to Donna, there is no tax consequences. 

· Basis = Income tax concept, dealing with capital gains. IRRELVANT to FET.

· Problem 3b—Suppose instead that Granny named herself (rather than Acme Bank) as trustee of the irrevocable trust. In transferring $100K to the trust, would Granny have made a completed gift for gift tax purposes?
· First part, it is not a completed gift because Granny retains the discretionary power to distribute income or principal. IRC §225.2511-2(g). 

· 2036(a)(1)—Retained life interest.

· §2036(a)(2)—Power to control beneficial enjoyment. Therefore, she does not have to file a gift tax return.
· BOTTOM LINE—If Granny serves as trustee, there is no taxable gift.

· Second part, Treas. Reg. §20.2031-1(b) mandates that the $320K is includible in gross estate for FET (“Willing Buyer/Willing Seller” TEST)

· Adjusted Taxable Gifts = $100K (even if worth $320K)

· Max. Tax Rate = 20% (as opposed to 37% in FET)

· Problem 4—Suppose, instead, that Granny created an irrevocable trust under which Gary, aged 13, as the only beneficiary. The trust provides: “The trustee may in its discretion distribute to Gary or apply for Gary’s benefit so much of the trust principal and its income as the trustee deems appropriate until Gary attains age 21, and when Gary attains age 21, the trustee shall distribute the trust principal to him. If Gary dies before reaching 21, on Gary’s death the trustee shall distribute the trust principal to Gary’s estate.” Instead of making one $100K gift to the trust, Granny commences to make annual additions to the trust of $10K. What are the gift tax consequences? See IRC 1986, 2503(c).
· §2503(c). Transfer for the Benefit of Minor.  It avoids the future interest question and therefore the $10K gift is excluded.

· Congress has dictated what the terms of this trust must be.

· Problem 4a—Granny wants to create a Section 2503(c) trust for Gary as a vehicle for annual exclusion gifts, but doesn’t want the trust to terminate when Gary reaches 21, a pretty tender age to come into any money. Can we extend the trust beyond age 21, when the statute says the trust has to terminate at age 21?
· Use a Crummey Trust—As long as the minor has legal right to the payment, Granny’s exclusions should still apply. 

· KEY to Crummey—Do kids have the right to demand payment?

· Problem 5
· Commissioner v. Estate of Noel (US S.Ct., 1965), Supp. VI, p. 56—Application of the estate tax to proceeds of life insurance policy depends on a “general legal power to exercise ownership, without regard to the owner’s ability to exercise it at a particular moment.”

· Turned in taxpayer’s favor in Crummey.

· A trust beneficiary’s legal right to demand immediate possession and enjoyment of trust corpus or income constitutes a present interest in property for purposes of the annual exclusion under section 2503(b).

· The legal right of decedent’s grandchildren to withdraw specified amounts from the trust corpus within 15 days following any contribution of property constitutes a gift of a present interest.

Estate of Cristofani v. Commissioner (US Tax Court, 1991), CB, p. 994

Maria—Claimed seven annual exclusions

Frank
Lillian—Children (have a life estate)


9—6     12—10—3—Grandchildren (have a contingent remainder, does not have to be vested)

· Issue—Whether transfers of property to a trust, where the beneficiaries possessed the right to withdraw an amount not in excess of the section 2503(b) exclusion within 15 days of such transfers, constitute gifts of a present interest in property within the meaning of section 2503(b)?

· Regulations—“An unrestricted right to the immediate use, possession, or enjoyment of property or the income from property (such as a life estate or term certain) is a present interest in property.”

· Why didn’t the IRS appeal Cristofani? Because an appeal would have taken them to the 9th Circuit (which decided the equally controversial Crummey case).

· Crummey (9th Circ., 1968)—The settlers created an irrevocable living trust for the benefit of their 4 children, some of whom were minors. The IRS disallowed exclusions w/r/t the gifts in trust for the minors during such years as they were not present interests in property. 

· Why not use a 2503(c) trust? Because one of the children was not a minor.
· Crummey TEST—“The ability of the [minor] beneficiaries, in a legal sense, to exercise their right to withdraw trust corpus, and the trustee’s right to legally resist a beneficiary’s demand for payment.”
· IRS’s Arguments in Crummey

· The children, as minors, lacked the legal capacity to make a demand on the trustee for a withdrawal.

· No guardian had been appointed; there was no one serving who could make a demand on their behalf.

· If a guardian were appointed, it would be the parents—hardly likely to exercise the demand right.

· The children did not know that additions had been made to the trust, triggering the demand right.

· The children didn’t even know that a trust had been established!

· SJ—See final scene in Some Like it Hot (“Nobody’s perfect!”).

· NOTE—Estate planners not have two basic options in drafting trusts for minors

(a) Draft a 2503(c) trust, OR

(b) Include a power in the minor, exercisable within a reasonably limited period, to withdraw the amount of the annual exclusion or less.

Used?

· Crummey, Cristofani Trust to Secure Annual Exclusions




Somewhat

· Trustee shall notify beneficiary of Granny’s addition to trust. Transfer trust into a withdrawal trust (annual exclusions thereafter are effectuated by the Crummey Trust) 

· Extended §2503(c) Trusts
                        Frequently

· Irrevocable Life Insurance Trusts
   Very Frequently

· Absent Crummey clause, this is a future interest. In order to get an annual exclusion, we need to make it a present interest. The Crummey Withdrawal Trust will allow for annual exclusion. Each child has a right to withdraw. Premium payments will be made out of the trust. 

· BOTTOM LINE—Children will get insurance money free of estate taxes.

D. FEDERAL ESTATE TAXATION OF LIFE INSURANCE

· §2042: Life Insurance

· IRC section 2042 provides that the gross estate shall include the value of insurance proceeds on the life of the decedent 
(1) IF the decedent possessed at death any of the incidents of ownership under the policies; OR

(2) IF the policy proceeds were payable to the insured’s executor or estate.

· The incidents of ownership include such policy rights as the right to change the beneficiary, to surrender, cancel, or assign the policy, or to borrow against the cash surrender value in the policy. 

· Where a person takes out a policy on his own life and names some member of the family as beneficiary, the proceeds will be taxed in the insured’s estate if he holds any incidents of ownership over the policy. This is true even of a term insurance policy that has no investment features and hence no cash surrender value, for the insured has the right to change the beneficiary designation and also the right to assign or cancel the policy. The retention of only one incident of ownership causes the full value of the insurance proceeds to be taxed under §2042.

· At one time, life insurance was included in the decedent’s gross estate if the decedent paid the premiums, but the premium-payment test was discarded in 1954.

· If an insurance policy owned by a decedent spouse (and therefore includible in the decedent’s gross estate) is payable to the surviving spouse in a lump sum, the policy proceeds qualify for the unlimited marital deduction. No taxes result from the inclusion of the policy in the decedent’s gross estate.

· If a donee of a special power of appointment can appoint trust property that includes a life insurance policy on the donee’s life, the power to appoint is an incident of ownership, and the value of the insurance will be includible in the donee’s gross estate. In drafting special powers, you should take care to exclude such life insurance from the appointive property.

· Problems, Supp. VI, p. 69

· Problem: H, a resident of Arkansas, is insured under a $200K ordinary life insurance policy that names W as primary beneficiary and D as contingent beneficiary. Policy names H as the owner of the policy and policy premiums have been paid out of H’s salary. H dies and the policy proceeds are paid to W in a lump sum. Are the policy proceeds includible in H’s gross estate? Does W have to pay income tax on $200K?

· $200K is includible in gross estate of insured (H) for estate tax purposes, see IRC §2042. Since it was paid to W, though, it comes out again thanks to the Unlimited Marital Deduction.

· There are NO income tax consequences (proceeds of life insurance are not includible in FIT)—IRC §101(a).

· Problem 1: W holds all incidents of ownership and is the owner of the policy, but insurance is on H’s life. The policy was issued in W’s name as owner when it was taken out 10 years ago, and all policy premiums have been paid out of W’s funds. H dies, and the policy proceeds are paid to W. H leaves a will that devises his entire estate to W and D in equal shares. The will names W as executor. Are the policy proceeds included in H’s gross estate?

· No, it is only when life insurance proceeds are made payable to executor or estate. W was not in her executor position when left the money (she was left the money in her individual capacity). 

· Problem 2: Same facts as in Problem 1, but W predeceases H, leaving a will that devises “all my property to H if he survives me, otherwise to D.” On the date of W’s death, the cash surrender value is $28K. H dies a year later and the policy proceeds are paid to D as a contingent beneficiary. What are the FET consequences?

· Upon W’s death? $28K is includible in her gross estate, because $200K has not matured yet (H is still alive).

· See IRC §2033

· Upon H’s death? The full $200K is includible in H’s gross estate.

· Disclaimer (see below under 3a).

· If H disclaims, by reason of the disclaimer, we treat the disclaimer as if the disclaimant predeceased the decedent ( D ends up with the policy. When H dies 2 years later, if he timely disclaimed, then the policy is not includible in H’s gross estate. 

· Problem 3: Same facts as in problem 2, except that W’s will contains the following clauses:

“3. If H survives me, I give all of my interest in any life insurance policies on the life of H to D.”

“4. If H survives me, I give all the rest, residue, and remainder of my estate to H.”

· Nothing is includible in H’s estate since H did not hold the incidents of ownership in the policy.

· Problem 3a: Refer back to problem 2, where W died leaving a will devising all her property to H, with an alternate gift to D. Is there any way we can get some favorable bottom line as in Problem 3 if W’s will did not contain the clause devising her interest in the life insurance policy to D?

· See IRC §2518—Federal Disclaimer Statute

· See TPC §37A—Statutory regime by which you may make a disclaimer.

· SJ—Anyone can disclaim a gift (e.g., beneficiary of life insurance policy may disclaim proceeds).

· If H disclaims, D inherits the proceeds of the policy.

· As long as you make disclaimer within 9 months after decedent’s death, disclaimant is treated as if he predeceased the testator. You cannot control, however, where the “chips fall.” A disclaimer has no control over who gets it by reason of his disclaimer, he is treated as if he is merely erased from the scene.

· Transfer for Value Rule—$100K of policy payout - $16K basis = $84K Ordinary Income

· SJ—Do not allow transfer of insurance for a consideration until you have read statute and accompanying regulations, seeking an exception.

E. UNLIMITED MARITAL DEDUCTION AND MARITAL DEDUCTION FORMULA CLAUSES

· IRC §2056 allows a marital deduction for certain dispositions of property to a decedent’s spouse. Before 1982, the primary purpose of the marital deduction was to equalize the tax treatment of couples residing in separate property and community property states.

· ILLUSTRATION—HYPO—Ca.1940s—Bob lives in Chicago (has $30K income)—Had to report $30K in income. Twin brother Bill lives in Dallas (has $30K income)—Had to report $15K income (himself), $15K income to W

· SJ—There is a markedly different impact under both FIT and FET.

· Generally speaking, if the couple’s wills were properly drafted, ½ of the couple’s total property would be taxable at H’s death and ½ at W’s death.

· Revenue Act of 1948—INNOVATION—Joint Tax Return—Has the effect of treating $30K of income as “two stacks” of $15K, thus bringing community property states and common law states into parity of treatment.

· Reagan Tax Act (Economic Recovery Tax Act of 1981)—Interspousal Transfers should not be taxed at all. The act adopted an unlimited marital deduction rule under both the estate tax and the gift tax. Thus, unlimited amounts of property (other than certain “terminable interests”) now can be transferred between spouses without the imposition of either a gift tax or an estate tax.

· NOTE—Taxes in the estate of the surviving spouse are not a concern unless the projected value of the survivor’s estate is greater than $675K in the year 2000 or up to $1M in the year 2006.

· NOTE—Marital deduction does not necessarily escape taxation, it merely defers taxation until the death of the surviving spouse.

· Tax Planning

· BASIC STRATEGY—Use up the exemptions of both spouses; do not let one exemption go to waste!

· MECHANISM
· Marital Deduction Formula Clause—A-3. “If my W survives me, I give to my W a cash legacy of the smallest amount that will produce the largest taxable estate that will result in no FET being payable to my estate, taking into account

(i) The value for FET purposes of all items in my gross estate which qualify for the marital deduction and which pass or have passed to my wife in a form qualifying for the marital deduction otherwise than under this gift;

(ii) The unified credit against the FET, AND

(iii) All other determinants of my estate’s FET liability. In making the computations necessary to determine the amount of this gift, values as finally determined for FET purposes shall be used. If my W does not survive me, or if no FET would be payable to my estate even if no gift were made by this paragraph, this gift shall lapse.”

· A-4. Residuary Trust. I give all the rest, residue, and remainder of my estate to the Second National Bank as trustee of a trust for the primary benefit of my W. The trustee shall pay the trust income to my W at least quarter-annually for life. In addition, the trustee shall distribute to my W, at her request, so much of the trust principal as is needed for my wife’s health, education, maintenance, or support. On my W’s death, the trustee shall distribute the trust principal to such one or more of my descendants as my W appoints by will. If or to the extent that my W does not exercise this power of appointment, on my W’s death the trustee shall distribute the trust principal to my then living descendants.

· Each spouse has an exemption from estate and gift taxation, in the form of a unified credit, which is, let us assume $1M. It is possible for a spouse to leave his or her entire estate to the other spouse, deferring taxation until the death of the surviving spouse. If this is done, however, the first spouse’s exemption is lost since all of his or her assets will be subject to taxation on the surviving spouse’s death.

· EXAMPLE—In order to use the $1M exemption, W must leave a taxable estate of $1M, which means that $1M worth of property should not qualify for the marital deduction.

· Credit Shelter Trust, or Bypass Trust—EXAMPLE—W dies, bequeathing $1M in trust to H for life, remainder as H appoints by will among W’s issue, and in default of appointment to W’s issue per stirpes. This bequest would qualify for the marital deduction as a QTIP trust if W’s executor so elected, but W’s will directs her executor not to elect the marital deduction for this trust. This $1M IS taxable at W’s death, but because of W’s $1M exemption in the form of a credit, NO TAXES ARE PAID (hence the name bypass—no taxes are payable at the spouse’s death)! The assets in the credit shelter trust are NOT taxable at H’s death because H has only a life estate coupled with a special power of appointment. The remainder of W’s assets (worth $600K) is bequeathed by W’s residuary clause outright to H. Those assets are taxable at H’s death, but no taxes are paid because the total is less than $1M.

· KEY to taking advantage of both exemptions—$1M worth of property must not qualify for the marital deduction in the estate of the first spouse to die.

· The credit shelter trust does not, of course, have to give all of the income to the surviving spouse. The credit shelter trust could give discretion to the trustee to spray the income among family members, thus reducing income taxes during the surviving spouse’s remaining life. Or the first spouse to die could use his or her $1M exemption by bequeathing that amount to children or persons other than the surviving spouse.

· What if poorer spouse dies first? In that case, the exemption will be lost to the extent of $1M because the dead spouse owns nothing. At wealthier spouse’s death, $600K ($1.6M - $600K)—see example above—will be taxable.

· SOLUTION—Wealthy spouse should transfer to poorer spouse during life property worth $600K. The wealthy spouse can give property to poorer spouse outright or in a trust. The trust can be either a marital deduction power of appointment trust or a QTIP trust, which wealthier spouse elects to be taxable at poorer spouse’s death. No gift tax is payable upon the transfer because any of these transfers qualifies for the gift tax marital deduction.

· Problems, Supp. VI, p. 70

· Problem 1a

Estate Tax Consequences in H’s Estate


$1,250,000
Gross Estate

-      40,000
2053 Deductions

- 1,210,000
Marital Deduction

$              0      Taxable Estate (No taxes are due!)



            +
    0
Adjusted Taxable Gifts





    0
Tentative FET Base





    0
Tentative FET

- $192,800
Credit—Died in 1996

 $0       FET

Unified credit = $225,550

Tax Due = $207,250 (see below)

H did not use his credit shelter (his exemption equivalent)

· Problem 1b

$1,210,000
Received from H

+     30,000
W’s own Assets

$ 1,240,000
Gross Estate

-      40,000
§2053 Deductions

$1,200,000 
Taxable Estate

+              0      Adjusted Taxable Gifts

$1,200,000 
FET Basis

$427,800

-220,550—Credit

$207,250

· Problem 2a

$1,250,000
Gross Estate

-     40,000
§2053 Deductions

 -$610,000
Marital Deduction

  $600,000 
Taxable Estate

+
   0
Adjusted Taxable Gift (taxable gifts after 1976)

 $0
Tentative estate tax base

$192,800
Tentative FET

-192,800
Unified Credit in 1996

$
0   
FET

· Problem 2b

Amount of Cash Legacy

$610,000

-100,000 
Life Insurance

-150,000
House

- 20,000
Tangibles

$340,000
Cash Legacy

· Problem 2d

$1,300,000
Gross Estate

-   40,000
2053 Deductions

-660,000
Marital Deduction

$600,000
Taxable Estate

+     
 0
Adjusted Taxable Gifts

Tentative FET Base

Tentative FET

Credit—Died in 1996

FET

Amount of Cash Legacy

$660,000


-100,000
Life Insurance

-200,000
House

-20,000
Tangibles

$340,000 Cash Legacy

The only consequence of this calculation is for new basis at death rule (if she sells her house).

· Problem 2e

$120K Gift to Son Steve in 1992

$60K-10K = $50K

$60K-10K = $50K

$1,300,000
Gross Estate (includes residence valued at $200K)

-     40,000
§2053 Deductions

-   660,000
Marital Deduction

$  550,000
Taxable Estate

$    50,000
Adjusted Taxable Gift

$  600,000
Tentative FET base

$192,800
Tentative FET

-192,800
Credit—Died in 1996

Amount of Cash Legacy

$710,000 

-100,000
Life Insurance

-200,000
House

-  20,000
Tangibles

$390,000 = Smallest marital deduction needed to eliminate taxes in H’s estate. Value of items in gross estate that qualify for marital deduction other than formula gift. Bequest produced by marital deduction formula clause.

· Problem 2f

$1,300,000
Gross Estate

-   100,000
Nonprobate Transfers 

$1,200,000
Probate Estate

-     40,000
Debts and Expenses Paid out of Estate

-     20,000
Tangibles

-   200,000
House

-  390,000
Specific Bequest

-    25,000
Gift to Sister

$  525,000 = Residuary Estate—Initial Value of Trust Corpus

· NOTE—Bequest of $25K to his sister (as well as his $50K gift in 1992 to son) does not qualify for any deduction, he used up some of his $600K shelter. Therefore, he is left with a residuary estate of $525K.

· BOTTOM LINE—$10K exclusion is only for lifetime gifts.

· Problem 3

$30,000   Assets Originally Owned by W

+20,000   Tangibles


+100,000 Life Insurance

+200,000 House

+390,000 MD formula gift

+
    Corpus of Residuary Trust

$740,000 Gross Estate



  -40,000  §2053 Deductions

+50,000  Adjusted Taxable Gift

$750,000 

· W was given a life estate (the value of the life estate upon W’s death is zero).

· HEMS (ascertainable standard related to W’s Health, Education, Maintenance, and Support)

· Power of Appointment—Only general powers lead to taxation; special powers of appointment are excepted from taxation.

F. BYPASS TRUSTS: POWERS OF APPOINTMENT AND HOW THEY ARE TAXED

· Donor = Person who creates the power of appointment.
· Donee = Person who holds the power.
· Objects = The persons in whose favor the power may be exercised.
· Appointee = A person for whom power is exercised in favor.
· Takers in Default of Appointment = The instrument creating the power of appointment may provide for these “takers” if the donee fails to exercise the power.
· Two Types of Power

(1) General Power—According to the IRC, it is “a power which is exercisable in favor of the decedent (donee), his estate, his creditors, or the creditors of his estate.” Under the federal estate and gift tax laws, any power that is not a general power is classified as a special power.
· General Power of Appointment—May permit the donee to do most of the things an owner of the fee simple could do. This is true of a general power presently exercisable.
· Although as a rule general powers should not be created if the donee is seeking favorable tax treatment, there is ONE exception. Property that passes to the spouse in such a manner as to qualify for the marital deduction is NOT taxable under the estate tax. A life estate coupled with a general testamentary power in the surviving spouse qualifies for the marital deduction (See IRC §2056(b)(5))

· Testamentary Power—When a power of appointment is created so as to be exercisable only by will.
· Because of adverse tax consequences, general powers are rarely created by the trust settlor in anyone except the surviving spouse.

(2) Special Power—A power not exercisable in favor of the donee, his estate, his creditors, or the creditors of his estate.
· Special Power of Appointment—A power to appoint among a restricted class of persons that does NOT include the decedent, his creditors, his estate, or the creditors of his estate—e.g., power to appoint among the issue of the donee.

· NOTE—Powers of appointment may be created so as to be exercisable by either deed or will or by will alone. When exercisable only by will, the power is called a testamentary power.

· NOTE—To be absolutely accurate, a power of appointment may be created in a trustee, a beneficiary of a trust, or in a person who has no other interest in property. In other words, a power may be created in anyone. 

· NOTE—However, almost all powers of appointment are created in trustees. A trustee, who has discretion to spray income among a group of beneficiaries, has a special power of appointment.

· PURPOSE—Powers of appointment are extensively employed in trusts to give the donee considerable control over the trust property while at the same time gaining some tax advantages.

· The federal tax laws provide that the holder of a general power of appointment over income or principal is treated as owner of the property. The income from the property is taxable to the donee (IRC 678).
· If the donee exercises the power during life, the property transferred by exercise is subject to gift taxation (IRC 2514)
· If the donee dies holding a general power, the property is included in the donee’s federal gross estate and is subject to estate taxation. 
· HOWEVER, property subject to a special power of appointment is NOT treated as owned by the donee. 
· HENCE, if your client wants to transfer property and avoid estate taxation at the death of the donee, while giving the donee considerable control over the property, create a special power of appointment and NOT a general power.  Federal estate taxation is imposed on estates exceeding $675K in the year 2000, with the exemption increasing annually in steps to $1M in 2006.
· Estate Tax Advantages of Special Powers

· By carefully tailoring the powers given a donee to fit the IRC, a donee can be given power to do almost anything an owner of property can do whole not being treated as owner for FET and FGT purposes. 

· EXAMPLE—Suppose that T wishes to pass property on to her daughter A, for A’s life and then to A’s children. At the same time, T wishes to give A as much power over the property as is possible without causing A to be treated as an owner for estate tax purposes. Although T cannot escape taxation at her death, T is looking ahead and wishes to skip estate taxation on A’s death. To accomplish T’s wishes, T’s will can set up a trust along the following lines:

(1) T’s will transfers legal title to the property to A as trustee. As trustee, A has the power of management. A can decide when to sell and in what to reinvest. If the trustee’s powers are broadly drafted, A can manage the property almost as if she owned it herself.

(2) T’s will gives to A, NOT as trustee but as a beneficiary, the following rights and powers:

(a) The right to receive all income;

(b) A special power of appointment exercisable by deed or will to appoint the trust property to anyone A desires except herself, her creditors, her estate, and the creditors of her estate.

(c) A power to consume the trust property measured “by an ascertainable standard related to HEMS” of A; AND

(d) A power to withdraw each year $5K or 5% of the corpus, whichever is greater.

(3) If T desires to make sure that A will be able to use the entire property if she needs it, T can appoint an independent co-trustee and give this co-trustee the power to pay A the entire principal or terminate the trust.

· None of the above powers given A, individually or collectively, causes A to be treated as owner of the trust under the FET. A has such broad control over the trust fund that in most instances she can do exactly with the trust funds as he could do if she had been bequeathed the property outright.

· Pre-1986—FET could be avoided over successive generations by the creation of successive life estates. To give the desired flexibility to cope with changing events, each successive life tenant could be given special powers of appointment as indicated above. This tax avoidance device has now been curtailed by the imposition of the generation-skipping transfers.

· Generation-Skipping Transfer (GST) Tax Advantages of Special Powers

· In 1986, Congress enacted a generation-skipping transfer tax to deal with estate tax avoidance resulting from exemption of life estates from estate taxation. See IRC §§2601-2663. A generation-skipping transfer tax is imposed on the death of a life tenant of a younger generation than the settlor’s (on A’s death in the above example). It is now Congress’s policy to exact a wealth transfer tax at every generation, either an estate tax or a generation-skipping transfer tax.

· HOWEVER, special powers of appointment continue to be useful in securing many tax advantages.

· The generation-skipping transfer tax does not apply to trusts established before 1986.

· Each transferor has a $1M exemption from GST tax (can transfer up to $1M into a dynasty trust).

· FET rates range from 37% to 55% of the decedent’s gross estate; the GST tax rate is 55% of the trust corpus.

· Bypass Trusts (Herein of Powers of Appointment), Problems, Supp. IV, p. 76

· See Article 6. Residuary Trust. After Payment of debts and expenses, residuary estate is bequeathed to Chemical Bank as trustee. During my W’s lifetime, the trustee shall distribute the trust income to my W at least as often as quarterly. In addition, the trustee shall distribute to my W, on her demand by a written instrument delivered to the trustee, so much of the trust principal as is needed for her HEMS, taking into account any other resources my W may have available for these purposes to the knowledge of the trustee. In addition, the trustee may, from time to time, distribute to my wife or to such one or more of my descendants so much of the trust principal as the trustee, in its discretion, deems appropriate for their support, comfort, and well-being. On my W’s death, the trustee shall distribute the trust principal outright to or in further trust for such one or more of my descendants as my wife appoints by her will. If or to the extent that my W does not exercise this testamentary power of appointment, on my W’s death the trustee shall distribute the trust principal to my then living children in equal shares.

· IRC §2041 General Powers of Appointment (Transferee Section of IRC)

· Gross estate includes the value of property over which the decedent, at the time of his death, held a general power of appointment.
· If the decedent held a special power of appointment, the property subject to the power is NOT taxed under section 2041.
· Bypass Trust—A trust wherein substantial economic benefits to the beneficiary occur during lifetime and yet “bypass” the beneficiary’s estate for FET purposes. 
· A Bypass Trust contains the some or all of the following provisions

(i) The beneficiary is given an income interest for life;

(ii) The beneficiary is given a power to appoint trust principal to herself so long as the power is limited by a HEMS ascertainable standard;

(iii) The beneficiary is given a power to appoint up to $5K or 5% of the trust principal to herself in any one year; AND

(iv) The beneficiary is given a special or limited power to appoint the trust principal either during her lifetime or by her will—all without estate cost.

(v) IN ADDITION TO FOUR ABOVE, the beneficiary can serve as trustee of the trust, so long as the trust’s distribution or administration powers do not have the effect of giving the beneficiary a general power of appointment.

· Two Basic Forms of Power of Appointment

· Inter Vivos or Testamentary Power of Appointment—Power to designate the remaindermen.

· Invasion Powers over Principal—Withdrawal power held by beneficiary, distribution power held by trustee.

· Problems, Supp. VI, p. 76

· Problem 4a

· Interest terminates at death; therefore no estate tax.

· Problem 4b

· See §2041(b)(1)(A)—“Power to consume, invade, or appropriate property for the benefit of the decedent which is limited by an ascertainable standard relating to HEMS of the decedent is not to be deemed a general power of appointment” and, therefore, the trust is not includible in W’s gross estate.

· HEMS—SJ, w/r/t HEMS, Congress is providing some flexibility in planning so as not to limit the beneficiary to income.

· Problem 4c

· It is only if the beneficiary has the power to withdraw principal, then and only 

· Existence of a legal power, NOT exercise of it, is important.

· W is limited by an ascertainable standard.

· SJ—PAY ATTENTION TO THE WORD GAME—“Comfortable support” (“comfort” as an adjective) is OK. However, if you use “comfort” as a noun (“comfort”)—we’re “dead in the water.

· A power vested in a trustee to invade the principal of the trust for his own benefit is sufficient to find the decedent trustee to have a general power of appointment, unless the power is limited by an ascertainable standard related to HEMS.

· Instant language—invasion of principal is permitted to the extent REQUIRED for the continued comfort of the decedent. 

· Court—“The invasion must be for the beneficiary’s continued comfort, implying, more than the minimum necessary for survival, but nevertheless reasonably necessary to maintain the beneficiary in his accustomed manner of living.”

Vissering v. Commissioner (US Ct. of Appeals, 10th Circ., 1993), CB, p. 1035

· Facts (Summary)—Because the tax court determined that P-Trustee, at the time of his death, held a general power of appointment over the assets of a trust of which he was a co-trustee, the court included the assets of the trust in P’s gross estate for FET purposes.

· SJ—BOTTOM LINE—because comfort was employed with qualifying language, it is ok; we look to state law to see what interest is created, then we apply the federal tax statutes. This was an extremely generous case in favor of the taxpayer (got to keep $708K).

· SJ—If the attorney had informed the son, he could have declined being co-trustee.

· Beneficiaries of multiple trusts (e.g., Marital trust and Family trust) cannot exclude trust assets from estate taxes by arranging the trusts in sequence.

Estate of Kurz v. Commissioner (US Ct. of Appeals, 7th Circ., 1995), CB, p. 1038

· Facts (Summary)—P-IRS claimed that certain trust assets should have been included for FET purposes because the beneficiary had full discretion to access the assets.

· Court—IRC section 2041 is designed to include in the taxable estate all assets that the decedent effectively controlled. If a beneficiary need only make a simple act or request to receive money or property, then power over the property is exercisable and should be included in the estate. The estate’s position would allow the creation of artificial mechanisms to avoid the tax implications. A trust could be divided into many funds, each of which couldn’t be touched until the previous one was exhausted. 

· Although the beneficiary could receive everything at once simply by requesting it, the estate claims that the beneficiary really only has control over those funds which have actually been depleted. The key question is what funds the beneficiary has economic control at any given moment. Without any other required or contingent events, Ethel Kurz had control over the entire Marital trust and 5% of the Family Trust at any given moment before her death. Accordingly, those funds must be included within the estate for tax purposes.

· BOTTOM LINE—The trust beneficiary obviously has control over any funds that can be accessed immediately.

· SJ—It was within Mrs. Kurz’s “blocking condition” to withdraw the entire marital trust.

· SJ (quoting judge in Kurz)—“Tax law is often about form.”

· Problems (Continued)

· Problem 4e

· No problem—she doesn’t have the power of appointment herself.

· Problem 4g

· Not a general power, but a special power.

G. WHAT INTERESTS QUALIFY FOR THE MARITAL DEDUCTION; MARITAL DEDUCTION TRUSTS

1. Interests that Qualify for the Marital Deduction

· Interests that Qualify for the Deduction (See CB, p. 1044)
(1) The decedent must have been a citizen or resident of the U.S. at the time of death.

(2) The decedent must have been survived by his or her spouse.

(3) The value of the interest deducted must be includable in the decedent’s gross estate.

(4) The interest must pass from the decedent to the surviving spouse.

(5) The interest must be a deductible interest. More precisely, it must NOT be a “nondeductible terminable interest” within the meaning of §2056(b).

· Nondeductible Terminable Interest Rule—See CB, p. 1044-1045

“Where, on the lapse of time, on the occurrence of an event or contingency, or on the failure of an event or contingency to occur, an interest passing to the surviving spouse will terminate or fail, no deduction shall be allowed under this section w/r/t such interest—

(A) If an interest in such property passes or has passed (for less than an adequate and full consideration in money or money’s worth) from the decedent to any person other than such surviving spouse (or the estate of such spouse—[see estate trusts]); AND

(B) If by reason of such passing such person (or his heirs or assigns) may possess or enjoy any part of such property after such termination or failure of such interest so passing to the surviving spouse.”

· Clearest Example of a Terminable Interest—a life estate given to a surviving spouse, with the remainder to pass to other persons on the spouse’s death.

· EXCEPTIONS to the Terminable Interest Rule
(1) Limited Survivorship Exception—A requirement of survival up to 6 months can be attached to the interest passing to the spouse without disqualifying it for the MD. 
· IRC §2056(b)(3) provides that a devise with a limited survivor requirement is NOT a nondeductible terminable interest IF
(A) The condition of survival is for a period not exceeding 6 months, AND

(B) The contingency (the spouse’s death within the period) does not in fact occur.

(2) Life Estate Plus General Power of Appointment Trust Exception

· A.K.A., MD Power of Appointment Trust—Provides that if the spouse is given a life estate and also a general power of appointment over the property, §2056(b)(5) declares that the interest passing to the spouse qualifies for the MD—provided that 4 technical requirements are met:
(A) The surviving spouse must be entitled to all income for life, payable annually or at more frequent intervals.

(B) The power of appointment must be exercisable in favor of the spouse or her estate. In other words, the power must be a general power of appointment. The power may be exercisable during lifetime or by will.

(C) The power must be exercisable by the spouse “alone and in all events.” A general testamentary power of appointment satisfies the “all events” requirement even though it cannot be exercised by the spouse during lifetime.

(D) The spouse’s interest must not be subject to a power in anyone else to divert the property to someone other than the spouse. Thus, the trustee cannot be given a discretionary power to distribute trust corpus to, for example, the couple’s children.

(3) Estate Trusts—An interest is a nondeductible terminable interest only if, on termination of the spouse’s interest, the property passes to someone other than the surviving spouse or the spouse’s estate. Consequently, a disposition of property “to my H for life, and on his death to his estate,” whether in the form of a legal life estate or in a trust settlement, qualifies for the MD. It is rarely used because it is seen as inflexible and it causes trust assets to be subject to creditors’ claims and administration expenses in the spouse’s estate.

(4) Qualified Terminable Interest Property (QTIP) Trust Exception—Requirements to be eligible for a QTIP election as a qualified terminable interest trust (QTIPable):

(A) Income must be payable to spouse at least annually for life (A discretionary trust does not qualify)

(B) During the spouse’s lifetime, no other person can be a permissible beneficiary of the trust.

(C) Executor must make QTIP election on estate tax return.

· NOTE—The permissible terms of a QTIP trust are so attractive that the traditional MD power of appointment trust will be far less frequently used in the future. A QTIP trust is particularly attractive if the spouses have different natural beneficiaries (e.g., children by a former marriage) or if T is concerned about the prospect that his spouse may remarry and then favor the new spouse.

· NOTE—Since the beneficiary of a QTIP trust is treated as owner for gift and estate tax purposes, if the surviving spouse makes a lifetime gift of his qualified terminable interest, the value of the entire property (NOT just the value of the spouse’s income interest) is treated as a taxable gift.

· Problem 6

(ii) What if H dies 3 weeks after Mary’s death? If H fails to survive by 90 days, nothing passes to H, no marital deduction.

· In Article 5 (Supp. VI, p. 72), T can reverse USDA presumption (“if we die at the same time and the order of death cannot be ascertained, my W will be deemed to survive me”)

· PURPOSE—To split the estate and take advantage of unified credit.

· Problem 6c—Not beneficial because spouse HAS to survive the decedent.

· Problem 7—Has to be date of death, not probate.

· Problem 8—It qualifies for the marital deduction (P’s interest is a terminable interest but on her death it doesn’t pass to someone else)

· Problem 8a—Still a non-deductible terminable interest

· Problem 9—Illustration of what one of these marital deduction power of appointment trusts looks like.

·  (b)(5) marital deduction—Power of Appointment Trusts

· 9(a)—He can serve as trustee and he has a general power of appointment so it will all be subject to his estate.

· SJ—Before 1982:

· Outright Transfers

· Estate Trusts

· (b)(5) marital deduction (MD) power of appointment trusts

· Problem 11

· If T died in 1981 (before 1982 and thus before the “unlimited marital deduction” was enacted and the QTIP election rules were introduced), would this disposition qualify for the MD?

· No

· If T died in 1996? 

· It depends on whether T’s executor makes a QTIP election on the estate tax return.

· If T makes a QTIP election, we’re going to get a MD.

· SJ—W/r/t QTIP trusts, T chooses to defer taxes until the death of the surviving spouse (pay on the back end)

· If executor does not make a QTIP election, the executor elected to leave it as a terminable interest, therefore no MD.

· Problem 11b

· The trust is QTIPable—It would be a breach of fiduciary duty to distribute income at least periodically.

· Problem 11c

· Income must be assuredly guaranteed for life (therefore restriction “until W remarries” is not allowable for MD).

· Problem 12

· No MD because there is no mandate assurance that income will be distributed at least annually for life. It is discretionary.

· Necessary Language—Trustee “shall” distribute

· 12a—Novotny—if it is a legal life estate, you can make a QTIP election.

· 12b—A homestead right does not work for the MD (W has right to occupy homestead for life or for as long as she uses it as her principle residence).

· Problem 13 (Henry Randall Problem)

$980,000
Taxable Estate

-
 0
Adjusted Taxable Gifts




$980,000


$338,000
Tentative Tax




-  47,000
§2010-1981




$291,000

$960,000 ($980K = Taxable Estate; two $10K bequests used up $20K of credit shelter, had to be paid out of residuary estate)

$960,000

-291,000



$669,000 < $675K Exemption, therefore we don’t have to file Estate Tax return.

· Estate of Foster v. Commissioner (2d Circ., 1984), CB, p. 1046—T, left his wife his property for her lifetime with power to invade principal “for her needs and the needs of my children as she in her discretion may deem necessary” with remainder over to the children. The court held that bequest did not qualify for MD because W’s power to consume was not equivalent “in all events.” A power to consume is limited by a good faith standard on the part of the donee of the power. 

· General power of appointment standard in §2041 (ascertainable standard—HEMS) differs from §2056 (power must be exercised alone and in all events)

· Problem 14

· 2 KEYS to whether Trust is QTIPable

· Is the income payable at least annually for life?

· Is anyone else a permissible distributee during her lifetime?

· Therefore, the trust in question is QTIPable.

· You want to take advantage of both spouse’s unified credit. Start at the end, you will want $600K taxable estate, rather than a $20K taxable estate.

· Instead of talking about a cash legacy, we’re going to talk about fractions (fractional share of residuary estate, “I hereby make a partial election w/r/t the following fractional share of H’s residuary estate”; See Supp. VI, p. 41).

· Numerator—Just like marital deduction gift clause.

· $380,000/$960,000

· $380,000 = “Elected” portion of the Trust

· $580,000 = “Unelected” portion of the Trust

· During W’s lifetime, why would it be nice to have 2 trusts?

· Use elected portion for W’s needs.

· NOTE—Don’t forget the two $10K gifts to grandchildren

· See QTIP Election, Supp. VI, p. 112

QTIP Election. “I elect QTIP treatment for the following fractional share of the residuary trust created by Article 6 of the decedent’s will. The numerator of the fraction shall be an amount which, when added to the value for FET purposes of all items in the decedent’s gross estate which qualify for the marital deduction and which pass or have passed to the decedent’s spouse in the form qualifying for the MD otherwise than under this trust, produces the smallest MD (and thus the largest taxable estate) that will result in no FET being payable by the decedent’s estate, after allowing for the unified credit against the FET and all other factors that affect my estate’s FET liability. The denominator of the fraction shall be the value of the corpus of the residuary trust. In making this computation, values as finally determined for FET purposes shall be used.

