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Civil Procedure 2002

Policy Reasons for Federal Rules of Civil Procedure

1) Need to regulate behavior

2) Interest in accuracy and efficiency

3) Intent in procedural fairness

I.  Describing and Defining the Dispute

A. Historical Evolution of Pleading



Text: 1-25; 118-128

Rules: 1, 2, 3, 7, 8, 10, 12

Band’s Refuse Removal Inc. v. Borough of Fair Lawn, pg. 3, --

Facts: In an action challenging a municipal contract, the judge used the trial as a vehicle for conducting an investigation into the underlying transaction

Rule: A judge may not assume the role of advocate in a trial over which he presides

Kothe v. Smith, pg. 19, --

Facts: A court sanctioned Smith for not settling in what the court believed to be a timely fashion

Rule: A court may not sanction a party for refusing to settle.

Gillispie v. Goodyear Service Stores, pg 123, --

Facts: Employees of Goodyear Service Stores trespassed on Gillespie’s property, assaulted her, and caused her to put in a public jail.

Rule: Facts must be alleged in the complaint upon which plaintiff’s cause of action is based.


B. Describing and Testing the Plaintiff’s Claim


Text: 128-130

Purpose of the pleadings is to give notice

7a – Plaintiff files a complaint, which defendant can answer

--Reply

1) A response to an answer is only filed is a court orders it

2) Also a response to a counterclaim

8a –The complaint must contain 

1) A subject matter jurisdiction statement

2) A statement of the claim –what is pleader suing for

3) A demand for judgment –what the pleader wants

8a2 – a short plain statement of the claim showing pleader is entitled to relief; does not require detail except for in special matters; See problem of specificity & Rule 9

--All the rules require is a short plain statement of the claim that will give the defendant fair notice of what the plaintiffs claim is and grounds on which it rests. –Conley v. Gibson

--Notice pleading requires that defendant must be able to read and understand pleading enough for defendant to infer what she is being sued for

--If not clear defendant can file a 12b6 motion to dismiss for failure to state a claim upon which relief can be granted

12b6 Standard –It must appear beyond doubt that the plaintiff can prove no set of facts in support of his claim that would entitle him to relief. –Conley

To attack a pleading must show

1) Unintelligible

2) Can’t reply 
Gillispie (pg. 1) – pleadings were too vague
1. Problem of Specificity
Text: 131-135; 158-167

9 –Special matters for detail

1) 9b --Fraud or mistake

a. Must be pled with heightened particularity

i. What facts

ii. What detail

b. Policy implications 

i. Fair notice to defendant 

ii. Protection from stigma attached to fraud

iii. Limit in terrorum
2) 9g --Items with special damages

a. Must be pled with specificity

--Leatherman cases cannot be added to this list, such as Civil Rights cases

United States v. Board of Harbor Commissioners, pg 131, --

Facts: After the SICO Company and North American Smelting Company (D) were charged with discharging oil into navigable waters of the United States, both companies moved for a more definite statement of the government’s complaint on the ground it was vague and ambiguous.

Rule: A complaint need not be more specific if it is sufficient on its face to fairly notify the opposing party of the nature of the claim.

Ross v. A. H. Robins Company, pg 158, --

Facts: A.H. Robins Co. contended that a classification suit against it, alleging fraud, required specific factual pleading.  

Rule: A complaint alleging fraud must contain specific evidentiary factual allegations.



2. Consistency and Honesty in Pleadings




Text: 135-152

Rule: 11

Rule 11 requires attorney to sign all documents; except discovery documents, which are certified under 26

--When documents are signed it is to certify that to the best of the attorney’s knowledge after an inquiry reasonable under the circumstances

1) Paper is not for improper purpose

2) Any legal contentions warranted by the law and do not include frivolous allegations that the law should be changed

3) All factual contentions have evidentiary support

4) All denials of factual allegations have evidentiary support

1993 Amendment cut back on rule 11 claims changing that 

1) Certification is continuing – every time document is presented it is still true

2) Motions for violations of FRCP 11 are served and not filed

a. When served non-moving party has 21 days in which to withdraw the document

b. If not withdrawn in 21 days, rule 11 motion can be filed

3) Sanctions are now discretionary

a. From “shall” be imposed to “may” be imposed

b. Point of sanctions is to deter not punish

c. Usually non-monetary

McCormick v. Kopmann, pg 135, --

Zuk v. Eastern Pennsylvania Psychiatric Institute of the Medical College of 

Pennsylvania, pg 140, -- 



3. Scrutinizing the Legal Sufficiency of Plaintiff’s Claim



Text 152-158




Rule: 12b

Mitchell v. Archibald & Kendall, Inc., pg 152, --

Rule 12b6 deals with law and facts on the face of the pleadings – adding materials can convert 12b6 motion to one for Summary Judgment under rule 56


C. Defendant’s Response



1. Preanswer motion under Rule 12



Text: 182-184

Rule: 4, 12

Rule 12 tells defendant how to respond to a complaint

1) File an answer

2) File a preanswer motion

12b Preanswer motions to dismiss based on…


12b1 –Lack of subject matter jurisdiction


12b2 –Lack of personal jurisdiction


12b3 –Improper venue


12b4 –Insufficient process – something is wrong with the documents served

12b5 –Insufficient service of process –something was wrong with the way the documents were delivered; See Rule 4 under Notice
12b6 –Failure to state a claim for which relief can be granted; alleges that the complaint is insufficient based on legal or factual assertions

12b7 –Failure to join an indispensable party

12c – Motion for judgment on the pleadings

Examples: 

--Used when defense is included in answer

-- Used when a judgment is still wanted after a settlement

12e –Motion for a more definite statement; must be brought before the responsive pleading


--Complaint must be lacking in intelligibility

12f –Motion to strike; must be brought before the responsive pleading

12g – Consolidation of defenses in motion

--A motion under rule 21 must include all defenses and objections, which could be raised by motion. If an available defense is omitted she may not make a further motion on the omitted ground. She will be able to raise the ground in her answer, unless it is a ground that is waived under 12h1

12h -- disfavored defenses v favored defenses

--12h1 – 12b2, 12b3, 12b4, and 12b5 are disfavored defenses; they must be raised in the answer or preanswer motion otherwise they are waived indefinitely

--12h2 – 12b6 and 12b7 can be raised at any time through the end of trial/judgment and are waived thereafter; ex. they can’t be raised on appeal

--12h2 + 8c – affirmative defenses can be raised anywhere in the pleading – in the answer (8c) or a preanswer motion (12h2)(Under 8a – statute of limitations is an affirmative defense)

--12h3 – 12b1 is a favored defense, it can be raised at any time and is never waivable, when it is raised it is dealt with immediately

To make a complaint go away respond by… 

1) 12b6 –motion to dismiss for failure to state a claim upon which relief can be granted

2) 12e –motion for a more definite statement

3) 12c –motion for judgment on the pleadings

2. Failure to answer – default

Text: 184 –191


Rule: 55a, 55b, 55c, 60b

55 --Default is a mark or notation made by the clerk

--Entry of default 

--Equivalent of notice

--Given a chance to answer before judgment is entered


--Entry comes first, before actual default judgment is entered

--Default judgment


--Judgment entered and action is dismissed



--Entered by clerk 

1) When amount is certain 

2) When there is a failure to appear

--Entered by the court because of failure to plead or defend

55b2 --Requires 3-day notice of default judgment entry if defendant has appeared

60b --Motion to set aside a default judgment


--Provides ways to vacate judgment


--Courts are reluctant to impose

Shepard Claims Service, Inc. v. William Darrah & Associates, pg 184, --

Facts: Negligence on the part of William Darrah & Associates counsel resulted in a default being entered. 

Rule: Where a plaintiff will not be prejudiced and a meritorious defense is shown, a default should be set aside if it was the result of mere negligence.

--Defendant appeared after notice, therefore no default judgment could be entered by the clerk

--Conduct must display an attempt to thwart judicial proceedings or reckless disregard


--Not met because it seemed more like an innocent mistake

1) It was only a date issue

2) Filed soon after realization



3. The Answer



a. Admitting or Denying Averments




Text: 191-196





Rule: 8b

8b --For every allegation must admit, deny, or claim insufficient knowledge for belief

--Any admitted allegations are considered true for purposes of litigation and cannot be argued or contested

--Failure to deny an allegation is considered an admission


11b4 – Any denials must be based on evidence


10b – Separate paragraphs for each issue

41b – adjudication upon the merits with prejudice 

David v. Crompton & Knowles Corp., pg 192, --

Facts: Crompton & Knolwes denied manufacturing a certain machine on lack of information, although the facts relevant to the issue of its connection to the machine were within its knowledge and control.

Rule: A denial based on lack of information will be deemed an admission if the facts relevant to the issue are within the denying party’s knowledge and control.




b. Affirmative Defenses





Text: 196-199





Rule: 8c

8c –Affirmative defenses

--If an affirmative defense is not raised in the answer then it is waived
--To identify affirmative defenses look at plain language of statute



Examples: “Except,” “But” indicate affirmative defenses 

--15a – allows amendment of the pleadings once without permission
D.C. Electronics, Inc. v. Nartron Corp., pg 196, --

Facts: D.C. Electronics dismissed an antitrust action before Nartron Corp. had filed an answer or motion for summary judgment.

Rule: A plaintiff has an absolute right to dismiss an action before the defendant files an answer or motion for summary judgment.

Gomez v. Toledo – 




c. Counterclaims and Cross-claims




Text: 25 (SMJ); 199-204; 257-259





Rule: 13

Policy reasons for Counterclaims

1) Efficiency

2) Fairness

3) Claim preclusion 

13a – Compulsory counterclaims – arises out of the same transaction or occurrence

--A defendant must assert a compulsory counterclaim in the pending action or else it is waived/barred from being brought in future actions

13b – Permissive counterclaims – transactionally unrelated to original claim


--May be asserted but not a required

13e – Get courts permission to add counterclaim 

13f – Omitted counterclaims can be included through amendments to the answer 

13g – Cross-claims –asserted against a co-party

1) May be out of the same transaction or occurrence

2) Always permissive; never compulsory

13h – Additional parties may be made parties in a counter or cross-claim in accordance with 19 and 20

Wigglesworth v. Teamsters Local Union No. 592, pg 199, --

Facts: Certain officials of the Teamsters Local Union No. 592, when sued for violation of labor laws by Wigglesworth, counterclaimed for defamation

Rule: A party sued for violation of federal labor laws may not raise defamation as a compulsory counterclaim. Under 13 a counterclaim is compulsory if it arises out of the transaction or occurrence forming the basis of the complaint.

Test – Is there substantially the same evidence


--Logical v. Legal relationship – Wigglesworth says there must be a logical relationship
D. Voluntary Dismissal




Text: 204-206





Rule: 41a1

41 –Voluntary dismissal 

--Taking a voluntary dismissal by serving notice

1) 41a1i – One voluntary dismissal without prejudice (can file again) when notice is served before answer or preanswer motion

a. Second voluntary dismissal is with prejudice and therefore, claim cannot be filed again

2) 41a1ii – Can also have voluntary dismissal if both parties agree

41a2 –Court can order prejudice and payment of costs

Why take a voluntary dismissal

1) So you can file somewhere else

2) Gain objective purpose before damage or proceedings –ex. temporary restraining order

Defendant’s options from a voluntary dismissal

1) File a counterclaim

2) File an answer or motion for judgment on the pleadings

3) Plaintiff can only voluntarily dismiss once, which is a safeguard for defendant

41b --Involuntary dismissal – 3 basis

1) Failure to prosecute

2) Failure to follow federal rules

3) Failure to live up to court order

E. Amendments to Pleadings




Text: 207-219




Rule: 15a, 15c

15a –Amendments to the pleadings

–Plaintiff has a right to amend the pleadings once before defendant serves his answer

--If defendant files a preanswer motion, plaintiff can still amend once because defendant’s answer is still not filed

--Defendant has the right to amend once within 20 days of filing the answer

--42b – Can always order separate trials if no leave to amend

15b –Treat a new claim as if it was an amendment if it is raised and not objected to

--Then complaint can be amended afterwards to reflect evidentiary changes

--If it is later objected to at trial, amendment will be freely granted and burden is on non-amending praty to show undue prejudice or delay

David v. Crompton & Knowles Corp., pg 207, --

Facts: Claiming that it had only recently discovered new information about its liability, Crompton & Knowles Corp. sought to amend its answer to a products liability complaint filed by David to deny that it designed, manufactured, or sold the shredding machine that injured David.

Rule: A court may deny a request to amend if the amendment will result in undue prejudice to the other party or has been unduly delayed.

1) Prejudice requirement 

--Statute of limitations

2) Unduly delayed 

--Prejudiced caused by delay

15c2 –An amendment to add a new claim relates back if it concerns the same conduct, transaction, or occurrence as original complaint in pleading (if statute of limitations has run)

15c3 –An amendment to change a party will relate back if

1) Amendment concerns same conduct, transaction, or occurrence as in original claim; and

2) New party knew about case within 120 days after filing; and

3) New party must have known but for a mistake he would have been a defendant 

Swartz v. Gold Dust Casino, Inc., pg 211, --

Facts: Cavanaugh (D), added as a defendant after the statute of limitations had run, had been aware of the action prior to his addition. Cavanaugh was a partner in owning the building and the president of Gold Dust Casino.

Rule: When a newly added defendant has been aware of litigation, the statute of limitations may not apply to him.  Under 15, an amendment adding a new defendant will relate back to the original filing date if the new defendant’s potential liability arises out of the same transaction as that of which the complain is originally made, the new defendant was aware of the original litigation before the limitations period ran, and the new defendant knew or should have known that he was a proper defendant. 

**Question of whether the claims arose out of the same injury**

Two tests – Logical relationship v. Legal relationship

II. Dispute Size and Structure


A. Joinder of Claims



Text: 226-227



Rule: 18a, 42b

18a – Claim joinder --Claims can be joined at anytime when it is against the opposing party even it is not out of the same transaction or occurrence.

--By plaintiff

--Plaintiff can join any claim against defendant

--Don’t forget federal subject matter jurisdiction problems; every claim must have a basis for SMJ

--42b – Can have separate trials for issues

--By defendant

See Counterclaims (13a&b) and Cross-claims (13g) and above


B. Permissive Joinder of Parties


Text: 227-233



Rule: 20

20a –Proper parties –Permissive joinder 

--Seeks to expand scope of action and include maximum number of parties


Test for co-plaintiffs

1) Claims arose out of the same transaction or occurrence

2) Claims raise one common question of law or fact

Test for co-defendants

1) Claims against arose out of the same transaction or occurrence

2) Claims against raise one common question of law or fact

20b--Allows separate trials where joinder would lead to prejudice
21--Where joinder is improper but suit is continued

Kedra v. City of Philadelphia, pg 227, --

Facts: Kedra, suing for civil rights violations, joined parties and claims spanning a lengthy period of time (15 months). 

Rule: The fact that certain claims and parties relevant thereto span a lengthy period of time will not, in itself, prevent joinder.  As long as a claim or party is reasonably related to the main claim, joinder will be appropriate.  

--Wanted to dismiss under 20a, court used reasonable related test

Insolia v. Philip Morris, Inc., pg 229, --

--Wanted to dismiss under 21 (?) – court used logical relationship test

**Unlike Wigglesworth (pg 4) which used the same evidence test + the logical relationship test

20 –Joinder of parties

--Must be common issues of law or facts


C. Compulsory Joinder of Parties



Text: 233-252



Rule: 19
19 – Compulsory party joinder –minimum number of people who must be in the suit

--P determines parties, when P leaves out a party the court will sometimes compel the absentee party to join

--D argues there is a party missing who would cause prejudice; suit is missing an indispensable party


19a Test:  Who is necessary?

1) 19a1 –Without absentee case cannot accord complete relief

a. Efficiency concern

b. “Or” between 19a1 and 19a2, but courts usually like both

2) 19a2i –Absentee must have some interest

a. If absentee is not brought in her interest would be hurt

3) 19a2ii –Non-joinder of absentee would result in defendant being subjected to double, multiple, or inconsistent obligations

19b –When joinder is not feasible court determines if the action should proceed or be dismissed

--Normally not feasible because of (1) lack of personal jurisdiction; or (2) lack of subject matter jurisdiction ex. would destroy diversity jurisdiction



--Factors to consider when deciding to dismiss or proceed

1) Level of harm; what prejudice does absence cause to those already involved?

2) Reduce prejudice; can prejudice be lessened in shaping the relief or other measures?

3) Minimum harm; will a judgment in person’s absence be adequate?

4) Adequate remedy; will plaintiff have an adequate remedy if the action is dismissed?

Janney Montgomery Scott, Inc. v. Shepard Niles, Inc., pg 235, -- “Shepard Niles”

Facts: Shepard Niles moved to dismiss for failure to join Underwood, its parent and co-obligor to the contract Janney Montgomery Scott, Inc sued on, on the ground that Underwood was both necessary and indispensable under Rule 19.

Rule: If a contract imposes joint and several liability on its co-obligors, complete relief can be granted in a suit when only one of the co-obligors has been joined as a defendant.  When joinder is compulsory  -- a court must first determine whether a party should be joined if feasible under 19a.  If the party should be joined but joinder is not feasible because it would destroy diversity, the court must then determine whether the absent party is indispensable under 19b. If party is indispensable the action cannot go forward.

--Used 14 impleader to bring in party who is liable for suit


D. Impleader


Text: 252-257



Rule: 14

14 –Impleader

--Joins new parties; called 3rd party practice

14a – Can bring in someone new who is liable for some or all of the claim; derivative liability

--Defendant impleading another defendant becomes 3rd party plaintiff and impleaded defendant becomes 3rd party defendant

--To implead must file third party complaint and serve process on 3rd party

--Impleader must be filed 10 days after serving answer

--After 3rd party defendant is impleaded plaintiff can assert a claim against 3rd party defendant for claims arising out of the same transaction or occurrence

--3rd party defendant can assert claims arising out of the same transaction or occurrence against plaintiff

**Pay attention to SMJ problem under supplemental jurisdiction--§1367b –diversity jurisdiction—no supp. juris. over Plaintiffs claims against 3rd party defendant.

Clark v. Associates Commercial Corp., pg 252, --

Facts: After Clark sued Associates Commercial Corp for damages to his person and property when Associates employee repossessed Clark’s tractor, Associates brought a third party complaint seeking indemnity against the employee and two assistants who had effected the repossession.

Rule: Under 14, impleader is proper only if the third-party defendant is or may be liable to the third party plaintiff for all or part of the plaintiff’s claims against the third party plaintiff.

--Comparative fault v. derivative liability but defendant is impleading on agency theory


E. Intervention


Text: 268-281



Rule: 24

24 –Joins a new party when an absentee wants to join a case, either as a plaintiff or a defendant

--Must be made in timely manner


2 types of intervention

1) 24a2 --Intervention as a right

a. Absentees interest may be harmed if not joined 

b. Absentees interests are not adequately represented

c. 24a2 is similar to 19a2 

i. But it is invoked by different people

1. 19a2 is invoked by defendant

2. 24a2 is invoked by absentee

ii. Also adds that “the action may impair or impede”

2) 24b2 –Permissive intervention

a. Completely discretionary 

b. Absentees defense and claim involves a common question

**SMJ – No supplemental jurisdiction over plaintiffs intervening or absentee altogether**

Natural Resources Defense Council, Inc., v. United States Nuclear Regulatory 

Commission, pg 269, --

Facts: The American Mining Congress (AMC) and Kerr-McGee (KM) appealed the denial of their motion to intervene in an action brought by the Natural Resources Defense Council (NRDC) against the Nuclear Regulatory Commission (NRC) seeking a declaration that state-granted nuclear power operation licenses are subject to the requirement of filing an environmental impact statement and seeking an injunction of the grant for one such license by the New Mexico Environmental Improvement Agency (NMEIA).

Rule: A party may intervene in an action under 24a2 if he has an interest upon which the disposition of that action will have a significant legal effect.

22 –Interpleader; §§1335, 1397, 2361 statutory interpleader

--Multiparty litigation with a person involving property

--Stakeholder holds property and forces claimants into a single litigation action over ownership


F. Class Actions


Text: 281-294



Rule: 23

23 –Class Actions

--Representative litigation

--Class members are bound by judgment, even though they are not technically parties

23a –Four requirements for class; burden of proof is on the plaintiff

1) Numerocity – Such a large number would be impracticable in regular suit

2) Commonality – Common questions of law or fact

3) Typicality – Claims not necessarily identical but typical representation of claims

4) Adequacy of representation

23b – 3 recognized types of class actions

1) 23b1 –Prejudiced class action

a. 23b1A –Harm to absentee, individual suits will be prejudicial

b. 23b1B –Protection of interests, as a practical matter

2) 23b2 –Declaratory judgments

3) 23b3 –Damages class action; catch all provision

a. Test

i. Common question is predominant; most important part of the case

ii. Class action is superior to individual litigation

b. 23c2 --Notice requirement –class representative must notify members of the class of

i. Right to opt out; issue of consenting to personal jurisdiction if it is needed

ii. Members are bound by judgment if they choose not to opt out

iii. Any member not opting out may enter an appearance through counsel

23e –Settlement or dismissals of class action must get court approval

Hansberry v. Lee, pg 281, --

Facts: Lee sought to enjoin a sale of land to Hansberry on the grounds that the sale violated a racially restrictive covenant.

Rule: There must be adequate representation of the members of a class action or the judgment is not binding on the parties not adequately represented.

Holland v. Steele, pg 287, -- 

Facts: Holland was a member of a class composed of Dade County jail inmates, who alleged that Steele denied them counsel in violation of the their rights guaranteed by the 6th and 14th Amend.s of the Const.

Rule: The prerequisites of a class action are that (1) the class is so numerous that joinder of all members is impracticable, (2) there are questions of law or fact common to the class, (3) the claims or defenses of the representative parties are typical of the claims or defenses of the class, and (4) the representative parties will fairly and adequately protect the interests of the class.

III. Discovery


A. General Purpose and Introduction



Text: 320-330



Rule: 26, 30, 33, 34, 35, 36

26 Discovery process is self-regulating; to promote trial and decisions on the merits

26a –Required disclosure of materials even when not requested

1) Initial disclosures

a. Ex. computation of damages, insurance to cover judgment, information relating to disputed facts

b. Allegations with particularity in the pleadings require identify persons likely to have information, and documents relating to those facts

2) Experts

a. Identify those who may be used at trial ex. who, what data they have, compensation

3) Pretrial disclosure

a. Detailed information of evidence presented at trial including id of witnesses and documents to be used

26a1 –Opt out provision –opt out of initial disclosure if local rule or court order or party stipulation allows

26b1 –Discovery is substantive and must be relevant

--Such that discovery is reasonably calculated to lead to admissible evidence

26e –Duty to supplement with correct information

26g – Discovery documents; similar to 11, but 11 does not apply to the rules of discovery

1) Must be certified

Certification means that to the best of the signer’s knowledge, information, and belief, formed after a reasonable inquiry, the disclosure is complete and correct as of the time it is made

In Re Convergent Technologies Securities Litigation, pg 324, --

Facts: Unable to agree on the propriety of certain interrogatories the litigants sought judicial oversight and relief

Rule: The pretrial discovery process should be self-executing and have minimum judicial intervention.


B. Discovery Devices



Text: 330-346

Can be directed at non-parties but nonparties must be subpoenaed or can’t be compelled

--30, 31 –Depositions

--Limited to 1 day of 7 hours

--Limited explicit grounds to instruct a client not to answer

1) Privilege

2) Protective order

3) Harassment

--30b6--Corporations must send a party with sufficient knowledge

--34 –Requests for production

Applies to parties only

--33 –Interrogatories 

--Limited to 25 questions

--Requests for admissions

Can only be used for parties or persons under party’s control

--Physical and mental examinations must be court ordered based on showing

1) Health is part of controversy

2) Good cause


C. Managing the Scope and Burden of Discovery



Text: 346-360

Davis v. Ross, pg 346, --

Facts: Davis who sued Ross for libel sought information on Ross’ net worth.

Rule: Information on a defendant’s net worth may not be discovered until a verdict awarding punitive damages is made.

Kozlowski v. Sears, Roebuck & Co., pg 355, --

Facts: Sears refused to produce records because it claimed it was impossible to locate them.

Rule: If difficulty in locating records is the fault of the party requested to produce, production will not be excused.


D. Exemptions from Discovery



Text: 360-391



Rule: 26a2, 26b3, 26b4

26b1 – Discovery must be relevant in that it is reasonably calculated to lead to admissible evidence

--Cannot get discovery of materials that are privileged

--Ex. attorney-client privileged, or work product

Attorney-Client Privilege is protected if it is a (1) communication (2) in regards to business (3) made in confidence, which is (4) not waived

26b3 –Work Product Doctrine – only applies to documents and tangible things

--Work product is material generated in anticipations of litigation –Hickman; routine business is not WP

--Work product is conditionally protected but can get WP if you can show

1) There is a substantial need

2) Could not otherwise get information without undue hardship

--Policy rationale – To avoid free-rider problems and encourage parties to do their own work.
--However, WP that is mental impressions, opinions, theories, and conclusions of lawyer is absolutely privileged unless extraordinary circumstance

Hickman v. Taylor, 321

Facts: Five crewmembers drowned when a tug sank. In anticipation of litigation, the attorney for Taylor, the tug owner, interviewed the survivors. Hickman, as representative of one of the deceased, brought this action and tried by means of discovery to obtain copies of the statements Taylor’s attorney obtained from the survivors.

Rule: Material obtained by counsel in preparation for litigation is the work product of the lawyer, and while such material is not protected by the attorney-client privilege, it is not discoverable on mere demand without a showing of necessity or justification. 26b3

Upjohn Co v. United States, 372

Facts: Upjohn (D) contended that certain questionnaires prepared as part of an internal company investigation were protected from disclosure by the attorney-client privilege.

Rule: The attorney-client privilege may be applied to communications between all corporate employees and corporate counsel

--Issue of who is the client, court held the control group test was too narrow and should be expanded to a case-by-case analysis because people with information are not always in the control group

26b4 – Experts

--Used for information to cross-examine or for background – not for trial

--Non-testifying experts are treated differently


--Only get discovery from them under special circumstances


--Other party must get their own experts unless exceptional circumstances, ex. hording experts
In Re Shell Oil Refinery, 382

Facts: During pretrial discovery, the court denied discovery motions by which the Plaintiffs’ Legal Committee (P) sought the results of tests conducted by Shell (D) after an explosion at its refinery and leave of court to depose Shell’s (D) in-house experts, even though Shell did not intend to use them at trial

Rule: The facts known and opinions held by non-testifying experts who are retained or specially employed in anticipation of litigation or preparation for trial are subject to discovery only in exceptional circumstances.

E. Investigation


Text: 391-394

Corley v. Rosewood Care Center, Inc. , 391

OOPS AVOID COMPLETELY


F. Enforcing the Discovery Rules – Sanctions



Text: 394-402



Rule: 37
Rules of discovery are self-regulating

37c1 – Failure to make required disclosure

37c2 – Failure to admit

--Can recover all costs, including attorney’s fees for having to prove that a party failed to admit

26c –Protective order; can get order protecting materials if party can show

1) Overburdensome to produce materials

2) Trade secrets, etc.

Sanctions against a party

--Before seeking sanctions must show that party attempted to get information before filing for sanctions with court


37a2 –Partial failure to respond



--Answered some but not all



--Sanctions are small; can only get an order to compel answers



--Can recover costs, including attorney’s fees if order is granted



37b2 –If order to compel is granted and violated further, then big sanctions will be given


37d –Total failure to respond



--Bigger sanctions right away, with costs, including attorney’s fees



--Cannot get contempt citation


37b2 and 37b –List heavy sanctions including, 



--Establishment order, strike pleadings, strike evidence, etc.

Cine Forty-Second Street Theatre Corp. v. Allied Artists Pictures Corp, 394

Facts: The Magistrate concluded that Cine had engaged in repeated and willful noncompliance with the court’s orders regarding answering Allied’s interrogatories on the issue of damages, with the result that she precluded it from introducing evidence on that issue.

Rule: A grossly negligent failure to obey an order compelling discovery is sufficient to justify the severest disciplinary measures available under 37a.

IV. Summary Judgment


A. The Nature of the Device


Text: 403-427



Rule: 56

56 –Summary judgment

--Plaintiff must wait 20 days to file

--Defendant can file at any time

--Can be made for a single claim

--Occurs before trial; while JMOL occurs post-trial


--Different from 12b6

--12b6 –Looks to either (1) formal sufficiency or (2) legal sufficiency – if everything alleged in the complaint were true could judgment be made for plaintiff

--56 goes beyond the face of the complaint and looks at evidence

--Judge only looks at admissible evidence ex pleadings, affidavits, interrogatories, depositions, etc


--All inferences must be made in favor of non-moving party

--If judge sees one inference as more plausible than the other, then it is okay to grant Summ Judgment --Celotex
--For court to grant summary judgment, there must be

1) No issue of material fact in dispute

2) Moving party is entitled to judgment as a matter of law

 Adickes v. S.H. Kress, 407

Facts: In a civil rights action in which a conspiracy between the police and a grocery store was alleged, summary judgment was granted when Adickes could not produce evidence to support a conspiracy.

Rule: In an action based on conspiracy, summary judgment may not be granted unless a defendant can show that no evidence thereof exists.

Celotex Corp. v. Catrett, 414

Facts: The court of appeals reversed summary judgment in favor of Celotex (D) on the basis that Celotex had not offered sufficient evidence rebutting Catrett’s (P) allegations.  Summary judgment was based on that no evidence existed that the decedent had been exposed to Celotex’s products (asbestos case).

Rule: Summary judgment must be entered against a party who fails to make a showing sufficient to establish the existence of an element essential to his case and on which he bears the burden of proof at trial.

--Plaintiff can only get summary judgment when it can get a directed verdict

--Must provide proof to lead a reasonable person such that it could find for the moving party

Burden of persuasion – party will lose in action if it does not prove X

--Never shifts

--In civil cases must prove by preponderance of harm

Burden of production – party required to put forth proof 

--Shifting from party to party 


B. Meeting the Burden of Production


Text: 427-443

Arnstein v. Porter, 428

Facts: Arnstein (P) appealed summary judgment for Porter, who, Arnstein alleged, had stolen tunes for several popular songs Porter had written.

Rule: Where credibility of the parties is crucial, summary judgment is improper and a trial indispensable.

Dyer v. MacDougall, 431

Facts: Summary judgment in a defamation action was granted in favor of MacDougall (D) when he produced evidence that everyone to whom the alleged defamation was published denied receiving such statements.

Rule: Summary judgment is appropriate in a defamation action when all individuals supposedly receiving the defamatory statements deny such receipt. Summary adjudication is designed to obviate unnecessary trials.

V. Trial


A. Pretrial Conference



Text: 444-462



Rule: 16

G. Heilman Brewing Co. v. Joseph Oat Corp, pg 450

Facts: A district court sanctioned Joseph Oat Corp. (D) for failing to comply with a court order that a corporate representative with full settlement authority attend a settlement conference.

Rule: A district court may order litigants, even those represented by counsel, to appear in person at a pretrial conference to discuss the posture and settlement of their case.

--Abusive discretion – court says authority to order attendance must be liberally construed

Requirements for trial

1) Pretrial planning conference and schedule

2) Pretrial conference

Puposes for pretrial conference

1) Narrow the issues – find where the parties agree

2) Assure parties are present and/or involved

B. Phases of Trial


Text: 497-506
--Juries must be requested in civil trials

--Size of jury – usually 6-12 jurors – most states used 6 jurors

--Jury trial standard is preponderance of the evidence

--Facts are controlled by judges evidentiary rulings

--Remedy in equity is only used when remedy at law is insufficient


C. Seventh Amendment Right to a Jury Trial



Text: 506-523; 580-584



Rule: 47, 48

Purpose of jury is to resolve issues of material fact

38b – Jury demand –must be submitted or is waived and judge decides facts

--Must be served within 10 days after answer

--With counterclaims – 10 days after last pleading dealing with jury issues –ex. reply to counterclaim

38d – Jury demand may not be withdrawn without both parties consent

In civil cases the 7th Amendment preserves the right to a jury trial in suits at law (monetary damages), not in equity (any other damages)

--Courts look to English common law –Would right to jury trial have been granted in 1791 in England

1) At law—jury trial

2) In equity –no jury trial

3) Mixed cases of law and equity

i. Instead of looking at case as a whole go through case issue by issue

1. Jury is assigned by issue

2. Can request jury in jury demand for particular issues

ii. If there is an issue underlying both the at law claim and the equity claim, there must be a jury

iii. Jury issues are always tried first

1. Equity issues are tried last according to judge’s application of jury’s finding of fact

--Look at underlying issues within issues that were procedurally in equity, ex. interpleader

--In statutes that did not exist in English common law in 1791 look at

1) Common law analog claim

2) Nature of the remedy

a. If nature of remedy was to compensate in money then it is at law

3) Congress has right to give jury trial even when 7th Amend. does not

4) The 7th Amend does not apply to the states

Selection of jury


Selection



--Right to a jury trial which is roughly a representation of the community



--Usually drawn from voter registration pool


Elimination 


1) Reasonable bias –unlimited strikes for potential jurors for cause

2) Pre-emptory challenges –3 for any reason other than race or gender

Beacon Theatres Inc. Westover, 509

Facts: Beacon (D) threatened to bring an antitrust action against Fox (P) on Fox’s contract granting it exclusive rights to show first-run movies.  Fox brought a declaratory relief action against Beacon.  Beacon counterclaimed, seeking treble damages and demanding a jury trial.

Rule: Only under the most imperative circumstances can the right to a jury trial of legal issues be lost through prior determination of equitable claims, and in view of the flexible procedures of the federal rules, the Supreme Court cannot anticipate such circumstances.

Dairy Queen Inc. v. Wood, pg 517

Facts: Wood sued Dairy Queen for breach of contract in their trademark agreement, demanded a jury trial based on Dairy Queen’s having sought a money judgment as part of its complaint.

Rule: Where equitable and legal claims are joined, the legal claims are triable by a jury as a matter of right in federal courts under the Seventh Amendment.

--Accounting asks for money but isn’t considered damages

D. Judicial Control of Jury Action

1. Judgments as a Matter of Law (JMOL)



Text: 584-620



Rule: 50

50a Judgment as a matter of law (JMOL) (formerly directed verdict)

--JMOL is an exceptional order

--The effect of JMOL is to take the case away from the jury

--Timing


--Defendant can move for JMOL twice

1) At close of plaintiff’s evidence

2) At close of all evidence

--Plaintiff can move for JMOL once

1) At close of all evidence

--Standard for JMOL


--Reasonable people would not agree on result

--Evidence is so clear and overwhelming that reasonable people could not have come to a different conclusion

--Standard is the same for summary judgment – no issue of material fact in dispute

50b – Renewed judgment as a matter of law (Renewed JMOL) (formerly JNOV or judgment notwithstanding the verdict)

--Occurs after trial, jury returns with verdict, and court enters judgment on that verdict

--Losing party can then file a Renewed JMOL; if granted it results in a judgment for the moving party

--Standard for Renewed JMOL



--Same as JMOL and summary judgment


--Reasonable people would not have come to such a result



--Jury was wrong, as a matter of law judgment should be for the other party

--Motion for Renewed JMOL cannot be made unless motion for JMOL was made at the close of the evidence

--Policy rationale for Renewed JMOL – trial judge is being careful not to usurp the jury’s verdict

Galloway v. United States, 585

Facts: In Galloway’s action to obtain military disability pay, the court directed a defense verdict. 

Rule: A directed verdict does not violate the Seventh Amendment.

Lavender v. Kurn, 601

Facts: Haney was killed while working for the St. Louis-San Francisco Railway Co. (D) and the Illinois Central Railroad (D) due to head injuries suffered on the job.

Rule: An appellate court’s function in reviewing a jury verdict is exhausted as soon as it determines that there is an evidentiary basis for the jury’s verdict, and only when it finds a complete absence of probative facts to support a verdict may the court reverse it as clearly erroneous.

Guenther v. Armstrong Rubber Co., 613

Facts: In a personal injury action based on an allegedly defective tire, a directed defense award was made when Guenther and his expert disagreed over the identity of the tire.

Rule: Whether or not a crucial piece of evidence is authentic is a jury issue.

2. Motion for New Trial and Motion for Relief from Judgment




Text: 620-627, 631-635, Supplement




Rule: 59, 60

59 – Motion for a new trial

--Error at trial require that trial start over; new trial is less intrusive because neither party is bound by a judgment

--Must come within 10 days after final judgment

59a – Grounds for new trial examples

--Judge made mistake, which would not be a harmless error and which would render judgment questionable

--Prejudicial misconduct i.e. from jury, etc. or jury mistakes i.e. quotient verdict

--New evidence

--New trial will be granted if judgment is against the clear weight of the evidence

--New trial orders can be partial


--Don’t have to relitigate the whole thing; issues can be isolated for new trial

--New trial can be conditions 


--See Remittitur and Additur below
60 – Motion for relief from judgment

--If no JMOL is granted and no new trial can seek relief from judgment under 60b

--One year for mistake, newly discovered evidence, and fraud

60b6—catch all provision

--Court can vacate judgment on newly discovered evidence

--Can only be used if reason is compelling

--Court needs and values finality of judgment

--Any length of time

--Only applied for reasons not stated in 60b1-5

Ahern v. Scholz, 620

--Standard for new trial – non-moving party must show there is a genuine issue of material fact

– If a new trial is granted there is no final judgment, a grant for a new trial can’t be appealed --Note 2, 625


--Can be appealed if motion for new trial is denied

U.S. v. Kayser Roth Corp – handout

--Appeal for relief from judgment because of change in laws

--Court held law changes all the time; can’t changed judgments every time the law changes because finality in the courts is valuable
3. Remittitur and Additur



Text: 635-648

Dimick v. Schiedt, 635

Facts: Dimick claimed that the court’s increase of his damage award without his consent and consequent denial of his motion for a new trial was a denial of his Seventh Amendment right to a jury trial.

Rule: Although the damages awarded by the jury may be deemed inadequate, the court has no power to increase them even though the defendant consents to such an increase.

Dissent (Stone) The trial’s court action here is not a procedure which would curtail the jury’s essential function of deciding questions of fact.  It is in the judge’s discretion to deny a motion for a new trial without intruding on the province of the jury to decide questions of fact. He may also exercise his discretion in denying it when he knows the plaintiff will suffer no harm since he will receive a proper recovery and the defendant will suffer no harm since he consented.

--Court says remittitur is no problem because lower damages are encompassed in jury’s excessive verdict; while additur is a problem because higher damages are not encompassed within award

Remittitur—verdict in excess; damages are too high

Additur—verdict insufficient; damages are too low; unconstitutional in federal court system --Dimick

Determining size of remittitur

1) Minimum approach

2) Amount court believes should have been awarded

3) Maximum approach

4. Nature of the Verdict


Text: 648-665


Rule: 49

Whitlock v. Jackson, 648

Facts: The estate administrator for Gaisor, who had died in police custody, sought a new trial on the basis that the jury’s answers to special interrogatories were inconsistent.

Rule: A jury’s answers to interrogatories will not be a basis for overturning a verdict if any means of reconciling them with the verdict exists.

People v. Hutchinson, 659

Facts: A trial court refused to consider a juror’s affidavit of improper remarks by a bailiff to the jury trying Hutchinson.

Rule: Jurors may testify as to objective facts to impeach a verdict.

--Jury impeachment – juror misconduct – jurors can’t testify about pressure


3 Rules for jury impeachment, pg 663

1) Traditional – no juror can testify to impeach verdict

2) Iowa Rule – 

3) 60b6 Federal Rule

a. Distinguishes bewtewen external and internal influences

b. Ex. If something/one outside sees something then that someone can testify to impeach jury’s verdict

49 -- General verdict 

– Jury form needs no explanation

49b – General verdict with interrogatories


--Jury is still rendering verdict


--Asks jury to explain



--Questions are generalized

Special verdict


--Allows court and parties to submit specific questions about facts found


--Jury doesn’t render verdict – judge renders verdict based on jury’s finding of facts


--Problem – takes away juries right to render verdict

VI. Choosing the Forum

A. Geographic Location – Personal Jurisdiction and Related Matters

**Test for Jurisdiction (in chronological order)**

1) State statute covers exercise of jurisdiction

2) Constitutional requirements of due process covers exercise of jurisdiction

In personum jurisdiction, 673-674 – Court takes power over person in a suit seeking monetary damages; Judgment is entitled to full faith and credit in other states, creates a personal obligation

In rem jurisdiction, 674-675, -- No power over person but forum state has power over property in an action seeking specific real property. Judgment creates obligation over property not person; judgment will be satisfied to the extent of the property not the person.

Quasi in rem jurisdiction, 675 – No power over person but forum state has power over property and uses property to seek monetary damages; Judgment creates obligation over property not person; judgment will be satisfied to the extent of the property not the person.

--Would be in personum but can’t get it so plaintiff seeks personal jurisdiction through defendant’s property within the state

--Pennoyer – Neff had jurisdiction over Pennoyer through attached property, quasi in rem, because he couldn’t get in personam jurisdiction.

Full Faith and Credit Clause – must enforce judgments of other state courts
1. Traditional Formulation




Text: 666-667

Personal jurisdiction is a fact sensitive question of geography; what states can plaintiff sue?

Traditional rule– personal jurisdiction falls under states power and idea of due process and fairness

12b2 – Motion to dismiss for lack of personal jurisdiction allowed to use facts outside of the pleadings without converting the motion to a summary judgment
12b, 12g, 12h – Allows defendant to make a special appearance only to contest personal jurisdiction



--Can still argue merits


--It is a non-favored defense; waived if you wait 

Specific v. General Jurisdiction

General Jurisdiction – Forum has jurisdiction over defendant for a claim that arose anywhere. Contacts are so common that personal jurisdiction is satisfied; higher standard;

Specific Jurisdiction – Injury is connected to contact in state; Have jurisdiction over defendant only for a claim that arose in the forum.

Pennoyer v. Neff, 667 (1877)

Facts: Neff (P) alleged that Pennoyer’s (D) deed from a sheriff’s sale was invalid because the court ordering the sale had never obtained personal jurisdiction over Neff.

Rule: Where the object of the action is to determine the personal rights and obligations of the parties, service by publication against nonresidents is ineffective to confer jurisdiction on the court.  

--Bright line test – if you are in a state for any time the court has personal jurisdiction

Under Pennoyer:

Personal jurisdiction is satisfied when the defendant is served with process in the forum state, when a person is domicile in the state, or when personal jurisdiction is consented to, either by actual consent or by waiver (not raising it.)**

Hess – Court expanded notion of consent to implied consent – MA car accident – by driving through the state you are consenting to personal jurisdiction and a service official can be appointed to serve process.



2. Shift to Minimum Contacts




Text: 685-697
International Shoe Co. v. Washington, 686 (1945)

Facts: A state statute authorized the mailing of the notice of assessment of delinquent contributions for unemployment compensation to nonresident employers.  International Shoe Co. (D) was a nonresident corporation.  Notice of assessment was served on one of its salespersons within the state and was mailed to International’s (D) office.

Rule: For a state to subject a nonresident defendant to in personum jurisdiction due process requires that he have certain minimum contacts with it such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice.

Under International Shoe:
Qualitative Test --Minimum contacts with state such that maintenance of the suit does not offend the traditional notions of fair play and substantial justice

--Physical presence test is gone (pretty much)



Must have:

1) Contact

2) Fairness

McGee v. International Life Ins. Co, 693 (1957)

Facts: McGee (P) was the beneficiary of a life insurance policy on the life of her son, a California resident. He had purchased the policy by mail from International Life (D) and was the only California policyholder. McGee obtained a judgment for the proceeds in California, which she attempted to enforce in Texas.

Rule: Due process requires only that in order to subject a nonresident defendant to the personal jurisdiction of the forum, he have certain minimum contact with the forum and that maintenance of the suit does not offend traditional notions of fair play and substantial justice (International Shoe). The fact of solicitation of the policy in CA was a key element, can reasonably be thought to have put International Life on notice that it might be sued in CA.

--Represents the farthest extension of the minimum contacts doctrine from International Shoe

--Hanon says McGee is overbroad – begins idea of purposeful availment

Under McGee:


Factors for determining whether jurisdiction is proper under minimum contacts test:

1) Solicitation – did defendant solicit the business in the forum state?

2) Relatedness – is there a relation between defendant’s contact and the particular cause of action?

3) States’ interest – states have an interest in providing a forum for its people



3. Long Arm Statutes




Text: 697-706

Long arm statutes are statutory legislation that allows personal jurisdiction outside the forum state – state must have to satisfy first prong of personal jurisdiction requirement.

--2 Types

4) Broad, Unilimited, (such as CA) which gives the court full power to except all Constitutional basis of jurisdiction. 

i. Must address personal jurisdiction issue in every one of these cases

5) Limited or specifically enumerated acts, which specify in detail when court may accept jurisdiction.

i. Don’t need to address personal jurisdiction issue in the court with this type of LAS

ii. Ex. Transactions and business within the state, committing a tortuous act in state, owns or uses property in the state, breaches a contract in the state.

Gray v. American Radiator & Standard Sanitary Corp., 698 (1961)

Facts: Gray, a resident of Illinois, alleged that Titan’s, an Ohio corporation, negligent construction of a valve, which it sold to American, which incorporated the valve into a water heater, cause an explosion, which injured her.  P=IL, D manufacturer = PA, D valve =OH

Rule: 

--LAS analysis: Court held that under IL law a tortuous act is committed where the damage occurs for purposes of the IL long arm statute.  

--Const. Analysis: Did the defendant engage in some act or conduct by which he invoked the benefits and protections of the law of the state. To the extent that its business may be directly affected by transactions occurring in IL, it enjoys benefits from the laws of this state; that connection is indirect is irrelevant. Where a cause of action arises from alleged defects in a nonresident’s product, the use of such product in the ordinary course of commerce is sufficient contact with the state to justify that the nonresident defend there.  

--With products that get sent around – it is foreseeable that a problem could arise in another state

--Volume of business is not determinative – one act is enough

Under Gray:

Stream of commerce theory satisfies minimum contacts where it is reasonably foreseeable that a problem could arise in another state when product is there

—Did defendant engage is some act or conduct by which he invoked the benefits and protections of the forum -- Where a cause of action arises from alleged defects in a nonresident’s product, the use of such product in the ordinary course of commerce is sufficient contact with the state to justify that the nonresident defend there.  



4. Refining the Minimum Contacts Analysis




Text: 706-721; 728-750

World-Wide Volkswagon Corp. v. Woodson, 707 (1980)

Facts: The Robinsons bought a new Audi in New York from Seaway (WWV was the regional distributor) and while traveling in OK were involved in a fiery crash allegedly aggravated by Audi’s negligent placement of the gas tank.  The district court asserted personal jurisdiction over Seaway and WWV.

Rule: 

1) It is reasonably foreseeable car could end up in OK but “foreseeability that is critical to due process analysis in not the mere likelihood that a product will find its way into the forum State.  Rather it is that the defendant’s conduct and connection with the forum State are such that he should reasonably anticipate being haled into court there.”  

2) The defendant must “purposely avail” itself of the benefits and protections of the laws of the forum state. The sale of an automobile is not a sufficiently purposeful availment where the automobile is fortuitously driven. Car got to OK because of plaintiff’s unilateral action. Must be an action on the part of defendant as well

a. Purposeful availment of benefits and protections deals with getting something from the state.  It can be monetary benefits, benefit of using state roads, etc. 

Under WWV:

1) Sufficient minimum contacts are established where a defendant could reasonably foresee being haled into the court of that state, from its conduct and connection with the forum state.

a. Abstract foreseeability alone is insufficient

2) More than unilateral action, defendant must have purposefully availed itself to connections with the forum state.

Burger King Corp. v. Rudzewicz, 728 (1985)

Facts: Burger King Corporation (HQ in FL) appealed from a decision of the court of appeals finding that the district court erred in asserting personal jurisdiction over Rudzewicz (franchise owner in MI) without reasonable notice of the prospect of franchise litigation in FL and thus violated due process fairness concerns. 

Rule: Where the circumstances establish a substantial and continuing relationship with a forum state and indicate that there was a fair notice that a nonresident might be subject to suit in the forum state, the assertion of personal jurisdiction over the nonresident by the forum state, if otherwise fair, does not offend due process. Rudzewicz’s connection with FL cannot be seen as random, fortuitous, or attenuated.  The contract specified that the agreements were made in and enforced from the Miami office.  Choice of law analysis is distinct from minimum contacts jurisdiction analysis, and to hold that such choice should be ignored in determining whether a nonresident has purposefully availed himself of the benefits of the state confuses the two. 

**Burger King redirects focus from federalism to notions of traditional due process.

Under Burger King:
The court suggests a sliding scale the stronger the fairness; the lower the standard for the contact.

--Must have 

6) Contact --purposeful availment -- what are actions directed at forum?

7) Fairness – Secondary Reasonableness

i. Burden of fairness is on defendant

1. Where forum is so gravely difficult and inconvenient that defendant is as a severe disadvantage in the forum

a. Not shown by economic disparities alone

b. Not every contract will result

i. Must show connection or substantial relation with forum state

2. Factors considered for secondary reasonableness under BK
a. Burden on defendant

b. Forum states interest in adjudicating dispute

c. Burden on plaintiff

d. Judicial interest (interstate) and sought resolution

e. Shared interest of states in furthering substantive social policy

ii. In Burger King, although it was inconvenient for Rudzewicz to travel to FL from MI for litigation, it was constitutionally okay.

Asahi Metal Industry Co. v. Superior Court, 741

Facts: Asahi (P, Japan, made valve for tire) appealed from a decision of the CA Supreme Court, granting service of process, (personal jurisdiction) in Cheng Shin’s (tire co. from Taiwan) indemnity action, contending that there did not exist minimum contacts between CA and Asahi sufficient to sustain jurisdiction, when the original P, who resides in CA, was in a motorcycle accident in CA.

Rule: Court using 2nd reasonableness prong of minimum contacts test determines that due to the burden on the defendant, foreign travel for litigation (a heavy burden), and the interest of interstate judicial system that hearing the case may be disproportionate to interest in foreign policy and lack of fair notice, personal jurisdiction is unreasonable.

Concurrence (Brennan) Stream of commerce theory has satisfied minimum contacts in most courts, which have addressed the issue, it has been preserved in the decision.

-- Brennan criticizes the plurality for its characterization that this case involves the act of a consumer in bringing the product within the forum state. The arg in WWV is more applicable to distributors and retailers than to manufacturers of component parts.

Concurrence (Stevens) The minimum contacts analysis is unnecessary; jurisdiction under these facts is unreasonable and unfair.

Under Asahi:

--Court dismissed case because personal jurisdiction failed the secondary reasonableness or fairness prong of the test.

--Court is divided on contacts issue 4-4 with Stevens not taking either side of the issue

Stream of Commerce Theory – 2 Views

1) Product ending up in the forum state is enough for minimum contacts (Brennan)

2) Defendant must be aware of products entry into the state, plus other activities that take place in the state; must have purpose to serve that state (O’Connor)

a. Must be a substantial connection between defendant and the forum state

b. Court looks for…

i. Is product deigned for use in the forum state?

ii. Is there marketing or advertising for the forum state?

iii. Is the product directed for use in the forum state?



5. Presence of Defendant’s Property




Text: 760-775

Harris – Property can be tangible or intangible—ex. Debts, but presence of property in the forum satisfies in rem and quasi in rem jurisdiction. 

Shaffer v. Heitner, 760 **overrules Harris**

Facts: Heitner brought a derivative suit against Greyhound (D) directors for antitrust losses it had sustained in Oregon. The suit was brought in DE, Greyhound’s state of incorporation.  P tried to gain jurisdiction quasi in rem by attaching stock in DE
Rule: Jurisdiction cannot be founded on property within a state unless there are sufficient contacts within the meaning of the test developed in International Shoe.

Under Shaffer: 

Quasi-in-rem must satisfy minimum contacts same as in personum 



6. Consent




Text: 809-815



7. The Requirement of Notice




Text: 815-824




Rule: 4

I. Rule 4 – Service of Process

What?


--2 parts of service

1) Summons 

a. Formal court document

b. 20 days to respond; unless waived see 4d

c. Get document from clerk

2) Copy of the complaint

Who serves process?

4c –Served by any non-party who is at least 18 years old

How?

4e2 –Personal service – good anywhere the defendant is located; or 

      --Substituted service – must show

1) Served at defendant’s usual abode or dwelling house

2) Served to someone of suitable age and discretion who resides there

4d – Formal service and request for waiver


--Service can be mailed and defendant can return a waiver of formal service


--Waiver of formal service gives defendant 60 days instead of 20

--4d2 – If subject to service there is a duty to waive

--If service is not waived

1) Defendant may be liable for the costs incurred; and

2) Formal service must be made

4h – Agents of corporations can be served by serving any managing or general agent of the corporation

4m – service must be made within 120 days of filing of complaint

6a – start counting day after complaint is delivered

--if last day falls on a Sunday it is moved to a Monday

--if count is less than 11 days, then the intervening weekends don’t count

--if served by mail add 2 days

**Courts are lenient with service of process rules if defendant tries to evade service**

Where?


Anywhere within the state



4k – Federal court can only serve process if state courts will allow –Uses long arm statute

--Policy rationale – Federal courts choose not to allow nation-wide service of process as a matter of comity, instead they choose to follow state rules




4k1b – Can be served process within 100 miles of state court house



**DOES NOT APPLY TO ORIGINAL DEFENDANT!!!



--Only applies to involved third parties – through impleader, etc. 

Immunity from service


In federal courts immunity from service is granted in certain districts and states



--If presence in state is as a party, witness, or lawyer in another action 



--If presence is by fraud or force, courts have held in this case presence is unseemly



--Some jurisdictions grant immunity from service on the Sabbath or on Sundays

II. Constitutional standard for notice

Mullane v. Central Hanover Bank & Trust Co., 815

Facts: Central Hanover Bank pooled a number of small trust funds, and beneficiaries (some of whom lived out of state) were notified by publication in a local newspaper.

Rule: In order to satisfy due process challenges notice must be means calculated to inform the desired parties and where they reside outside of the state and their names and addresses are available, notice by publication is insufficient.

Under Mullane:

Must use notice reasonably calculated under all the circumstances to apprise the defendant of the suit.


**Red flag –some states don’t allow notice by publication in personal jurisdiction cases



--Usually okay in rem and quasi-in rem cases under Pennoyer

--When a party can’t be found, notice by publication might be justified as a last resort but must exercise due diligence in finding defendant for service of process



8. Venue




Text: 815-824; Yeazell 310-311, 313




Rule: 28 U.S.C. §§1391, 1392, 1404, 1406

Venue determines place of litigation even with personal jurisdiction; What federal court? Which district?


--Deals with convenience


--Venue is purely statutory


--Venue rules do not apply to removal

--These venue rules don’t apply to local actions (land cases); local actions venue is laid where land lies; these venue rules apply to transitory actions (all other actions)

Venue is a two part inquiry

1) Proper under §§1391, 1392?

2) Would it be more proper in a different venue?

a. Is there a reason for a change?

b. §§1404, 1406

Basic venue rules

§1391a –Diversity of citizenship jurisdiction

§1391b –Federal question jurisdiction

--Rules are the same with one difference

For all cases…


2 choices for plaintiff

1) Lay venue in any district where all defendants reside

a. Residence maybe different than citizenship; venue requires residence

b. Corporations reside in all districts where the corporation is subject to personal jurisdiction when the case is filed

c. If all defendants reside in different districts of the same state, venue can be laid in a district where any one of them resides

2) Lay venue in any district where a substantial part of the claim arose

a. Issue in Bates
**If neither choice can be met, then and only then raises the difference between §1391a and §1391b. 

§1391a –Diversity jurisdiction – Can lay venue in any district in which any defendant is subject to personal jurisdiction at the time the action is commence

§1391b –Federal question – Can lay venue in any district where defendant is found

Bates v. C& S Adjusters, Inc., 825

Facts: After Bates (WDNY) received a collection notice (debt in WDPA), which C&S (WDPA) had sent to the Bates’ old address in PA but which had been forwarded to his new address in NY, Bates brought the action in WDNY, alleging violations of the fair debt collection practices act. 

Rule: An action may be brought in a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred. Court held a substantial part of the events was the delivery of the collection notice.  

--Since C&S failed to raise the defense of lack of personal jurisdiction in their answer or preanswer motion, it was waived anyways under 12h1 –Footnote 1, pg 828

Transfer of Venue

--Venue transfers are intrasystem transfers; from one federal court to another; can’t transfer from state to state only within state in state systems

§1404 – Inconvenient venue merits transfer


§1404a – Only available if original court was proper venue but there is another place more proper


--With §1404a – Choice of law rules go with the case, even when plaintiff seeks the transfer


--Based on…

1) Convenience of the parties

2) Convenience of the witnesses

3) Interests of justice

§1406 – Applies only when original court is improper venue


--Gives court the choice

1) Can transfer in the interest of justice; or

a. Usually decides to transfer

b. Allows transfer even if court does not have personal jurisdiction 

2) Can dismiss the case

a. Usually occurs when transfer would have to be to another judicial system ex. Scotland – Piper; or federal to state transfer See forum non conveniens


9. Discretionary Decline of Jurisdiction




Text: 833-845




Rule: 28 U.S.C. §§1404, 1406

Forum non conveniens – doctrine by which court dismisses the case because there is another court which is plainly clearer or better


--Arises when there cannot be a transfer –there is a better forum in a different court system


--To grant forum non conveniens there must be a strong showing of…

1) Convenience of the parties

2) Convenience of the witnesses

3) Interests of justice


--If a case is dismissed under forum non conveniens, the court can impose conditions 

Piper Aircraft Co. v. Reyno, 833

Facts: Reyno (P-CA) the representative of five victims of an aircraft brought suit in CA state court, it was removed to federal court in CA on Div.J, then transferred to PA for more proper venue, even though the location of the crash and the homes of the victims were in Scotland.  Piper, (D1) plane manufacturer was located in PA; Hartzell (D2) the propeller manufacturer was located in OH. 

Rule: A plaintiff may not defeat a motion to dismiss for forum non conveniens merely by showing that the substantive law that would be applied in the alternative forum is less favorable to him than that of the present forum.

Under Piper:



Test

1) Plaintiff’s chosen forum imposes a heavy burden on defendant or the court

a. Would establish oppressiveness and vexation to a defendant out of all proportion to plaintiff’s convenience

2) Where plaintiff is unable to offer any specific reasons of convenience supporting his choice

Court will not likely disturb the plaintiff’s choice of forum

--In foreign cases, court does not give as much weight because it is not their home forum which would be more convenient

--Foreign cases get less of a choice because they continually clog the justice system because laws in U.S. are more advantageous

B. State vs. Federal Court – Subject Matter Jurisdiction

Subject matter jurisdiction asks what court can plaintiff sue in? State or federal


--Federal courts have limited subject matter jurisdiction under Article III §2

--Federal courts have exclusive jurisdiction over cases where there is a national interest is protected ex. antitrust laws, copyright laws, patent infringement

--State courts have general jurisdiction and can hear any case, except for a few which have exclusive federal jurisdiction

Plaintiff bears the burden of establishing grounds for federal jurisdiction


--Defendant cannot consent to federal jurisdiction—it is not waivable or consentable

12h3 – Lack of subject matter jurisdiction can be raised at any time


--When objection is made, it is addressed first, then proceed to the merits






1. Diversity of Citizenship




Text: 846-857

Policy rationale for diversity jurisdiction –To avoid prejudice against the person from out of state

§1332 –Diversity Jurisdiction

1) Diversity of citizenship

a. No diversity if any P is a citizen of the same state as any D; no one on one side of the v can be a citizen from the same state as a person on the other side of the v.

b. Test for diversity takes place when case is filed

i. Before and after filing does not matter

c. Must use the word citizenship

i. Citizenship is defined by the state in which the person is domiciled

ii. A person can only have one domicile

1. It is affirmatively changed

2. Test for domicile (citizenship)

a. Presence; plus

b. Intent to stay; to make home for foreseeable future

i. Factors

1. State registrations – ex. drivers license, voter registration

2. State licenses –ex. bar, medical

3. Bank accounts

4. Civil organization involvement –ex. chamber of commerce membership

d. Citizenship of a corporation –§1332c1

i. Corporations are citizens of all states in which they are incorporated and the one state where corporation has its principal place of business

1. Place of incorporation, usually not testable

2. Principal place of business – corporations can only have one

a. Nerve Center Test

i. Where corporate decisions are made

b. Muscle Center Test

i. Where bulk of activities take place

c. Courts usually use the Nerve Center Test unless all of the activity takes place in a single state

ii. Other business entities

1. Non-incorporated entities – partnerships, labor unions, etc. 

a. Look to citizenship of all the members of organization

b. Ex. Teamsters are everywhere; citizenship is in all states

iii. Representative suits

1. Cases with minors, incompetents and decedents of estates, look at citizenship of represented person §1332c2

2. Class action suits, look to citizenship of representative of the class action

e. U.S. Territories, Guam, Virgin Islands, D.C. will be treated as states §1332d

2) Amount in controversy

a. Must exceed $75,000 not counting interests and costs

i. Costs – the winner of the litigation can include costs, such as docket fees, etc. but attorney fees can never be included

ii. When amount in controversy is questioned --Mas
1. Must look at the face of the document and amount claimed in good faith to satisfy subject matter jurisdiction at the outset of the claim.

2. Court looks at amount claimed not amount awarded for purposes of SMJ

3. Where the good faith of the claim is challenged, court can also look to facts disclosed at trial not just face of the complaint.

iii. It must appear to a legal certainty that the claim is really for less than the jurisdictional amount to justify dismissal. --Mas
iv. Aggregation Principle; plaintiff can aggregate claims to qualify for amount

1. Aggregation of claims is permissible usually only when there is one P and one D; 2 plaintiffs cannot add claims together.

2. Amount in controversy between diverse parties must accumulate to over amount

3. Problem with compulsory counterclaims – courts are divided when allowing parties to combine amounts P- 35K + D (cc) 45K

Mas v. Perry, 847

Facts: Mr. (France) and Mrs. (MO) Mas temporarily in LA sued Perry a LA citizen in the federal district court of LA for an injury which occurred in LA. The Mas’ presence in LA was for school purposes.

Rule:  A parties mere residence in a state even if the party has no intention of returning to his state of citizenship will not create citizenship for purposes of federal diversity jurisdiction.



2. Federal Question



Text: 857-878




Rule: 28 U.S.C. §1331 (Y-307)

§1331 Federal question jurisdiction is proper when a case arises under federal law


Presence of federal law alone does not make it a federal question case

**Test – Federal questions must 

1) Arise under federal law

2) Appear on the face of the complaint

a. Federal question must arise within the well-pleaded complaint –Mottley, Merrell
i. A well pleaded complaint sets forth only the plaintiff’s claim

ii. Federal question can not arise in an anticipated defense --Mottley
3) Federal claim must provide a federal cause of action

a. Does it create an explicit right to sue for violations

b. Look for an implied cause of action 

i. Merrell test – 4 factors

1. The plaintiffs are not part of the class for whose benefit the statute was passed

2. Indicia of legislative intent reveals no congressional purpose to provide a private cause of action

3. A federal cause of action would not further the underlying purposes of the legislative scheme

4. The respondent’s cause of action is a subject traditionally relegated to state law

c. Where the right to relief depends on federal law, the court has jurisdiction (Brennan’s dissent)

Louisville & Nashville R.R. v. Mottley, 857

Facts: Mottley was injured on a train owned by Louisville & Nashville RR, which granted Mottley a lifetime free pass, which he sought to enforce

Rule: Alleging an anticipated constitutional defense in the complaint does not give a federal court jurisdiction if there is no diversity of citizenship between the litigants. Federal question was in the defense not the original cause of action. Mottley’s action was really a breach of contract action with federal issues.

Declaratory Judgment Act

There is federal question jurisdiction only when the declaratory judgment defendants’ coercive action would itself be within federal jurisdiction.  –Skelly Oil 
--Underlying harm is a federal question

--Ex. Beacon Theatres—declaratory judgment that contracts are not in violation of federal law

Merrell Dow Pharmaceiticals, Inc. v. Thompson, 862

Facts: A personal injury lawsuit involved a federal standard for which no federal private action had been created.  

Rule: Federal jurisdiction does not exist where an action involves a federal standard, but Congress had not intended that a federal private right of action be created.

Dissent (Brennan) Where a plaintiff’s right to relief depends on the construction of a federal law, federal jurisdiction is proper.

**Merrell is limited to cases where it seems clear to the court that congress didn’t intend to provide a cause of action.



3. Supplemental Jurisdiction




Text: 878-891




Rule: 28 U.S.C. §1367 (Y-315)

§1367 Allows federal courts to hear claims for which it would otherwise have no subject matter jurisdiction. But…

**ALWAYS FIND A VALID REASON TO BE IN FEDERAL COURT!!** --Find original jurisdiction for every claim first, then if no subject matter jurisdiction move to supplemental jurisdiction!!!

§1367a – Supplemental jurisdiction over claims that form part of the same case or controversy with the federal jurisdiction-invoking claim

A federal court can hear a state claim if it *involves a common nucleus of operative facts (*arises out of the same transaction or occurrence) with the federal jurisdiction invoking claim –Gibbs

§1367b –Only applies to diversity jurisdiction cases --cuts back broad rule in §1367a and in Gibbs

--Supplemental jurisdiction does not apply when

1) Claims by Ps over people joined under rule 14, 19, 20, and 24

2) Claims by someone who is proposed to be joined as a plaintiff under rule 19

3) Someone seeks to intervene as a plaintiff under rule 24

Supplemental jurisdiction treats claims by defendants different then claims by plaintiff


Why? 
--Plaintiff chose to be in federal court



--Defendant should be able to assert claims; it is only fair

Pendant parties problem – 

§1367a last sentence supplemental jurisdiction even covers joining a different party if state claim is out of the same transaction or occurrence as federal claim –overruled Finley

United Mine Workers of America v. Gibbs, 879

Facts: Gibbs (P) lost his job as superintendent of a coal-mining company because of alleged unlawful influence of UMW (D).  

Issue: Federal claim was dismissed is it still proper to enter judgment on state law claim?

Rule: Under pendant jurisdiction federal courts may decide state issues, which are closely related to the federal issues being litigated.

1) Must have substantial federal question

2) Must be common nucleus of operative fact

a. Reasonably expected to try claims all at once



4. Removal Jurisdiction




Text: 905-915




Rule: 28 U.S.C. §§1441, 1446, 1447 (Y- 321, 323, 324)

§1441 –Allows defendants to have a case in state court removed to federal court

1) Can only be to a federal district ct that encompasses or embraces the state court where it was originally filed

a. All defendants must agree

b. Except in 1441c if there is a separate and independent claim

2) A case is removable if it could have been heard in federal court

a. Must do subject matter jurisdiction analysis for claims

b. Exceptions for removal in diversity cases

i. §1441b – No removal if any defendant is a citizen of the forum

ii. §1446b – No removal more than one year after case was filed in state court

3) §1446 –Procedure for removal

a. File notice of removal, don’t ask just file notice

b. Removal notice shall be filed within thirty days after the receipt by the defendant, thorough service or otherwise, of a copy of the complaint –Murphy Bros. Issue

i. Address four categories from Murphy
c. If improper plaintiff can file for a remand

i. If improper because of procedure, plaintiff must raise issue within 30 days of removal

ii. If improper because of subject matter jurisdiction; issue can be raised at any time under 12h3

Murphy Brothers, Inc. v. Michetti Pipe Stringing, Inc., 905

P (Canada) ( D (IL); Court AL

Michetti (P) faxed Murphy (D) a courtesy copy of his filed complaint on 1/26. He was formally served on 2/12.  Murphy filed for removal 30 days after formal service but 44 days after faxed copy was sent.  Michetti filed for remand. Ct of Appeals reversed and remanded d.ct, with orders to remand to state court under the words “receipt…or otherwise” interpreted as clock starts to tick upon the defendant’s receipt of any copy of the initial pleading

Rule: Defendant’s time to remove is not triggered by mere receipt of the complaint without service of process. A defendant officially becomes a party under courts power upon service. Formal service is the official trigger for responsive action. The purpose of the language is to ensure that defendant has received a copy of the complaint.  There are four categories where the defendant’s period for removal will be no less than 30 days from service, but may be more, pending on when complaint is received

1) If the summons and complaint are served together, the 30-day period runs at once

2) If the defendant is served with the summons but the complaint is furnished to the defendant sometime after, the period for removal runs from the defendant’s receipt of the complaint
3) If the defendant is served with the summons and the complaint is filed in court, but under local rules, service of the complaint is not required, removal period runs from the date the complaint is made available through filing
4) If the complaint is filed in court prior to any service, the removal period runs from the service of the summons
Dissent (Rehnquist) – Plain language meaning from court of appeals is correct and as long as D receives complaint, period for removal is triggered.
C. Choosing the Law to Apply to Diversity Cases



Text: 921-959; 976-992

In diversity jurisdiction cases the federal court needs to decide whether to apply state or federal law 

Pre-1938 – Court could apply what it believed the law ought to be, there was no reason to defer to a state court decision or state law --Swift v. Tyson, 921 (overruled by Erie)
Erie Railroad Co. v. Tompkins, 922

Facts: In a personal injury suit, a federal district court judge refused to apply applicable state law because such law was general (judge made) and not embodied in any federal statute.

Rule: Although the 1789 Rules of Decision Act left federal courts unfettered to apply their own rules of procedure in common law actions brought in federal court, state law governs substantive issues. State law includes not only statutory law but case law as well.

“There is no general federal common law” –no objective reason

Under Erie:

In a diversity jurisdiction case, federal court must apply state substantive law (makes sense because it is not a federal question, federal court is only hearing the case to make sure the laws of the state are fairly construed) 

--If there is no state court decision on point then fed. courts must defer to the common law general laws of the state.

--When jurisdictions are split court looks to legislature, or looks at what it believes the state supreme court would have decided

--State courts are free to disagree with federal courts decisions – then the next federal court decision must follow state courts decision not federal court

--However, the federal court is free to decide which procedural rules to apply

Guaranty Trust Co. v. York, 932

Facts: York (P) barred from filing suit in state court because of a state statute of limitations, brought an equity action in federal court based upon diversity of citizenship jurisdiction.

Rule: Where a state statute that would completely bar a recovery in state court has significant effect on the outcome determination of the action, even though the suit be brought in equity the federal court is bound by the state law. Court applied state statute of limitations

--Erie’s broad substantive rule was narrowed by Guaranty
--Slowly eroded by Byrd and Hanna 
Under Guaranty:

Outcome Determinative Test – a substantive test

--If applying state law leads to a different outcome then federal law, state law governs because it is substantive, even if it is labeled procedural, it is substantive in that it is determining the outcome.

Example: Cohen, 938 – Substantive issue – state statute requiring bond; federal law required no bond

--State law should be applied because different outcome 

--Under state law can’t bring suit without bond

Byrd v. Blue Ridge Rural Electric Cooperative, Inc., 944

Facts: In a diversity action a court of appeals felt constrained applying state law making certain factual determinations the province of the court alone

Rule: A federal court sitting in diversity need not follow state law allocating the fact-finding roles of judge and jury.  Established rule of presumptive validity used in Hanna, if a state law conflicts with an arguably procedural federal rule, the latter will be presumptively valid.

--Some Constitutional doctrines are so important as to be controlling over state law, the outcome notwithstanding

Under Byrd:

Balancing is a factor in determining which procedural law to use


--Interests should be balanced



In Byrd 
–State had no reason for procedural rule




--Federal rules purpose was to preserve the 7th Amend right to jury verdict

Hanna v. Plumer, 951

Facts: Plumer (P) filed a tort action in federal court in MA where Hanna (D) resided for an auto accident that occurred in SC.

Rule: The Erie Doctrine mandates that federal courts are to apply state substantive law and federal procedural law, but, where matters fall roughly between the two and are rationally capable of classification as either, the constitution grants the federal court system the power to regulate the power of its practice and pleading.

Under Hanna:

Erie was really composed of two separate doctrines/tests for which procedural law to use


Test

1) Look at source of federal rule

a. If a federal rule of civil procedure is on point, then federal rule is applied

i. Under Rules Enabling Act –Congress delegates the power to the Supreme Court to right the FRCP, this law trumps state law of procedure

ii. As long as it is Constitutional

b. If federal court looks at source and there is not FRCP on point, then under Rules Decision Act (this is a true Erie problem

i. Court takes into consideration three factors

1. Outcome Determinative Test –Guaranty
2. Balancing –Byrd
3. Avoidance of forum shopping –Hana (dicta)

a. If federal court odes its own thing it will cause litigants to flock to the fed. ct. system

b. The idea of forum shopping is unfair to those who don’t have diversity jurisdiction

c. Ask: Does applying FRCP promote forum shopping?

Gasperini v. Center for Humanities, Inc., 976

VII. Preclusive Effects of Judgments


A. Claim Preclusion (Res Judicata)



Text: 1114-1132; 1140-1153

Res Judicata—A final judgment on the merits of an action precludes the parties or their privies from relitigating issues that were or could have been raised in that action. a.k.a. Claim preclusion


--Doctrine arose out of respect for other court orders and judgments


--Only get one bite at the apple


--An affirmative defense

Test for Res Judicata

1) Did the same claimant sue the same defendant in both cases?

2) First suit must have ended in a valid final judgment on the merits

a. 41b –all judgments are treated as adjudications on the merits unless they are based on jurisdiction, venue, or indispensable parties; OR

i. Where defendant had to incur the problem of meeting the merits, dismissal will be with prejudice if request for dismissal without prejudice is made.

b. Unless court says judgment is without prejudice, not on the merits

3) Two cases must involve the same claim

a. Claimant must seek in one suit all rights to relief encompassed in that single claim or else right to it later is waived

b. What is a claim?

i. Transactional definition (Majority view) claim is a right to relief arising from the same transaction or occurrence or even a series of transactions

ii. Minority view – Look at primary rights involved to determine different claims. Ex. property damage and personal injury—two separate claims

Merger—All related claims, which could have been brought, are merged and precluded

--Arises where claimant won the first case

Bar—When P loses all other claims are barred

--Arises when claimant lost the first case

Manego v. Orleans Board of Trade, 1117

Facts: After losing an action for civil rights violations, Manego filed an antitrust action based on essentially the same facts. Skating rink case

Rule: One may not bring an action subsequent to final judgment in another action, which, although based on a different cause of action, involved essentially the same facts. 

**Transactional Test

--When the factual basis for each claim is essentially the same, so that not only could both claims be joined but they must be joined or be barred by res judicata

Rinehart v. Locke, 1141

Facts: Rinehart’s action for false arrest was dismissed for failure to allege lack of probable cause. No leave to amend was granted. P failed to show an element of the prima facie case.

Rule: The dismissal of a complaint for failure to state a claim, which does not specify whether or not it was with prejudice, is res judicata on a subsequent claim alleging the same facts.

With prejudice – on the merits

Without prejudice – not on the merits

When in need of adding another claim…

1) Amend; if denied

2) Voluntary dismissal; if denied

3) Appeal

Marrese v. American Academy of Orthopaedic Surgeons, 1145

Facts: State claim brought in state court. Federal claim brought later in federal court. A court of appeals gave preclusive effect to an antitrust action, holding that an earlier state action arising out of the same set of circumstances was res judicata.

Rule: A state court judgments preclusive effect on a federal antitrust claim shall be governed by the law of the state in which the initial judgment was rendered.  Look to the law of the state in which a judgment was rendered to determine the preclusive effect of the judgment.  Comity and respect for state laws required this 1738. 

--Federal court must apply state law – similar to the Erie Doctrine

Concurrence (Burger) State preclusion law is unclear; a federal rule may be appropriate.

Under Marrese:
1) Look to state preclusion law -- would it have a preclusive effect?

a. If no, proceed with case

b. If yes, look to §1738 – is there an exception that says we can apply federal preclusionary laws instead of state

2) §1738 – Implied exceptions

a. Look at federal statute at issue

b. Did Congress intend for federal courts to apply federal preclusive law

Restatement §26

--Claim preclusion generally does not apply where the plaintiff was unable to rely on a certain theory of the case or to seek a certain theory of the case or to seek a certain remedy because of the limitations on the subject matter jurisdiction of the courts.

--If plaintiff was precluded from bringing a federal issue in state court they should not be precluded from federal action in federal court.


B. Issue Preclusion (Collateral Estoppel)



Text: 1153-1168

Issue preclusion


--Precludes litigation of a particular issue which was previously litigated and determined


--Effect of collateral estoppel is that issue is deemed established in the second action


--An affirmative defense

Test for issue preclusion

1) Same issue was actually litigated and determined in the first case

2) That issue must have been essential or necessary to the first judgment

3) Asserted only against somebody who was a party or in privity in the first case

a. Privity

i. Sufficiently close relationship to a party in judgment (ex. Blue Goose – wife)

ii. Succeeded to an interest in property (Blue Goose); or

iii. Controlled original suit (test in Benson); or 

iv. Interests were adequately litigated (test in Benson)

4) Asserted by

a. Traditional rule –Mutuality doctrine – can only be asserted by a person who was a party in the first case

b. Modern rule –majority – Non-mutual Collateral Estoppel – Person asserting issue preclusion in second case does not have to have been a party to the first case. 

i. Only allowed when party subject to issue preclusion has had a full and fair opportunity to litigate

ii. Rejection of mutuality doctrine rests on which party is asserting the issue preclusion the defendant or the plaintiff

1. If the person asserting issue preclusion in the second case was not a party in the first and is the defendant in the second case, then it is non-mutual defensive collateral estoppel – and is generally allowed

2. If the person asserting issue preclusion in the second case was not a party in the first and is the plaintiff in the second case, then it is non-mutual offensive collateral estoppel

a. Some states reject non-mutual offensive collateral estoppel

b. Federal court will allow non-mutual offensive collateral estoppel if it is fair under the circumstances and is a case-by-case determination

c. Under Parklane non-mutual offensive collateral estoppel is allowed when

i. There was a full and fair opportunity to litigate 

ii. Defendant could foresee multiple suits 

1. Gives greater incentive to vigorously litigate

iii. Plaintiff could not have joined easily in the first case

1. Hard to meet because want to deter plaintiffs opting to wait

iv. No inconsistent judgments

1. Where sometimes different judgments are found it is unfair to allow plaintiff to pick the ones she likes

Little v. Blue Goose Motor Coach Co., 1153

Facts: A judgment was rendered for Blue Goose against Little for negligence which became final. Little and later his executrix then sued Blue Goose for personal injuries and wrongful death based on the same transaction. Suit 1 – P (bus company) for simple negligence; Suit 2 – P (Little) for (1) simple and (2) willful negl.

Rule: A previous justice court judgment constitutes estoppel by verdict to a subsequent action, involving the same parties, issues, and transaction.

--May be interposed as a defense whenever there is an identity between parties, matter, and transaction in a previous lawsuit where judgment was allowed to become final. The policy behind is to protect the finality of prior judgments and put an end to litigation.

Little was not 

1) Res judicata because courts do not like to use RJ against defendants

2) Compulsory counterclaim because there is no compulsory counterclaim in IL

a. Where state law is silent there is no res judicata

b. Where federal law doesn’t say so it is not compulsory counterclaim

Hardy v. Johns-Manville Sales Corporation, 1157

Facts: A trial court entered a collateral estoppel order regarding a failure to warn basis for products liability although the jury in the prior action could have based its finding on one of several theories. 

Rule: Collateral estoppel may not be applied when the fact-finder based its decision on one of several possible bases.

--Complete mutuality is no longer a problem – issue of facts already decided can’t be reargued

Commissioner of Internal Revenue v. Sunnen, 1162

Facts: Sunnen (P) having won a favorable determination in a prior year, sought to invoke the decision as res judicata to bar later challenges for other years where there was complete identity of facts, issues, and parties. 

Rule: Where two cases involve taxes in different taxable years, collateral estoppel will be confined to situations where the mater raised in the second suit is identical in all respects with that decided in the first proceeding, and where the controlling facts and applicable legal rules remain unchanged.

--Not res judicata because tax liability each year is a separate transaction regardless if it is under the same contract

--Not collateral estoppel for same reason not res judicata – different tax liability each year is a different issue even though it is under the same contract

--If there is an intervening change in law there is no issue preclusion

--Collateral estoppel doesn’t have to be identical in all aspect, especially (and sometimes limited to) tax cases – Note 6, 1167


C. Persons Bound by Judgment



Text: 1174-1196

Benson and Ford, Inc. v. Wanda Petroleum Co., 1174

Facts: Benson and Ford represented by the same attorney and having many of the same witnesses as a prior unsuccessful litigant against Wanda, was held subject to the decisive issues subject to collateral estoppel.

Suit 1—Shelby Gas v. Wanda (Ent. subsidy); Suit 2 – Benson v. Ent. 

Defensive

Rule: An identity of legal representation and witnesses is not sufficient to permit issue preclusion.

Under Benson:

Who controlled suit

--Level to which they are in charge of the legal theories involved and legal decisionmaking

--Ford did not have control of suit 1, Montana had control

--WWV had control

Test for adequate representation


Non-party interests must be so closely aligned that the non-party is virtually represented

1) Reports to non-party

2) Is there an expressed or implied accountability to the non-party

3) Test is fact sensitive

ex. class actions – has to adequately represent the class; indispensable parties; intervention – as a right when not adequately represented **there is no obligation to intervene—failure to intervene does not equal collateral estoppel


--Ford was not seeking to relitigate Shelby’s rights – there is no implied legal relationship

Parklane Hosiery Co. v. Shore, 1184 See non-mutual offensive collateral estoppel

Facts: Shore (P) representing a share holder class in a derivative action, sought to use the result of a prior SEC enforcement action to preclude issue litigation regarding liability against Parklane Hosiery Co. (D).

Suit 1 – SEC v. Parklane = was materially false; Suit 2 Parklane v. SEC --tried to bring result over to suit 2

Offensive

Rule: A non-party to a prior equitable action may assert collateral estoppel in a subsequent action at law.

--Court allows CE of “was materially false” verdict in suit 2 – but it is non-mutual CE because of new parties

Dissent (Rhenquist) Application of collateral estoppel violates Parklane’s 7th Amend. right to trial by jury

--Offensive CE didn’t exist when 7th Amend. was passed instead you would have had a right to a jury trial. Majority didn’t want to use historical test because the Constitution is a living, breathing document

Blonder-Tongue – No need to keep litigating just because parties are different

VIII. Appellate Review


A. The Final Judgment Rule



Text: 1032-1043



Rule: 28 U.S.C. § 1291 (Y-302)

Right to appeal is not a fundamental Constitutional right

Final Judgment Rule – Can’t appeal until there is a final judgment

--A final judgment ends the litigation on the merits and leaves nothing for the court to do but execute the judgment –Catlin 

--After court order does judge have anything left to do on the merits of the case?



--Yes, then it is not a final judment



--If no, then judgment can be appealed and time for notice of appeal is running (58)

Quackenbush v. Allstate Insurance Company, 1036

Facts: D. Ct remanded to state court.  Court of appeals vacated the remanded d.ct. order

Issue: Was there a final order

Rule: Yes, it was a final order. A decision is appealable when it is a final judgment.  There was no judgment on the merits because the court didn’t hear the merits.

– A remand is like a stay because it puts parties out of the court --Moses H. Cone

--As a practical matter a remand is a final judgment

Right not to stand trial 


--Settlement agreements are sufficiently important, but

--A settlement is a contract, contract review can be made whole as opposed to other types of immunity

--Court addresses arg regarding governmental immunity and double jeopardy

--Right is not a constitutional right of importance
--Plus, appeal is still available, just not at the moment

Gilispie – look at inconvenience and time v. danger of denying justice



B. Exceptions to the Final Judgment Rule



Text: 1043-1069

Collateral Order Doctrine

--Very narrow doctrine because court favors finality; looks at entire class not individual parties

--Appellate court has discretion to review a ruling on a collateral order if party can show

1) Important issues is separable from the merits of the case

2) Ther order on appeal completely resolved the issue

3) The issue would be effectively unreviewable if we had to wait for a final judgment

Digital Equipment Corporation v. Desktop Direct, Inc., 1045

Facts: The district court granted Desktop’s (P) motion to vacate a dismissal order, the court of appeals upheld this decision, and Digital Equipment (D) appealed to the Supreme Court.

Rule: Refusal to enforce a settlement agreement claim to shelter a party from suit altogether does not supply the basis for an immediate appeal.

Lauro Lines, 1058-1059, -- an order is effectively unreviewable

Civil Rights Cases – all questions of qualified immunity and collateral orders are immediately appealable

Discovery orders are not immediately appealable


--Appealing discovery questions will remedy problem


--Because it is fully remediable, it is an erroneous order 

– In cases where you can’t refuse discovery orders get contempt and appeal contempt

--Mandamus order to avoid contempt; forces a court to do something

--Writ of prohibition –forces the court not to do something

§1292 –Interlocutory Appeals

§1292a –Certain interlocutory orders are reviewable as a right

1) §1292b – Allows appeal on interlocutory order if trial judge certifies that

a. It is a controlling issue of law

b. There is substantial ground for the difference in opinion

2) Court of appeals still has to agree to hear it; wholly discretionary tool

a. An immediate appeal must materially advance the ultimate termination of the litigation

b. If fairly simple on the merits courts are more likely to not grant interloc. Appeal because it would not materially advance litigation

54b –Interlocutory appeal

--When one lawsuit involves more than one claim or multiple parties and trial court disposes one of the claims or all of the claims relating to one party, the court can enter final judgment on that claim or party but it must direct entry of final judgment and make an expressed finding that there is no just reason for delay

Cardwell v. Chesapeake & Ohio Railway Co., 1064

Facts: The district court certified for interlocutory appeal an issue upon which a motion for judgment notwithstanding the absence of a verdict was decided.

Rule: An interlocutory appeal should not be permitted where the regular appellate process would be as expeditious.

If it is a final judgment, 

--it is appealable

If it decides an issue,


--then it is immediately appealable with a collateral order

If neither, 

--then may be immediately appealable on interlocutory appeal – saying neither final judgment or collateral order

If either or both collateral order and interlocutory appeal is denied,


--then the party can still wait for final judgment and appeal verdict/judgment


C. Standards of Appellate Review


Text: 1091-1102



Rule: 52a

3 Standards of Review 

1) De novo –appellate courts will review questions of law de novo (fresh look) giving the lower courts decision no deference

2) Clearly erroneous –appellate courts will review or reverse findings of fact only if judge was clearly erroneous.

a. Look at record and will defer to what district judge found as fact unless it is clearly erroneous

b. There is a presumption that what the judge did is correct

c. Findings of fact by juries are given even greater deference

d. Lower courts decisions, especially jury findings are usually upheld if findings could have been reasonably found

e. An appellate court may not reverse a trial court merely because it would have reached a contrary result.  Rather it must be clearly convinced that an incorrect result was reached. 

3) Abusive Discretion –Orders which the judge made throughout the action are vested in the courts discretion

a. They will be reviewed by the appellate court for abusive discretion

b. Must show trial court was wholly out of bounds – not enough that trial court was wrong.

52a--Only applies to the trial judges finding of fact 

Bose Corporation v. Consumers Union of United States, Inc., 1091

Facts:  A court of appeals performed a de novo review of a district courts finding of reckless disregard of truth in a defamation action.

Rule:  In a defamation action regarding a public figure, an appellate court must perform de novo review of a district courts finding of reckless disregard of truth. 

Dissent (Rehnquist) Appellate courts are ill-equipped to make the sort of mens rea determinations concerning malice that are at issue in defamation actions implicating the 1st Amend.

Personal Jurisdiction Quicknotes for Exam

1) Look for contact

a. Must be a relevant contact (only fairness but no contact won’t suffice) --Burger King
b. Relatedness –contact must be between defendant and the forum –McGee
c. Just fairness doesn’t satisfy contact requirement but it can lessen standard –Burger King 

i. Defendant must have purposefully availed himself –McGee (idea of soliciting business), WWV
1. Defendant must have reached out to receive some benefit from the forum; to use roads, make money, etc.  –WWV
2. Unilateral action is not enough –WWV
3. Under Gray that product is there is enough (IL)--Gray
ii. Must be reasonably foreseeable that defendant’s conduct and connection with the forum State are such that he should reasonably anticipate being haled into court there.

2) Look for fairness – secondary reasonableness

a. Convenience –Burger King
i. Burden is on defendant to show where burden is so gravely difficult and inconvenient that defendant is at a severe disadvantage in the forum --BK
ii. Factors considered for secondary reasonableness under BK
f. Burden on defendant –econ. disparity alone is not enough

g. Forum states interest in adjudicating dispute – providing a forum for redress for its citizens --McGee
h. Burden on plaintiff

i. Judicial interest (interstate) and sought resolution

j. Shared interest of states in furthering substantive social policy

3) Stream of commerce split

a. 2 Views –Asahi never decides on a holding

i. Product ending up in the forum state is enough for minimum contacts (Brennan)

1. Sufficient under Gray
ii. Defendant must be aware of products entry into the state, plus other activities that take place in the state; must have purpose to serve that state (O’Connor) 

1. Purposeful availment by making money from things used in other states vs. no purposeful availment because wasn’t solicited for use in that state (WWV)
a. Must be a substantial connection between defendant and the forum state

b. Court looks for…

i. Is product deigned for use in the forum state?

ii. Is there marketing or advertising for the forum state?

iii. Is the product directed for use in the forum state?
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