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CIVIL PROCEDURE I

General:

1. Personal Jurisdiction

2. Notice

3. Venue

A. Transfer

B. Forum non conveniens

4. Subject Matter Jurisdiction

A. Federal Question

B. Diversity of Citizenship

5. Removal

6. Federal courts apply State Law (Erie)
7. Remedies

A. Damages ($)

B. Equitable Remedies (ex. Injunction)  

OVERVIEW
Jurisdiction:

· Limited Jurisdiction: Limits the subject matter jurisdiction of the court.  

· The wording of the Constitution or a State statute created and gives the court power.

· All Federal Courts – Article III (establishes), Section 2 (limits) permits and stipulates that they must have personal jurisdiction, subject matter jurisdiction, notice, venue.  Federal Courts have original jurisdiction over maritime and anti-trust suits (1333 and 1337, respectively), among other things. 

· General Jurisdiction: Courts has authority to hear all disputes.  

· If the requirements for federal jurisdiction are not met, go back to the State court.

Courts are said to have either:

1. Concurrent Jurisdiction: Case can be heard in either state or federal court system.

OR

2. Exclusive Jurisdiction: Case can be heard in only one court system (state or federal).

· The burden of proving jurisdiction is for the plaintiff.

Subject-matter Jurisdiction:

Gordon v. Steele (Pa. 1974): Deals with diversity of citizenship. CT said the student in Idaho whose parents live in Pa. is a citizen of Idaho for purposes of diversity jurisdiction.  The evidence shown (must be proved by the party challenged – P) reveals that she is a current resident domiciled in Idaho.  

-Citizenship in the State:

1. an intent to remain indefinitely (domicile)

AND

2. current residence

-Domicile is evidenced by voter registration, job, blue cross membership, payment of taxes, place of business, etc.  Renting v. Buying does not provide evidence of domicile.

-The mere possibility of returning does not defeat domicile.

· Current residency is assigned at the date the lawsuit is filed as opposed to when the events that gave rise to the suit arose.  Why?

· The date is a bright line indicator since it is on the actual complaint.  Convenient.

·  If there are several dates in the facts of the case, it is difficult to assign one for residency purposes.  Date of filing makes it simple.

· The domicile requirement protects against people moving before the lawsuit is filed simply to get into a more favorable court.  Cannot completely guard against this strategic behavior though.

Stating the Case:

Bridges v. Diesel Services, Inc. (Pa. 1994):  Ps did not file a complaint with the EEOC before filing suit as required by the ADA.  D wants to move for sanctions under Rule 11 of FRCP.  CT said this was a mistake that it was immediately dismissed without prejudice, so no sanctions for D.  P did “respond reasonably” to the mistake and Rule 11 provides no sanctions under such circumstances.

SPECIFICS

I. Personal Jurisdiction

A. Pennoyer v. Neff (US SC 1877):

FACTS: Mitchell sues non-resident Neff in an Oregon case to recover unpaid attorney fees.  Mitchell publishes notice in the paper.  Neff fails to appear in court, and Mitchell wins on a default judgment.  Subsequently, Neff purchases property in Oregon, which the Oregon CT attaches to satisfy the judgment against Neff.  Pennoyer purchases the property and receives a sheriff’s deed.  The sales proceeds went to Mitchell.

Circuit CT found for Neff.  Pennoyer appeals.

ISSUE:  Did the first lawsuit and the sheriff’s sale of land to Pennoyer extinguish Neff’s title?

HOLDING: Since the Oregon Court attached the property after the judgment (Oregon Law requires that for jurisdiction of a non-resident owning property within the state that attachment occur at the time the lawsuit is filed), Neff still holds title to the property.  Also, the default judgment against Neff was wrong b/c the notice by publishing was improper in this case.

CIRCUIT CT AFFIRMED.

NOTES:

· Oregon had neither:

1. in personam jurisdiction: 
· not a resident or found within the state or voluntary appearance

· over person and all assets (value of person and things owned may be taken for the judgment)

· P usually prefers this b/c can access all assets, not just property w/in the State.

NOR

2. in rem jurisdiction:

· over property and things owned w/in the State

· things must be seized before or at the time the lawsuit is filed (Oregon)

· “True in rem” – will adjudicate all who have any claim (adjudicates to the world)

· “Quasi in rem” – settles property rights only of the parties in the lawsuit.  Does not settle rights against the world:

1. Resolves a dispute about the property itself (N v. P)

2. Establishes rights to the property, but the underlying dispute has nothing to do with the property (M v. N)

· Harris v. Balk (1905) – CT held that debt could be attached to get in rem jurisdiction.  Creditors (to the extent of amounts owed them) are liable in any State in which their debtors set foot.

· Mere publication that is not likely to be seen by the Ds is a constant instrument of “fraud and oppression” resulting in numerous default judgments.  PUBLICATION IS SUFFICIENT AS SERVICE OF PROCESS IF THE CT HAS ALREADY SEIZED THE PROPERTY – “CONSTRUCTIVE SERVICE OF PROCESS” (the idea is that property is in one’s possession and seizure should inform one of the proceedings).

· MISAPPLICATIONS OF P v. N: States have absolute rights despite no service of process or personal appearance.

· In marriage relations, child support cases…want to benefit the abandoned P, so State can hear the case despite improper service, no appearance, etc.

· Agent (required by some states, so how is this consent?) assignment (for K enforcement; K by non-resident w/ a resident of the State is a consent of sorts) etc.

· Article IV, S 1: Full Faith and Credit shall be given in each State to the public Acts, Records, and judicial Proceedings of every other State…[States should enforce and acknowledge judgments made by other States against their own residents].
· Neff could have attacked collaterally (in a collateral proceeding) for the lack of personal jurisdiction of the Oregon CT.  This is allowed after the default judgment has been entered and Mitchell seeks to enforce the judgment.  To wait until this point to dispute personal jurisdiction is risky b/c if the court rejects the jurisdictional challenge, the merits of the case cannot be a defense.  See Rule 12(b).

· If Mitchell had filed suit in California, with proper in personam jurisdiction, Oregon could enforce judgment against Neff’s property that he bought after the lawsuit b/c Mitchell has access to all of Neff’s personal assets.

· If in rem jurisdiction because of desert property in Arizona, when Oregon enforces the judgment, Oregon cannot also seize the Oregon property to fulfill the judgment amount.  A shortfall cannot be honored b/c in rem jurisdiction is for the thing in the State only.  The P would want to get in personam in this case.

· Amendment 14, S 1: No State shall deprive any person of life, liberty, or property without due process of the law; nor deny to any person within its jurisdiction the equal protection of the laws.
· Due Process requires:

1. Notice

2.   Opportunity to be heard
· Neff denied due process b/c of improper notice.

· Substituted Service: Registered Mail or Agent.

B. Rule 12

12(a) D shall serve an answer

(A) w/in 20 days of summons and complaint (unless a pre-answer motion is filed within this time – 20 days suspended until CT decides on pre-answer motion – strategic behavior: gives D time to think about the substantive elements of the case).

(B) w/in 60 days of request for waiver of summons (Rule 4(d)) being sent; 90 days if D outside any US judicial district.

12(b) D can make the following motions  before pleading:  [Powerful b/c early in the process and can get case thrown out]: 

(1) lack of subject matter jurisdiction

(2) lack of personal jurisdiction

(3) improper venue

(4) insufficiency of process (content wrong)

(5) insufficiency of process service

(6) failure to state a claim upon which relief can be granted

(7) failure to join a party under Rule 19 (need another party for case to proceed)

* If D makes a motion to dismiss based on failure to state a cause of action [12(b)(6)] or any substantive matter, D cannot later make a 12(b)(2) motion for lack of personal jurisdiction.  Must bring all the motions under 12(b) together.  Other procedural objections may be raised before the 12(b)(2) though (ex. Motion to Transfer).

      * Rule 12(b) motions:

· If dismissed without prejudice, the case is dropped, but P can refile.

· If dismissed with prejudice, P cannot file the suit again.

      * Raising jurisdictional objections:

1. in pre-answer motion. 12(b)

2. if no pre-answer motion, as a defense in the answer.

[If D makes an appearance w/o raising jurisdictional objections in one of the above ways, D waives jurisdictional defense.]

[If D does raise the defense in one of the above ways, joining other 12(b) defenses does not waive the jurisdictional defense.]  

[Asserting counter-claims and litigation before an answer or a 12(b) motion constitutes waiver to raise objections.]

3. special appearance: to raise jurisdictional defense ONLY.

[an appearance not equated with presence of consent to jurisdiction.]

[If D raises other matters or makes additional motions, it becomes a general appearance and the jurisdictional defense is waived.]

4. limited appearance: limited to the value of the thing seized

[Most jurisdictions do not have.]

[For when a general appearance meant subjecting oneself to liability in excess of the value of the thing seized, and default meant giving up the chance to defend on the merits.]

C. International Shoe v. Washington (US SC 1945):

Do the activities of corporations give “presence” or “consent” for personal jurisdiction as required by P v. N?

FACTS: Washington State alleges that Int’l. Shoe Co., incorporated in Delaware, with its principal place of business in St. Louis, owed unpaid contributions to the State Unemployment Compensation Fund (% of employee wages paid by employer).  Int’l Shoe had no manufacturing, contracts, or offices in Wash.  The Co. did employ some salesmen who resided in Wash.  These salesmen displayed samples to prospective buyers, rented rooms to do so, and were paid specifically for these activities.  Orders from these sales were approved or rejected in St. Louis, and the orders were mailed to Wash. from different states.

Washington says the orders were sufficient business b/c the solicitation was systematic, a continuous flow of products into the state, not to mention the “additional activities” of renting the rooms, salesmen’s residence, etc.

Int’l. Shoe says:

· No due process b/c taxed without “presence”.

· Cases referred to: no jurisdiction for mere solicitation for orders within the state, to be filled w/o the state & shipped interstate.

SC of Washington found for Washington.  Int’l. Shoe appeals.

ISSUE:  Do the activities of Int’l. Shoe within the State of Washington and within the limitations of the due process clause make the Co. amenable to these proceedings?

HOLDING: The “presence” of a corporation for purposes of exercising personal jurisdiction, is established through “minimum contacts” that do not offend traditional notions of fair play and substantial justice.  Int’l. Shoe has established such minimum contacts with the State of Washington. 

The activities were systematic and continuous as well as for the benefit and protection of Washington laws.

AFFIRMED.

Justice Black: 

-Washington simply had to look to the Constitution which gives the States power to tax corporations whose agents do business in their State. 

-Cannot stretch due process for the convenience of Int’l. Shoe at the cost of judicial protection of Washington.

-CT holding is too capricious – Leaves open the possibility that the State Constitution could be struck down tomorrow. 

NOTES:

· Due process is met when the quality, not the quantity of activities are met: Systematic and continuous activity (including benefit and protection of the laws) = presence = min contacts; no agent necessary for consent (substituted service sufficient)

· Min contacts so as not to offend traditional notions of fair play and substantial justice.  Why?  So corporations cannot run in and out of the State doing business, but avoiding jurisdiction.

· Conflict of interest: flood of litigation v. “protection/benefit of laws” jurisdiction.

· General jurisdiction for “substantial contacts” even if the suit is unrelated to the activities of the corporation within that State.  Specific jurisdiction for the “minimum contacts” Int’l. Shoe analysis for a suit related to the activities of the corporation within the State.

D. Hanson v. Denckla (US SC 1958):

FACTS: Family is fighting over the assets of Mrs. Donner, who has a trust in Delaware and then moved to Florida where she died.  The Trust Co. wants Florida jurisdiction.  They have no offices, business, solicitation, the suit does not arise from activities in Fl, etc.  Their only connection to Fl. was the trust administration conducted by Mrs. Donner and mail correspondence.

ISSUE: Were Mrs. Donner’s activities enough to establish Florida jurisdiction?

HOLDING: Unilateral activity is not sufficient to establish minimum contacts.  The D company must voluntarily avail itself of the privilege of conducting business within the State, invoking the benefits and protection of the laws (Int'l. Shoe).

NOTES:

· 4 Justices Dissented!
· Sending mail is not enough for purposeful availment unless it solicits business.
· Progress and technology have made it too easy to establish contacts as well as litigate in distant forums, so need to restrict personal jurisdiction. The restrictions are a result of  territorial limitations on State Power, not just from immunity from litigating in an inconvenient forum.
· Bilateral activity needed for proper notice!
E. Shaffer v. Heitner (US SC 1977):

FACTS: Greyhound Corporation is Delaware incorporated with its principal place of business in Phoenix.  Heitner, who owns one share of Greyhound stock, filed

1. A derivative action against 28 officers or directors of the Corporation, alleging breach of fiduciary duties concerning Oregon activities.

2. A motion for sequestration of Delaware property (Ds’ stocks and options – Del. Has ownership of all stock in Del. corporations).

Ds moved to quash for lack of proper service (only one party had knowledge and was heard) AND lack of minimum contacts for Delaware to seize property.

Del. SC said minimum contacts analysis was not necessary b/c this case involves in rem jurisdiction.

ISSUE: Is the Delaware sequestration statute a violation of due process for the Greyhound officers b/c minimum contacts have not been established?

HOLDING:  In rem jurisdiction still requires minimum contacts analysis.  The Ds in this case do not establish minimum contacts with Delaware.

DEL. SC REVERSED.  Need minimum contacts for in rem jurisdiction.

Mere ownership of property does not establish jurisdiction as in P v. N and Harris.

NOTES:

· Assuming that P v. N still applied, jurisdiction in this case was based on in rem, not quasi-in rem jurisdiction (the property sequestered was at issue).  Min. contacts would not have played a part.

· SC said that although allowing in rem jurisdiction gets rid of the uncertainty of how Int’l. Shoe applies to individuals, it would be unfair to the Ds, and a cost too high to the “traditional notions of fair play and substantial justice”.  In rem satisfies due process, but not fairness and justice.

· No minimum contacts:

· Ability to apply Del. in rem jurisdiction should not decide jurisdiction.

· Although benefit and protection of laws (Int’l. Shoe), no voluntary contact (Hanson)…owning stocks is not enough.

· Del. has no statute that acceptance of directorship = consent to jurisdiction.

· No “implied consent” b/c they bought securities of a Del. Corp. (Modern policy implication – Mutual Funds – investors would be subject to virtually every jurisdiction).

· Dissent: Delaware has interest in ceasing fiduciary misconduct, regulatory interest, and convenient for entity created under Del. laws…allow jurisdiction in Del.

F. World-Wide Volkswagen Corp. v. Woodson (US SC 1980):

FACTS: Car accident in Oklahoma.  P sued VW of America importer and Audi manufacturer as well as WWVW and Seaway all for product-liability action.  Seaway was the NY dealership.  WWVW was the regional distributor with NY offices and activities in NY, NJ, and CT.

[P sues all Ds to cover all bases: do not know exact cause of accident, so join all involved.]

TR CT stated:

1. Car is “inherently mobile” and can be foreseen by D to go anywhere (establishes min. contacts and voluntariness)

2. Revenue from interstate commerce constitutes the Ds deliberately reaching out.

ISSUE: Does the Oklahoma State CT have personal jurisdiction over the Ds?

HOLDING: No, due process would not be met if jurisdiction were granted.

REVERSE.

Dissent:

· Consider State’s interest in adjudicating the case in Ok. CT: to protect its residents who are exposed to harm.

· Ds part of interstate commerce = expectation to be haled into CT.

NOTES:

· Not systematic and continuous contact.

· Unilateral activity by the Ps to take the car into Oklahoma.

· SC states the minimum contacts purpose:

1. Protects D against the burden of litigating in a distant or inconvenient forum. [D must show actual inconvenience, P convenience must also be weighed – wreckage site, accident victim mobility, etc.]

2. Ensures that states stay within their limits as “coequal sovereigns in a federal system”.

TEST: THE D CAN REASONABLY ANTICIPATE BEING HALED INTO COURT.

FORESEEABILITY IS NOT THE TEST FOR MINIMUM CONTACTS!

· SC states that Ds were not reaching out to Ok. (no repair shops, ad campaigns, no agent or sale rep, etc,).

· HYPO: Toaster made by Audi.  Sold only in Europe.  Explodes in trunk of car in Oklahoma on way to Arizona.  Audi jurisdiction in US?

No, Audi did not intend to serve US market.  No expectation of being haled into CT.

THIS CASE: Yes, b/c Audi does target US markets.

G. Asahi Metal Industry Co. v. Superior Court (US SC 1987):

FACTS: Zurcher was in a motorcycle accident in California in which his wife was killed.  He sued Cheng Shin, the Taiwanese tire tube manufacturer, and Honda in California.  Zurcher settled, and this case involves Cheng Shin seeking indemnification from Asahi, the suppliers of the tube valves.

Calif. Superior and Calif. SC said jurisdiction b/c Asahi does business on an international scale.

ISSUE: Does California have jurisdiction over the nonresident defendant?

HOLDING: No personal jurisdiction over Asahi in California.  No minimum contacts for “fair play and substantial justice”.  The justices differ on reasoning for this holding.

NOTES: 

· Key to O’Connor’s opinion: Zucher, the California component, is out of the picture.  The State interest is gone.  Even in WWVW where the Oklahoma component remained, there were insufficient contacts.  Asahi supplies 1% of Cheng Shin’s parts…really an insignificant connection.

· Formula for this case: Look at: 

1. Minimum Contacts

2. Do the contacts comport with “fair play and substantial justice”? 

Asahi had min contacts, but not reasonable to assert personal jurisdiction.

1. State interest gone.

2. More convenient in Tawain.

3. Lawsuit in foreign land w/ foreign law is unfair.

· For notice look at either:

1. Stream of commerce – Brennan says this is enough for personal jurisdiction.  If you do not want to be sued in certain forums, put down contractual limitations.

2. Purposeful availment – O’Connor says that this one shows that the contacts are more directed at the forum State than mere stream of commerce.

· Contract:

1. Would show if Asahi knew they would reach California.

2. Would specify dispute resolution methods.

Counter-argument: K to be paid that is silent on forums is enough to be sued in a forum State.

H. Burger King Corp. Rudzewicz (US SC 1985):

FACTS: Rudzewicz and partner sign K for BK franchise.  Franchise is to be in Mich., home of Rudzewicz and partner.  BK Miami headquarters handled most negotiation problems and final K was sent to Miami.  Partner attended training in Miami.  Soon afterwards, business declined and rent fell behind.

BK sued in Florida for damages and injunctive relief.  DIST CT found for BK (no duress).  CT of APP reversed (no notice, adhesion and lengthy language K – want to protect small consumers and “modest personal purchases”).

ISSUE: Is the business K enough to establish minimum contacts that comport w/ “fair play and substantial justice”?

HOLDING: Florida does have personal jurisdiction.  Although minimum contacts were met only through the course of dealings, “fair play and substantial justice” gives jurisdiction.

REVERSED.

Dissent:

· No purposeful availment b/c no invoking of Fl. Laws and benefits.

· No notice to litigate in distant forum (financially unable). 

NOTES:

· K alone not enough for min contacts, but the whole course of negotiations, terms, future consequences of the K, etc. can establish min contacts.

· Rudzewicz did purposefully avail himself and therefore had notice:

1. Reached out to do business w/ a Fl. Corporation.

2. Long-term, $1,000,000 invested…wanted franchise affiliation…suggests that he knew there would be contacts w/ Fl. BK.

· K terms: Supervised from Miami headquarters, final decisions made there, “choice of law” clause [NOTE: NOT A FORUM SELECTION CLAUSE].

· Notice is sufficent compared to WWVW.

· Boilerplate language counter-argument: Apellees are sophisticated businessmen.

· Injuries do relate to activities in Fl. – Breach of K.

Missouri Long-arm Statute:

6 categories for personal jurisdiction:

(1) Transacting any business within this state

(2) Contracts Makes any contact within this state

(3) Commits a tortious act within this state

(4) Owns, uses or possesses any real estate situated in this state

(5) To insure any person, property, or risk located within this state at the time of contracting

(6) Engages in an act of sexual intercourse within this state with the mother of a child within or near the probable period of conception of that child.

I. Scullin Steel Co. v. National Railway Utilization Corp. (8th Circuit CT of APP 1982):

FACTS: Scullin, a Mo. corporation, is the seller.  National Railway, a Pa. corporation, is the buyer.  NR had never been to Mo., but Scullin had been to Pa. to conduct contractual business w/ NR.  Scullin is suing NR in Mo. for breach of K.

ISSUE: Does the Mo. Long-arm Statute or min. contacts/due process give the Mo. jurisdiction over NR?

HOLDING: No jurisdiction.  No minimum contacts or transacting of business in Mo. by NR.

NOTES:

· Personal Jurisdiction:

1. Long-arm Statute: needs “transacting any business”, AND

2. Minimum Contacts for due process

· no unilateral activities

· need purposeful availment

If D challenges jurisdiction, P has burden of showing prima facie jurisdiction.  P must win, but does not have to be wildly conclusive, only something more than a mere allegation.  D may rebutt.

· LONG-ARM STATUTE NOT MET: NR did not transact enough business in Mo.

· NO MIN CONTACTS: NR only made telephone calls and sent payments into Mo.:

· no purposeful availment

· Scullin’s activities were unilateral

· RULE 4: (e) and (h):Look to the law of the State in which the court is located to determine the Long-arm Statute requirements.

(e)(1): pursuant to the laws of the state in which the district court is located

(h): applies (e)(1) to corporations.

J. Metal Service Center v. Gaertner (SC of Mo. 1984):

FACTS: Georgia corporation shipped their raw material into Mo. to be worked on, and then took the products back.  The contract was entered into in Georgia.

ISSUE: Does the Mo. Long-arm Statute or min. contacts/due process give Mo. jurisdiction over Metal Service Center?

HOLDING: Mo. does have jurisdiction under the min. contacts analysis.

NOTES:
· Shipping “raw materials” kind of like sending a person into the State (STRETCH).

· Min. Contacts: More purposeful availment than in Scullin.  D solicited the Mo. business, D should expect to be haled into Mo. court.  Activities were bilateral.
· Case is similar to BK: Takes into account P inconveniences since D did reach out to P for business.  This constitutes fair warning.

K. CPC-Rexell, Inc. v. La Corona Foods, Inc. (8th Circuit CT of APP 1990):

FACTS: La Corona, an Arizona company, mailed checks, telephone orders, etc. in Mo.  The K was not formed in Mo.  A few rejected goods were sent to Mo., but no other goods were shipped to Mo.

ISSUE: Does the Mo. Long-arm Statute or min. contacts/due process give Mo. jurisdiction over La Corona?

HOLDING: Mo. does not have personal jurisdiction b/c no Long-arm Statute category or min. contacts.

NOTES: 

· -K was not signed in Mo.

-Problem here went to Arizona and California

-Long term relationship, but this alone is not enough for min. contacts.

· Different from BK b/c: Continuous and substantial relationship, but significant part of the relationship is not in Mo.

L. Whitmire Research Laboratories, Inc. v. PCO Supply (US DIST CT E.D.Mo. 1990):

FACTS: Whitmire, a Mo. Co. and PCO a NY corp.  K dispute, PCO Pres. goes to Mo. to settle the dispute.  The Co, also advertises and solicits business in Mo.  Also has an 800#.

ISSUE: Does the Mo. Long-arm Statute or min. contacts/due process give Mo. jurisdiction over PCO?

HOLDING: Mo. does have personal jurisdiction b/c both the Long-arm Statute and min. contacts are met.

NOTES: 

· Pres. visit meets Long-arm Statute category.

· Min Contacts: PCO could reasonably expect to be haled into court in Mo.

Weak explanation:

-choice of law clause

-D sought out P

· 800 #s do not count as a contact except to the extent that they solicit business.

· Contact to work out problem turns out to be the contact that gives the other side litigation.

· Judge seems to say that b/c Long-arm Statute is met, due process is met…THIS IS WRONG!

M. Aaron Ferer (8th Circ. 1977): Is it reasonable to assert jurisdiction?

Anticipates Asahi (look to factors other than just the interests of D):

1. quantity of contacts

2. quality of contacts

3. relationship of cause of action to contacts with forum State

4. interest of State in providing a forum for residents

5. convenience of parties

N. Elaine K. v. Augusta Hotel Associates (Mo. CT of APP. 1993):

FACTS: Guest of forum corporation brought action against Georgia hotel and others alleging that she was raped, assaulted, and robbed in her hotel room.  Mo. corporation initiated contact w/ Georgia hotel for accommodations.  Georgia hotel, in response, mailed letters and made phone calls into Mo.  

ISSUE: Personal jurisdiction?  

HOLDING: No jurisdiction.  

This case is important because it changes the bargaining power of the plaintiff.  It reverses the order of analysis:

1. Due process?

2. Mo. Long-arm?

[Maybe changed the order so that did not even have to address the second part of the analysis…Judicial efficiency.  Also, may not want to unnecessarily articulate views that might bind the court later.]

No sufficient contacts here b/c the contact started with the P and D merely responded to the contact.  D did not initiate contact, so he did not purposefully avail himself.  Plus phone calls and mail is not sufficient contacts.

All litigation is a dress rehearsal for settlement.  For one party to get the upper hand.

O. General Jurisdiction

1.General Jurisdiction: Quantity and Quality of contacts by D are sufficient for  

   minimum contacts even though the contacts have nothing to do with the suit.

   Specific Jurisdiction: Contacts are sufficient and related to the suit.

a. Colombian employees trained in Texas and Colombian Co. does not pay.  TX Co. sues in TX.  Specific jurisdiction.

b. If in a second suit, TX Co. says that Colombian Co. failed to supply parts and the contacts are arising out the training, general jurisdiction.  If the training contacts are not enough for quantity and quality, no general jurisdiction.

c. 1 salesman, 1 month, no sales in the State.

No general jurisdiction b/c the contacts are random and attenuated.

If the suit is about something that happened there, there is specific jurisdiction.

Theory behind general jurisdiction: If exercising the privilege of conducting activities in the State, it might give rise to obligations or liabilities (tort, K, etc.). 

2. Kenerson v. Lindblade (Maine DIST CT 1985):

FACTS: Decedent, a Maine resident, injures himself in and is treated in New Hampshire.  He is then transferred to a Maine Hospital.  Decedent died en route to the hospital, in Maine.  P brings suit in Maine.  D files 12(b)(2) motion to dismiss.  Motion denied.

ISSUE: Nonresident jurisdiction for contacts not arising out of the events themselves…general jurisdiction?

HOLDING: CT said yes…

· NH hospital gets $ for treating Maine patients – long lasting relationship; systematic and continuous.

· These %s are small…are they systematic and continuous? 7% in patients were Maine residents, 7-13% out patients were Maine residents. Good lawyering may show that even 1% is continuous.

· Need “continuous and systematic general business contacts for general jurisdiction.

· Transfer to Maine hospital was not unilateral.  NH hospital placed call, permitted transfer, nature of business is such that other states expect transfer patients.

3.  Burnham v. Superior Court (US SC 1990):

FACTS: Mrs. Burnham filed for divorce in California.  Mr. Burnham, who lived  in New Jersey, was served with process while physically in CA visiting his children.

ISSUE: Is service of a nonresident w/in the forum State this a violation of due process?

HOLDING: As long as nonresident had a choice to be in the State, it does not violate due process.  Must be there intentionally.

NOTES:
· No need to use minimum contacts analysis here b/c for an individual, not a corporation, and a rule already exists for this (service w/in State).

· Service of process w/in State = BRIGHT LINE TEST.

Difficulties:

1. Kidnapped and brought across State lines…no b/c unilateral activity…not voluntary.

2. Boss telling you to go to the State (choice)

3. Wife keeping kids there (choice)

· This case does not really have a majority opinion and is hard to use to decide your client’s case.

· If wife moved case to NJ after she lost in CA, cannot hear case there b/c of Full Faith and Credit.

P. Jurisdiction to Determine Jurisdiction

1.  Insurance Corp. of Ireland v. CBG (US SC 1982):

FACTS: CBG brought suit in PA against several insurers.  D contested jurisdiction.  CBG made requests for discovery on the issue of personal jurisdiction which D refused b/c they were too burdensome.  

ISSUE: Is personal jurisdiction appropriate when D refused to comply with a discovery court order?

HOLDING: By default, the court can order personal jurisdiction b/c D refused to comply with discovery orders.  The refusal to participate in the personal jurisdiction discovery was essentially an admission of no defense of personal jurisdiction.  Applied Rule 37(b)(2).  Is this vindictive response to D’s recalcitrance constitutional?

Q. Consent

1. Carnival Cruise Lines, Inc. v. Shute (US SC 1991):

FACTS: P injured on the cruise.  Cruise line based in Florida.  P signed a forum selection clause for Florida.  P bought tickets and transacted in Washington.

ISSUE: Can the forum selection clause be enforced since it was an adhesion K?

HOLDING: Clause allows the case to be heard in Florida…P consented.

NOTES:

· No fraud, misrepresentation, or bad faith.

· Line wants to limit the fora b/c their passengers are from everywhere…it eventually reduces fares for everyone (Are the litigation costs being saved really being passed on to customers?)

· Spares litigants the expense of pre-trial motions to determine the forum.

· P says adhesion, but P admits to reading and understanding the clause.  Even if had not understood it, voluntary (like Burnham).

· Distinguish between choice of law clause and agent consent [forum selection clause takes precedent over this].  Forum selection clause tells exact forum cases will be heard in.

REVIEW OF PERSONAL JURISDICTION

Ways to get Personal Jurisdiction:

1. D consents

2. D waives his objections: Rule 12(g) and (h)

3. Long-arm Statute includes D’s actions

4. Min. contacts/ due process analysis

5. Physically located w/in the jurisdiction and served when present.

Due Process is met when:

1. D has established meaningful “contacts, ties, or relations” w/ the forum State.

(Int’l Shoe) (although seems to be to restrict States, ultimately for due proces.)

2. D has notice: “fair warning that a particular activity may subject him to the jurisdiction of a foreign sovereign”. (Shaffer):

a. D has consented

b. D has purposefully directed his activities at residents of the forum

c. The litigation results from injuries that “arise out of or relate to” the purposely directed activities. (specific jurids.?)

3. D should have predictability that allows D to conduct himself with some assurance as to where his conduct will and will not render him liable to suit. (World-Wide Volkswagon)…conduct and connection with the State is such that he should reasonably anticipate being haled into court there.

4. A unilateral activity cannot satisfy the contact requirement…D must purposefully avail himself itself of the privilege of conducting business w/in the state, thus invoking the benefits and protection of its laws. (Hanson)

5. Once min. contacts established, look to other factors to decide if they comport w/ “fair play and substantial justice”.  These factors include:

a. Burden on the D

b. State’s interest in ajudicating the case

c. P’s interest in obtaining convenient and effective relief

d. Interstate judicial system’s interest in efficient resolution of controversies

e. Shared interest of the states in furthering social policies

       *Showing of these can lessen the requirement for minimum contacts!

6. For D to defeat jurisdiction, must show that jurisdiction:

a. clashes w/ social policy

b. D is inconvenienced and wants a venue change

c. Min. contacts and purposefully directed activities may defeat jurisd. if it is seriously inconvenient or gives one party and unfair disadvantage. 

II.  Notice

A. Mullane v. Central Hanover Bank & Trust Co. (US SC 1950):

FACTS: Administering of Trusts…combined all trusts into one fund for CTS to consider – For trustees abusing the assets.  Statute requires certain notice.

ISSUE: Do the trustees have proper notice and opportunity to be heard.

HOLDING: CT does not require that every beneficiary be contacted, but only newspaper was not enough.  If address was known, paper and mail.  Notice must be “reasonably calculated” to notify the parties of the “pendency of the suit”.

NOTES:

· Attorney for beneficiaries: Unawareness of nonresident beneficiaries is a lack of due process.

· Due Process requires: NOTICE AND OPPORTUNITY TO BE HEARD.

· Telephone not sufficient for notice…discharge responsibility to 3rd party couriers…CTS limit the # of ways to serve process so as to limit the number of controversies.

B. Rule 4


(d) Waiver of Service:

If D agrees, P may waive proper service.  Why would D do this?  B/C gets 60 days after the request for waiver of service is sent to file answer (if properly and timely return of the waiver). 

D might not waive in order to buy both sides time of properly serving.  Also, P gets stuck w/ costs of serving process.

D can still object to venue or jurisdiction even if he waives service.

(k)(1)(A) & (B):  Jurisdiction w/ service or waiver (so long as personal jurisdiction already exists):

Any federal district court can establish jurisdiction over D if the D is subject to the CT of general jurisdiction in the State in which the district court is located.

OR, if served not more than 100 miles from the district court.


(k)(2): For foreign entity or individual that does not have sufficient contacts for p
ersonal jurisdiction with any State:

For a D not subject to the jurisdiction of court of general jurisdiction of any State.  (ex. Swiss Co.)  As long as consistent w/ US Constitution, district courts have personal jurisdiction.

Note: D may want to establish in NY so that 4(k)(2) does not apply and P cannot drag them into any jurisdiction, only NY (unless minimum contacts).

C. Cambiano v. Davis (Mo. CT of APP. 1994):

FACTS: D no longer living with parents, but service of process went there.  Not “usual place of abode”.  D said should have been served in Fla.

ISSUE: Proper Service?

HOLDING: Yes, because no evidence of intent at time of leaving to move permanently to Fla.

· no statements

· no change of driver’s license

· no postal forwarding

Needham: But people do this all the time to look for a job and then change everything…maybe CTS just did not want to change the judgment.

D. Long-arm Statutes

1.Statutes or Interpreation of categories beyond the Statutes (To the full extent of US Constitution and State constitution).

2. Crocker v. Hilton (1st Circ. 1992):

FACTS: P, a Mass. Resident, was raped in a Barbados Hilton.  P bought reservations on Mass.  Hilton did solicit business in Mass.  P brought suit in mass. District court under diversity jurisdiction.  

ISSUE: Applying narrow Mass. Long-arm Statute, is there personal jurisdiction over the D?

HOLDING: D did solicit business, but Mass. Statute requires that the cause of action arise out of the solicitation of business in Mass.  No personal jurisdiction b/c rape is the event and it occurred in Barbados.

NOTES: 

· DIST CT said no personal jurisdiction b/c the Hilton employees in Mass. are irrelevant b/c Barbados is part of International Hilton…must look at how incorporated.

· Needham: Profits and customers from Mass., so implies promise of safety.  CT rejects this.

· Need: 1. Barbados employees attending trade show in Mass.

    2.  Reservation error was cause of action (K action).

· Mass: P later experiences stress and loss of consortium…but these are effects, not arising in Mass.

· Soliciting business is unilateral, but ads did lead to profits.  Way to ensure against: forum selection clause.

III. Venue

A. Purpose: State and Federal Statutes limit P’s choice of forum so that CT that tries the case is somewhat related to the action, efficient, and convenient.

B. Title 28 § 1391

1. § 1391(a): If jurisdiction is based on diversity:

(1) in any district where any D resides, if all Ds reside in the same State.

(2) In any district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of the property that is the subject of the action is situated.

(3) If neither (1) nor (2), then where any of the Ds is subject to personal jurisdiction at the time the action was brought.

2. § 1391(b): If jurisdiction is based on Fed Q or mix of Fed Q and diversity:

(1) and (2) same, but…

(3) If neither (1) nor (2), then where any of the Ds may be found (domicile test).

* Broader b/c no minimum contacts requirement for Fed Q.  Really a drafting decision.

3. Page 192 Problems

Note: A D may move between the time the events giving rise to the suit occur and the action os filed, since venue is based on time of filing.

Note: Must reside w/ intent to stay indefinitely (domicile)

Note: Corporations reside in any district subject to personal jurisdiction at the time the action commenced.

      4.  § 1391(c): Corporation: Find out where resides based on personal jurisdiction, and 

 


     then go to (a) or (b) for venue analysis.

Unincorporated associations will be treated like corporations for venue purposes. [unlike for diversity purposes!]

     5.  Must raise improper venue objection in pre-trial/answer or waive objection 

     6.  If D removes, D cannot later object to improper venue. (waived this right).

B. Transfer and Forum non conveniens
1. Piper Aircraft v. Reyno (US SC 1981):

FACTS: Plane crash in Scotland.  Administrator of deceased in California files suit there against Piper, the Pa. aircraft manufacturer, and Hartzell, the Ohio propeller manufacturer.  Piper transfers the case to Pa. and then files for dismissal based on fnc.

ISSUE: Can it be dismissed under fnc?

HOLDING: Relying on the Gilbert factors of public interest, the case can be dismissed based on fnc.

NOTES:

· Private factors: 
-view of premises

 




-witnesses






- Piper can implead potential 3rd party Ds

· Public factors: 
- local interest in having local controversies decided at 

  home

- conflicts of law





- jury duty in an unrelated forum

· Dismissal denied if “no remedy at all” in new forum.  Loose standard b/c $50 remedy v. $50,000 remedy does make a difference.

2. FNC dismissal – case ends and must be refiled…but can be required to waive statute of limitations defense; available to D only.

      TRANSFER – case transfers and claim continues…generally under same law as State 

      transferred from; available to P and D.

For DC Circuit or 2nd Circ.: For Fed Q, should they be forced to apply other Circuit’s law?  No, so give “close consideration”, but not stare decisis.

To make the DIST CT layer worthwhile, to review, need “clear abuse of discretion”.

3. Title 28

28 U.S.C. § 1404

Change of Venue

(a) DIST CT can transfer any civil action to any other district where it might have been brought. (in the interest of convenience and justice).

(b) Upon motion, consent, or stipulation of the parties, any suit, proceeding, hearing, motion, etc. can be transferred, in the discretion of the court, from the division in which pending to any other division in the same district..

Transfer of proceedings in rem brought by or on behalf of the US may be transferred under this section without consent of the US where all other parties request transfer.

(c) A DIST CT may order any civil action to be tried at any place within the division in which it is pending.

(d) DIST CT = territorial jurisdictions of each DIST CT

 DIST CT of Guam



 DIST CT for the Northern Mariana Islands



 DIST CT of the Virgin Islands

28 U.S.C. § 1406

Cure or Waiver of Defects

(a) If venue is wrong or if in the interest of justice, a DIST CT may transfer a case to any other district where it might have been brought.

(b) Jurisdiction of a DIST CT is not impaired if the party does not “interpose timely and sufficient objection to the venue”.

(c) DIST CT = territorial jurisdictions of each DIST CT

 DIST CT of Guam

 

 DIST CT for the Northern Mariana Islands



 DIST CT of the Virgin Islands

28 U.S.C. § 1631

Transfer to Cure Want of Jurisdiction

If the action or appeal is filed in a court and that court finds that there is a want of jurisdiction, the court shall, if in the interest of justice, transfer the action or appeal to any other such court in which the action or appeal could have been brought at the time it was filed or noticed,

AND…the action or appeal shall proceed as if it had been filed in or noticed for the court to which it is transferred on the date upon which it was actually filed in or noticed for the court from which it is transferred. 

       28 U.S.C. § 1407

Multidistrict Litigation

Consolidates cases for pre-trial proceedings for purposes of discovery.  For judicial economy and consistency of decision…no jurisdiction or venue required, but these kick in again for the trial.

IV. Subject Matter Jurisdiction

1. Federal Question

A. Title 28 § 1331

If arising under US Constit., laws, or treaties.

B. Louisville & Nashville RR v. Mottley (US SC 1908):

FACTS: RR gave P, Mottley, a lifetime pass to ride free as a settlement after P was injured in a RR accident.  RR refused to honor the lifetime pass b/c a federal law prohibited free transportation.  P sued for breach of K, wanting specific performance of the settlement.  Their complaint also argued the rule did not apply to their situation or retroactively and that the federal law was unconstitutional for depriving them of property (free passes) w/o due process.

ISSUE: Federal Q b/c of federal law?

HOLDING: No subject matter jurisdiction b/c the actual complaintis for a breach of K, which is not a federal Q.  The anticipated defense issue of constitutionality of the federal law is irrelevant to subject matter jurisdiction in fed Q.

CASE MUST ARISE UNDER FEDERAL LAW.  A DEFENSE IS NOT PART OF THE P’S CLAIM…MUST BE A “WELL PLEADED COMPLAINT” (FEDERAL QUESTON IN ACTAUL AND ESSENTAIL COMPLAINT).

Concept of the “phantom complaint” – Declaratory Judgment Act: Prospective D can get interpretation of legal rights and obligations, but Judge must decide what P’s complaint will look like.

C. Franchise Tax Board
If the federal element is an “essential ingredient” for P’s claim, then Federal Q (the whole claim does not have to be based on federal law).

This decision modifies Mottley (claim for relief must be based on federal law, not D’s defense based on federal law).  Only one element for relief must turn on a federal law for there to be a federal question.

Example of declaratory judgment for phantom complaint.


D. Title 28 § 1257

· Article III gives the US SC the power to review cases from the highest State SC (even when no Federal Question for purposes of Mottley).

· Gives CTS more ability to review than under § 1331, but still within the parameters of the Constitution.

· Must be a “substantial federal question”…cannot be “devoid of merit as to be frivolous”.

· If the earlier State decision leaves “no room for controversy”, then no review.

· § 1257 appeal is after the case is decided on the State level.

· If 2 foundations for the State highest court decision (state law and federal law), no § 1257 appeal b/c independent state law upholds the decision. 

Remember: Congress could extend § 1331 to mean P’s claim and D’s defense.

2. Diversity of Citizenship

1. Title 28 § 1332

A. Amount in controversy and citizens of different states.

B. Citizenship for individual = domicile (residing with intent to remain indefinitely). [Guam, DC, etc. = resident of State]

2. Mas v. Perry (5th Circ. 1974)

FACTS: Mr. and Mrs. Mas married and moved to LSU.  L was watchin gthem through a 2 way mirror.  Mr. Mas was a citizen of France and Mrs. Mas’s last permanent home was with her parents in MS.  They did not intend to remain in La.  Perry was a citizen of La. where the apartment was located. 

ISSUE:  Diversity of Citizenship?

HOLDING: There is diversity of citizenship.  Usually a wife takes the same citizenship as her husband, but an American woman’s citizenship does not change when she marries an alien.

3. Corporations: Citizens where principal place of business or incorporation.

Matter of fact: 

1. Principal place of business based on State law.

2. Residence

The relevance of these is a matter of law…i.e. which one is the principal place of business.

3 tests for the residence (principal place of business) of a corporation:

1. Nerve center – where executive and administrative functions are controlled.

2. Muscle center – every day business activities of the corporation (manufacturing, etc.)

3. Total Activity Test – combination of two…where the bulk of corporate activity takes place.

Argument today: Multi-global companies, with principal place of business everywhere…defeats diversity jurisdiction…reduces Fed. Docket and keeps corporations out of federal court.

  4.   Partnerships

· Look at personal domiciles of partners

· Strawbridge – If 2 corporations make up a partnership, analyze the citizenship of each corporation.  The partnership is the citizen of the State in which both corporations have citizenship.

   5.   Aliens


Case between 2 aliens:

If aliens are permanent residents (citizen where domiciled) and meet diversity, then federal jurisdiction.

But some courts say this is beyond Congress’s power and close their doors if no diversity.


Hypo: Citizen of US, domiciled abroad.  Is she an alien?

No, retains the citizenship of State until she obtains new citizenship.  So, she cannot leave country to avoid civil litigation until she establishes new citizenship there. 

   6.    Title 28 § 1359

No jurisdiction if party is improperly joined to invoke jurisdiction of that court.

   7.    Exception to Diversity jurisdiction (Common law)



Federal courts will not hear:

1. domestic relations

2. probate will

3. administer estate

In old statutes, there were exception b/c courts could hear only “suits of a civil nature in law or equity”.

Today, courts can hear “civil actions”, but the exceptions persist through common, judge-made law.

i.e. Ankenbrandt v. Richards (US SC 1992):

FACTS: P, a Mo. citizen, sues Ds (ex husband and his girlfriend) for sexual abuse of children (tort claim).  


ISSUE: There is diversity, but is this a domestic relations exception?

HOLDING: Federal courts do have diversity jurisdiction b/c the tort action does not fall within the domestic relations exception categories.

NOTES:
· Exceptions to domestic relations:

1. grantor denial of divorce

2. alimony

3. child custody

· Barber dicta states these exceptions.

· THIS CT accepts these b/c Legislature did nothing to change these.  “It has always been done this way” policy.

· State courts are better equipped to deal these with these cases…have the precedent. Compliance is better policed by the States. Underlying: Do not increase our caseload!

· Concurring: Sounder argument: Fed. CTS have the power to hear these cases, but they are exercising judicial discretion to abstain from hearing these cases.

3. Amount in Controversy


A. Must exceed $75,000 (§ 1332).  Without regard to counter-claims.


B.  Aggregation of Claims

1. 1 P can aggregate claims against 1 D.

2. 2 Ps cannot aggregate claims against 1 D if they are “separate and distinct” claims.

3. 2 Ps can aggregate claims against 1 D if it is a “common undivided interest”.

Ex. Ps = business partners – all have claim on a single pie.

4. 1 P suing multiple Ds – each claim must be over $75,000.  Aggregation only if Ds are jointly liable.

C.  Injunctive Relief


Must value it for diversity jurisdiction.

1. cost to D to comply

2. value of P obtaining the injunction

* CT will consider remote or speculative injuries.

D.  P recovering less than $75,000 is irrelevant.  It would be too inefficient to determine if the P would actually recover the amount at the time the suit is filed.

Downside: § 1332(b): If P recovers less than $75,000, P could not get the costs/fees he usually gets, and CT could actually impose costs on P.

E. Rule 68

Gives the D the incentive to make a settlement offer.  If P fails to recover more than the settlement offer, P may not get attorney fees from the day the settlement offer was made.  So, D will make a high and quick offer.

F. St. Paul Mercury v. Red Cab
Based on recent and relevant State precedent, D can dismiss case if there is no “legal certainty” that P cannot recover more than $75,000.

A “legal certainty” exists when:

1. Statute limits it to less than $75,000.

2. Recent precedent says punitive damages are not available for that kind of claim.

3. K limits liability for breach to less than $75,000.

 G.   Pratt Cent. Park Ltd. V. Dames & Moore (US CT of APP 1995):

FACTS: P said bound by K to a $5000 limit (says this is not a legal certainty…should not be bound by this K…it is a defense).

HOLDING: CT said, using a “clear abuse of discretion” standard for DIST CT review, said that D can dismiss (12(b)(1)) b/c there is no legal certainty that P can recover more than $50,000. 

Dissent: $5000 cap is irrelevant.  It is a defense.  Validity of a defense should not affect subject matter jurisdiction analysis.  A defense is not a legal certainty.

For P to get around Pratt: I.I.E.D. in addition to breach of K damages to exceed the $50,000 requirement.


  H.   Rule 11 : At time of complaint, need basis of law.

I. Bell v. Hood (US SC 1946)

Applies to Federal Q also: As long as a claim purportedly based on federal law is not frivolous, then the Fed. CT has Fed. Q jurisdiction even if P ultimately loses on the merits. (Can get costs for P, etc.)

   J.   Carden v. Arkoma (US SC 1990)

When a P is a limited partnership, the general partner speaks and acts on behalf of the limited partnership.

HOLDING: Citizenship of all limited partners is taken into account for iversity of citizenship.


  K. Doctrine of Preclusion: On appeal, facts and law decided below count.  First  

       determinations are important.  This is why people should prefer settlement.

4. Removal

A. For Subject Matter Jurisdiction for Removal:

1. Must have diversity on the date filed in the State CT and date the petition  for removal is filed.

2.   Must have Federal Q on the date the petition for removal is filed.

* D has 30 days to file petition for removal to the DIST CT where the State CT is located from the date filed in State CT.

* D can later transfer to another DIST CT.

* Case is treated same in Fed CT as though it was originally filed there (RULE 81C).

*  P can object by filing a motion to remand to State CT (must be within 30 days after the petition to remove is filed).

*  CT ordering remanding cannot be appealed or reviewed unless it is a CIVIL RIGHTS CASE.



*  CT, not P, can sometimes decide that a case should be remanded.

*  If subject matter jurisdiction is lacking, parties cannot consent to federal jurisdiction.

B. Title 28 § 1441

1. If 2 or more Ds, case law has said that all Ds must join in the petition, and no D can be a resident of the State in which the action is filed (1441(b)).

5.  Supplemental Jurisdiction

A. Title 28 § 1367

The DIST CT has original jurisdiction over all other claims related to claims that already have original jurisdiction and that are part of the same case or controversy. 



(c): DIST CT can decline supplemental jurisdiction if:

1. the claim raises a novel or complex issue of State law.

2. the claim substantially predominates over the claim or claims over which the DIST CT does have original jurisdiction.

3. the DIST CT has dismissed all claims over which it did have original jurisdiction. (like Asahi)
4. in exceptional circumstances, there are other compelling reasons for declining jurisdiction.

B. United Mine Workers v. Gibbs
State claim rides along with the Federal Claim in the name of judicial economy if there is a “common nucleus of operative facts”.  The same events gave rise to the same claim.

6.  Jurisdiction cases

A. Bryant v. Ford Motor Co.
Do “DOE” Ds destroy diversity?

Today: “Doe” is disregarded for purposes of determining diversity.

B. City of Chicago v. Int’l. College of Surgeons (US SC 1997)

FACTS: Wanted to sell mansion to keep façade and build a skyrise.  Landmark Commission denied request.  Developer sued, saying that the ordinances and their assessment was in violation of the US Constitution.

DIST CT gave a summary judgment on the State Claims for the developer.

CT of APP reversed and remanded it to the State CT.  WHY?  B/C DIST CT was supposed to show great deference to what the agency (Land Commission) decided.

HOLDING: To federal CTS because there is a federal question.  The Illinois Statute at issue arose under the US Constitution…the constitutionality of this statute is the issue before the court, so the state claim turns on federal law (Franchise Tax Bd.) (not like Mottley).

Remember: State courts can hear federal Q unless there is a statute saying otherwise.

C. Powell v. Zoning Board of Appeals of City of Chicago (US DIST CT 1994)

FACTS: P says denied due process, equal protection, full use and enjoyment of property by Zoning Board’s handling of her complaint.

Says there is no federal Q b/c claiming a denial of Illinois Constitutional rights, not US Constitution. [Should have put this in her complaint or amended it later].

P wants the case remanded to State CT.  If she has passed the 30 day period to object to removal, then under § 1447(c), P may at any time after removal and before the final judgment, if clear that improperly removed, have the case remanded to State CT.  Burden of proof to prevent remand is on the party seeking to remove the case.

V. Erie Doctrine

A. Background

1. Judiciary Act § 34 - Rules of Decision Act § 1652

Where they apply, the “laws of the several states” shall govern civil actions in US CTS.

2. Swift v. Tyson (US SC 1841)

Federal CTS are free to evaluate common law b/c “laws” are local and up to the legislature.  So, if these “laws” do not apply, Fed. CT can apply common law.

Intended to create uniformity in Fed. CTS, but ended up defeating uniformity between the Fed. CT and its State.

3. Taxi Cab
In order to get around Kentucky law, wanted to get into Fed. CT to apply Fed. Common law.  

CT allowed this, but people though unjust…so the Swift decision is brought down.

B. Erie Railroad v. Tompkins (US SC 1938)

FACTS:  Accident in Pa., heard in NY b/c personal jurisdiction over RR (incorporated there) and P filed there (wants NY substantive law b/c “willful N” proof needed in Pa.).

The issue for applying State substantive law: Was the injured a trespasser or a licensee?

HOLDING: Overrule Swift (still applied in some States, but where the State law has spoken, it must be applied).  Power of State is sovereign and articulates the law.

Why was Swift overruled?

1. Research: “laws” = Statutes and State common law.

2. Swift application did not result in uniformity.  National uniformity was not met, so need at least Fed. And State Uniformity.

3. Swift reading of § 34 Unconstitutional…no reasons givens (maybe b/c not expressly delegated to States in Constitution)

Why does NY end up applying Pa. law?  Conflicts of Law Principle – NY statute says to apply the law of where the accident occurred.  So, P’s attempt to get NY law failed anyway.



C.  Erie Applied

1. Erie – For subject matter jurisdiction attained under diversity of citizenship, use the substantive law of the State to determine the case.

2. Guaranty Trust Co. v. York (US SC 1945)

ISSUE: Whether a FED CT hearing a suit seeking equity based relief applies a State Statute of Limitations (bars suit) or a more flexible federal equity defense (laches)?

CT said dismissed b/c Statute of Limitations has passed.  Whether this is a “substantive” or “procedural” issue is irrelevant b/c the Statute of Limitations has passed. 

Outcome determinative test:  Procedural issue becomes substantive because it determines the outcome of the case. So, even the State procedural law can be applied if it determines the outcome of the case.




3.   Byrd v. Blue Ridge Rural Electric Cooperative (US SC 1958):

Fed CT decides if P is an employee or an independent contractor using a jury determination.  

Should the federal rule (jury 7th Am.) or the state rule (judge) be applied?

CT looks to underlying interest for federal and State and which weighs more.  CT held that jurors, not judges are the fact finders, so federal law ought to apply.




4.  Hanna v. Plumer (US SC 1965):

State and Federal Rules for service of process.  P served executor’s wife (ok Fed), which is unacceptable in Mass.

CT said that regardless of the outcome, if a State Rule conflicts with a FRCP, apply the federal law – BRIGHTLINE.

The FRCP must:

1. Conform to the Rules Enabling Act – cannot modify, enlarge, or abridge a substantive legal right.

2. Must be Constitutional (Given if it meets REA)

Pure Erie Issue
IF NO FRCP, refer to the twin aims of Erie:

1. No forum shopping 

2. No inequitable administration of law (Between Fed. And State).

· If applying State law encourages these, apply State law.

· If applying State law does not encourage these or has no effect, go ahead and apply federal law.

Applying Hanna:

A. Burlington Northern RR v. Woods (US SC 1987):

Rules of Appellate Procedure (38) – Frivolous Appeals.

There is a FRCP, so apply federal law.

· REA met

· Constitutional

B. Stewart Org.,Inc. v. Ricoh (US SC 1988):

There is no proper venue under § 1391, so the parties consenting with a forum selection clause is not binding. (Federal Statute)

Alabama – FSC not considered.

Federal - § 1404 transfer (party consent is considered as a private Gilbert factor).

Federal wins § 1404 incorporates FSC.

Dissent: No conflict between State substantive law and federal law b/c § 1404 is neutral as to FSC.



5.  Gasperini v. Center for Humanitites, Inc. (US SC 1996):

Majority: State law applies, not the Federal Rule.  Why? B/c level of review for a jury award is limited to a clear abuse of discretion. 

4 Justices Dissent.

Message: Not an automatic application of Hanna despite the Rule 59 issue.

VI. Remedies

A. Damages = $

1. Purpose: To restore injured party to position before the injury occurred.

“Return to rightful position”

2. Appropriate amount is:

a. market value 

· do not recognize sentimental value, but sometimes it is incorporated into the market value.

b. use value (how mush to replace?)

3. Mitigation rule

If easy, cheap, and obvious to prevent, P should have done so to reduce damages.  If not reasonably prudent (not known), no need to mitigate.

4. Punitive Damages

a. Honda Motor – grossly excessive punitive damages violate due process.

b. BMW v. Gore – D protected against unreasonably high damage awards.

· usually want to stick the D wrongdoer with high damages (more $ the co. has, the higher the damages so as to truly deter).

· PROBLEM: 1 P wins the lottery – should put into a CT registry so that all Ps affected get some damages.

B. Injunction

1. Temporary Restraining Order 


Rule 65(B) – immediate irreparable injury and possible success on the merits. (Bring complaint and the TRO motion).

· Seeker of TRO must post a bond (Rule 65(C).

· Window of 10 days to file TRO motion.

2. Preliminary Injunction


Standards:

2nd Circ. (most jurisdictions) – 

-Inadequate legal remedy and probable success on merits , or 

-balance of hardships in P’s favor and serious questions on merits.




      6th and 4th Circs. – 

      -Strong and substantial likelihood of success on the merits

      -Irreparable injury

      -Harm to 3rd parties

      -Public interest served

3. Permanent Injunction

P must establish:

1. P will suffer irreparable injury (must win on merits)

2. No adequate remedy at law

