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CONTRACTS II

I. Duration of Offers


* Offer may be revoked at any time prior to acceptance *

A. Great Northern Railway Co. v. Witham  CT of Common Pleas 1873

FACTS:  Witham, D, answered the Railway’s (P) ad for set time (12 months) and price at quantities ordered by railway – delivered the supplies.  Several orders were filled, but then the D refused to supply.

TR CT – for P.

Issue: Is the offer still operative or must each supply have a new offer and acceptance?

H/R/Notes:
Offer is open for its term and may be accepted by placing order before revocation.

Keating: 

· Some orders were given and executed.

· D claims: Co. had no obligation to give order, so there was no consideration on their part (unilateral K), and no obligation for d to supply…Burton v. Great Northern is a converse case because D must give notice of nonperformance.

      Brett:

· K in the tender and letter accepting it.

· D’s answer binds him to the K – there is ample consideration.

· Fairness: D’s answer must bind him to deliver.

· Not decided: if notice would have absolved the D of performance. 

Class:

· The offer is not in the ad, but in the answer.  The ad has no clear commitment, it is to the broad/general public, characterized as preliminary negotiations.

· D’s answer: Offer because it manifests a willingness to enter and believe that P is justified in assenting and concluding a K.

· P characterizes their reply to D’s answer not as a counteroffer, but not as acceptance either:

· reply does not place an order.

· not a promise because illusory – no set price or quantity commitment.

· no exclusivity (goes against a sound commitment).

· maybe a promise to order in good faith.

To find acceptance on the part of P:

Look to the purchase orders for acceptance to keep the offer open for the 12 month period.  Difficulty: Unfair to D because he must perform while the P has no obligation to keep placing orders.

Solution:

View D’s offer as a series of offers; PO = acceptance of each offer and K formation.

Without clear acceptance, for equity, bind the parties as they go along.

Summary: D offer + P PO = K; Revocation by the D not allowed because P has accepted. 

If D gives notice of revocation, then P PO = offer and D can choose to accept or reject; Must be reasonable notice and the revocation is effective upon receipt.  

B. Option Ks and Firm Offers

Restatement, Second, Contracts

§ 25  Option Contract

An option K is a promise which meets the requirements for the formation of a contract and limits the promisor’s power to revoke an offer.



§ 87  Option Contract




(1) Option K is binding if:

(a) in writing and signed by offeror; recites a consideration for the offer; proposes an exchange on fair terms within a reasonable time, OR
(b) is made irrevocable by statute

(2) If the offeror should reasonably expect the offer to induce action or forbearance of a substantial character by the offeree before acceptance and it does do so, the offer is binding as an option K to the extent necessary to avoid injustice.

Firm offer statutes exist in order to hold an offeror to her offer during a stated periods promised, even in the absence of a delivered purchase price for the option…


UCC § 2-205 Firm Offers


An offer by a merchant to buy or sell goods in a signed writing by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated, for a reasonable time, but in no event may such period of irrevocability exceed 3 months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror. 


Why despite the lack of consideration?  Because the signed writing serves as a cautionary effect (the merchant is a sophisticated businessman)…The formality of a signed writing may be substituted for consideration.

C. Mid-South Packers, Inc. v. Shoney’s, Inc.  US CT of App, 5th Circ. 1985

FACTS: Mid-South, P meat suppliers, entered a K with Shoney’s, D meat purchasers.  The offer was in the form of a proposal letter, which stated the price and terms and a 45 day notice for a price change.  Shoney’s did not respond to this letter.  Orders ensued.  $0.07/lb. price increase by Mid-South.  Shoney’s paid it and on the final order, off-set the amount due by $26,208 for the price increase.

P sues to recover this amount + interest + reasonable collection costs.  Shoney’s concedes to $8064 of the increase amount because it was after the 45 day notice mark.

H/R/Notes:

Mid-South ought to recover the $26,208.

· D says it is a “requirements K” (requires the exclusivity on the part of the buyer or fails for want of consideration) – such Ks require good faith (because they can be illusory) and notice.  

CT rejects: no exclusivity by Shoney’s own admission.

· P says it is a “firm offer” – revocable after 3 months and the new offer with the price increase was accepted by the D.
To extend the 3 months, make it an exclusive K and it becomes a  “requirements K” for a reasonable duration.

· Each purchase order is its own K.

· First offer revoked and replaced by the $0.07 increase offer.

· D had secret intentions to later deduct the difference (course of “performance” noted).
Class:

· Lack of definiteness of offer was not fatal to this exchange.

· Shoney’s:  

* PO = consideration to keep the offer open and 45 day  

   requirement for notice.

* PO = acceptance, and therefore, this is a “requirements K”  

   with exclusivity.  The exclusivity is the consideration that  

   binds both of the parties.

PROBLEM: No evidence of an exclusive agreement.

· Mid-South:

* UCC § 2-205 – Firm Offer: Irrevocable for 3 months.  So,  

   after 3 months, P can revoke the offer.

* If Shoney’s had placed the PO on Aug.11 and Mid-South 

   increases the price on Aug.12, the increase would not be  

   valid.  This PO is viewed as acceptance of the “continuing 

   offer” as an individual K.  

This is fair because the offeror cannot be expected to always be ready to fulfill the order when the offeree has no obligation to order… need MUTUALITY OF OBLIGATION.

* If the K said that the offer was to held open for 6 months, 

                                               and a price increase took place in month 5, Shoney’s must   

pay the increase because the UCC only allows for a maximum of 3 months for the firm offer.  The 45 day notice requirement is irrelevant here.

D. Option K by Part Performance or Tender

Unilateral Promise:

Promise seeking performance, not acceptance or consideration by a return promise to do something.

· if there is doubt as to the performance as acceptance, the promise may be viewed as acceptance or consideration.

· ex. offeree half way across the bridge and offeror revokes…seems unjust because already half way across the bridge.  could view the partial performance as consideration or a promise to complete performance.

CONCERN: Fictionalizing a bilateral agreement.  But it does protect the offeree.

To protect the offeree without fictionalizing:

Restatement, Second, Contracts


§ 45 Option K created by Part Performance or Tender

(1) Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option K is created when the offeree tenders or begins the invited performance or tenders a beginning of it.

(2) The offeror’s duty of performance under any option K so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer. 

E. Drennan v. Star Paving Co.  Ca. SC 1958

FACTS:  Drennan, the D subcontractor, made a bid recorded as $7131.60 and P, Star general contractor, made his bid for the project based on D’s lowest bid.  D then said there was a mistake and could not do the work for less than $15,000.  P refused to pay and found another subcontractor for $10,948.60.  P seeks to recover the difference ($10,948.60 - $7131.60).

TR CT: Offer and Reliance – P wins.  D claims revocable offer before acceptance…no bilateral K or option K w/ consideration.

H/R/Notes:

Issue: Did P’s reliance make D’s offer irrevocable? 


YES, affirmed for P.

· D implied reason to expect that P would use his bid if low.

· Offer silent on revocation. 


· Unilateral K – Consideration = Partial Performance.

· D says mistake and wants rescission.

· R § 90  - Reasonable expectation of reliance.  D gave no notice of uncertainty of bid, so reliance by P was reasonable.

Class:

· D concedes to offer, but says revocable b/c no acceptance yet.

· P’s use of the figures in the bid:

· could be characterized as acceptance.

· could be consideration for the offer that led to acceptance with the stipulation that the job was won.

· could be consideration for the option K for a reasonable amount of time for you to accept the offer.

· Fairness dictates the necessity for the option K (reasonable time).

-    R  § 45 and § 90 – Promise should not be revocable for lack of  

     consideration.

-    If the general contractor is bid shopping, offer is no longer  

      irrevocable.

-    To make an offer irrevocable, give acceptance.  But for a 

unilateral promise, partial performance takes time, so for   fairness, option Ks are created.

F. Hoffman v. Red Owl Stores, Inc.  Wisc. SC 1965

FACTS: Lukowitz, D and agent for Red Owl Stores, agreed with Ps to build a store with merchandise for Ps to operate in return for a $18,000 investment.  In reliance, Ps sold their bakery and grocery store, rented their residence, lost income, and made large expenditures.  P wants to recover for D’s breach.

TR CT: For P…Action in reliance and damages.

CIRC CT: Vacates answer and orders a new trial on the issue of damages for the loss of sale of store fixtures and inventory ($16,735).

H/R/Notes:  P is granted relief.

1. Ps acted in reliance of D’s promise that $18,000 would establish the store.

2. Ds claim no K because the terms were unsettled (size, cost, design, layout of the store, terms of the lease, etc.)

Q: Is a promise necessary for promissory estoppel analysis?

R § 90 – Promise does not have to be so comprehensive to meet the requirements of an offer that would be a K if promisee accepts.

II.  Binding Event: Acceptance

A. UCC § 2-206 and 2-207

UCC § 2-206  Offer and Acceptance in Formation of Contract

(1) Unless otherwise unambiguously indicated by the language or   

circumstances

(a) an offer to make a contact shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances.

(b) An order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods, but such a shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer.
(2) Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance.

UCC § 2-207  Additional Terms in Acceptance or Confirmation

(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.

(2) The additional terms are to be construed as proposals for addition to the contract.  Between merchants such terms become part of the contract unless:

(a) the offer expressly limits acceptance to the terms of the offer;

(b) they materially alter it; or

(c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.

(3) Conduct by both parties which recognizes the existence of a 

contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract.  In such case, the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.

* Avoids parties using technicalities to avoid obligations…wants to keep transactions going and parties bound. *
B.  Beard Implement Co., Inc. v. Krusa  App. Ct. of Ill. 1991


       FACTS:  D contends that P never accepted D’s offer to purchase the 

combine. 

H/R/Notes:

· P claims that the agreement was oral and preliminary negotiations…any subsequent writing is a memorialization.

CT rejects: language of PO indicates that there will be no deal until the dealer accepts by signed writing.  CT gives sway to this b/c because written documents are construed against the drafters (P = drafter and complainer).

· The signed PO had a clause to check for several things before the deal is complete.

· “Offeror is the master of the offer” and offeree must accept his terms.

· Why did D pay $100 for P’s time if he thinks he is not bound?  Probably knew Thomas personally and felt bad. 

C.  Idaho Power Co. v. Westinghouse Electric Corp.  US Ct. of App. 1979

FACTS:  Idaho power sent inquiry to Westinghouse for price on voltage regulator.  Westinghouse sent price quotation subject to terms and conditions on the back of the form.  Idaho accepted with some conditions changed in a form.  The regulator broke down and Westinghouse repaired it, but Idaho seeks damages for N and breach of warranty.

· The form was specific as to delivery time.

· Clause limiting liability for product problems.

· Terms of price are binding unless W otherwise signs and indicates.

       H/R/Notes:
Issue: Did they have an agreement and what were the terms and acceptance?

· W: In terms of common law, Idaho Power form did not “mirror image” the offer’s terms.

How does this help Idaho Power?  Common law says if no “mirror image”, it is a counteroffer. [“Last Shot” Rule: Battle of the forms: person who sends the last form controls over the agreement].  Good for Idaho power because delivery of equipment is acceptance.

Argument fails because the UCC § 2-207 (controlling b/c sale of goods) says that you can vary the terms and still have acceptance.

· UCC § 2-207 goes against the mirror image rule – so, Idaho Power acceptance with different terms is not a counteroffer and is still good acceptance.

Idaho Power: “unless acceptance is expressly made conditional on assent to the additional or different terms”…to get out of the K.

CT: Idaho Power needs to show evidence of this condition on assent…language in the PO that said there would be no deal unless W agreed to its additional terms. --- needs this to overcome the CTs’ desire to keep transactions going and parties bound.

· Claim that conflicting terms cancel each other out and leave everything else accepted is rejected by the CT because there were no conflicting terms here…the liability term was simply left out…the absence of a term is not a sufficient conflict to cancel each other out.

·  UCC 2-207: Between non-merchants, additional terms become “proposals for addition to the K” (need assent [silence  does not equal acceptance] and good faith, but not new consideration).

UCC 2-207 changes the common law in 2 areas:

1. Mirror image rule need not apply.

2. Silence can be acceptance between merchants when there are proposed additional terms.  

Common law: If reasonable, silence may be construed as acceptance, but as a general rule, silence is not acceptance.  Must have control and dominion over the decision (ex. signed check).

· Duty to pay if remain silent while kid mows your lawn b/c person has a reasonable expectation of acceptance.

· Past dealings are also considered to decide is silence is acceptance.

· Weigh the reasonable expectation against offeror stacking the situation to force acceptance by offeree.

What is a material alteration?
If it would be unfair (producing a hardship), unreasonable, or surprising to add a term.

· What if in Idaho’s acceptance, they had placed an arbitration dispute resolution clause, enforceable between parties, etc.?

· Parties have a right to their day in CT, but such a clause does not really materially affect the agreement.

III. Mailbox Rule

A. Mailbox Rule: Acceptance is effective upon dispatch (mailing).

Why?  Because gives a clear, predictable rule and because it cuts of the offeror’s ability to revoke at the earliest reasonable time, thereby protecting the offeree.

B. Offeror Argument against the Rule

Acceptance should be upon receipt because then you can revoke the offer before they get it.

C. Cases

Adams v. Lindsell  King’s Bench 1818

Farley v. Champs Fine Foods, Inc.  SC N. Dakota 1987 

Issue: Was Grubert entitled to revoke the offer a the time of the telephone conversation which was after the acceptance was mailed by Farley?



Mailbox Rule – Formation upon dispatch.



Option K/Revocation Rule – Formation upon receipt.

Why? B/c option K already provides protection to offeree.

CT: No K formation because no mailing before revocation ( no evidence of it) and no evidence of an option K---Power to revoke remains with Champs.

· Cannot argue firm offer b/c no recitation and no consideration.

IV. Statute of Frauds

A. Defines Ks that must be in writing for it to be enforceable.  But writing does not make it automatically enforceable.  Need consideration, Legal K, etc.

B. Writing

Value:

1. Clear evidence of terms - prevents fraud.

2. Cautionary effect – taken more seriously.

3. Channeling function – what the parties actually intended.

Problems with Writing:

Provides loopholes, technicalities for oral agreements; can get out simply b/c was not in writing.

C. Missouri Statute

Agreements unenforceable unless:

· In writing, signed by the party to be charged.

Person against whom the action was brought must have signed it.  The other party will admit to being bound b/c filing the action.

· Memorandum required…

Couple of papers, letters…not necessarily delivered, could just be in one’s files…even if destroyed, evidence of them is enough.


Content: 

· Must identify parties and demonstrate that an agreement had been made (sufficiently definite is enough evidence). 

· Subject matter of agreement or transaction.

· Statement of essential terms.

· Some states: consideration must be stated.

· Prima facie evidence of signature.

· Test of Authentication: Must show that party to be charged has authenticated it --- an authorized agent has initialed it, used letterhead, etc.

Similar to promise/offer test b/c look from the perspective of the other party (not being charged) --- Did they have a reasonable expectation/belief that the charged party wanted to be bound?




ANALYSIS:

1. Determine whether the transaction is covered by the S of F.

2. If do not have a writing, be sure to make sure the area is not under the S of F.

3. Do we have a sufficient memorandum to cover the S of F?



Areas covered by the Statute of Frauds in Missouri:




Marriage




Years – Agreements not to be performed within one year.




Land




Executor/Administrator



            Goods




Surety Provision – debt default; guarantor.

D. Cincinnati Traction Co. v. Cole  6th Circ. 1919

FACTS: CinT, D and promisor, was the guarantor of the 3rd party debtor, Heffron (H) .  Cole/Clinton, P and promisee, are the creditor and had a right to the lien.  H was being paid in installments, so they retained CinT as a guarantor.  The promise was to pay for the lumber already delivered and to be delivered.

CinT says conditional promise to pay the debt of another, so it falls within the S of F.  The memorandum signed by the party to be charged was insufficient.

H/R/Notes:

CT suggests that we analyze the S of F not on the words alone, but on leg. intent, etc.

· S of F and conditional promise – must be to the creditor, not the debtor.  Why?

Beyond having evidence of the promise, what policy does S of F support?  To protect guarantors b/c public policy supports people taking on other people’s debts.  Cautionary effect for CinT b/c it is not natural/logical to take on other people’s debts.

Otherwise, the promisee is not identified and it is a vague promise between the debtor and the guarantor.  Also, adds an extra step with the 3rd party debtor involved --- easier to enforce between creditor and guarantor.  Creditor has a greater interest in getting the writing. 

Once Cole is aware of the surety relationship, he will be prompted to get something in writing from CinT.

· CT limitation: Debt must be paid out of promisor’s money or estate.

Why? B/c if not, no cautionary concern for CinT (if $ is from H’s money that CinT is holding).

· What does the statute say?  In the executor’s provision, the first clause, it is limited to the promisor’s estate, so the second clause (surety) must do the same.

CT is narrowing the interpretation of the surety provision

b/c it is most important to have a cautionary writing when there is not a personal concern.  With personal concern, there is more effort to evidence the promise. 

So, to be covered by the S of F, the surety cannot have a personal concern.

· This case: For the surety provision to be covered by the S of F…
1. Conditional or absolute…conditional (b/c promise to pay if debtor does not).

2. To the creditor.

3. Promisor’s money or estate.

CinT: yes, interest only to pay debt.

Counterarg: really H’s money that they were holding.

4. No personal concern.

· CinT has it b/c of lien and interest in completing the project.

· If there is a personal concern, writing is not needed b/c more likely to be determined to make promise.  Still need offer, consideration, etc….

1. corroborates the making of the promise (evidence).

2. To avoid fraud – other party getting off on a technicality.

3. Unjust enrichment concern.  

E. Warner v. Texas & P. RY. CO.  US SC 1896

FACTS: Warner wanted to have a 10-20 year lumber supply for as long as he needed it…Lasted 13 years.

H/R/Notes:

RULE: Unless expressly stipulated that the promise would not be performed within one year, does not fall within S of F.

* Must be no possibility that could be completed within one year to have it within the S of F.  Why?  B/c hard to rely on stale memories, trend towards having things in writing especially when there is a lot of time between K formation and performance, etc. *

Measure one year from the time of the making of the agreement (K formation).

THIS CASE: CT said that contingencies existed that took the K out of the S of F b/c capable of performance within one year.  Warner could have died or ended the business.

Hypos: Rhenquist calls and offers 6 mo. job after graduation…w/in S of F.  Painter promises to paint some time in the future…outside of S of F b/c could complete within 1 year.

F. Performance v. Excuse for Performance

Excuse = Reason for why party will not be breaching the K.

Right to Terminate: The majority says it is an excuse for performance and will require writing.  Why? B/c encouraging writing and CT realizes that one year provision does not always apply to important Ks, so do not always have to enforce them.

If full performance of one of the promises in a K that would normally be in the one year provision, takes it out of the S of F.  Why?  B/c payment/full performance suggests K – fairness and narrowing the reach of the S of F.

G. McIntosh v. Murphy  Hawaii SC 1970

FACTS: McIntosh, P, sues D for breach of an alleged 1 year oral employment K.  K made on 4/25/64 (Sat.), but work was not to start until 4/27/64 (Mon.).  P had taken a lot of effort to change residence from LA to Hawaii.


D says that the oral agreement violates the S of F b/c no writing.  

TR CT: No writing needed b/c acceptance through commencement, so 4/27/64 = K formation date AND even if the agreement was made on the Sat. before, Sun. is non-working day and K starts on Mon., so w/in 1 year.

D claims that TR CT erred b/c if the K was made more than one day before P began performance, P could not recover.


        H/R/Notes:



CT applies Equitable Estoppel…

· Despite S of F strictly being violated, CT will provide equitable relief for P.

· If reliance, S of F requirements can be lessened to limit fraud.

· To avoid unconscionable injury.

· There was evidence that the K existed; No other remedy---P in Hawaii with no job.

· R § 90 – To enforce despite the lack of consideration.; R § 139 – To enforce despite the S of F…Murphy is estopped from asserting S of F as a defense to the action brought.

· Foreseeable by promisor.

· Induced action in reliance.

· Other remedy available (restitution or cancellation).

· Evidence of K existing

· Reasonableness of action in reliance --- How definite and substantial?

* Remedy limited as justice requires.* This analysis is preferred to the CT bending over backwards to take the K out of the S of F. *

H. UCC Codes – S of F

UCC § 1-206 S of F for Kinds of Property Not Otherwise Covered. 
p. 1037

(1) K for sale of personal property above $5000 (amount or value) must be in writing to be enforceable…

[royalty rights, patent rights, bilateral Ks…such Ks are enforceable up to $5000 as oral, but beyond that, need writing b/c evidentiary and cautionary effect for important Ks]

The writing indicates:

· Sale between parties.

· Defined or slated price.

· Reasonably identifies subject matter.

· Signed by party against whom enforcement is sought.

(2) (1) is not applicable to Ks for:

· sale of goods

· securities

· security agreements

       UCC § 2-201 Formal Requirements for S of F 

        p. 1040

(1) K for the sale of goods for $500 or more is not enforceable (by way of action or defense) unless writing…

[sale of goods – not enforceable up to $500 as oral]

The writing indicates:

· Sale between parties

· Signed by party against whom enforcement is sought

· If writing omits or incorrectly states a term, agreed upon by K, still enforceable

· Must specify quantity

· Not enforceable beyond quantity of goods shown in writing




(2) Only to merchants – if within a reasonable time…

Confirmed writing of the K is sent to the receiver party (knows or has reason to know contents) --- satisfies writing requirement if (1) unless written notice of objection to the contents within 10 days after it is received.

[starts off oral and then writing…even without the signature of the receiver, there is a sufficient memorandum.  Why?  To facilitate business transactions; sophisticated businessmen; to counter fraud; protects party who sends confirmation.]

(3) If no (1) met, but valid in other respects, enforceable:

[not just to merchants; oral will be sufficient]

(a) seller acts in reliance on buyer’s commitment – begins manufacturing, etc. (not suitable for sale in seller’s ordinary course of business) 

[buyer gives no notice of repudiation; seller would not have manufactured without a request (evidentiary); reliance is sufficient to corroborate the making of the promise]

OR

(b) party against whom enforcement is sought admits to K, but K is not enforceable beyond quantity of goods admitted

[if admit to K, enforceable (up to quantity admitted)]

OR

(c) if payment has been made and accepted or goods have been received and accepted

[part performance = enforcement up to the amount of part performance (validates existence of K for goods received and acceptance or payment made and acceptance]

How are requirements for written memorandum to be sufficient under 2-201 different from the common law requirements?

Order: common law most stringent, then 2-206, then 2-201 least stringent.

common law:

· essential terms – signed by party to be charged – authentication (may serve as signature) - evidence of agreement - between 2 parties – subject matter

2-201: 

· need quantity term only.  Why?  B/c more of a business transaction…sophisticated businessmen; have gap-filling function w/ UCC – industry std., reasonable time, etc.

V.  Parol Evidence Rule

A. Definition and Analysis

1. Final written agreement supersedes previous negotiations.

· Effect of writing is that evidence of prior simultaneous negotiations will be inadmissible to contradict written K.  (Supplemental evidence may be admissible).

· Substantive Effect: Once showing of “integrated agreement”, no admissible evidence as to other oral or other negotiations.

2. Analysis

1. Have the parties “integrated” an agreement?  Have the parties intended for this to be the final expression of the terms embodied in the agreement?

· “Merger Clause” – proclamation that all dealings have been merged into this writing.  Evidence of intent of the parties to be bound by this final agreement.

2. Is the agreement totally or partially integrated?

· Total – Complete and final expression of all the terms.  Intended by the parties to be total, final, and exclusive expression of all the terms agreed upon by the parties.

Effect:  Other evidence not admissible (whether contradictory or supplemental).

· Partial – Final expression as to the terms contained in the writing, but does not contain all terms.

Effect: Supplemental, not contradictory, evidence may be admissible.

3. Parol Evidence Rule

· Bars evidence of prior or contemporaneous negotiations; not to future negotiations.  Why?  B/c parties get business stability w/o stifling flexibility on subsequent dealings.

· Exception: Does not bar evidence of fraud, duress, lack of consideration, etc. – invalidity for other reasons.

· Exception: Does not bar evidence of collateral deals.

· Exception: Will not bar evidence to interpret the terms of the K.

· If a jury trial, Judge decides whether the agreement is integrated (partial or total) as a matter of law and then decides whether to admit the evidence to the jury.  This is unusual b/c intent of parties is usually a Q of fact)…Why then?  For stability and predictability.

B. Zell v. American Seating Co.  2nd Circ. 1943

Value of Parol Evidence Rule: Writing is evidentiary and people can rely on agreement being enforced.

Criticisms of the Parol Evidence Rule: Fraud; People use the technicality of the rule to get out of agreements.

The Rule is on shaky ground…too subjective b/c based on the intentions of the parties…this is why standard ought to be objective; “reasonably intelligent and within this situation” (one argument).

C. Lee v. Joseph E. Seagram & Sons, Inc.  US CT of APP 1977

FACTS: Lee owned a 50% interest in Capitol City and a large portion of its sales were generated by Seagram lines.  Lee offered to sell CC to S conditioned on an agreement to relocate the Less to a new distributorship of their own in a different city.  This portion of the agreement was prior to the written agreement and was not reduced to writing.

Ps claim breach of oral argument to relocate.

DIST CT: For Ps.

H/R/Notes:

ISSUE: Natural to include side deal?  Modern Analysis: Did the parties intend a totally integrated agreement (no need for clause stating so) (Corbin).

· Seagram Claims:

1. Ps’ oral argument banned by Parol Evidence Rule b/c totally integrated b/c prior and so the oral agreement is inadmissible (even if supplemental and not contradictory).

Lee: No totally integrated clause.

2. Oral agreement too vague and indefinite to be enforceable.

3. P proof of damages is speculative and incompetent.

· CT:

1. Parol Evidence Rule does not apply b/c it is a collateral agreement (no integration of mutual promises); Lee wins.  NO MERGER CLAUSE IS CLEAR FROM THE 4 CORNERS OF THE AGREEMENT.

2. Not illusory; made in good faith – S and L intentions were ascertainable and so not void for indefiniteness.

3. P damages were a “fair measure” of the sums properly deducted.

Note:

· Corbin – intentions very important no matter how clear the K is (look beyond the 4 corners of the K).

· The term would not be natural in the K, so it is a collateral K.  The relationship of the parties is sophisticated businessmen who would not need this in writing.  This issue is not normal in the transfer of corporate assets K --- future employment is not normally in transfer Ks.

D. Hypos

1. Lees were not going to pay anything more for the new distributorship (no new consideration).

Lees: natural to include b/c no consideration.

S: separate side deal.

2. If oral agreement was for a car for $25,000, then S/Lee agreement, separate b/c different subject matter and consideration (payment for car) – Also, S of F problem.

POINT: Where something is more separate as to subject matter, parties, consideration, it is more likely to fall under the Parol Evidence Rule (and maybe S of F) (less natural to include).

In Seagrams, the continuum shifts to more natural to include b/c of consideration for side deal (even w/o the merger clause).

To exclude is no separate consideration: Will argue that there are contradictory terms – terms to pay for distribution and now contradiction for price term.

3. There was a merger clause.  Car deal.

Lee: unrelated; collateral deal; subject matter different; enforceable w/o writing b/c of separate consideration (despite same parties) – Evaluation of How Related these Deals are.

S: Deal not in the merger clause – best evidence of parties’ intentions.

Lee: Corbin: Consider the intentions of the parties along with the merger clause (go beyond 4 corners).

When completely a side deal, MC is not a bar to enforceability of that deal.  When the deal is more related to the written deal, more difficulty with the MC.

· MC is not sufficient evidence for intentions of the parties b/c could be boilerplate, not-a-complete on face agreement, but still MC, etc.

· If MC that is good (no separate side deal), bars extrinsic evidence, etc.

· Corbin: MC is a factor in whether you have a completely integrated agreement.

· Argument: MC = predictability; judicial economy, etc.  Counter-argument: still need to know intent of parties.  In Zell, the Judge was against finding an objective standard for the revealing the intentions of the parties – This is why the judge was against the Parol Evidence Rule.

· Parol Evidence  - only determines what evidence goes to the jury, not whether or not illusory, damages, consideration, etc.

E. Pacific Gas & Electric Co. v. GW Thomas Drayage Co.  CA SC 1968

FACTS: D agreed to indemnify P against loss or damage liability resulting from injury to property.

TR CT: Indemnity language to the 3rd party, but “plan meaning” says for all property, not just that of 3rd party…covers P, so no need for Parol evidence Rule…

4 corners considered…if no “plain meaning”, then “ambiguous” and consider extrinsic evidence (industry standard, etc.).


      H/R/Notes: TR CT ignored the intentions of the parties…

· Meaning of a writing can only be found by interpretation in the light of all the circumstances that reveal the sense in which the writer used the word.

· If it appears clear to the Judge, does not preclude the possibility of extrinsic evidence.

· For intentions: Circumstances, nature, and subject matter of the writing, CT places themselves in their place at the time of contracting.

· Does not have to be “ambiguous” on face, PER can apply to any written document where the CT is concerned with the intentions of the parties.  If the terms are “reasonably suspect” to intentions, then the evidence is admitted.  Evidence must be “credible” and “relevant”.

· Limits to kinds of PE to be considered…something that would contradict a term of the agreement.

· Modern Corbin adopted…look to the intentions.

F. Eskimo Pie Corp. v. Whitelawn Dairies, Inc.  S.D. NY 1968

FACTS: Eskimo and Whitelawn – SAS: agreement for non-exclusion right to purchase.  Eskimo sold rights to another independent NY manufacturers and purchasers.  INTEGRATED AGREEMENT.

Issue: Is “non-exclusive” ambiguous?  Only then can PER be invoked.

Eskimo: “non-exclusive” = rights to anyone

WD: “non-exclusive” = was agreed to mean rights to national sellers, but not to independent NY.

H/R/Notes:


“non-exclusive” must be ambiguous…

· § 2-202: Sale of goods – not applicable b/c transaction took place before code existed.

“course of dealings” or “usage of trade”…neither of these apply.

· Limited extrinsic evidence: If ambiguous, meaning will be that a reasonably intelligent person acquainted w/ general usage, custom, and the surrounding circumstances would attribute to it.

Objective test…would a reasonable person define “non-exclusive” by WD’s meaning?

Must be ambiguous within the “plain meaning” (4 corners of K).

No subjective, only objective extrinsic evidence.

· This case demonstrates an example of in between the “4 corners” analysis and the subjective intent of the parties (subj = modern trend).

G.  UCC § 2-201


Final Written Expression: Parol or Extrinsic Evidence

Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement, but may be explained or supplemented 

(a) by course of dealings or usage of trade or by course of performance, AND

(b) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.

- Why?

“c of d” and “u of t” b/c want to follow reasonable business practice and avoid fraud.  Also used as evidence of intent.

- How is this different from evidence that Corbin would admit?

Wants intent of parties, but provides no specific things to look to as the UCC code does here.

- CT is not limiting whether to admit PER to 4 corners; will look outside if  

   ambiguity.

-  CT will consider:

Full terms, subsequent conduct, ind. std. etc. (objective factors) – no subjective factors considered.

Follows the lead of the UCC and takes the middle ground as in Eskimo’s objective test.

· The subsequent letter: “gentleman’s agreement” – comes after 

agreement so no PER, but if evidence of intentions, could contradict agreement and be admitted as parol evidence.

· Eskimo’s concern:  objections to evidence during trial would prejudice jury against them.  Eskimo wanted preliminary hearing…CT grants.  WD says needless waste and expense.

· Seagrams – could have used  § 2-202 to supplement…need clear evidence, but CT looks to whether natural to include or Corbin and party intentions.

· UCC: Presumption against completely integrated agreements…need other evidence.

VI.  Conditions

A. Is the event promised or is it an event that conditions a promise?

· Obligation to perform does not apply unless condition performed.

1. To fix order of performances

2. To secure performance

3. To shift the risk of nonoccurrence of an event

· Express condition: placed in an agreement by the parties.

· not necessarily in writing or orally; a term of art; pure condition.

· Otherwise found by the CTS --- implied condition or implied-in-law constructive condition.

· Significance of distinctions:

· nonoccurrence of condition has effect that the duty to perform does not arise…RULE OF STRICT PERFORMANCE applied by the CTs. (harsh consequences).

· constructive condition – RULE OF SUBSTANTIAL PERFORMANCE applied by the CTs. (less harsh consequences).

B. Merritt Hill Vineyards Inc. v. Windy Heights Vineyard, Inc.  NY CT of APP 1984

FACTS: MHV, buyer and P, entered an agreement with WHV, seller and D, to purchase majority stock interest with $15,000 deposit.  If the sale did not close, the D could keep the deposit as damages unless D failed to satisfy the conditions, including production of policy and mortgage confirmation.  D failed to do so and P seeks deposit plus $26,000 consequential damages.

H/R/Notes:

Issue: Is production of policy and mortgage confirmation a condition or a promise?

Condition…

· Express as a condition --- in “condition precedent” section (shows intent of the parties) --- intent that nonoccurrence equates to a return of the deposit.

· No words of promise are employed.

· P gets deposit, but not consequential damages.

D’s failure to fulfill condition excuses P performance. 

R 2d Contracts § 224

A condition is an event, not certain to occur, which must occur, unless its nonoccurrence is excused, before performance under the K becomes due.

· How could P argue for deposit + damages?

By saying that the promise was also breached (allows damages), not only the condition.

· If you want express, must have clear showing of intent (ex. “condition precedent” section).

· POLICY for not giving D time (1 day) to actually secure the mortgage title:

· Warning to D

· Freedom of K; enforcing intentions of the parties.

C. Howard v. Federal Crop Insurance Corp.  4th Circ. 1976

FACTS: FCIC put condition into the plan – duty to pay is conditional upon Howards not plowing under and destroying the tobacco stalks.

H/R/Notes:

· FCIC says no duty to pay b/c of nonoccurrence of the conditions:

· damages to insured’s crops (condition)

· must be a “covered” disaster (condition)
· 5(b): crops must be covered by insurance during that period (condition precedent language)
· Issue: Is the Howards not destroying the tobacco stalks (mentioned in 5(f), not 5(b)) a condition precedent?

1. Howards say no:  The exclusion of it from 5(b) where the condition precedents were listed makes it not a condition precedent.

2. CT: To find a condition precedent, look at clear language and construed against the drafter (ins co – even stronger tendency to construe against) and CTs prefer to find a promise.

· R. 2d Contracts § 261

When doubt as to whether words are a promise or a condition, they are interpreted as creating a promise; but sometimes mean that one party promises a performance and the other party’s promise is conditional on that promise.

CT prefers to find a promise!

· Law abhors the forfeiting of insurance policy.

· FCIC counter-argument: 
· Binding precedent where CT found that P used “warranted” outside the “condition precedent” paragraph, and the CT still found an express condition.

· CT will consider how much control the party had over the term (the more control, the more likely that it is a condition and that they have a duty).  If control, then it was reasonable for them to promise it.

· Consider if damages are appropriate under the circumstances.  If promise, must have damages proven.   

· Damage and control considerations are for fairness and prevention of forfeiture.
· Howard: No condition as FCIC argued.  CT said not plowing was a duty of Howards, so CT remanded the case for a determination of whether duty was breached and extent of damages for that breach.
D. Conditions

1. Condition Precedent

2. Concurrent Condition

3. Condition Subsequent – “an event that terminates a duty” – D is required to plead that this was an event that discharged the duty – must be specifically plead.

E. Excuse of a Condition to Avoid Forfeiture

R. 2d Contracts § 229

To the extent that the nonoccurrence of a condition would cause disproportionate forfeiture, a court may excuse the nonoccurrence of that condition unless its occurrence was a material part of the agreed exchange.

Margolin v. Franklin  Ill. App. 1971

FACTS: Q as to payment date.  2 months on time.  In April, Essco agreed ok late for 1 month.  May through Oct., all late by the 27th.  Nov – Essco accepted all these late payments.  There was a condition for timely payment, so Essco sought to repossess the car based on the nonoccurrence of the condition.

TR CT: Characterized pattern of late payments as a modification of the agreement.  Essco accepted late payments.

D claimed he had agreement to pay late by acceptance of the late payments.

H/R/Notes:

· UCC § 2-208

Course of Performance or Practical Construction 

(1) Where the K for sale involves repeated occasions for performance by either party with knowledge of the nature of the performance and the opportunity for objection to it by the other, any course of performance accepted or acquiesced in without objection shall be relevant to determine the meaning of the agreement.

(2) The express terms of the agreement and any such course of performance, as well as any course of dealing and usage of trade, shall be construed whenever reasonable as consistent with each other; but when such construction is unreasonable, express terms shall control course of performance and course of performance shall control both course of dealings and usage of trade (Section 1-205).

(3) Subject to the provisions of the next section on modification and waiver, such course of performance shall be relevant to show a waiver or modification of any term inconsistent with such course of performance.

Acceptance of late payment gives meaning to the agreement b/c it is subsequent performance.

· No problem of consideration for modification of the K for sale of goods…need only good faith.

· S of F may be implicated – to change terms of agreement, need writing…over $500, etc.

· Superior CT: Waiver: 

1. Voluntary intentional relinquishment of a known right.  

[Here, acceptance of payment on the 27th as opposed to the 1st.]


OR

2. Excuse of the delay or nonoccurrence of the condition (party decides to do so).

[Here, waiver evidence is acceptance of late payment pattern...EXPRESS WAIVER in this case.]

NOTE: Limitation on the effectiveness of waiver: must be as to an immaterial term of the agreement – in this case, time of payment – cannot come in and say waiver of all payment (material term).

· IMPLIED WAIVER - 
· The 6-7 months of late payments following the express waiver affirmed the waiver and it is an implied waiver.

· OR, could be characterized as a modification of agreement (problem with proof b/c no evidence of new consideration) or “course of performance” to find an implied waiver as to an immaterial term.

(2-208)

· What if in Nov., the car. co. decides that they want payments on the 15th and not the 27th…can they enforce the 15th as the due date?

Not if it is characterized as a K modification b/c there are new terms.

If a waiver, express or implied, the party is entitled to future performance.  They can still un-excuse nonoccurrence (revoke the waiver).  The only limitations to making the condition operative once again is to:

1. give reasonable notice of the term being re-instated, AND

2. consider reliance of the other party on the waiver (will it be detrimental to re-instate?)

[UCC 2-209]



When can a waiver not be retracted?

· when it is a modified K.

· once performance according to the waiver is done (ex. acceptance of the late payment).

Election = binding and irrevocable

· The election will be binding with or without reliance by other party as to the material terms.

· Election = the waiver after the non-occurrence of the condition (waiver by acceptance of the late payment).

· Today, built in penalty for late payment…collect damages up front.

· Similar to accepting the check for debt amount = acceptance.

· Look to fairness of the situation:

· Accepted for several months, then all of a sudden repossessed.

· Unjust enrichment to car. co. b/c paid for ½ of the car.

· Balance disproportionate forfeiture against the risk the co. took:

1. § 229 – Used rarely as the “unconscionable argument”: CT should apply its equitable power b/c of disproportionate forfeiture to the Franklins (must show again that it was an immaterial part of the exchange).

2. Counter-argument of car. co.: Risk of co. making the waiver (late payment = risk), but only two weeks later and accepted this for so many months.

3. Franklins will argue that the CT prefers to find promises and not conditions.  
 


· UCC § 2-209

Modification, Rescission, and Waiver

(1) An agreement modifying a K within this article needs no consideration to be binding.

(2) A signed agreement which excludes modification or rescission except by a signed writing cannot be otherwise modified or rescinded, but except as between merchants such a requirement in a form supplied by the merchant must be separately signed by the other party.

(3) The requirements of S of F (2-201) must be satisfied if the K as modified is within its provisions.

(4) Although an attempt at modification or rescission does not satisfy the requirements of subsection (2) or (3) it can operate as a waiver.

(5) A party who has made a waiver affecting the executory portion of the K may retract the waiver by reasonable notification received by the other party that strict performance will be required of any term waived, unless the retraction would be unjust in view of a material change of position in reliance on the waiver.

Comments: 

1. To allow modifications without technicalities getting in the way.

2. No consideration for modification.

But, must have good faith…if party is claiming that the modification is w/o legitimate commercial reason, this is not bad faith.  Nor can mere technical consideration support a modification made in bad faith.

· ORDER of ANALYSIS:

1. Modified K

2. Express Waiver

3. Implied Waiver

4. Election and Estoppel

5. Disproportionate Forfeiture

F. Substantial Performance v. Personal Satisfaction

· Satisfaction of the Obligor as a Condition…

Gibson v. Cranage  Mich. SC 1878

FACTS: D was not satisfied with enlarged picture of deceased daughter and refused to pay Gibson for it.  

H/R/Notes:  For D…

D argues that satisfaction was a condition of the agreement.  [The limitation of satisfaction is that it be a good faith dissatisfaction]…without the good faith requirement, D’s commitment would be illusory.



P would argue:

· Might argue bad faith.

· Second painting was made and D refused to even examine the painting = no opportunity to even be dissatisfied…FitzGibbon says that this is this might be no good faith, but since he did examine the first painting, he was acting honestly and there was no bad faith.

· D was not explaining what he was dissatisfied with, but this DOES NOT mean there was bad faith b/c he was being honest.

So, TEST FOR GOOD FAITH = HONEST DISSATISFACTION.

This is a subjective test --- CT seems to say it is the only test that will work.



Williams v. Hirshorn  NJ SC 1918

FACTS: Water in the cellar.  Was it from the windows or from poor 

work?


H/R/Notes:


For P worker…

· Objective Test: B/c satisfactory work is easy to test.

· Express Test: After rain, must be dry (this is how it will be satisfactory to the owner).

· Evidence of water through the windows did exist.

· Industry standard also looked at for testing whether work was satisfactory or not.

R. 2d Contracts § 228

Satisfaction of the Obligor as a Condition

When it is a condition of the obligor’s duty that he be satisfied with respect to the obligee’s performance or with respect to something else, and it is practicable to determine whether a reasonable person in the position of the obligor would be satisfied, an interpretation is preferred under which the condition occurs if such reasonable person in the position of the obligor would be satisfied.

For good faith(subjective) or reasonable person satisfaction (objective), look to …

· Language of the K – intent of the parties.

· CTs prefer to apply the objective standard b/c consistency and to avoid forfeiture (b/c of fear of unjust enrichment).

· Clear language in Gibson that the deal was based on satisfaction – one might argue that the portrait was capable of objective standard application b/c it was a portrait and not a painting.

· Portrait maker may claim § 229 – disproportionate forfeiture as to a immaterial term.  The problem is that it is material (satisfaction).  While the risk to the maker is unfair, freedom of K and the fact that all of his prices have a built in risk of dissatisfaction cost, no risk (counter: he sued for $).

Express Conditions for Satisfaction:

1. Is the duty conditional?

2. What is the condition and did the event occur or not?

Haymore v. Levinson  Utah SC 1958

FACTS: H, a developer, sells house to L for $36,000 w/ $3000 put into escrow until H completes some things.  K said “upon satisfactory completion of the work”.  First 2 lists, L was not satisfied.  3rd list, L gave and said no satisfaction until these additional items are completed.  L ordered H to leave the property when H refused to do the additional work.  L claims that there has been no satisfaction (the non-occurrence of a condition precedent), so no $3000.  

L asserts subjective test for the completion of the work…must only be in good faith.


Could argue:


Good faith b/c:

1. “satisfaction” = more than first list b/c first list was not up to standard.

2. Stated what they were dissatisfied with (do not have to give reasons).

3. were working to get the satisfaction…kept the communication up, made additional lists, etc.

4. objective basis: $260 worth deficiencies in the work.

 H/R/Notes: H wins…

 CT:

1. Subjective: “pleasing the personal taste, fancy, or sensibility of the other”.

2. Objective: look at the “operative fitness, mechanical utility, or structural completion – no arbitrary privilege to decline satisfaction.

· Giving the word “satisfactory” subjective meaning might produce unconscionable results.  Justice will be better served with the objective standard.

· The construction business is capable of objective analysis…

· § 228 – obj. std. whenever possible…why?  Fairness…possibility of greater inequity with the subjective standard…fear of “unconscionable results”…1.  Unjust enrichment, and 2. Fear of forfeiture.

· Counter: Against Freedom of K.

· P wins but must subtract the $260 from the $3000 for the minor deficiencies in the work.

· L kicks H off the property, so cannot take advantage of failure of performance…

Can L claim nonoccurrence of condition precedent to L’s duty to pay?

No, cannot wrongfully prevent other from fulfilling condition precedent.

CT looks to whether the “wrongful prevention” substantially contributed to the nonoccurrence of the performance.

If so, the breach is evidenced by “anticipatory repudiation” (same as wrongful prevention).




Nolan v. Whitley  NY CT of APP 1882




Satisfaction to judgment of a 3rd party.

FACTS: W refuses to release payment of final installment of $2700 to mason, P, b/c no architect’s certificate of satisfaction produced by P as required by the agreement and b/c no full performance by the P.  Referee found that there was substantial performance (with trivial defects) and architect had no reasonable basis for withholding the certificate (objective test satisfied). 

H/R/Notes:

For P…

· Unreasonableness of architect excused performance of condition by P (giving certificate).

· Why assume objective satisfaction with 3rd parties?

1. Use of 3rd party almost equals objective basis b/c not one of the parties to the agreement.

2. 3rd party = architect: professional, so assume judgment will be honest and good faith.

3. Comments of § 228: Follow good faith standard when talking about the satisfaction by judgment of a 3rd party.

· If evidence that W gave architect $10,000 to not issue the certificate:

· Nonoccurrence, but bad faith evidence.

· Wrongful prevention.

· If architect dies before issuing certificate:

· Excuses nonoccurrence of condition b/c of “impossibility of performance” b/c of death.

· Immaterial part of the exchange, so excusable.

· P may argue unjust enrichment, forfeiture (the term is immaterial to the agreement and would cause disproportionate forfeiture)…

Immaterial is determined in the context of the case.  The actual performance is a material term b/c it is at the heart of the agreement, as is an actual payment.  

Counter: Material in this agreement b/c architect approval is important.

VII.  Limitations on Recovery Set by the Parties in their Contract

A. Will the CTs honor clauses put in by the parties for liquidated damages?

What are the advantages to such a clause?

· Reasonable and predictable if the parties decide it – parties can protect against breach, harm, damages.

· Limit on damages.

· Do not have to go to CT to prove damages – expensive.

· If the clause is enforceable, judicial economy is served.

So why are the CTs hostile towards such clauses? (General Judicial Hostility)…

· Unfair if damages are actually minimal (fairness/unconscionablilty)

· “Penalty” characterization not looked upon favorably – if penalty, may go against the theory of compensation that underlies contractual damages (compensatory, not punishing--- to put in position before breach occurred).

B. California & Hawaiian Sugar Co. v. Sun Ship, Inc.  US CT of APP 9th Circ. 1986

FACTS: C&H seeks to enforce a liquidated damages clause from Sun for $17,000/day of later delivery - $4.5 million total.  Actual damages are around $360,000.  Damages arose when Sun did not deliver Barge on time and C &H’s tug sat idle (not really b/c the tug had not been delivered yet).

Sun claims: 

1. K terms ambiguous: “Vessel” = tug plus barge; since tug was not delivered yet, no breach and no use of the liquidated damages clause.

Analysis: Did the parties intend for liquidated damages clause and when do they kick in (INTENT)?  Is the clause for liquidated damages or a penalty to terrorize party into performance?  [CT will not enforce a penalty].

2. C&H suffered no actual damages (or only minimal - $360,000) because they found an alternative form of shipping and because the tug was not yet delivered.

      H/R/Notes:


CT: Liquidated Damages or a Penalty Clause?

1. UCC 2-718(1) as adopted by Pa. and R. 2d Contracts § 356

· Is the amount reasonable and thus liquidated damages in light of anticipated harm or actual harm?

2 opportunities to demonstrate enforceable: If reasonable in light of: ORDER:

1. Anticipated harm

2. Actual harm

C&H argues that reasonable in light of the anticipated harm at the time the agreement was made ($17,000/day is a reasonable forecast of the damages).  Losing reputation and breach of other agreements (soda and cereal cos.)   

Also: Look to how the agreement was reached – Sophisticated Businessmen.

If anticipated harm is reasonable, do not have to look at actual harm, but CT may if actual harm and liquidated damages are greatly disproportionate. [Different from the common law where the CTs looked only to a reasonable forecast at the time of the agreement].

· Comment b to R. § 356

Race Track: no actual damages b/c the track was not ready b/c party did not have permission to operate the track yet.

· CT also looks to whether it will be difficult to calculate damages…but this is not a dispositive factor…

If it is difficult to calculate/prove damages, then party suffering the harm will not be compensated b/c cannot prove damages in CT.  So, the liquidated damages clause will be enforced b/c this is evidence that it is not a penalty clause.

· 3 things CT looks for to enforce the liquidated damages clause:

1. Intent of parties: liq. or penalty

2. Damages difficult to prove?

3. Reasonable in light of anticipated harm or actual harm?

· West’s Ann. California Civil Code

Inapplicable if another statute applies…

1. Consumer Agreements: codifies judicial hostility – presumption that liquidation clauses are void unless difficulty in proving damages and reasonable estimation of damages and if liquidated damages are close to actual --- Like Common Law --- for retail, rental, family, etc. 

2. Business Agreements: no judicial hostility – want to enforce – Valid unless party seeking to invalidate it shows that it was unreasonable under the circumstances existing at the time it was made --- Presumption of Validity --- cannot grab the sympathy of the CT; cannot get off on a technicality.

Consider such things as:

1. Sophisticated businessmen 2. Representation 3. Form/Adhesion, etc.

· Liquidated damages are a Q of law for the judge.  The burden of proof is on the party looking to avoid enforcement of the liquidated damages clause…wants to show that it is a penalty.

Why? B/c freedom of K and understood obligations, but are trying to get out of them.

Could argue that an ambiguous clause is construed against the drafter.

C. Hypotheticals

C&H $17,000/day to cover late delivery or if any slight defect in performance.  Late, but once delivery, there are no slight defects.

So, not reasonable for anticipated, but reasonable in light of actual damages…


Analysis:

1. Is $17,000 reasonable in light of anticipated or actual harm?  This is a “shot gun” clause and would be invalid under common law b/c variety of breaches, but the amount is not reasonable for the slight defect.

2. UCC Code and Modern Analysis:  Is it enforceable from reasonable forecast or actual damages?  Could be enforceable b/c maybe not a reasonable forecast (1 serious, 1 not serious), but if reasonable in light of actual damages, then enforceable.

VIII. Unexcused Nonperformance of a Promise

A. Nonperformance

Immaterial Breach – Breach of a promise; not the nonoccurrence of a condition; events give rise only to damages.

Material Breach – Failure of promissory condition; a breach giving rise to damages and failure of a condition excusing counter-performance.

B. Nichols v. Raynbred  King’s Bench 1615

FACTS: Seller agreed to deliver a cow and D promised to deliver 50 shillings.

H/R/Notes:

CT looked at the 2 promises very independently and formalistically…

· Could say seller breached w/o even mentioning the non-delivery of the cow…duty to pay had arisen after a reasonable time, so enforceable.

· CT did not look at true intentions of the parties for efficacy of transaction.  CT later started to interpret agreements a dependent/conditioned --- “Constructive or Promissory Conditions” that are implied by the CT. 

· Implied for fairness and efficiency.

· Follow the rule of substantial performance for implied conditions.

· Follow the rule of strict performance for express conditions.

C.  Related Restatements


R. 2d Contracts § 241


Circumstances Significant in determining whether a Failure is Material.


In determining whether a failure to perform or to make an offer to perform is material, the following circumstances are significant:

(a) the extent to which the injured party will be deprived of a benefit which he reasonably expects.

(b) the extent to which the injured party can be adequately compensated  for the part of that benefit of which he will be deprived.

(c) the extent to which the party failing to perform or to offer to perform will suffer forfeiture.

(d) the likelihood that the party failing to perform or to offer to perform will cure his failure, taking into account of all the circumstances including any reasonable assurances.

(e) the extent to which the behavior of the party failing to perform or to offer to perform comports with standards of good faith and fair dealing.

Analyze effects to both parties for fairness and so that one party cannot get off on a technicality.

R. 2d Contracts § 242

Circumstances Significant in Determining when Remaining Duties are Discharged.

In determining the time after which a party’s uncured material failure to render or to offer performance discharges the other party’s remaining duties to render performance under the rules stated in §§ 237 and 238, the following circumstances are significant:

(a) those stated in § 241.

(b) the extent to which it reasonably appears to the injured party that the delay may prevent or hinder him in making reasonable substitute arrangements.

(c) the extent to which the agreement provides for performance without delay, but a material failure to perform or to offer to perform on a stated day does not of itself discharge the other party’s remaining duties unless the circumstances, including the language of the agreement, indicate that performance or an offer to perform by that day is important. 

C. Levels of Breach

Right of the injured party when there is a:

1. Minor or Partial Breach: money damages only (breach of a pure promise).

2. Material: may at least suspend performance (or may end K) and seek damages (nonoccurrence of a condition precedent to other party’s duty to perform).

3. Total: can cancel agreement.

CT may use different labels: 


Partial = “partial” and “material”


Material = “total”

D. Walker & Co. v. Harrison  Mich. SC 1957

FACTS: K for sign rental; maintenance clause – tomatoes and cobwebs – H wants maintenance.  W sent letter (after H made 1 payment and none later).  W sues for payments under acceleration clause.


Letter from Harrison: No K b/c no maintenance.

Letter from W: Material breach b/c no payments – so repudiation by them is justified.

H: Nonmaintenance/Nonperformance = Total Breach.


Must prove: § 241 – Factors:


Could argue: 

· Early breach – deprived of benefit of good advertising.

· Compensation – no b/c reputation already damaged – dry cleaning co. and hard to determine actual damages (how many customers lost).

· Forfeiture: H loses on this one unless the ad co. can reuse the sign.

· Cure: Did not come in a timely manner.

· No good faith: many opportunities to come and fix; early and maybe even willful breach.

H/R/Notes:

CT…


No total breach, only partial breach…


Nonperformance to maintain is a broken promise, not a condition.

· May go so far as to allow H to suspend performance to pay.

· H breached first.

· Difficult b/c “repudiator himself will have been guilty of a material/total breach – himself aggressor, not innocent victim”.  
 
 
 

W: Full performance – cost of maintenance and only 1 of 30 payments.

§ 241 met: cure: repudiated, so H said he would not cure; no good faith: 1 payment, no chance to perform – UNJUST ENRICHMENT…Raised b/c of collateral dispute – H is retaliating against W.

E. Late Payment and Late delivery

If delay in payment is considered an immaterial breach, seller may be compelled to deliver despite failure of prompt payment.

If delay in delivery, CTs are reluctant to award damages b/c it is difficult to prove damages.


 F.  UCC § 2-511 Tender of Payment by Buyer; Payment by Check

(2) Tender of Payment is sufficient when made by any means or in any manner current in the ordinary course of business unless the seller demands payment in legal tender and gives an extension of time reasonably necessary to procure it.

If breach is material, seller may suspend performance, but CTs are reluctant to cancel the K.


 G.    Foundation Development Corp. v. Loehmann’s Inc.  SC Ariz. 1990

FACTS: FD (L) and LI (T) have lease…$45,000 rent for lease of store space.  $5000 quarterly payment for common areas.  “Time is of the essence for payments” clause.  L has right to terminate lease after no response within 10 days of receipt of notice.  An April 17 notice was given. Final payment was received on the 29th (action to dispossess Loehmann’s was filed the day before).

H/R/Notes:

Issue: Is Loehmann’s breach  - a 3 day delay in payment – of such a dimension so as to permit forfeiture?

CT:

1. Historical perspective:

Common law: L could not dispossess a T who failed to pay rent – had to be satisfied with damages for breach.

2. Arizona – repossession allowed.

Foundation: CT lacks discretion to do anything other than what our K provides.

CT rejects: Apply an analysis that takes into consideration the equities of the situation (to safeguard against unwarranted forfeitures).

CT applies § 241.

(a) expected benefit deprived to FI?

LI – payment within 15 days of notice and will pay interest on the 3 days.

FD – clear intentions of the parties/freedom of K policy argument – “time is of the essence”; sophisticated businessmen.

(b) can foundation be compensated?

FD – will not be able to rent another; investment to personnel, etc. – long-term agreement – could maybe have gotten someone to pay more if had not struck deal with LI.

(c) LI will suffer forfeiture.

(d) LI did offer to cure.

(e) LI acted in good faith.

Equities way not only in favor of no suspension, but no cancellation either.

§ 242 analysis:

“Time is of the essence clause” = immaterial breach here in light of compensated, good faith, etc.  CTs are reluctant to enforce such clauses despite F of K b/c of forfeiture and equity concerns.

Modern Trend Analysis:  CT will look at context, type of transaction (importance of time in it), at the specific breach, etc.

What about F of K?  Still not enforceable if excessive penalty or unjust forfeiture - - - may just be boilerplate language.

G. Norrington v. Wright  US SC 1885

FACTS: P, seller, and D, buyer.  5000 tons to be shipped.  “About” 1000/mo. over 6 months, to be completed by Aug. 1, 1880 (start Feb.1880).  Received Feb. shipment and paid.  May 14 – found out amounts in Feb. Mar. Apr. (all off) and D wrote letter refusing shipment b/c not proper amounts = implying breach by P.

P wants to know: are you refusing shipments or not; are you claiming that you are absolved from the K?

H/R/Notes:
P, seller: 

· “about” 1000 – By Aug. 1, had delivered 5006 tons, so should not look at each shipment.  SC rejects”: “time is of the essence” as to these individual shipments.  “About” refers to slight discrepancies in the weight of the monthly amounts – CT also looks to industry practices.

· “divisible K” – 6 separate individual parts of the K…analyze lack of conformity with agreement as to each part – Helps P because certain parts were completely performed (buyer must pay minus damages).

· div K requires equally proportional parts…

CT rejects the div K argument: Divisibility rests on intentions of parties….not here…This was a complete K.


Evidence of complete/entire K:

1. Full payment at outset.

2. Other Ks to fulfill and needed iron on a monthly basis.

3. Could only store 1000 tons/mo.     

· Policy to support this as divisible: To protect against forfeiture.

So why did the SC reject the div K argument here?

· B/c quantity was at the heart of the agreement.

· Substantial discrepancies in the parts.

· Early discrepancies – took until June to get “about” 1000.

· Protecting the trade and followed analysis of “material” or “immaterial”.

· CT followed the Perfect Tender Rule – Any nonconformity w/ terms of K constitutes a total breach of the K (b/c material breach) --- consequences are harsh.

Why apply this rule?  The theory is like that of the Restatements…Injured party is expecting perfect tender, and so long as the breaching party is not suffering forfeiture, the injured party should be given opportunity to cancel and make substitute arrangements.

· Predicable even though hash.

· Gives non-breaching party notice and time to get other iron – allows other obligations to be met and so businesses flourish (no delay to other obligations, no idle employees, etc.).

· UCC adopts this, but softens the rule.

· What about the fact that the buyer did accept and pay for the Feb. shipment?

B/c the buyer did not yet realize that the shipment was under the weight they required --- so, no waiver.

If viewed as a condition – implied by the CT – promise to pay for 1000/mo. and promise is conditioned on this shipment, then breach of promise at 400 in Feb. – only get damages. 


Cannot go back in Mar. and say I changed my mind, I want to cancel and get damages.  Parties are bound until subsequent nonperformance constitutes a breach.

H. Hope’s Architectural Products, Inc. v. Lundy’s Construction, Inc.  US DIST CT 1991

FACTS: Hope was to provide Lundy with 98 windows for $55,000.  Some controversy over the time of delivery in the K.  Windows were to be due Oct. 24…L moved date up to Oct. 19.  L sent letter on Oct. 14, saying they would take liquidated damages if H did not meet the new deadline.  H then asked for 2 assurances:

1. no back charges ($11,000) to be charged.

2. full payment of K ($55,000) before delivery.

Ultimately, non-delivery by H and L went to an alternative supplier.  L claims that H cannot ask for assurances b/c H already breached the K.  H claims that the breach was “immaterial” b/c delay was out of their control – so L cannot suspend performance – L can only seek damages.

L could argue: Material breach and total breach: “Time is of the essence” – need windows for school to open, for other K-ers to do their job, etc.

§ 241 met: Deprived of benefit weighed against forfeiture to H (custom windows cannot be resold); no bad faith (willful breach) by H (excuses for delay = good faith); likelihood to cure by H.

Good Faith: reasonable grounds for insecurity by L may stem from H’s performance on other Ks.


      H/R/Notes:



CT looks to UCC…

· H wants UCC and not R. b/c:

· Right to request adequate assurances of performance.

· Can suspend performance while waiting for adequate assurances of performance.

· At common law, can suspend performance only if insolvency (not if not sure that other party is going to perform).

· H might not want UCC b/c R. is more of a balancing test.

· UCC follows the Perfect Tender Rule – any breach by H constitutes a total breach and cancellation (b/c for sale of goods, transactions must be efficient and need strict performance and seller of goods will not suffer forfeiture b/c can sell goods on the open market and market price).

· H can say that UCC does not apply b/c K is for services.  CTs look at predominant factor in terms of what is being bargained for (the good or the service – in mixed transactions).

CT here: Goods are predominant b/c custom-made – installation service is incidental.

· Was H justified under UCC § 2-609 in suspending their performance b/c of reasonable grounds for insecurity?

UCC § 2-609

Right to Adequate Assurance of Performance

(1) K for sale imposes an obligation on each party that the other’s expectation of receiving due performance will not be impaired.  When reasonable grounds for insecurity arise with respect to the performance of either party the other may in writing demand adequate assurance of due performance and until he receives such assurance may if commercially reasonable suspend any performance for which he has not already received the agreed return.

(2) Between merchants the reasonableness of grounds for insecurity and the adequacy of any assurance offered shall be determined according to commercial standards.

(3) Acceptance of any improper delivery or payment does not prejudice the aggrieved party’s right to demand adequate assurance of future performance.

(4) After receipt of a justified demand, failure to provide within a reasonable time not exceeding 30 days such assurance of due performance as is adequate under the circumstances of the particular case is a repudiation of the K. 

H must show reasonable grounds for insecurity: statement of $11,000 liquidated damages threat, but no evidence that statement was made – Is the letter threatening liquidated damages reasonable grounds for insecurity?

H must make: Demand for assurances, in writing, adequate assurances of performance, right to suspend performance while waiting.

If no adequate assurances within 30 days, can treat as a total breach by repudiation of the K [triggers § 2-610] – p.1055.

· H difficulty:

· Cannot claim reasonable grounds for insecurity when you have caused the insecurity (H already in breach) – this would be bad faith.

· Lacked reasonable grounds for insecurity, so…

UCC § 2-717

Deduction of Damages From the Price

The buyer on notifying the seller of his intention to do so may deduct all or any part of the damages resulting from any breach of the K from any part of the price still due under the same K.

· No insecurity b/c surety through Bank IV.

· Did H follow 2-609?  No b/c initially had reasonable grounds but then did not respond to the letter, but the time they moved, they had already breached and did not have reasonable grounds for insecurity.

· CT: Adequate Assurances for Performance is judged based on the K

· H was not entitled to pre-payment in K, so not entitled to essentially a rewriting of the agreement in terms more favorable to H.

· Adequate Assurances went too far b/c asked L to give up UCC 2-217 right to deduct damages.

· H claimed that L was unjustly enriched/restitution:

CT: no b/c no benefit conferred upon L – went with alternative supplier.

· H says the benefit was the advise as to how to prep for window 

installation.

R. 2d Contracts § 370 – Party’s expenditure in preparation of performance is not a benefit to the other party and does not give rise to a restitution interest.

I.  National Knitting Co. v. Bouton & Germain Co.  Wisconsin SC 1909

FACTS:
· November 1905: D made a written offer to P for an order for different gloves at fixed prices costing all together $322.86.  The delivery was to be in May of 1906 and the bill was to be paid within 30 days of November 1, 1906.

·  P accepted and in April delivered most of the order, but left out 1 item of 18 dozen gloves and 1 item of 6 dozen gloves.

· P: sues to recover for goods actually delivered at K prices (price action for installments successfully completed)…says K is severable (divisible or installment K)

· D: K is a single K and therefore owes P nothing b/c the K was not successfully completed.  D also files a counterclaim for damages b/c of the non-delivery of the 2 items 9in case CT says K is severable).

TR CT: Severable: For P – K price of items delivered minus damages (loss of 

 profits).  D appeals.

       H/R/Notes:



For P…severable.

· Contrary to how the business world works: To make such a K a single or entire K, requiring delivery of every item before the seller can recover any part of the purchase price.

· The question of whether a K is entire or severable is a Q of intentions.

Just b/c the subject matter of the agreement is severable and measurable by units does not necessarily mean that the agreement cannot be entire.

· In the case of K for a bill of goods at certain prices for each article, the CT tends to find the K to be severable – can recover for goods delivered minus damages for goods not delivered. ---- “Exact Justice”: each gets the amount due to them…the seller for the portion delivered, and the buyer for damages he suffered as the result of seller’s nondelivery.   

Not receiving 2 items did not destroy buyer’s ability to sell other gloves.

2 factors: 1. Intentions 2. Is it divisible?

· “Equally proportioned pairs of performance” – each side gets what it bargained for.

· If intention (evidenced by terms express or implied) of parties is make payment dependent on delivery of all the articles, it will be an entire K (even if the payment is measured in units and may be severable – ex. crushed stone for bridge, logs, barrels of salt, etc.---measured in units for convenience, not for intent that K be severable).

Entire: can tell from the purpose of the agreement – if intent to pay at once.

Stones: need all for completion, so entire.

· HOLDING: K for the sale of goods which are naturally severable will not be held entire Ks in the absence of an express or implied provision to that effect in the K or persuasive circumstances in the K showing the intention of the parties to make it entire.

UCC § 2-307 – entire unless otherwise agreed or if the circumstances give either party the right to make or demand delivery in lots and the price of it can be apportioned may be demanded for each lot.


Adopts Perfect Tender Rule.


CT prefers single K.

UCC § 2-612
(1) “installment K” is a K that requires goods in separate lots to be accepted separately, despite a clause reading that “each delivery is a separate K”. (obligations are divisible into segments; upon delivery by seller, buyer is obligated to pay)

(2)  buyer may reject if a non-conformity substantially impairs the value of the installment and it cannot be cured…if non-conformity is not within (3) and seller gives adequate assurances to cure, seller must accept.

(3) If non-conformity or default on one installment substantially impairs the value of the whole K, there is a total breach, and k canceled…reinstated if injured party accepts the installment w/o notification of the cancellation or sues with respect to only a past installment or demands performance on a future installment.

J.   Graulich Caterer Inc. v. Hans Holterbosch, Inc.  NJ Superior Ct. 1968

FACTS: Fair and beer co. wanted “quality food” with time being critical.

H/R/Notes:

Sale of Goods, so UCC 2-612

1. More liberal – construes installments more often despite express language.

2. Sample approval – express warranty; implied warranty – fit for the purpose intended.

3. To reject the installment: cannot be cured; substantial impairment to the value of that shipment and the value of the whole shipment.

4. This case: 3 day v. 6 month fair for materiality of the breach.

K. Hypotheticals

4 signs, motel – ad only puts up to 3.

Intentions of parties/agreements; if it only makes sense with all 4, then entire K.

Intentions? Is it divisible?


Graulich – After 2nd delivery, substantially important to whole K b/c

· time of essence (limited time 6 mo.)

· opportunity to cure given

· clear that future deliveries will also be bad “German food”

Look at quality, quantity, assortment, trade practices, etc.

L. Cherwell – Ralli, Inc. v. Rytman Grain Co.  SC of Conn. 1980

- Does seller have to invoke 2-609 before invoking 2-612?

It is up to the non-breaching party which one to invoke first.

· Reasonable grounds for insecurity cannot be claimed as to your performance due b/c he was actually in breach and his performance was owed. 

· Interplay: 2-609: If party has reasonable grounds for insecurity and demands in writing – keeps K going and protects himself (no cancellation and does not have to perform until he receives assurances – must be within a reasonable time (30 days) or total breach).

· If “substantial impairment to the value of the whole K”, then total breach.

· Graulich – “Substantial Impairment to the Whole” = 

1. Breaches are cumulative (2 bad deliveries) and subsequent delivery will not happen properly.

2.  Balance inquiry to breaching party against that of the non-breaching party (§ 241).

So, when applying the installment K (UCC § 2-612) to cancel K, it not a prerequisite to invoke UCC  § 2-609.

CT: Buyer failed to make payments, then sent checks, then stopped payments on the checks = seller can conclude “substantial impairment to the value of the whole”.

Cumulative breaches of buyer here, but could not be basis for reasonable insecurity – own breach provokes nonperformance and then claiming insecurity is not allowed!

Also failed b/c truck driver said it would be last delivery, but still already breached and had received oral assurance from seller one week before. --- No reasonable grounds for insecurity.

M. Manitowoc Steam Boiler Works v. Manitowoc Glue Co.  Wisc. SC 1903

FACTS: Glue Co. was seeking a better steam boiler.  Got a boiler that had 20% less horsepower than what they sought. $2035 due, $1100 paid.  MSB wanted full payment.

TR CT: SB gets payment b/c restitution (performance substantial on their part).

H/R/Notes:

· Agreement should be analyzed as an entire agreement that needs to be performed before complete payment duty arises.

· Full performance relaxed:

Especially in construction/building agreements.  Why? B/c injustice, forfeiture fear b/c hard to get everything right in large projects.  So, substantial performance is sufficient for duty to pay.

· If substantial performance found, injured party must pay K price minus the cost of completion or repair to them…in other words, the breach is considered immaterial.

· ANALYSIS FOR SUBSTANTIAL PERFORMANCE:

· Proportions of Agreement: 20% less here; SB argues that it was the same brand, satisfactory work, etc.; GC accepted and are using it to get benefit.

· Look at § 241- seems to weigh in favor of GC.

· Look at § 242 – Timely important b/c GC was seeking to stay in production.

· HERE: no substantial performance and no immaterial breach – the breach is material = nonoccurrence of a constructive condition precedent, so duty to pay does not arise in GC.

· Restitution:

(Quasi-K finding)…

SB: Judges by the value of the K (so, equivalent to K even though restitution analysis is outside the K)…GC received a benefit and so was unjustly enriched.

Analysis: Is there a benefit conferred upon other and was the benefit accepted?

2 part analysis to avoid unjust enrichment: without taking advantage of the benefit, there is no unjust enrichment.

GC: Did not accept the benefit – had to use it to produce glue to fulfill Ks…hard to remove…inconvenient…limits use of property, etc.

· UCC not considered in this case b/c not in existence then…if it had been, sale of goods and Perfect Tender Rule would have been argued.

N. Jacob Youngs v. Kent  NY CT of APP 1921

FACTS: Agreement to furnish home.  All pipes should be “Reading Pipes” - $77,000, all paid except for $3000 – homeowner refused to pay b/conly 2/5 of pipes in the house correct.

H/R/Notes:
Cardozo:

Reasons CTs prefer the substantial performance analysis to entire performance analysis or treating some parts of the K as express conditions?


-    To avoid forfeiture, provide justice.

· To balance the intentions against forfeiture.

Factors for Substantial Performance:

1. Intentions/Forfeiture

2. Willful Misconduct (Beyond bad faith) --- bad willful v. angelic willful.

Traditional analysis: if W.M., no substantial performance.

Why? 1. Bad faith and 2. Do not want to reward willful misconduct (goes against the intentions of the parties).

Under § 241 and § 242, it is one factor in the analysis.

· This case: 1.  Quality Appearance Cost – Is it essentially the same product with a different name?  If so, then substantial performance met.

· Builder will say that the product was the same and the willful misconduct was due to the unavailability of the pipes.

· Homeowner: express condition, the nonoccurrence of which means no duty to pay.

· Look to § 241 and § 242 also.

· CT: for builder; homeowner must pay.

Even is clear express condition, back up the analysis with what the CT would do if they find no express condition…

1. Express Condition?

If not written, does the CT determine that there is an express condition?

Was there waiver?

Was the express condition waived b/c of:

· disproportionate forfeiture

· waiver 


2. Substantial Performance?

Recovery: Breaching party gets payment at K price and injured party gets cost of completion or repair.

Cardozo suggests that this may not be fair in this case b/c homeowner will keep the money and not replace the pipes (windfall to the injured)…says recovery ought to be: K price – loss of value…since same value in pipes here, minimal to 0 recovery.

JUSTICE!

Is there a promise with a constructive condition attached (placed by the CTs)?


      3.  § 241 and § 242

Partial Breach – Recovery as discussed above.

Total Breach – Injured party gets damages and can cancel agreement.

Material  - broken promise b/c nonoccurrence of constructive condition placed by the CTs.


Can suspend performance here.

Immaterial – Partial breach – broken promise.

IX. Illegal Contracts

Some Ks are illegal and others are unenforceable b/c they contravene clear public policies embodied in the specific laws.


Civil Code § 1667



K is unlawful if:

1. Contrary to express law.

2. Contrary to policy of an express law.

3. Otherwise contrary to good morals.

R. 2d Contracts § 178

(1) A promise or other term of an agreement is unenforceable on grounds of public policy if legislation provides that it is unenforceable or the interest of its enforcement is clearly outweighed in the circumstances by a public policy against the enforcement of such terms.

(2) In weighing the interest in enforcement of a term, account is taken of…

(a) through (c) – p.88.

(3) In weighing a public policy against enforcement of a term, account is taken of…

(a) through (d) – p.88.

