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COPYRIGHT OUTLINE

BASIC CONCEPTS:

United States Constitution Art. I, Sec 8, Clause 8

“The Congress shall have power . . . To promote the Progress of Science and useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries.”

Copyright is the right of an author pertaining to the reproduction, adaptation, public distribution, and public display or performance of the work

Copyright is a legal device to give him the right to control its reproduction after it has been disclosed

It enables him to prevent others from reproducing his individual expression without his consent (copyright can be infringed without the author ever knowing it)


Copyright as Property

Copyright is generally regarded as a form of property, but it is property of a unique kind.  It is intangible and incorporeal.  The thing to which the property right attaches—the author’s intellectual work—is incapable of possession except as it is embodied in a tangible article such as a manuscript, book, record, or film


Copyright as a Monopoly

Copyright is a limited monopoly.  By preventing mere duplication for a limited time, it tends to encourage the independent creation of competitive works.  If Copyrights were unlimited monopolies, they would be an undue restraint on the dissemination of the work.


The Purpose of Copyright
The ultimate purpose of copyright legislation is to foster the growth of learning and culture for the public welfare, and the grant of an exclusive right to authors for a limited time is a means to that end.



Copyrights

(1) benefit the public (pluralism of opinion, experience, vision, and utterance)

(2) stimulate invention and creation

(3) reward authors for their contribution to society

(4) enables publishers and other distributors to invest their resources in 

bringing those works to the public

(5) benefits the families of authors (usually)

The Economics of Copyright

Copyright protection—the right of the copyright’s owner to prevent others from making copies—trades off the costs of limiting access to a work against the benefits of providing the incentives to create the work in the first place


The Nature of Copyright Protection

Copyright merely gives protection against copying; independent duplication (i.e. accidental recreation) is not actionable


Ex.  Two poets compose the same exact poem without knowing about the existence of 


Each other


<but see>


Subconscious copying is infringement (the exception applies only to popular music that has been widely performed).  Harrison case, infra


Copyright History and Fundamentals

Whereof the memory of man runneth not to the contrary, the author’s right to his manuscript was recognized on principles of natural justice, being the product of intellectual labor 

The Statute of Anne (1710) was the first statute of all time specifically to recognize the rights of authors and the foundation of all subsequent legislation on the subject of copyright both here and abroad

In the United States, the Constitution granted copyright protection, see supra
The United States has had a few major legislative acts:  (1) 1790 Act; Pg. 4-5








      (2) 1909 Act; Pg. 6-7







                  (3) 1976 Act; Pg. 7-11

1976 Act in a nutshell; Pg. 8

Other considerations:

The Berne Convention, which established an International Copyright Union in 1886, has had a significant impact on U.S. legislation; intermittent discussion infra
Visual Artists Rights Act affords authors of certain pictorial, sculptural, and photographic works limited rights of attribution and integrity in the original physical copies of their works (similar to moral rights, infra); Pg. 539-540

The Sony Bono Copyright Term Extension Act extends the term of copyright from 75 years from publication, or the life of the author plus 50 years, to 95 years from publication, or life plus 70


Authorship, Creativity, Writings

An author is “he to whom anything owes its origin; originator; maker, one who completes a work of science or literature.”



Burrow-Giles Lithographic Co. v. Sarony (Oscar Wilde case)

Writings include all forms of writing, printing, engraving, etching, etc., by which the ideas in the mind of the author are given visible expression



Burrow-Giles v. Sarony (Oscar Wilde case)

Copyright does not apply only to works of high art.  The test is a modicum of creativity.



Bleistein v. Donaldson

Judges are not to constitute themselves final judges of the worth of creative works, outside of the narrowest and most obvious limits



Bleisteing v. Donaldson

COPYRIGHTABLE SUBJECT MATTER:


Originality, Categorization, and Fixation

§ 102 Subject matter of copyright:  In general; Pg. 75

There are two fundamental criteria to copyright protection:  (1) Originality

(2) Fixation in Tangible Form

Originality means “that the work was independently created by the author (as opposed to copied from other works), and that it possesses at least some minimal degree of creativity.”  A modicum of creativity will suffice (i.e. must exceed the utterly stilted or trite)


Originality does not signify novelty



<so>

Originality is Independent Creation + Some Minimal Degree of Creativity

Things that do not get copyright protection:


Words and short phrases such as names, titles, and slogans; familiar symbols or designs;


Mere variations of typographic ornamentation, lettering or coloring; mere listing of 


Ingredients or contents; cliched language or trite expressions

<Also> Envelopes with terse phrases describing their content or exhorting the reader to open them

<Also> Cooking instructions for, say, a pumpkin pie



Magic Marketing v. Mailing Services of Pittsburgh

<Also> Things like page breaks can be copied since they do not result from any original creation by West


Categories of Copyrightable Works
There are four items in section 101:  (1) literary works





           (2) pictorial, graphic, and sculptural works

     (3) motion pictures and audiovisual works

     (4) sound recordings

Literary works include catalogs, directories, similar factual, reference, or instructional works and compilations of data, books, poems, etc.  It also includes computer data bases, and computer programs to the extent that they incorporate authorship in the programmer’s expression of original ideas, as distinguished from the ideas themselves.

Sound recordings comprise the aggregation of sounds and not the tangible medium of fixation; thus, sound recordings are distinguishable from phonorecords, the latter being physical objects in which sounds are fixed.  Sound recordings are also distinguished from any copyrighted literary, dramatic, or musical work that may be reproduced on a phonorecord


Copyright in sound recordings may be vested in both performer and record producer;


Pg. 83

Sound tracks of motion pictures are considered motion pictures; audiovisual works are things like filmstrips, slide sets, and sets of transparencies; you can also include plays and operas here

Pictorial, graphic, and sculptural works would be things like statues, paintings, blue prints, portraits, etc.


Fixation in Tangible Form
It makes no difference what the form, manner, or medium of fixation may be—whether it is in words, numbers, notes, sounds, pictures, or any other graphic or symbolic indicia, whether embodied in a physical object in written, printed, photographic, sculptural, punched, magnetic, or any other stable form, and whether it is capable of perception directly or by means of any machine or device “now known or later developed”

The content of a live transmission should be accorded statutory protection if it is being recorded simultaneously with its transmission; Pg. 89

Although transient, entry of a work into the random access memory of a computer makes a “copy.” 

Video games are fixed


The Idea/Expression Dichotomy

§ 102 Subject matter of copyright:  In General; Pg. 90

Copyright does not preclude others from using the ideas or information revealed by the author’s work.  It pertains to the literary, musical, graphic, or artistic form in which the author expressed intellectual concepts.

Ex.  The expression adopted by the programmer is the copyrightable element in a computer program; the actual processes or methods embodied in the program are not within the scope of copyright law.

Ex.  You could hold a copyright on the treatise of bookkeeping, but you can’t have a copyright in the art of bookkeeping


Baker v. Seldon



Ex. The copyright of a work on mathematical science cannot give to the author an 


Exclusive right to the methods of operation which he propounds, or to the diagrams 


Which he employs to explain them

Why these results?  Expression has form as its end; ideas and methods have application as their end

When the uncopyrightable subject matter is very narrow so that the topic necessarily requires, if not only one form of expression, at best only a limited number, to permit copyrighting would mean that a party or parties, by copyrighting a mere handful of forms, could exhaust all possibilities of future use of the substance, 



Morrissey v. Procter & Gamble



Sweepstakes instructions cannot be copyrighted; When the possible ways to 



Express an idea are limited, the expression “merges” with the idea and is 



Therefore uncopyrightable; when merger occurs, identical copying is permitted

What happens when a defendant does not copy any of the underlying computer code, but copies only the words and structure of the menu command hierarchy?  No infringement.  Why?


A menu command hierarchy is a method of operation, i.e, the means by which a person


Operates something.  Also, the command hierarchy is made up of standard procedures 


Which the programmers did not invent—“print” and “exit”

Corollary Ex. the series of buttons on a VCR


Lotus v. Borland

Cf. Dental taxonomies held copyrightable.  Why?  The complexity of descriptions and some originality in the way the authors chose to categorize the entries.




American Dental Ass’n v. Delta


Blank Forms; Originality as Constitutional Requirement

Blank Forms Rule:  Blank forms are not copyrightable.


Blank forms, such as time cards, graph paper, account books, diaries, bank checks,


Scorecards, address books, report forms, order forms, and the like which are designed


For recording information and do not in themselves convey information


Ex.  Medical insurance superbills held not copyrightable because they merely


Provide doctors with a convenient method for recording services performed

Exception to blank forms rule:  Where text is integrated with blank forms.


These forms have explanatory force because of the accompanying copyrightable


Textual material.


These forms most likely will get thin protection


Thin protection:  The copyright protects only the exact rendition of the precise wording


Employed by the copyright owner


Ex.  A pamphlet describing a unique kind of insurance along with insurance forms held


Copyrightable.  However, defendant who paraphrased forms did not infringe




Continental Casualty v. Beardsley


Facts and Compilations

§ 101 Definition of compilation; § 103 Compilations and derivative works; Pg. 119

A compilation results from a process of selecting, bringing together, organizing, and arranging previously existing material of all kinds, regardless of whether the individual items in the material have been or ever could have been subject to copyright

A derivative work requires a process of recasting, transforming, or adapting “one or more preexisting works.”

Copyright in derivative works and compilations covers only the material added by the later author, and has no effect one way or the other on the copyright or public domain status of the preexisting material

Facts are not copyrightable (there is no original expression); however, compilations of facts generally are.  Why?

Factual compilations may possess the requisite originality.  The compilation author typically chooses which facts to include, in what order to place them, and how to arrange the collected data so that they may be used effectively by readers.


Compilations have thin protection


Ex. the compiler’s selection and arrangement may be protected; the raw facts can be 


Copied at will.  

Elements of copyrightability for compilations (must meet all three):

(1) the collection and assembly of preexisting material, facts, or data

(2) the selection, coordination, or arrangement of those materials

(3) the creation, by virtue of the particular selection, coordination, or arrangement of an original work of authorship

For (3), one must consider:

(1) the total number of options available

(2) external factors that limit the viability of certain options and render others non-creative

(3) prior uses that render certain selections “garden variety”

Ex.  Take a telephone directory.  The names and numbers of people are facts; only the arrangement can be copyrighted.  A simple alphabetical listing is not creative enough.



Feist

Ex. West’s inclusion of parallel citations, attorney information, and data on subsequent

Procedural history is not per se creative (because these things are facts) nor creative in arrangement



Matthew Bender v. West

Ex.  A telephone directory containing only businesses that the author thought would stay

In business held to be copyrightable; A Chinese American directory is copyrightable

Cf.  Compilations may be protected when the works are more fanciful than functional, and where the selection criteria are driven by subjective and evaluative judgment

Held; The Red Book, which sets forth projections of the values of used cars, is copyrightable, since the predictions are based not only on a multitude of data sources but also on professional judgment and expertise (the values were not discovered facts)



CCC Information Services v. MacLean

<Also> A national, state, or local government’s incorporation by reference of privately-generated ratings does not cast the ratings into the public domain



Ex.  Hebrew scholar deciphered Dead Sea Scrolls and got a copyright.  Why?



The creative elements of the scholars work included assembling the pieces 



According to their physical compatibility to one another, arranging the torn 



Parts that were assembled and placing them in the approximate frame of the



Scroll, deciphering the writing on the pieces, and completing the missing pieces.

Ancillary considerations:

Compilations are protected on a theory of synergy.

Why?  Compilations are protected as a whole; they are not seen as individual pieces; the compilation is greater than the sum of its parts.


Ex.  Atari introduced a new game.  The game consisted of a rectangle hitting a round


Ball against colored squares.  Although each constitute part may seem trite, the “flow


Of the game as a whole” is very creative.

<Also> Copyright law does not reward “sweat of the brow.”



Rockford Map Publishers v. Directory Service

Note:  Due to EU developments, the United States is pressured to extend more copyright protection to databases, particularly on the “sweat of the brow” theory


Factual Narratives

Author wrote book about John Dillinger being alive; Author claimed that his story was non-fiction; CBS made Simon and Simon episode that played on this theme.  No infringement.  Why?


The “facts” about Dillinger being alive are not copyrightable.  The Author only has


Copyright protection in his presentation and exposition, not the “historical events.”




Nash v. CBS


Ex.  Facts about a notorious kidnapping are not protected by copyright


Ex. News events are not copyrightable; however, if someone were to copy newspaper


Articles verbatim, that person would invariably copy some creative expression.


Copying of this sort would be infringement.




Wainwright Securities v. Wall Street Transcripts

Note:  Scenes a faire are not copyrightable.  Scenes a faire are standard or trite incidents, characters, or settings which are indispensable in the treatment of a given topic.


Ex.  movie producers, when making a film on Nazi Germany, cannot copyright


“Heil Hitler!” salutes or festivities in drinking halls


Originality in Derivative Works (This is almost impossible to reconcile)

Substantial Variation Standard:  Derivative works must contain some substantial, not merely trivial originality


Ex. A person made a plastic version of the old iron Uncle Sam Banks.  This was held


To be insufficiently original.  The plastic version was bascially the same as the old


Version, only the size was a little different, Sam’s pinstripes were narrower, his 


Suitcase had an eagle holding ivy instead of arrows, etc.




L. Batlin & Son v. Synder


Cf.  Paddington Bear example on Pg. 190.  Drawing B is a legitimate derivative work.


Note:  The original illustrator authorized that derivation.


Ex. Engraver made derivative work based on public domain paintings by reproducing


Them through the mezzotint method.  The engraver had to determine the precise 


Depth and shape of the depressions in the plate in order to reproduce the effect of the


Oil paintings.  No two engravers could make the same engravings.




Alfred Bell v. Catalda


Ex. three-dimensional replicas of public domain treasury notes held copyrightable as


Derivative works; three-dimensional replicas of public domain coins held


uncopyrightable


 Computer Programs and Computer-Authored Works

Computer Programs are copyrightable; See Section 101; Pg. 202

Computer Programs are the product of great intellectual effort and their utility is unquestionable

The fact that operating system programs may be etched on a ROM does not make the program either a machine, part of a machine, or its equivalent.  Programs are no more machine parts than videotapes are parts of VCRs.  

Computer programs are not susceptible to the idea/expression dichotomy challenge.  Why?

Because other computer programs can be written or created which perform the same function as some other copyrighted program, the computer program must be an expression of the idea and hence copyrightable


Ex.  A computer company copied another computer company’s programs 


Exactly.  Infringement.




Apple Computers v. Franklin Computers

Source code and object code are two representations of the same computer program.


Ex.  Data General registered source code; Grumman copied object code.  Infringement.




Data General v. Grumman Systems


Useful Articles (Another incoherent part of copyright law)

Although the usefulness of a work does not detract from its copyrightability, functionality can disqualify a work or limit its protection if the work is considered a “process” or “method of operation”

There is copyrightability for works of art that have been incorporated as the designs of useful articles


Ex. A lamp base in the shape of a Balinese dancer is copyrightable




Mazer v. Stein; See Pg. 216-217

U.S. law now gives essentially full protection against copying the three-dimensional shape of only three kinds of useful articles:  (1) architectural works





         (2) vessel hulls

                                                         (3) computer mask works

§ 101 Definition of Pictorial, graphic, and sculptural works; Pg. 219

§ 101 Definition of useful articles; Pg. 219

§ 113 Scope of exclusive rights in pictorial, graphic, and sculptural works; Pg. 220

Copyright in a pictorial, graphic, or sculptural work will not be affected if the work is employed as the design of a useful article, and will afford protection to the copyright owner against the unauthorized reproduction of his work in useful as well as nonuseful articles.  

What is a useful article?  An article having an intrinsic utilitarian function that is not merely to portray the appearance of the article or to convey information



Ex. masks designed to resemble the noses of pigs, elephants, and parrots are



Copyrightable because the masks have no utility that does not derive from 



Their appearance



Ex. taxidermy mannequins held copyrightable; the postures of the animals



Were considered original

Separability Test:

Useful articles cannot be copyrighted except to the extent that their designs incorporate artistic features that exist independently of or can be identified separately from the functional elements of the articles.



Ex.  Artistic belt buckles held copyrightable because the primary ornamental 



Aspect of these buckles was conceptually separable from their subsidiary 



Utilitarian function.  Regular belt buckles cannot be copyrighted.





Kieselstein-Cord v. Accessories by Pearl



Ex.  Anatomically correct human mannequins held uncopyrightable,



Especially because they had hollow backs designed to hold excess fabric



When the garment was fitted onto the form.  


Characters

The Specificity Test:  The less developed the characters, the less they can be copyrighted; that is the penalty an author must forbear for marking them too indistinctly.

The Story Being Told Test:  If the story is the development of the character, then the character is copyrightable.  If the character is only the chessman in the game of telling the story he is not within the area of the protection afforded by copyright.


Ex.  The Stallone characters in Rocky meet both the specificity test and the story being


Told test.  


Specificity:  Rocky Balboa is such a hightly delineated character that his name is the title


Of all four Rocky movies and his character has become identified with specific character


Traits ranging from his speaking mannerisms to his physical characteristics


The Story Being Told:  The Rocky movies focused on the development and relationships


Of the various characters.





Anderson v. Stallone


Ex.  Television commercial that featured a handsome man and an attractive woman

Driving dangerously in a fancy car to James Bond-like music while evading evil villains  held to infringe the James Bond character.

A comic book character, which has physical as well as conceptual qualities, is more likely to contain some unique elements of expression and is therefore more easily copyrightable


Government Works

§ 105 Copyright and U.S. Gov’t Works; Pg. 266

The U.S. government cannot copyright its works, but can hold copyrights transferred to it by assignment, bequest, or otherwise

A government work is “a work prepared by an officer or employee of the United States Government as part of that person’s official duties

Are there copyrights for works prepared under U.S. government contract or grant?  There is no clear answer

Note:  The Post Office has copyrights in its stamps


Obscene Works

Obscenity does not nullify copyright

Denying copyright protection to works adjudged obscene by the standards of one era would frequently result in lack of copyright protection (and thus lack of financial incentive to create) for works that later generations might consider to be not only non-obscene but even of great literary merit

First Amendment concerns strengthen this holding as well

Minority Holding:  Obscene works may not be copyrightable if they violate obscenity standards and are thus held to be contraband.  Why?  Illegal goods are subject to forfeiture.

INITIAL OWNERSHIP OF COPYRIGHT:


Authorship Status

The author is the party who actually creates the work, that is, the person who translates an idea into a fixed, tangible expression entitled to copyright protection.  Either the author embodies the work in a copy by himself or authorizes another to embody the expression in a copy.

When one authorizes embodiment, that process must be rote or mechanical transcription that does not require intellectual modification or highly technical enhancement



Ex. a poet still has a copyright in a poem even though she doesn’t actually use



The printing press



Ex.  Sometimes the one who embodies the work will get the copyright.  Take



A record company that tapes nature sounds.



Ex. A person making an underwater documentary on the Titanic got a copyright



Even though he did not operate the underwater cameras.  Why?  He directed the 



Filming completely and served as the sole editor.  The cameramen were his



Amanuensises.


Works Made for Hire

§ 101 Definition of work made for hire; Pg. 278

§ 201 Ownership of Copyright for works made for hire; Pg. 279
Sometimes, the author is the person or entity who finances the work’s creation and dissemination, including covering the cost of the persons actually creating the work

The person or entity’s assumption of all economic risks entitles that person or entity to be treated as an “author.”

Therefore, authors do not have to be human.  For example, a corporation could be the author.

If the work is for hire, the employer or other person for whom the work was prepared is considered the author and owns the copyright, unless there is a written agreement to the contrary

Section 101(2) on Pg. 279 lists nine categories of “specially ordered or commissioned” works.

This section applies to independent contractors.

The other mutually exclusive inquiry is whether the work was prepared by an employee within the scope of his or her employment under Section 101(1)

Four Interpretations of 101(1):

(1) A work is prepared by an employee whenever the hiring party retains the right to control the product

(2) A work is prepared by an employee when the hiring party has actually wielded control with respect to the creation of a particular work.

(3) The term “employee” carries its common law agency meaning

(4) “Employee” refers only to “formal, salaried” employees

The Agency law determination is the best interpretation

Is the employee an agent?  Things to consider:

(1) the hiring party’s right to control the manner and means by which the product is accomplished

(2) the skill required

(3) the source of the instrumentalities and tools

(4) the location of the work

(5) the duration of the relationship between the parties

(6) whether the hiring party has the right to assign additional projects to the hired party

(7) the method of payment

(8) the hired party’s role in hiring and paying assistants

(9) whether the hiring party is in business

(10) the provision of employee benefits 

See Pg. 289 for additional considerations

Are academic writings works made for hire whose copyrights belong to the schools and universities employing the teacher or professor writers?    No.

If a work is specially ordered or commissioned within section 101(2), at what point in the parties’ relationship must a contract making it a work for hire be executed?  There’s no real answer.


Joint Authorship

§ 101 Definition of Joint Authors; Pg. 300

The touchstone of the statutory definition of a joint work “is the intention at the time the writing is done that the parts be absorbed or combined into an integrated unit.”

Joint authorship entitles the co-authors to equal undivided interests in the whole work—in other words, each joint author has the right to use or to license the work as he or she wishes, subject only to the obligation to account to the other joint owner for any profits that are made

If the parties sign a contract specifying co-authorship, that agreement is dispositive.

However, the standards for determining when a contributor to a copyrighted work is entitled to be regarded as a joint author where the parties have failed to sign any written agreement dealing with coauthorship is the Childress standard.  The Childress standard wards off dominant authors being denied sole authorship status because another person rendered some form of assistance.

The Childress Standard:

(1) each of the putative co-authors made independently copyrightable contributions to the work

(2) they fully intended to be co-authors

Collaboration alone is not sufficient; rather, each contribution must be independently copyrightable

Factual indicia establishing co-authorship:

how a collaborator regarded herself in relation to the work in terms of

(1) billing and credit

(2) decisionmaking

(3) the right to enter into contracts

Ex. Nathan Larson had sole decision-making authority for Rent.  Thomson was 

Hired merely as a dramaturg, and was never entitled to equal billing.  Therefore,

Thomson cannot be a co-author of Rent.



Thomson v. Larson

Ex. Aalmuhammed suggested script revisions for the movie Malcolm X.  He ensured

The religious and historical authenticity of the movie.  He even directed a few scenes.

However, Aalmuhammed was denied co-authorship status by the reasoning in Thomson

v. Larson.



Aalmuhammed v. Lee

THE RIGHTS THAT MAKE UP COPYRIGHT:


The Right to Make Copies; Proving Infringement

§ 106  Exclusive rights in copyrighted works; Pg. 415

The exclusive rights encompassed in section 106, though closely related, are independent

A single act of infringement may violate all of these rights at once

See the difference between “reproduce” and “display”; Pg. 416

§ 101 Definition of “Copy”; Pg. 417

Remember, copies and phonorecords are different things

Copyright law is indifferent to the medium in which the copy exists; any medium, now known or later developed, is included.  



Ex. a fax can be an infringing copy

A “copy” also includes a fixation in temporary computer memory

The digital dissemination of a work from a website or bulletin board service to a user effects a distribution of “copies” by the website of BBS operator

If the components of a work are dispersed throughout a larger work so that, without reassembly, the incorporated work is no longer perceptible, does the incorporating work contain a “copy” of the dispersed work?  No.

Ex. A CD-ROM disc infringes a copyrighted arrangement when a machine or device that reads it perceives the embedded material in the copyrighted arrangement or in a substanitally similar arrangement.  At least absent some invitation, incentive, or facilitation, a copyrighted arrangement is not infringed by a CD-ROM disc if a machine can perceive the arrangement only after another person uses the machine to re-arrange the material into the copyright holder’s arrangement.





Matthew Bender v. West Publishing


Proving Infringement

Copyright infringement is a strict liability tort.  


Ex. a book publisher publishes a manuscript that has been represented to be an original


Work but is in fact a copy of a copyrighted work; the publishes infringes despite lack of


Intent.

Two elements of proving infringement:  Substantial Similarity Test

(1) defendant copied from plaintiff’s copyrighted work

(2) the copying went so far as to constitute improper appropriation

Evidence of copying may consist of 

(1) a defendant’s admission that he copied (very rare)

(2) circumstantial evidence; usually evidence of access (very common)

If there are no similarities, no amount of evidence of access will suffice to prove copying

If there is evidence of access and similarities exist, the trier of facts must determine whether the similarities are sufficient to prove copying.  Expert testimony is relevant here.

If evidence of access is absent, the similarities must be so striking as to preclude the possibility that plaintiff and defendant independently arrived at the same result

If copying is established, then there must be a determination of illicit copying


The question is whether the defendant copied the plaintiff’s expression (so much 

Of what makes it pleasing to the ears or eyes); this is a question for the ordinary lay hearer.  Expert testimony is not relevant here.


Would an average lay observer recognize the alleged copy as having been 


Appropriated from the copyrighted work?



Ex. Cover art for “Moscow on the Hudson” was an infringement of 



Artist’s work.  The styles were almost exact; vantage points were 



Exact; shadows, shading, and geographic anomalies were similar; 



Both used childlike block print to make words




Steinberg v. Columbia Pictures


Some courts:  The substantial similarity test as applied here must be made from the


Perspective of the audience that was intended by the author to constitute the 


Commercial market.  Therefore, the audience may not be the laity when the work is 


Designed to appeal to an audience with specialized knowledge, say, chamber pieces 


Or choral works or the avant garde


Some courts:  Striking similarity is dispositive of copying and improper appropriation

Note:  There can be subconscious infringement.  



Ex. George Harrison composed a popular song.  His subconscious mind knew



It already had worked in a song his conscious mind did not remember.  Subcon-




Scious infringement only applies to widely disseminated works.  





Bright Tunes v. Harrisongs



Subconscious infringement is the one exception to independent recreation


When is Copying an Infringement?  Merger Doctrine

Substantial Similarity Test (see derivative works, supra; this test will be ad hoc in nature)

To prove infringement, plaintiff must show not only that defendant copied the work but that the copying was illicit

The substantial similarity must go to the expression, not merely to the ideas or facts

The subject matter of substantial similarity illustrates the difference between proving copying and proving infringement.


Ex.  If facts or ideas are copied, there is copying, but no infringement




Remember Feist


Ex. of copying expression—Harrisongs case; Steinberg case


Ex. of copying idea—Herbert Rosenthal Jewelry v. Kalpakian; involved jeweled bees.


The bees were not similar except for the fact that they were both jeweled bees.  The case


Was decided based on the Merger Doctrine.

Merger Doctrine:  When the “idea” and its “expression” are thus inseparable, copying the “expression” will not be barred, since protecting the “expression” in such circumstances would confer a monopoly of the “idea” upon the copyright owner.


The Merger Doctrine is a formulation of the idea/expression dichotomy

De Minimis Concept:  Copying has occurred to such a trivial extent as to fall below the quantitative threshold of substantial similarity

Note:  hyperlinking is not a form of copyright infringement.  Hyperlinking:  A link on a webpage that takes you to a different webpage.


Approaches to the Substantial Similarity Test

The question is whether the piece is “substantially similar” and hence not a “fair use” of the copyrighted work.  We have already explicated this above.

With songs, see supra, we have already seen how the substantial similarity test is performed; With plays, the test is basically the same; however,


With plays, the test centers upon the characters and sequence of incident.


Why? Plays are a different art form—this is how one would analyze expression



Cross reference:  The specificity test and the story being told test

Two plays may correspond in plot (or in characters) so closely as to constitute infringement;

Again, the trick is to separate the expression from the ideas or generalized plot.



Ex.  “Letty Lynton” was an infringement of “Dishonored Lady” because



The plots were complex and exactly the same; the incidents were very



Similar and happened in the same order; the characters had the same



Mannerisms and qualities, only the names were changed





Sheldon v. Metro-Goldwyn Pictures

Takings may be analyzed quantitatively or qualitatively:


Quantitative:  Fragmented literal similarity (the copying of direct quotations or close 



Paraphrasing)


Qualitative:  Comprehensive nonliteral similarity (The copying of the structure of the 



Work, and similarities in plot line and the sequence of incidents) This type of 



Copying is more common

Two Approaches to Substantial Similarity:

(1) The Total Concept and Feel Anaysis:  The fact-finder judges substantial similarity with respect to the whole of the copied portions of the plaintiff’s work, including portions that viewed in isolation might not be eligible for copyright.

Ex. Sheldon v. Metro-Goldwyn

(2) The Dissection Approach:  The fact-finder first removes from consideration the uncopyrightable elements of the copied material.  Such elements include facts, ideas, and 

Scenes a faire.  



Ex.  In deciding a case on infringement of a computer program, the court sifted



Out all elements which were ideas or were dictated by efficiency or external



Factors (compatability) or were taken from the public domain.  The “kernel”



Left over was the expression.  The court identified the kernel as a list of 



Parameters and macros.  After dissection, the parameter lists and macros were



Not sustantially similar.





Computer Associates Int’l v. Altai

Remember: object and source code can be infringed

Note:  This test is particularly appropriate when dealing with common themes



And nonfiction works

The approach chosen will ordinarily change the outcome of the case.

The Right to Prepare Derivative Works
Once again, the test is substantial similarity

The derivative work must exist in a concrete or permanent form and must substantially incorporate protected material from the preexisting work

Similarity of ideas may be shown by comparing the objective details of the works:  plot, theme, dialogue, mood, setting, characters.

Similarity of expression focuses on the response of the ordinary reasonable person



Ex. A copyright owner holds the right to create sequels



Ex. Duke Nukem had a “create mode” where people could create new levels



For the game on a website;  Company downloaded these levels and sold them



As a separate game.  This is an infringing derivative work.



Ex.  Still photographs may infringe choreography due to substantial similarity




Horgan v. MacMillan 



Ex.  Defendant cut out portions of National Geographic, glued them to paper



And then created a book.  Held; infringement.



Cf. Ex. Company purchased lithographs and mounted them on ceramic tiles.



No infringement.  Why?  Merely mounting the lithographs on tile did not 



Transform the work in any way.




Lee v. A.R.T. Co


Moral Rights

These rights are designed to protect an artist’s personal interests in receiving credit for production.  

Based upon concept of droit moral—the right of the artist to have his work attributed to him in the form in which he created it

4 Kinds of Moral Rights:

(1) Disclosure:  Artist determines when and to whom work will be shown

(2) Withdrawal:  Artist can take work off the market (caveat:  artist must indemnify the people hurt by the withdrawal; the reason for withdrawal must be artistic)

(3) Attribution:  Artist can decide who the work is attributed to (i.e., pen names)

(4) Integrity:  Artist can prevent the presentation of the work in a manner harmful to his artistic conception

Moral rights are inalienable; but VARA has a waiver, see infra

Moral rights must be 

(1) brought in good faith

(2) Also, when the artist accepts the changes, the decision is made

The United States does not recognize moral rights in the Copyright Act; however, such rights can be recognized through contract law, unfair competition, defamation, and the Lanham Act on Pg. 535
The U.S. codified some moral rights in the Visual Artists Rights Act of 1990; Pg. 539

§ 101 Definition of “Work of Visual Art”; Pg. 539

§ 106 Visual Artists Rights Act; Pg. 539 (very limited) (excludes works made for hire)


VARA applies to the single copy or the 200 signed copies, not other prints


Applies only to fine art


The right is waivable


It excludes works for hire

Outside of VARA, artists have to turn to state moral right laws (if they exist)

The Berne Convention told member nations to recognize the moral rights of attribution and integrity; waiver is still in dispute


The Rights to Make Phonorecords and Sound Recordings

§ 101 Definition of Phonorecords; Pg. 501

It is important to distinguish the sound recording (and its fixation in phonorecords) from the work of authorship that is recorded.

The phonorecord often embodies two copyrighted works

(1) a musical composition or literary work

whose performance and recording creates a

(2) sound recording

For copyright owners of musical compositions, what is the scope of their rights to reproduce the work in phonorecords

For copyright owners of sound recordings, what is the scope of their rights to reproduce the work in phonorecords


Copyright Owners of Musical Compositions

Authors of literary works and dramatic musical compositions (such as operas and muscials) enjoy full rights to authorize or prohibit the creation of recorded performances of their works.  In the case of nondramatic musical compositions (e.g. popular songs), however, a compulsory license limits the composer’s reproduction rights

§ 115 Compulsory License

Compulsory license:  A musical composition that has been reproduced in phonorecords with the permission of the copyright owner may generally be reproduced in phonorecords by another person, if that person notifies the copyright owner and pays a specified royalty

The arrangement must conform to the style or manner of interpretation of the performance involved, so long as it does not change the basic melody or fundamental character of the work..

The new artist cannot get a copyright on this arrangement as a derivative work without the permission of the copyright owner.

Compulsory licenses do not cover printed song lyrics.  Therefore, karaoke machines require something more than a compulsory license.  Karaoke machines make audiovisual works.

A person wishing to obtain a compulsory license must file with the copyright owner a “notice of intention” to distribute phonorecords of the copyrighted work, and is to pay a royalty for each record of the work that is “made and distributed.”  Must serve notice before or within thirty days after making, and before distributing any phonorecords of the work.

Royalty rate (per song):  ¢ 7.55 in 2000-01;  ¢ 8 in 2002-03


For Royalty rate history, see Pg. 507

The Harry Fox Agency issues licenses on behalf of artists



Copyright Owners of Sound Recordings

§ 114 Reproduction in Sound Recordings

Imitation through an independent recording is permitted, but capturing the fixed sounds by re-recording can still amount to infringement.

The sound recording copyright holder has exclusive rights both over exact reproductions and over works in which the actual sounds fixed are rearranged, remixed, or otherwise altered in sequence or quality



Ex. Sound samplers can be infringers, even if they use a computer to reconstruct



Or alter the quality of the sounds recorded.

Sound recording copyright holders now enjoy the rights to receive compensation for certain digital performances, and to prohibit others

Note:  There are no infringement actions for home audiotaping

Consumers do pay royalties for digital audiotape recorders (it’s in the price); also, these machines have devices which prevent the machine from recording a copy from a prior copy.

Due to MP3 technology (read:  Napster), the market for digital audiotape recorders never materialized; however, the communication of recorded musical and other works over digital networks results in a digital phonorecord delivery.


The Right of Public Distribution

§ 106(3)  The Exclusive Right of Publication

The copyright owner has the right to control the first public distribution of an authorized copy or phonorecord of his work, whether by sale, gift, loan, or some rental lease arrangement.

Any unauthorized public distribution of copies or phonorecords that were unlawfully made would be an infringement

The copyright owner’s rights cease, however, with respect to a particular copy or phonorecord once he has parted with ownership of it (first sale doctrine)

The distribution right is generally a secodary issue, since the principal question tends to be whether the copies defendant sold were infringing.  If the reproduction right is violated, then the sale (distribution) of the infringing copies is infringing as well.



Ex. of distribution violation only



Defendant purchased unauthorized versions of videocassettes and the rented



The videos to people.

The affirmative act of making a work available through an electronic network for end-user downloading is distribution



Ex. Web-based bulletin board scanned Playboy images, and then allowed users



To download and print the images; infringement

However, if the web service acts as a mere conduit for material originated or controlled by others, the less likely its simple “automatic and indiscriminate” relaying of content from one server to another is to be deemed a “distribution of copies”


First Sale Doctrine:  Section 109; Limits the exclusive right to vend.



Ex.  Company bought comic book.  It put this comic book in with other comic



Books, and sold the bundle.  This was held as a valid exercise of the first sale



Doctrine.





Fawcett Publications v. Elliot Publishing



Ex.  A person who purchases a phonorecord can later sell it or give it away


Exception to First Sale Doctrine:  record rental stores.  Why?  People rent records so that 



They can copy them.


<Also> Software rental stores (doesn’t apply to libraries, universities, or schools)

Some European countries have a public lending right, giving an author royalties based on the number of times the book is loaned to a library user

Droit de Suite:  An artist shall share in the profits accruing to subsequent purchasers from the appreciation in value of the artist’s works.  This is a European doctrine; California has codified it.


Importation

§ 602(a) gives the copyright owner the right to prohibit the unauthorized importation of copies.

The first sale doctrine (§ 109) limits the right to distribute because the exclusive right to distribute does not encompass resales by lawful owners.



Ex.  American company sent products to UK distributor.  UK distributor sold



The products to a Maltese company.  The products found their way back to the 



United States.  This is not a violation of the American company’s rights.


The Right of Public Performance; Performing Rights Societies

The 1909 Copyright Act gave the owners of copyright in a musical composition the exclusive right to perform it “publicly for profit.”


Questions:  What about radio broadcasts to people in their private homes?

<these problems left Congress to enact a few statutes>

§ 106 Exclusive Rights of Public Performance; Pg. 567 (drops the “for profit” distinction)

§ 101 Definition of Perform; Pg. 567

The concepts of public performance and public display cover not only the initial rendition or showing, but also any further act by which that rendition or showing is transmitted or communicated to the public

(1) a singer performs when she sings a song

(2) a broadcasting network performs when it transmits the performance (whether simultaneously or from records)

(3) a local braodcaster performs when it transmits the network broadcast

(4) a cable television system performs when it re-transmits the broadcast to its subscribers

(5) Any individual performs when she plays a phonorecord embodying a performance or communicates the performance by turning on a receiving set

Other Ex. reading a poem aloud; doing a pantomime; singing a song

§ 101 Definition of Public Performance; Pg. 568

Even semipublic places like clubs, lodges, factories, and summer camps are “public performances”

Routine meetings of business and governmental personnel would be excluded from “family” and “social acquaintances”

Radio transmissions are public even though recipients are in private places, and even if no one is listening to the radio



Ex. A video tape store rented rooms where patrons could view the movies. 



This was held to be a public performance, since the performances were 



Occurring at a place open to the public.

Note:  The first sale doctrine does not affect the rights in public performance.



Cf. A teenager playing a CD in his room is not copyright infringement because



It’s a private performance


Performing Rights Societies
The purpose of these organizations is to serve as a clearinghouse for performing rights licensing (thereby reducing the cost of individual licensing) and as an agency to monitor performances and to police infringements

ASCAP and BMI grant licenses to networks, local television stations, radio stations, nightclubs, hotels, and other users in blanket licensing agreements that allow the licensee full use of any licensed works; See Pg. 580-581

Why?  The users of music, such as theaters, dance halls, and bars are so numerous and widespread, and each performance so fleeting an occurrence, that no individual copyright owner could negotiate licenses with users of his music, or detect unauthorized uses.

ASCAP and BMI.  The copyright owner grants to these societies a non-exclusive right to license public performances of the member’s copyrighted musical compositions.  These societies also act as lawyers-in-fact, representing the copyright holders.  These societies, however, cannot bring an infringement suit in their own name.


Ex. Dancehall in Douglas, Wyoming was sued because it publicly performed the music


Of various artists without getting a license from ASCAP.  This is infringement of the 


Right of public performance.

Note:  ASCAP and BMI apply only to nondramatic musical rights (Small rights)

Dramatic musical compositions are licensed by the copyright holders; Why?  This kind of infringement is easier to detect (Grand rights)


Sound Recordings and Public Performance

There are now limited public performance rights to owners of copyright in sound recordings:


To perform the copyrighted work publicly by means of a digital audio transmission
This right arose due to the “celestial jukebox” caused by digital audio transmissions; this technology could displace the need for individual purchases of cassettes and CDs.


The royalty fee is 6.5% of gross revenues

Radio Internet websites were brought under the statutory license.  See Section 114
“nonsubscription broadcast transmissions”

Originally, copyright holders in sounds recordings received royalties only from sales of phonorecords; however, because radio internet websites could displace the acquisition of retention copies, there had to be a change.


The Right of Public Display

§ 106 Exclusive right to display; Pg. 583

§ 101 Definition of “display”; Pg. 584

§ 109 Limitations on the right; Pg. 584


Ex. 109.  The lawful owner of a copy of a work should be able to put his copy on public


Display without the consent of the copyright owner



Note:  there can be contractual restrictions on display 


Exemptions from the Rights of Public Performance

§ 110; Pg. 591-593

Section 110(5)(B) is controversial; remember, this applies to radio and television transmissions incorporating nondramatic musical compositions, not the playing of phonorecords.

Right owners license business establishments to play live and recorded music, yet 110(5)(B) eliminates the basis for licensing the same establishments with respect to performing works via broadcast radio and television.

110(5)(B) is not in accordance with the Berne Convention; it was a quid pro quo for the Sony Bono Copyright Term Extension Act

FAIR USE:


Basic Principles

The “fair use” exception to copyright protection constitutes perhaps the most significant, and the most venerable, limitation on an author’s or copyright holder’s prerogatives.

It was originally a judge-made doctrine

It excuses reasonable unauthorized appropriations from a first work, when the use to which the second author put the appropriated material in some way advanced the public benefit, without substantially impairing the present or potential economic value of the first work

Fair Use is analyzed on a case by case basis

Also, fair use is equitable; therefore, one could validly assert fair use even if only one of the four factors was satisfied.  Also, one could satisfy three factors and yet not have a claim to fair use

§ 107 Fair Use; Pg. 609

Common fair uses:  criticism, comment, news reporting, teaching (including multiple copies for classroom purposes), scholarship, or research

(1) quotation of excerpts in a review or criticism for purposes of illustration or comment

(2) quotation of short passages in a scholarly work, for illustration or clarification of the author’s observations 

(3) parody

(4) teacher making copies for classroom instruction

(5) summary of an address or an article in a news report

Four Factors:

(1) the purpose and character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes

The central purpose of this investigation is to see whether the new work merely

Supersedes [supplants] the objects of the original creation or instead adds something new with a further purpose or different character.  Is the work transformative?


The more transformative the work, the less commercialism will play


In the analysis

Commercialism does play a role, but is not dispositive.  Some commercial 

Works will be fair use; some non-commercial works will infringe

The crux of the profit/nonprofit distinction is not whether the sole motive of 

The use is monetary gain but whether the user stands to profit from exploitation

Of the copyrighted material without paying the customary price

(2) the nature of the copyrighted work

Some works are closer to the core of intended copyright protection.  For

Example, fiction is more entitled to copyright protection than non-fiction.

Fantasy novels v. news broadcasts

(3) the amount and substantiality of the portion used in relation to the copyrighted work as a whole

Whether the quantity and value of the materials used are reasonable in relation

To the purpose of copying.  Also, one must consider the quality and importance

Of the materials used.


Was a substantial amount of the work copied verbatim?

(4) the effect of the use upon the potential market for or value of the copyrighted work

The inquiry must take into account not only harm to the original but also

Harm to the market for derivative works

The threshold question is whether the secondary use usurps or substitutes for

The market of the original work

Note:  Courts will often conjoin these factors; thus, factor (1) may be interpreted by looking at factor (4), and vice versa

Note:  Other factors can be used in the analysis, such as good faith.  Some courts also look to whether the defendant tried to ask permission.  But see, Acuff-Rose denounces this.

Parody

Parody seeks to mimic an original to make its point, and so has some claim to use the creation of its victim’s imagination

Satire, by contrast, assails follies or vices with ridicule

Threshold question:  Whether the parodic character of the work may reasonably be perceived

Whether parody is in good taste is immaterial



Ex.  A 2 Live Crew parody of “Oh, Pretty Woman” could go straight to the 



Heart of the work and still be fair use.





Acuff-Rose 



Cf. Ex. Parody not upheld when bawdy magazine artists copied too much of the



Original, that is, the artists copied too much detail from Disney characters.





Walt Disney Productions v. Air Pirates


New Reporting; Unpublished Works

News Reporting generally is fair use

The applicability of the fair use doctrine to unpublished works is narrowly limited since, although the work is unavailable, this is a result of a deliberate choice on the part of the copyright owner


The unpublished nature of the work tends to negate fair use, but is not dispositive




Harper & Row v. Nation

Note:  Section 107 was amended:  “The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is made upon consideration of all the above factors.”


Creation of New Works


Ex. Defendants made a Seinfeld Aptitude Test, a quiz book devoted exclusively to 


Testing its readers’ recollection of scenes and events from the fictional television 


Series.  Is this fair use?  No.


The work is not transformative; it does not seek to comment or criticize or parody


Seinfeld—fails factor (1)


The fictional nature of Seinfeld works against defendants—factor (2) 


Amount taken by the defendant does not further the purpose of comment or criticism


Or parody—fails factor (3)




Castle Rock Entertainment v. Carol Publishing

Intermediate Copying:  Is a reproduction actionable if the copy is not made available to the public, but the fruits of that copying, in the form of a new work, are?  No.


Ex. Defendants reversed engineered a Sega video game program in order to discover


The requirements of compatibility with the Genesis console.  The defendants then


Created their own games for the Genesis console.  The defendants did not copy the 


Object or source code; rather, they wrote their own procedures based on what they


Had learned.



Where there is good reason for studying or examining the unprotected aspects 



Of a copyrighted computer program, disassembly for purposes of such study or 



Examination constitutes fair use.




To argue on the contrary would create a monopoly over the functional




Apects of a work.





Sega v. Accolade


New Technologies
Ex. Time shifting is a fair use of copyrighted television programs; therefore, the inventors of the VCR could not be liable as contributory infringers

(1) Time shifting is not commercial in nature

(4)  Time shifting will not harm videotape or television rerun market


Sony v. Universal

Space Shifting:  Person downloads music files in order to listen to music he already owns on audio CD.  This is fair use too.  It worked for a portable MP3 player.  It did not work for Napster.



Ex. A change in the medium of a copyrighted work is not transformative




MP3 technology permits rapid and efficient conversion of compact




Disc recordings to computer files easily accessed over the internet



This is not fair use

Note:  Napster infringes reproduction and distribution; it doesn’t infringe performance because the performance would be private in nature.  No fair use.



Ex. Defendant had an internet search engine that retrieved images instead of 



Text.  It produced a list of reduced, “thumbnail” pictures related to the user’s



Query

(1) defendant’s use is transformative because it is functional, not

aesthetic

(2) weighed against fair use (the pictures were creative)

(3) is ambiguous

(4) defendant’s promoted the websites

Ex. Defendant is a bulletin board website whose members use the site to post news articles and to which they add remarks or commentary.  They had verbatim copies of the LA Times and Washington Post on their website.

(1) the verbatim copies are not initially transformative; even after commentary, they are still not extremely transformative

(2) weighed in favor of fair use

(3) verbatim copying was unnecessary to prove their point

(4) it did hurt the market because the newspapers had their own

websites


Educational Materials

This is generally fair use

However, the case in this section dealt with an entrepreneur who marketed “course packets” without getting the required licenses;  there was an economic burden placed on the book publishers who carry the economic risk of actually publishing the book.  Also, these course packets would include, say, 30% of a book.  Definitely violated (3) and (4).


Princeton v. Michigan Document Services

See interpretation on Pg. 682; this is not binding, but may be helpful

See circularity, Pg. 679.

TRANSFER OF COPYRIGHT OWNERSHIP:


Difference Between Copyright and Chattel
The creator of a work is, at least presumptively, its author and the owner of the copyright

§ 202 Ownership of Copyright as Distinct from Ownership of Material Object; Pg. 72

The Pushman Presumption:  An author who unconditionally transferred ownership of the chattel embodying the creative work was presumed to have transferred the right of first publication as well.  

This is a common law copyright rule; it is addressed to unpublished works.

The 1976 Act destroys common law copyright


Section 204:  Transfers of copyright have to be in writing

§ 109  Effect of transfer of particular copy or phonorecord; Pg. 73


Divisibility and Formal Requirements

§ 101 Definition of “transfer of copyright ownership”; Pg. 311

§ 201 Transfer of Copyright Ownership; Pg. 311

§ 204 Execution of Transfers of Copyright Ownership; Pg. 312


Ex.  “By endorsement of this check, Payee acknowledges payment in full for 


Assignment to Playboy of all rights, title, and interest in and to” Painting X




This statement is ambiguous.  Must look to parol evidence to




See if copyright has been transferred


Ex. In consideration of the transfer of any and all copyrighted ownership in the 


Materials described above.  Endorsement signifies consent.




This will transfer copyright.  Transfer must say something about




Copyright.

What happens when you are granted an oral exclusive license, later reduce the exclusive license to writing, and then sue for infringement that took place during the interim (and possibly still continues today?).  You would probably win.  See Pg. 318

The 1976 Act expressly contemplates a divisible copyright 

Exclusive licensees have the right to bring infringement actions

Non-exclusive licensees cannot bring copyright infringement actions (ex. ASCAP and BMI)

Non-exclusive licenses can be granted orally, or may even be implied from conduct

Transfers of copyright should be recorded; see § 205

Recordation of a transfer affords the transferee priority over any subsequent transfer later so recorded.

A written, signed nonexclusive license, whether or not recorded, prevails over conflicting transfers if the license was taken either before the transfer or in good faith before recordation of the transfer and without notice.

Is a security interest in a copyright perfected by an appropriate filing with the Copyright Office or by a UCC-1 financing statement?  Probably former, but there is contrary authority.


Scope of the Grant

Courts are not in complete accordance on the capacity of a broad license to cover future developed markets resulting from new technologies

First approach to the scope of copyright grants:

A license of rights in a given medium (e.g., motion picture rights) includes only such uses as fall within the unambiguous core meaning of the term (e.g. exhibition of motion picture film in motion picture theaters) and exclude any uses that lie within the ambiguous penumbra (e.g., the exhibition of motion picture on television)


Ex. A license conferring the right to exhibit a film “by means of television” does 


Not include the right to distribute videocassettes by film



The license expressly grants rights of exhibition “by means of television,” 



Reserving to the grantor “all rights and uses in and to said musical 



Composition, except those herein granted to the Licensee.”




The synchronization license gave the picture company the right to 




Use a piece of music in a film.  If the picture company exceeded its




Rights, there is infringement





Cohen v. Paramount Pictures



Cf. Ex. A license conferred the right to “exhibit, distribute, exploit, market, 



And perform said motion picture . . . perpetually throughout the world “by 



Any means or methods now or hereafter known.”




This would change the outcome above

Second approach to the scope of copyright grants:  Preferred Approach

The licensee may properly pursue any uses that may reasonably be said to fall within the medium as described in the license



Ex. Right to distribute a motion picture extends to distribution in video format





Boosey v. Walt Disney (Stravinsky case)

§ 201 Ownership in Contributions to Collective Works; Pg. 334

Copyright in each separate contribution to a collective work is distinct from copyright in the collective work as a whole, and vests initially in the author of the contribution.



Ex. Computer database placed copies of New York Times Articles on the web



Freelance writers sued.  Infringement was found on the ground that the 



Databases reproduce and distribute articles standing alone and not in the context



Of that particular collective work.





New York Times v. Tasini

The publisher of a collective work has authority to reproduce and distribute:

(1) that collective work to which the author contributed her work

(2) any revision of that collective work

(3) any later collective work in the same series

DURATION, RENEWAL, AND TERMINATION:


Duration

Sonny Bono Copyright Term Extension Act; Pg. 343; SO 27 (This Act is constitutional)

§ 302 Duration of Copyright Under 1976 Act, as amended in 1998; Pg. 345

§ 303 Duration of Copyright:  Works Created but not Published or Copyrighted before January 1, 1978; Pg. 346


Renewal and Termination

***See Pg. 359***

See Pg. 347

Statute of Anne and Copyright Act of 1790:  14 years and a renewal of equal length







(renewal not available unless the author survived 







through the first copyright term)

1831 Revision:  Initial term of 28; renewal of 14

1909 Act:  Initial and renewal of 28 years (if author died during initial term, renewal right passed






        successively to three other statutory beneficiaries—






        the surviving spouse or children, or for lack of those






        the author’s executor, or in the absence of a will the 






        author’s next of kin)

To secure the benefit of the renewal term, an application had to be filed within the last year of the initial term

1976 Act:  Life plus 50


     Anonymous, pseudonymous, or made for hire:  75 years from publication, or 100


     
Years from the year of creation, whichever comes first

(Because Sonny Bono Act works retroactively, these numbers are largely irrelevant)

Sonny Bono Copyright Term Extension Act:  Life plus 70







  Anonymous, pseud., for hire:  95 years from







  
Publication, or 120 from the year of 








Creation, whichever comes first

§ 304 Duration of Copyrights in subsisting copyrights; Pg. 356

If a work is in the public domain prior to January 1, 1978, it stays in the public domain


Exception:  works still protected in their source countries that have been denied 


Protection in the U.S. as a result of failure to comply with notice or renewal formalities


Protection attaches automatically as of January 1, 1996 and is enforceable against


Everyone except reliance parties.  Pg. 358

Also, copyrights can be reinstated by Presidential proclamation.


Ex.  Copyrights that lapsed during WWII

Renewal Right Scenarios:

An author of a pre-existing work agrees to assign the rights in his renewal copyright term to the owner of a derivative work, but dies before commencement of the renewal period


Does the owner of the derivative work infringe the rights of the successor owner of 


The pre-existing work by continuing distribution and publication of the derivative 


Work during the renewal term of the pre-existing work?  Yes.


The use of the preexisting story incorporated in the work was infringing unless the 


Owner of the derivative film held a valid grant of rights in the renewal term



<Also> the aspects of a derivative work added by the derivative author are



that author’s property, but the elements drawn from the pre-existing work



remain on grant from the owner of the pre-existing work

Statutory successors take renewal terms unencumbered.  The renewal term is a new estate.


Policy:  protects the family of authors





Stewart v. Abend

With the automatic renewal of copyrights, the Abend decision will be altered somewhat.  See Section 304(a)(4)(A).  



Basically, when the copyright is renewed automatically, the owner of the 



Derivative work can still use the derivative work, but cannot make additional



Derivative works.  



However, if the owner of the initial work files a registration, the owner of the 



Derivative work is subjected to the Abend decision; Pg. 369

If a derivative work falls into the public domain, exploiting that work can still infringe the initial work.



Ex. Defendant distributed copies of the film Pygmalion, which was in the public



Domain.  The owners of the renewal right in Shaw’s play sued.



A derivative copyright protects only the new material contained in the derivative



Work, not the matter derived from the underlying work

Since exhibition of Pygmalion necessarily involves exhibition of parts of Shaw’s 



Play, which is still copyrighted, plaintiffs here may prevent defendants from 



Renting the film for exhibition without their authorization





Russell v. Price


Termination of Transfers

Section 203 governs transfers made after the effective date of the 1976 Act, and Section 304(c) governs transfers of renewal interests made before that date

***See Pg. 376***

COPYRIGHT FORMALITIES:

***See Pg. 412-413***


Publication and Notice

Under the 1909 Regime when a general publication occurred, the author either forfeited his work to the public domain, or, if he had therebefore complied with federal statutory formality requirements, converted his common law copyright into a federal statutory copyright

The statutory rules regarding copyright notice that were in effect at the time of the first publication of a work determine the copyright status of that work; failure to comply with those rules would thrust the work into the public domain

Limited Publication:  Copyright would not be divested since this really wasn’t a publication

A limited publication was one that communicated the contents of a work(1) to a select group of people, and (2) for a limited purpose, and (3) without the rights of diffusion, 


Reproduction, distribution, or sale



Ex.  Oscars Award case

General Publication: Copyright would be divested since there was no copyright notice.


A general publication occurred when a work was made available to members of 


The public at large without regard to their identity or what they intended to do with


The work



Ex. tangible copies of the work are distributed to the general public in such



A manner as allows the public to exercise dominion and control over the work



Ex.  the work is exhibited or displayed in such a manner as to permit unrestricted



Copying by the general public



Cf. Distribution to the news media, as opposed to the general public, for the 



Purpose of enabling the reporting of a contemporary newsworthy event, is only



A limited publication





Estate of MLK v. CBS

§ 101 Definition of Publication; Pg. 397

§ 401 Notice of Copyright:  Visually Perceptible Copies; Pg. 400

§ 402 Notice of Copyright:  Sound Recordings Embodied in Publicly Distributed Phonorecords; Pg. 400


© notice protects the musical composition


“P within a circle” notice protects the sound recording

§ 405 Notice of Copyright:  Omission of Notice; Pg. 402

§ 406 Notice of Copyright:  Error in name or date; Pg. 405

ENFORCEMENT:


Vicarious and Contributory Liability

Copyright infringement is a tort; accordingly, all persons participating therein are liable

The Copyright Act does not actually address vicarious or contributory liability; however, courts have long recognized that such liability exists

Vicarious and Contributory liability are often brought up together in a lawsuit

Vicarious Liability:  

One may be vicariously liable if he has (1) the right and ability to supervise the infringing activity and also (2) has a direct financial interest in such activities

(1) Right and ability to control

To escape imposition of vicarious liability, the reserved right to police must be

Exercised to its fullest extent.  Turning a blind eye to detectable acts of 

Infringement for the sake of profit gives rise to liability.

(2) Direct financial benefit

Knowledge is not an element

Enforces copyrights against a defendant whose economic interests were intertwined with the direct infringer’s, but who did not actually employ the direct infringer


Landlord-tenant cases—landlord who lacked knowledge of the infringing acts of its


Tenant and who exercised no control over the leased premises was not liable for 


Infringing sales by its tenant.


Dance Hall cases—the operator of an entertainment venue was held liable for 


Infringing performances when the operator (1) could control the premises and

(2) obtained a direct financial benefit from the audience, who paid to enjoy the infringing performance

Ex. Flea market held liable for third-party vendors routinely selling counterfeit 


Recordings.  Flea market could (1) control the direct infringers through its rules and


Regulations; (2) policed its booths to make sure the regulations were followed; (3) 


Promoted the show in which direct infringers participated.  Flea market reaped financial


Benefits from parking fees and entrance fees which were taken from people coming


To the auction to get the counterfeit recordings



Fonovisa v. Cherry Auction


Ex. Vicarious liability could not be imposed solely on the ground that defendants


Have sold equipment with the constructive knowledge that their customers may 


Use that equipment to make unauthorized copies. VCRs could have substantial 


Non-infringing uses.



VCR case



Sometimes called the “Sony Doctrine,” this doctrine applies to “staple articles or



commodities of commerce,” such as VCRs, photocopiers, and blank, standard-



Length cassette tapes.  It’s an analogy to patent law.

Contributory Liability:

One who, with knowledge of the infringing activity, induces, causes or materially contributes to the infringing conduct of another, may be held liable as a contributory infringer

(1) knowledge of infringement (knew or had reason to know)

you don’t have to have knowledge of “specific acts of infringement”

(2) substantial participation

Put differently, liability exists if the defendant engages in “personal conduct that encourages or assists the infringement”


Ex. Flea market knew of infringing activity, yet still rented spaces for the infringers.


The Flea market also advertised for the vendors.



Cherry Auction


Ex. Defendant sold hundreds of thousands of “time-loaded” audiocassettes to clients


Who used the cassettes to produce and market illegally counterfeited phonorecords.



Cf. To VCR case:  The Sony Doctrine does not extend to products specifically



Manufactured for counterfeiting activity, even if such products have substantial



Noninfringing uses.


Ex. Napster had actual knowledge of infringing activity; without the support services


Napster provided, users could not find and download the music they want with the ease 


Of which Napster boasts.  This is contributory infringement.

Internet exception:  If a computer system operator learns of specific infringing material available on his system and fails to purge such material from the system, the operator knows of and contributes to direct infringement.  Conversely, absent any specific information which identifies infringing activity, a computer system operator cannot be liable for contributory infringement merely because the structure of the system allows for the exchange of copyrighted material


Napster/Internet Service Provider Safe Harbor

§ 512 of the DMCA addresses the liability of online service and internet access providers for copyright infringement occurring online.  It creates safe harbors.  See Supp. 62-63.

The Digital Millennium Copyright Act places the burden on copyright owners to identify and notify “mere conduit” service providers of infringements carried by or residing on the providers’ systems.


§ 512(a) To qualify as a “mere conduit,” the infringing material must be:

(1) initiated by a person other than the OSP (online service provider) 

(2) the OSP communicates the material through an automatic technical process without selecting the material 

(3) the OSP does not select the recipients of the material 

(4) the material is not maintained on the system for a period longer than necessary for transmission, routing, or connection

(5) the OSP does not modify the content of the material in the course of transmission


If an OSP meets these five requirements, it will be immunized from monetary liability

What if an OSP stores on a network allegedly infringing material for a longer time, at the direction of a user of that material?


Liability will be limited if 

(1) the OSP does not have actual knowledge that the material


Or activity is infringing or in the absence of such actual knowledge, is not aware of


Facts or circumstances from which infringing activity is apparent, or if upon obtaining


Such knowledge or awareness the service operator acts expeditiously to remove or 


Disable access to the material

(2) does not receive a financial benefit directly attributable to the infringing activity,

where the service provider has the right and ability to control such activity

(3) The OSP receives from the copyright owner what has come to be known as a 

“take-down notice” identifying the allegedly infringing material, and the OSP

responds expeditiously to remove, or disable access to, the material that is claimed

to be infringing or to be the subject of infringing activity

Note:  If the OSP stores material through its own acts or decisions, then there is no safe harbor

What about OSPs which link users to an online location containing infringing material or activity, such as through a hyperlink?


The OSP gets a safe harbor if it acts expeditiously to sever the link to the 


Allegedly infringing online location (basically the same as the information right


Above this paragraph)

There is no special provision for service providers who originate or are otherwise actively implicated in the content residing on their services or transiting through their systems



Ex.  This is why Napster was subjected to the regular tests of liability;



Napster was not a mere conduit


Technological Protection Measures

The 1992 Audio Home Recording Act mandated the inclusion of serial copy management system copy-protection devices in all U.S.-manufactured or distributed digital audio tape recorders, and made it illegal to disable or tamper with the devices

This legislation was necessary due largely to the Sony Doctrine

§ 1201 Circumvention of Copyright Protection Systems; Pg. 769-771



Ex. Plaintiff had a device called a “Copy Switch” that indicated whether



A work could be copied.  Defendants invented the Streambox VCR, which



Ignored the Copy Switch, and enabled users to make copies of works 



Whether or not the copyright owner instructed the server to make copies. 



Ex. A system called CSS permits DVDs to be decrypted but not copied. 



Hackers produced DeCSS, which circumvented the CSS protection 



System and allowed CSS-protected motion pictures to be copied and played



On devices that lack the licensed decryption technology.  This violated



§ 1201(a)(2).

There is also a statute addressing the protection of copyright management information, i.e.,
the knowing removal or alteration of rights management information (name of the author, name of the copyright owner, and terms and conditions of the use)

§ 1202 Integrity of Copyright Management Information; Pg. 774-775



Ex.  Going back to the Arriba case (the search engine that brought up



Thumbnail versions of pictures from webpages)



No violation of § 1202.  Although defendant displayed plaintiff’s images out of 



The context of their web sites, the thumbnail versions, without the copyright



Management information, the court stressed defendant’s provision of the name



Of the originating web site, a link for getting there, and a notice about potential



Copyright infringement


Remedies:  Civil and Criminal

§ 501 Infringement of Copyright; Pg. 729         

Injunctions (502); damages (504); criminal penalties (506); criminal penalties for unauthorized fixation and trafficking in bootleg sound recordings and music videos of live musical performances (18 USC 2319A)

Injunctions:

If the plaintiff establishes a prima facie case as to validity of copyright and its infringement, a temporary injunction will generally be issued.

A permanent injunction routinely issues when copyright validity and infringement are ultimately found.

Acuff-Rose:  Royalties might be a better remedy than an injunction, especially if the work is somewhat transformative

§ 504 Remedies for Infringement:  Damages and Profits; Pg. 731

Damages are awarded to compensate the copyright owner for losses from the infringement, and profits are awarded to prevent the infringer from unfairly benefiting from a wrongful act.

Actual Damages:  the extent to which the market value of a copyrighted work has been injured or destroyed by an infringement.


Market value:  what a willing buyer would have been reasonably required to pay to a 


Willing seller for plaintiff’s work

In a copyright action, a trial court is entitled to reject a proffered measure of damages if it is too speculative.  Although uncertainty as to the amount of damages will not preclude recovery, uncertainty as to the fact of damages may

Infringer’s profits:  A prevailing plaintiff in an infringement action is entitled to recover the infringer’s profits to the extent they are attributable to the infringement


In establishing the infringer’s profits, the plaintiff is required to prove only the defend-


Ant’s sales; the burden then shifts to the defendant to prove the elements of costs to be


Deducted from sales in arriving at profit



Discrepancies are resolved in favor of the plaintiff


If the infringing defendant does not meet its burden of proving costs, the gross figure


Stands as the defendant’s profits

Indirect Profits:  These may be had too.

Ex. MGM Grand Hotel’s “Hallelujah Hollywood” infringed a Broadway musical.  The 


Copyright owners received the profits made from the show itself (profits) and also


A portion of the profits from gambling tables and room rates (indirect profits).



Why?  “Hallelujah Hollywood” was promotional in nature.

Joint and Several Liability:  When a copyright is infringed, all infringers are jointly and severally liable for plaintiffs’ actual damages, but each defendant is severally liable for his or its own illegal profit.

If profits cannot be apportioned because no reasonable, nonspeculative formula can be derived, or that the amount of profits a reasonable formula yields is insufficient to serve the purposes underlying the statute, the court should award statutory damages.



Ex.  An album featured an infringing song.  Although the infringing song was



One out of twenty songs, the court awarded 50% of profits because the infringing



Song was the most popular on the CD.

§ 504:  Remedies for Infringement:  Damages and Profits (Statutory Damages); Pg. 740

Recovery of actual damages and profits under section 504(b) or of statutory damages under section 504(c) is alternative and for the copyright owner to elect

See Pg. 741


Criminal Liability

§ 506 imposes federal criminal liability for various acts (not all of which would render the actor liable for civil remedies)

For criminal liability, you must prove intent to infringe, rather than merely make or distribute copies (specific intent); remember, in the civil realm, even innocent intent will produce liability

The unauthorized reproduction or public distribution (but no other exclusive right of the copyright owner) of any kind of copyrighted work may be a felony, if the acts are willful (i.e., with knowledge that the conduct is prohibited by law), if they are for purposes of commercial advantage or private financial gain, and if at least ten copies with a retail value of more than $2,500 are reproduced or distributed within a 180-day period

The court must order the forfeiture and destruction of all copies or phonorecords, and manufacturing devices, in a criminal case—a remedy that is left to the court’s discretion in civil cases

Section 506(c) criminalizes the knowing placement of a false copyright notice or the knowing distribution or importation of any article bearing such notice; and 506(d) penalizes the fraudulent removal of a copyright notice.

506(e) imposes criminal liability for false representations of material fact in applying for copyright registration

PREEMPTION:

On January 1, 1978, § 301 displaced common law copyright.  Covers any work “fixed” in a tangible medium.  Publication is no longer the dividing line between federal protection under the statute and common law protection.



Therefore, unpublished letters are now under federal protection

<Also> Section 301 includes works created before and after 1978

§ 301 Preemption with respect to other laws; Pg. 800

Works susceptible to common law copyright:  

improvised and “unfixed” musical or comedy-dramatic performances; improvised speeches; live jazz performances, and live demonstrations or displays by cathode rays; choreography that has never been filmed or notated


Note:  live broadcasts simultaneously taped are considered “fixed”

Federal copyright preemption also applies to state claims that are equivalent to copyright protection, but are parading under a different name (i.e., conversion or interference with contract)

State Claims:  These survive preemption, so long as their causes of action contain elements that are different in kind from copyright protection; Pg. 805

Unfair Competition:  Passing Off

Happens when person so promotes its goods or services as to create a likelihood that consumers will believe them to be (or to be associated with) the goods or services of another

Unfair Competition:  Misappropriation


The converse of passing off.  In passing off, copyist C markets a work of its own while


Creating the impression it was in fact authored by A; in misappropriation, copyist C


Markets a work in fact authored by A while creating the impression that C is the 


Author

Breach of Contract


Ex. A turns over a manuscript to B, and in exchange for some form of consideration


Secures a promise from B that B will keep that manuscript secret; B’s subsequent


Publication will constitute a breach of contract

Breach of Trust


Breach of a confidential relationship.  Often included in breach of contract claims.

Trade-Secret Protection


A trade secret can be any information that is used in one’s business and affords a 


Competitive advantage against those who do not know it.  



Ex. A customer list (could be a compilation)

Defamation


If A writes a textbook, and her publisher P makes revisions that are careless and 


Inaccurate and then publishes the book without A’s approval, A may well have an 


Action against P for defamation by having attributed such a reputation-shattering


Work to A.

Breach of Privacy and Publicity


If A’s letter to B discloses certain highly intimate matters about himself, and A can


Reasonably assume that B will keep them secret, B’s publication of the letter can give


Rise to a state-law claim for breach of privacy as well as a copyright infringement 


Claim

Moral Rights


See supra
What is the impetus for preempting state-law (common law) copyright claims?


Supremacy Clause


Copyright Act, Section 301

Two requirements for preemption:

(1) subject matter test

(2) equivalent rights test

Subject Matter Test:  Does the work of authorship being copied or misappropriated fall within the ambit of copyright protection?

Ex. Professional baseball players argued that broadcasting games without their express

Consent violated their rights to publicity in their performances


Court:  claim preempted; telecasts are copyrightable works due to camera angles,


Types of shots, instant replays, etc.  Athletes perform as employees, making a 


“work for hire.” 

Athletic performances are within the subject matter of copyright; Publicity claim is equivalent to copyright claim


Baltimore Orioles v. MLB Players Ass’n

Note:  Recorded broadcasts of games—as opposed to the games themselves—are now entitled to copyright protection

Equivalent Rights Test:


Ex. Motorola created a pager that would give updated information about professional


Basketball games.  NBA sued on the grounds of a state misappropriation claim.  The 


Misappropriation claim was not preempted; Motorola did not violate the state law.




Misappropriation would not be preempted when

(1) a plaintiff generates or gathers information at a cost

(2) the information is time-sensitive

(3) defendant’s use of the information constitutes free-riding on the plaintiff’s efforts

(4) the defendant is in direct competition with a product or service offered by the plaintiffs

(5) the ability of other parties to free-ride on the efforts of the plaintiff or others would so reduce the incentive to produce the product or service that its existence or quality would be substantially threatened

Contract rights are distinct from copyrights.  A copyright is against the world; a contract

Right is only between the parties.

Copyright Litigation:  Elements of a Claim

(1) Ownership of a valid copyright (or of an exclusive right under copyright)

(2) Copying of plaintiff’s work by the defendant

