EMPLOYMENT LAW
I.
WORK & LAW; FOUNDATIONS OF EMPLOYMENT LAW
Changing economic and social setting.  Population ( baby boomers increase, creates a shortage, a decrease in resources, right now they are a peak earnings and a re saving money for retirement (pump $ into Wall Street then will take it out).  Now, with Gen X there is a decrease in population.  Lots of DINK’s – no kids to support them, our generation, for every one person, will have to support to seniors.  Female head of household and double income families are increasing.  1950’s mostly manufacturing, but have declined to 25%, now more jobs are knowledge intensive, 1970’s education increased, but now decreased esp. in minority groups.  Other influences on employment:  Immigration (legal & illegal), technology, flexible workplace, job-sharing, etc…

A. EMPLOYMENT AT WILL RULE
B. CIVIL SERVICE MOVEMENT

C. COLLECTIVE BARGAINING

D. FEDERAL REGULATION – major statutes 

1. Fail Labor Standards Act of 1938 (FLSA)
2. Equal Pay Act of 1963 – (EPA)
3. Civil Rights Act 1964 (Title VII)

4. Occupational Safety & Health Act 

5. Age Discrimination in Employment Act of 1967 (ADEA)

6. Employee Retirement & Security Act (ERISA)

7. Family and Medical Leave Act (FMLA)

8. American’s With Disabilities Act

9. Immigration Reform and Control Act (IRCA)

E. STATE REGULATION

F. JUDICIAL MODIFICATION OF TE EMPLOYMENT AT WILL RULE

G. WHAT IS AN “EMPLOYEE”

No one single definition, different in different areas of employment law.  
1. Donovan v. Dial America, 1985 – what is an employee and do they get minimum wage?? Workers were independent contractors who research phone numbers from home. How should the hours be calculated and what about reporting hours? A worker may be determined to be an employee based on Sureway Cleaner’s Test (no one factor is dispositive) (1) the degree of the employer’s control; (2) the worker’s opportunity for profit or loss (big in Donovan); (3) his investment in equipment or materials; (4) whether his service requires a special skill; (5) the permanence of the working relationship; and (6) whether his service is an integral part of the alleged employer’s business (i.e. dialamerica  needed the numbers it was their business – so it’s integral). Only one factor weighed against “employee” status. District court found they were independent contractors, not subject to minimum wage.  District Court erred in finding the home researchers were not employees.  District Court did not err in finding they were independent contractors and not employees.    
2. Vizcaino v. Microsoft Corp, 1998 – hired independent contractors to work at Microsoft on projects for 6 mos – 2 years. IRS decided to go after Microsoft. IRS determined these independent contractors were employees and should not have had taxes withheld.  Being an employer ensures that taxes will be paid at no cost to gov’t administration.  With independent contractors the burden switches to the gov’t to chase down these people for tax money.  The employees want their benefits like 401k and 423 plans; ERISA says you must treat equally.  Once IRS says you’re an employee for tax purposes you are an employee for benefit purposes.  Circuit courts are split, how do you reconcile.  
3. Lemmerman v. A.T. Williams Oil Co., 1986 – Mother had no one to care for her eight year old son, she took him to work and her boss gave him odd jobs and also paid him for those jobs. The court lacks subject matter jurisdiction where a statute provides that its remedies shall be an employee’s remedies against his employer for claims covered by statute. It’s irrelevant that he was employed illegally; he must follow the particular procedural formalities.  Workman’s comp precludes employee damage awards; they are limited to workman’s comp relief.
II.
HIRING PROCESS

Types of hiring:

1. Formal Hiring – advertising in papers or other forum, written postings (Usually contains non-discrimination disclosure), strengthened by the legal process. This is the proper procedure (costs more $$) can send out unsolicited resumes/cover letter (usually don’t get hired this way) but legally is the better practice.

2. Informal Hiring – word of mouth recruiting, this is the primary source for hiring. Tend to hire people who are like the boss “cloning workforce”. 

Small, family businesses are not likely to use the formal hiring process. Lawyers should try to persuade these managers to get some labor training.  Most efficient way to find a job: 

-word of mouth

-informational interview


-old school tie


-family/friends

-bar assoc. cont legal ed


-nepotism: best way to get a job; not based on merit, not the American way.  Remnant of 

 futile England. Perpetuates race, religion, nat’l origin…
A. KOTCH v. RIVER PORT PILOTS, 1947 – The practice of nepotism in appointing new state river pilots under applicable state statutes does not violate the equal protection Clause of the 14th Amendment.  The concept of nepotism has been a source of continuing controversy in this country.
B. EEOC v. CONSOLIDATE SERVICE SYSTEMS, 1993 – Korean workers- should have been a desperate impact case. Can get more evidence in during a bench trial by way of affidavits. Posner( Homogenous workforce is more efficient, which is opposite of employment law. Koreans should not have to compete with non-Koreans – reducing competition is more efficient. Corporate culture, teamwork. Courts are very deferential when it comes to higher level jobs. The use of word-of-mouth recruiting does not give rise to an inference of international discrimination. CSS said it was the cheapest most effective way.  In title VII cases it must be shown that the employee had discriminatory motives and acted out that motive
C. WANT ADS, EMPLOYMENT AGENCIES, HIRING HALLS

D. UNDOCUMENTED ALIENS

1. Collins Food v. INS, 1991 – must check immigration status when hiring. What obligation does management have to verify identification ( must be in compliance with federal /state law if INS comes to client’s business – give them coffee, food and send in the hottest PR secretary to hang out with them, call lawyer.  If you get huffy with INS they will get technical on you.  Should have checked the back of the card and compared it with the handbook. An employer satisfies fed’l verification obligations by examining a document provided by a prospective employee so long as the document on its face appears to be genuine to a reasonable person “reasonable person” standard. Burden is on alien because the 1986 Immigration Act imposes criminal penalties for providing false documentation.
· Immigration Reform & Control Act: applies to all employers must check, (no small business exemption). Required to ask all job applicants for documents (passport, birth certificate, driver’s license) confirming they are citizens or aliens authorized to work in U.S. Employer must make good faith effort to ensure it’s legitimate document.
· Doctrine of Constructive Knowledge: (9th Cir.) – should be used sparingly we want to encourage employers to comply to have C.K. in IRCA claim Immigration must prove that employer was willfully blind. Now INS compliance – employer can call a number and verify the alien’s ID. There is a cost. Illegal aliens are protected by many acts (min wage, OSHA).
2. Hoffman Plastics v. NLRB, Employee (Castro) was fired cuz he wanted to organize a union ( this is illegal under NLRA. They go to administrative law judge to determine how much back pay Castro should be awarded. Reconciling IRCA (immigration violations) and NLRA (labor violations) us a common theme. IRCA trumps NLRA. NLRA power is limited. How does the court decide which act trumps the other, a case by case basis, unpredictable. Immigration policy to prevent illegal aliens, NLRB prevents labor violations. Where 2 statutes coexist (co-equal) look to legislative history and then interpret the statutes so they don’t conflict. Later in time is presumed to show congress’ intent. Late in time governs (Rehnquist never says this) interprets laws as narrowly as possible to protect mgmt. Rehnquist’s major reasoning for IRCA trumping NLRA is because it will trivialize immigration laws. Create economic incentive for people to come here illegally – don’t want to reward people for committing crimes. 
· Union argues that NLRA should trump to protect union organizing. Must look at what statutory intent was at the time it was enacted. Presume congress intent has valid force unless congress implements an exemption. 

· Every cannon of statutory construction – there is a counter cannon (legal realists). There two arguments present a policy argument. Don’t want to reward employers hiring aliens and also union organizing. Hoffman didn’t have to pay anything ( only got cease and desist order. 
· How to fix law ( amend NLRA remedies (when aliens are involved) (currently it’s back pay) to calculating amount of back pay (don’t give back pay to illegal alien) double it and give it to assistance to INS Counsel to make it legal. 
E. APPLICATION QUESTIONS
III.
MANDATORY ARBITRATION CLAUSES

A. Binding arbitration: non-judicial forum with a person who hears a case and makes a decision, common in union disputes, it’s mandatory and binding.  ISSUE is management likes it cuz it’s cheap, no L on other side to help out employee, unions like it cuz it’s quick and courts like it cuz it clears their dockets. Fed’l presumption in favor of arbitration.   
B. WRIGHT v. UNIVERSAL MARITIME SERVICE CORP., 1998 – collective bargaining, employee represented by the union ( in high level management each is negotiated separately. Longshoreman got injured and compensation for permanent disability, returned to work, union said he could not return cuz he was on permanent disability. Wright was allowed to sue, ADA, despite the collective bargaining agreement. Where there is a conflict between statutory remedy and collective bargaining agreement; Scalia says even though collective bargaining agreement waives right to sue, the waiver must be clear and unmistakable and specific about which statutory rights being waives. Wright’s agreement was NOT specific as to rights, general waiver cannot trump statutory rights ( Scalia reconciles 2 cases – which is the standard see p 6 supp.– Alexander v. Gardner, union, mandatory binding arbitration clause not a bar to title VII discrimination and Gilmer v. Interstate, non-union, it is a bar to age discrimination. Where a union negotiates a mandatory arbitrary clause it is not a barrier. While Gilmer a non-union case (no representation and no court) an individual not represented by union signs binding arbitration agreement, there is a bar to an individual suit
C.  CIRCUIT CITY v. ADAMS, 2001, Adams signed employment agreement with binding arbitration, few years later wanted to file suit for sexual harassment. Issue ( does FAA (Fed’l Arbitration Act) exclude contracts of employment. FAA was enacted to allow unions and employees to enter into bargaining agreements, thus arbitration agreements are ok.


§1  Exception: shall not apply to seaman, sailors, rr employees, or any other class 

      of workers engaged in foreign or interstate commerce

§2  Gen’l Provision: arbitration exercises commerce power to fullest freedom to 

      contract

Management says – engaged in commerce means sailors, rr employees, etc…narrow 


interpretation of commerce clause. Like Lockner era only includes transportation 


workers.  A broad interpretation includes all. Court chooses narrow definition cuz the 


statutory cannon of construction, general words are to embrace specific…legal 


formalism junk… p.10 for rule. The counter cannon is legal realism. Spahn doesn’t 


like legal formalism, cuz it doesn’t give a policy argument and no certainty. She 


prefers legal realism, addresses policy and reduces technical procedures. FAA allows 


mandatory binding arbitration agreement, to avoid litigation. 
· EEOC v. Wafflehouse: S Ct found an arbitration clause doesn’t bar EEOC from bringing claim p.17 supp
a. Circuit City v. Adams, APPEAL, on remand, state contract law can trump fed’l statute cuz fed’l statute explicitly states there is an exception to permit ( court uses California contract law o determine whether contract is procedurally unconscionable and substantially unconscionable. Where we have an Ahmed case, procedural sitch, with same problems as Adams, but HAS THE OPT OUT PROVISION, no contract of adhesion, we have substantive limitations = splitting cost of arbitration. 9th circuit said Ahmed had chance to opt out and he didn’t, tough luck. Because it is procedurally conscionable, we need not get to substantive prong.
· Procedurally unconscionable: equilibrium of bargaining power, superior bargaining power, contract of adhesion

· Substantially unconscionable: are terms of contract unduly harsh or oppressive. Broad not specific, not mutually binding, remedies limited to injunctive relief (slap on wrist, not good for plaint atty) 1 year back pay, 2 years front pay (no reinstatement of job), compensatory damages, punitive damages less than $5k
· Factors to look at: unequal bargaining power, take it or leave it (k of adhesion),terms subst’ly unconscionable, procedural unconscionable, unfair surprise. 
· Contracts of adhesion = pro uncon & subst uncon.  Procedural unconscionable = must sign if want to work at Circuit City ( fixed this in Amhed case, held no unconscionable, unequal bargaining power.
D. Wright & Circuit: circuit city are non-union employees. Arbitration, in context of non-union employees, keeps cases out of court. This premise is wring cuz employment cases don’t go to court first. They go to Administrative Agency who provide legal and other advice. (it’s free to parties and does not involve litigation) Agency’s goal is to resolve and mediate disputes. Thus, arbitration is not saving anyone $. Arbitrator does not have to be a lawyer.

IV.
INTERVIEWS, REFERENCES & BACKGROUND CHECKS

(  CAN ASK: age, for purposes of child labor laws or benefit purposes (older than 75). 

(  CAN’T ASK: # of dependants, race, color, religion (unless job related like rabbi), don’t 

  
check citizenship status until you have made an offer for employment, disabilities can’t ask 


but tell them what the job description entails, always keep it job related, criminal records or 


arrests be careful esp. during application procedure – check state laws. 

( 
what happens if employer asks illegal question? Check jurisdiction – cannot fire someone for 


lying in response to an illegal question, write n/a, assess risks for client, but never tell them 


what they must do, it is their decision.
A. INTERVIEWING: LYSAK V. SEILER CORP., 1993 – pregnant and offered info on child bearing, mgr never asked, she volunteered info “I’m not having any more kids” and she was pregnant at the time. It’s illegal to ask if pregnant and also against fed’l law to refuse to hire someone who’s pregnant. Don’t volunteer info that will put you in line of fire. Mgr fired her for lying, not cuz she was pregnant. He felt he could not trust her and she was not a reliable employer – good mgmt strategy. He then offered her a job as an independent contractor. Court held it was plausible she was fired for lying and upheld dismissal. 
· KRAFT case Lysek erroneously relied on this case and her sitch was different. Bars employer from discharging an employee cuz the employee’s false response to the employer’s unlawful inquiries. Does not bar discharge due to unsolicited volunteered, false statements made by the employee.

· Representations made by interviewer may be binding, should not make promises can’t keep, i.e. as long as you do a good job, you won’t be fired – could be binding. Again check state laws

B. SULLIVAN V. U.S. POSTAL SERVICE, 

C. REFERENCES:  CHAMBERS V. AMERICAN TRANS AIR, 1991, had mom and boyfriend call references, they gave bad references, Chambers filed defamation suit. Former employers have a qualified privilege when giving employee references to prospective employers. Qualified privilege is a defense to a defamation action and applies to a communication made in good faith on any subject matter in which the parties have a common interest or duty. Communication between employers and employees, business partners, and members of an organization have been held to fall under qualified privilege. Since former employers have an interest in open communications with prospective employers, a qualified privilege for references is appropriate. Without protection, employers may be reluctant to give critical responses. Strong social utility in open communications. References will lose their privileged character upon showing of abuse. Motivated by ill will – privilege is lost. These communications were privileged and not subject to defamation actions.  

V.
DEFAMATION & NEGLIGENT HIRING

A. LEWIS v. EQUITABLE LIFE ASSURANCE, 1986, after being discharged for “gross  insubordination,” as a result, Lewis knew she would have to repeat this to prospective employers. In an action for defamation, the publication requirement may be satisfied where the plaintiff was compelled to publish a defamatory statement to a third party if it was foreseeable to the defendant that the plaintiff would be so compelled. Generally, there is no publication where a defendant communicated it to a third party. Elements of defamation: (1) communicated to one other than P; (2) false statement; and (3) harm P reputation 
B. MALORNEY v. B&L MOTOR FREIGHT, p 151, issue: employer never told anyone plaintiffs were telling (self publication) here plaintiff’s atty created exception – compelled self-publication. Qualified Privilege: for employers giving references, can be lost if employer abuses it, i.e. excess publication or statements made with malice/ill will 
C. RICHLAND SCHOOL DIST. v. MABTON SCHOOL DISTRICT, 2002, letters of recommendation from defendant did not mention Caballero’s (janitor) arrest (not a conviction) for child molestation (not a claim by school) or reprimands ( arbitration. Richland sued, claimed Def had a duty to disclose allegations of misconduct in employment recommendation. Richland sues under tort theory – negligent misrepresentation (go through elements of negligence) and misrepresentation. §551 had never been applied to employment sitch before usually applied to securities and business transactions. Mabton never said anything false, just remained silent in the issue, silence doesn’t constitute false info. It doesn’t work like that in a civil case in Mass. employer got nailed cuz of evidence of attack. Reliance: Richmond never put in any evidence that they relied on the letters of recommendation. Court says in this context neg misrep doesn’t apply to these facts – no duty. Richland argued qualified privilege created a duty, court disagrees, qualified privilege creates a shield from liability NOT duty. Mabton creates a defense to defamation not a duty. 

· Better choice §311 – negligent misrepresentation involving risk of physical harm: case cites two prior cases in NM and CA, both found prior employer liable. This case is different than the other 2. Court declines to apply §311 to failing to disclose in letter of recom.

VI. 
PRE-EMPLOYMENT TESTING
A. POLYGRAPHS & HONESTY TESTS:  
1. Polygraphs: not admissible as evidence in criminal cases, they’re not reliable. But in civil and employment law use quite often, they’re very expensive (few hundred per person). Purpose to trick the applicant/employee into a confession, they’re intimidating. Also easy to beat if you meditate. Polygraphs measure pulse, sweat, and breath. Most likely to catch law abiding person who makes an occasional mistake, career criminals can generally beat these things. Screening after an incident at work is likely to be successful cuz of stressful sitch. 

a. Employment Polygraph Protection Act: Fed’l act, bans use by private employers. Not as broad as mgmt would like. Exceptions: 

i. does not apply to state, local, or gov’t employers

ii. does not prohibit the testing by the fed’l gov’t of experts, consultants, or employees of fed’l contractors, engaged in nat’l security etc…

iii. permits testing of employees who are reasonably suspected of involvement in workplace incident that results in economic loss or injury to employer’s business

iv. permits the testing of some prospective employees f private armored car, security alarm, and security guard firms and

v. permits testing of some current and prospective employees in firms authorized to manufacture, distribute, or dispense controlled substances
b. LIMITS:  no questions on religious, political, sexual relations, union involvement, or racial.  Lots of state laws regulating polygraphs.  Predictive value = 4% (96% are not whatever you are looking for)
B. PSYCHOLOGICAL TESTING:  other detecting devices are personality tests, honesty tests, and psychological. 15-20% of profit is lost due to employee theft – employer’s try to spend $$ to fix this problem. Depending on the industry it may be hard to catch. Most of these tests are used in low level employees rather than executives. Not reliable, the nun example (Reid Test is banned). She had the lowest score EVER, she brought it to court and the test was banned in employment situations. Types of tests:
· achievement tests: can be valid and useful

· aptitude test: potential to learn, you can be taught, often invalid predictors, more difficult to design than 1

· personality and psychological testing: how do you function, very difficult to design, not reliable.

1. Soroka v. Dayton Hudson, 1991, Target tested security officers to predict who will steal, used the MMPI, Def sells this test to businesses. Best way for P to go forward – ADA – back up claim with state statute claims, gender, religious, state privacy statutes used heightened level of scrutiny under state, rather than fed’l. Cannot use fed’l privacy cuz no state action some state constitutions apply to private agencies. Under California state law could apply strict scrutiny, did it apply to applicants, yes = level of scrutiny is strict. Target ended up settling for 1.3 mil, between 2,500 applicants. If you can show mgmt attys should have settled, but didn’t judges do not like to draw out. MMPI also discriminates against people with disabilities, that is why it is the best claim. Defense is job relatedness. Best way to figure out employees, have long probationary period 6-12 mos, easy to get rid of someone, video surveillance, periodic reviews, background checks. WARNING: don’t do this for low level employees.
VII.
MEDICAL SCREENING
· OSHA: many employers are using this for pre-employment testing. Purpose is for worker’s compensation, i.e. screen out who is likely to get back injury, etc. Screen out expensive problems. Insurance company are funding this, cost of health insurance has gone up from 9% of total payroll cost to 25% of total payroll cost.

· Public Policy:  $ that health insurance cost, smaller businesses can’t afford. People who do not have health insurance (about 1/3 fulltime employees) use emergency rooms, which are the most expensive, the hospitals get tax breaks for uninsured people and ultimately tax payers.

· It’s a structural problem, not other country attaches insurance to payroll. Dr’s, HMO, ins co, administrative, mostly pharmaceuticals.

A. Pre-Employment Medical Screening: ADA§102(b)(2) prohibits pre-employment medical screening. Companies cannot conduct medical exam and inquiries of applicants and employees. H.R. can only ask whether they can perform job related functions, the person with the disability will tell you or if you have a skills test, ALL employees must do it, not just the disabled one. EXCEPTION ( employers not covered by ADA (small business, less than 15 employees, but may be covered by state law) State and local gov’t not covered cuz 10th A (sovereign immunity) can’t regulate sovereign government. Ends up being 20% of work force.  

1. Employers may screen after a conditional offer of employment, then mgmt lays out the conditions i.e. medical exam, credit check, reference check, mgmt should always give several conditions. May require entrance level physical exam, this does not need to be job related.
B. DRUG TESTING - §104(D) ADA:  employers should interview to find out what medication they are on and what they are eating. Girls do girls and boys do boys, take off as much clothing as possible to make sure they don’t have anything concealed, someone stays in bathroom to listen, test temp and color. Lab tests ( chromatography $10, but lots of false positives and very inaccurate, if you get a positive mgmt must do more expansive blood gas test. If you are a fed’l employee, the blood gas test is the req’t. State privacy laws must comply with both steps of the process, blood and urine.
VIII.
DISCRIMINATION
· Title VII of 1964 Civil Rights Act, p. 223. Congress used commerce clause to enact Title VII. Biggest landmark civil rights act in history, ended segregation in education, housing, employment, voting, public accommodations. Has small business exemption – 15 or more employees. 
· 1972 amended added state and local gov’t employers,

· 1978 amended again to include pregnant woman

· 1991 civil rights act of 1991 overturns by statute lot of Supreme Court conservative interpreter, plaintiff oriented. 

· Procedure on filing Title VII complaint p.227. File complaint within 6 mos after allegation. Supreme Court Mohasca case makes it possible to extend over 300 days. Go to state deferral agency in Mass it’s called Committee Against Discrimination MCAD. Federal Agency is EEOC, the EEOC defers fed’l complaints to state agency. Complaints are files simultaneously in both State and Fed’l. The average person can file a complaint without a lawyer, supposed to be user friendly. After complaint lawyer is necessary. Plaintiff’s atty’s are paid by state. 

· Remedies back pay, reinstatement, etc. up to $300k in damages, atty fees
A.  Disparate Treatment:  Individual pattern and practice


McDonnell Douglass Corp. v. Green, 1973, Prima Facie 

      elements ( put in elements of each

  
(1)  member of protected class (race, religion, origin, gender)

(2)  he/she applied and was qualified for a job that employer was seeking 

     applicants, promotion, demotion, etc…

 
(3)  that, despite his qualifications, he was rejected and 


(4)  that, after his/her rejection, the position remained open and the employer 

     continued (or replaced worker) to seek applicants from persons of 

     complainant’s qualifications

· failure to hire cases are class action, where as termination cases are more individual. Can’t chooses light skinned blacks over dark skinned black, still a violation of Title VII. Both are protected classes, but one is more protected than the other

· get rid of old people legally, have a corporate reorganization, change every department, that will show plaintiff cuz they will have to switch their case to desperate impact, harder to prove.


1. Swierkiewicz v. Sorema, 2002, Clarence Thomas rejects rigid notion of pleadings. Whether failure to plead in a complaint constitutes grounds to dismiss the case on complaint alone? NO, court holds for plaintiff, F.R.Civ.P. 8a2 only have to give notice in complaint. Can’t ask P for pleadings prior to discovery, basically the def. wanted to get rid of discovery  so they wanted pleadings in the complaint. 
2. Texas Dept of Comm Affairs v. Burdine, 1981, shifting burdens of proof, adopts “but for” causation, but for P race, he would have been hired. Strict liability standard, Race was the sole factor. This is sooooo difficult to prove, there are always tons of factors in employment law cases, P could have never prove this. 
( Price Waterhouse v. Hopkins, 1989, overturned this only 4 justices opinion, causation analysis, Hopkins landed biggest contract in their history, P.W. refuse to make her a partner cuz she is too manly – won’t wear make up, dress feminine, go to charm school, not all the partners are against her, some even admit many don’t like her cuz she is a woman. Brennan and 4 say Hopkins should not have burden of proof, but for causation, it was the sole factor, P burden of proof is one motivating factor in the decision making process. O’Connor says that one remark, stray remark is not grounds for suit, not a motivating factor, but it must be a substantial factor. Dissent – Kennedy – employers should not be responsible for their employee’s remarks, burden should be on Plaintiff like in Burdine, HERE ( In Price Waterhouse, once a plaintiff shows a motivational factor the burden shifts to employer to prove they would have denied her the partnership anyway absent the discriminatory factor, i.e. not hiring any manager this year, that would be legitimate cause and non discriminatory

( the burden of proof is very technical, P bar to civil rights coalition 


wants to codify this.  Civil Rights Act 1991, p 257, p shall have 



burden to show a motivating factor for any employment practice, 


even though other legitimate purpose motivated practice.


( St. Mary’s v. Hicks, 1993, perjury is ok if you are mgmt, in 


employment discrimination suit perjury is never ok and this should 


be overturned employer committed perjury on stand and p atty 


caught him, it wasn’t enough to show discriminatory intent.

B.  Desperate Impact:  [effect] more difficult, higher level of abstraction, powerful 

plaintiff’s tool, Def atty should try and settle ASAP cuz if you don’t it may turn into a 

class action. D.I. is proven with statistics, causation is proven with statistics without 

direct evidence of intent, don’t have to prove intent here. 
1. What is unlawful Discrimination, GRIGGS v. DUKE POWER, 1971,written by Burger, very conservative, Duke was hiring people to work in power plant, typical fact pattern of the time in the south, it was segregated, after civ rights act in 1964, Duke had to desegregate so they decided to evaluate applicants based on standardized testing. Standardized tests were a response to desegregation, to act like your discriminating on a fair basis, but it was just discrimination disguised. These are not skills tests (not job related) new people have to take these tests, whites did better than blacks, test measure how similar you are from an upper class, white guy. Doesn’t seen like intentional/overt discrimination. Burger analogizes with Aesop’s fable, Stork and Fox (saucer story, same quality, fair in form, discriminatory in nature/operation) another analogy is the literacy test for voting and discrimination between blacks and white ( discriminatory – no blacks at that time could read, like a cause and effect scenario.


( the tests are neutral on their face, “facially neutral” but has a 


discriminatory disproportionate effect, has a desperate 


impact, it’s enough to prove a prima facie case, then the burden 


shifts to management

·   Civil Rights Act 1964 – proscribes not only overt discrimination but also practices that are fair in form, but discriminatory in operation. Touchstone is business necessity, if an employment practice when it operates to exclude blacks cannot be shown to be related to job performance, the practice is prohibited. MGMT can beat this by having job related valid tests. Should validate any employment practices that have a discriminatory effect. HOW watch data very carefully, hiring, firing, promotions, to see if anything ends up with all whites or all blacks, put in a voluntary quota, next three jobs will go to a minority. INTENT – good intent or absence of discrimination does not redeem employment procedures, it is not relevant and can’t even use as evidence. Can’t use good intent as defense, it’s not about the motivation, it’s about the numbers, the consequences of the practices, employers must integrate. Any test must measure the person for the job and not the person in the abstract. 

2. INT’L BROTHERHOOD TEAMSTERS v. U.S., 1977, Black group got bad jobs, white guys got good jobs. Disparate treatment, must prove intent. The EEOC is showing pattern and practice is discriminatory. It’s a pattern and practice desperate treatment case with statistical data applies to individual fact patterns, must still prove intent and individual intent testimony. 
C. SAMPLE SIZE & STATISTICAL PROOF: U.S. Department of labor to get statistics (division of statistics) justified by business necessity.  Good to have job description written before litigation, accurate, updated, substantive simple way to set up job relatedness defense. If done poorly the job description may work against you.
D. JOB RELATED BUSINESS NECESSITY DEFENSE

1. Albermarle Paper V. Moody, REREAD, 240-243, figure out with two experts, statistician and testing expert on validating studies. Look at sample size, it’s key, can’t be valid without a sample of 13 and then look at level of statistical significance. EEOC has 4/5 rule guideline footnote 4, 14 walks through statistical significance. Watch the applicant pool
2. Wards Cove Packing v. Atonio, 1989 OVERRULED by CRA Amendment 1991 – salmon canneries apartide employment practices, whites separated from Alaskans and Pilipino, segregated mess hall, dorms, showers, etc…also segregation with the skilled v. unskilled jobs. Job classifications by race – by word of mouth, nepotism, practices. P sued under desperate impact, facially neutral and desperate impact, labor pool, Hispanics, Alaskans, etc…(P could prove discrimination)( shifts burden of proof, persuaded USSC to adopt a causation standard of statistical proof, impossible for P to meet. Def said P aggregated the whole pool, including skilled jobs, but in P favor, not many were skilled. Justice White says you can’t prove desperate impact by simply showing the bottom line, there is a racial imbalance, P must show with specificity the precise point at which discrimination occurred, if p can’t show this, no prima facie case, which practice resulted in discriminatory impact. I.e. at each phase collect data, do a multiple regression analysis, how many came in, how many came out where were the minorities lost, this helps mgmt figure out where to defend. P 
( problem with Wards’ Cove, they did not keep applicant data, no formal 
     hiring structure, with no data p cannot prove their case, it’s like a free 
     pass to mgmt, this was the reason for amending CRA in 1991. 
E. CIVIL RIGHTS ACT OF 1964 Amended, 1991: corrected wards cove packing v. Atonio, 1989 overruled Ward’s Cove, But congress restored Griggs in CRA 1991 and also codified price waterhouse. Restored it to Plaintiff friendly. Where employment practices are unable to disaggregate then practices must be analyzed as one process. Mgmt wants data, but not too accessible to Def. keep it as atty/client privilege, make the other side work for it. Corrective Steps for Mgmt: fix practices, but keep hiring close, train hiring personnel better and revise procedures.
Disparate Treatment


2 [people’s groups] similarly situated, treated differently cuz of


[race, color, creed, disability, nat’l origin, religion, or pregnancy]


need:
1.  intent



2.  causation

Disparate Impact (Griggs)


Effect

1. facially neutral criteria

2. disproportionate discrimination, show statistical disparity between relative labor pool and actual practice, impact effect, p. actual pattern compared to relevant labor pool. NO INTENT req’d, causation  ( statistical proof

3. Shifts burden of proof to employer and employer must show evidence that a neutral criterion has disproportionate impact is job related to the position in question. Chilling pool DEFINE. 

IX.
MEASURING DAMAGES / ASSESSING EXPOSURE
A. TITLE VII, § 703, two types after a Title VII violation: 
· Plaintiff’s Atty: Title VII and discrimination are not contingent fee. Atty fees are awarded under “Private Attorney General” private market atty to bring cases and if they win they get paid by def (billable hours). Why ( important public policy (private atty gen’l), much discrimination occurs at low level wages and they still cannot afford to pay atty, the gov’t wants to allow attys to help minimum wage employees, again public policy, economic incentive not to get sued, if you get sued, settle early, keep very accurate records by hours, by claim only get paid hourly for claims won, also get court costs. If you don’t prevail as plaintiff, prevailing def can prove the case was frivolous, vindictive, etc. Def can recover, this is rarely done, P atty should warn client of this. Shouldn’t go for volume cuz then won’t get paid. P should have something in writing stating their number, atty should tell p what they # is, this way if mgmt wants to settle, there is already something in writing. Also send client an accounting sheet with the hours put in so they know what you have done. Small, closely held family business will not want to settle. P check to see if business is financially sound before starting action. Equitable injunctive relief ( only limited by imagination and judge, jury has nothing to do with equitable damages (judge has power), i.e. mgmt can lose control over human resources and special masters come in, but you really have to show blatant malicious discrimination for that. Reinstatement of employment, presumption is that was their job, they should have had it. 
· Defense Atty: mgmt ask for billable hours, have them disaggregate claims, only get $ from claims won, P don’t ask for more per hour, D argue overhead to distinguish between hourly basis. Employment cases differ from tort cases, cost more the more you stall and if you stall, it’s running the meter on both sides, if p wins d pays fees. Assess value of case ( win, litigate, don’t settle, lose, settle early, marginal, hard, stall and hope they will dry up, hit tem with lots of discovery cuz most p are small-sole practices and can’t handle the paperwork.  
· CRA Guidelines 1964 (handout): Injunctive, compensatory, and punitive damages only for intentional discrimination, subject to $300k (not for race or nat’l origin) cap based on workforce size. Inadequate in many cases esp. for big execs. Reinstatement for any reason other than discrimination… BAD IDEA – mgmt doesn’t want to give prevailing p their job back, but they can buy out reinstatement, here is where client wins big time. Congress, reinstatement cannot do anything to a person A who did get the job, A is innocent, even though not entitled to. When B should have gotten job, can’t fire A, so give B front pay, thus mgmt doesn’t benefit, they are paying for two employees. Can litigate for lump sum to get rid of employee or when a job opens up give it to B. No cap on front pay. 
1. Back Pay: from date of claim – two years back, defense should cross examine on P efforts to mitigate, good place for mgmt to defend. D wants to show P did not make a good faith effort. D must investigate to see whether P really did apply, etc. If P does not try to mitigate the court gets pissed, lawyers for p have to try and get clients to mitigate and keep records.
2. Benefits: from back pay, pension, health ins, dental, cost of looking for job

3. DEFENSE: Bona Fide Occupational Qualification: certain instances where religion, sex, nat’l origin i.e. rabbi, actor, Chinese waiter ethnic restaurant are all Can’t refuse to hire based on stereotypes, preferences by co-workers, characteristics in general, separate bathrooms, preference by client (Wilson case) 

( BFQ. TEST ( ASK: what is the essence of the business. Reasonably 

    necessary to normal operation of business.

( LIMIT: can only be defense for sex, religion, national origin.  No defense for 

    race or racism.

a. Dothard v. Rawlinson, 1977 – disproportionate and discriminatory against women, court held there was desperate impact, not a business necessity, there were lots of guard jobs with no contact with prisoners. Refusing to hire women as prison guard (in Ala) is a BFOQ still good law, good MGMT case

B. WILSON V. SOUTHWEST AIRLINES, 1981 “Luv”airline, marketing niche, fun, sex in the sky. Wouldn’t hire males. Defends on BFOQ and business necessity. P. 280, Two-Part Test:  (1) is sex so essential to job performance and (2) is it reasonably necessary to operation of business. Court says essence of employment business is not same as market strategy, the essence of airline business flying safely. 
C. FERRILL V. PARKER GROUP, INC., telemarketers have segregated rooms where blacks are calling blacks. Desperate treatment ( BFOQ defense Desperate Impact ( business necessity defense, i.e. typing test for typist. But may sometimes be necessary i.e. in prisons for safety reasons i.e. a black guard for black inmates. Also actors, can’t hire a black to play a KKK member. 
X.
AFFIRMATIVE ACTION
Types: 

1) Remedial Affirmative Action: a court ordered remedy that operated into the future and the purpose is to integrate a segregated company, percentage related, waivers available if a person cannot be found, doesn’t go on forever, but ends after a period of time after company is integrated.
2) Voluntary Affirmative Action: where the employee has not been sued voluntarily looks at own work force and decides to integrate, does so by using goals and quotas. Webber v. Steel Union case, famous case caused by company to voluntarily integrate. P 296

A. TAXMAN v. BOARD OF EDUCATION, 1997, if they said diversity, they could have avoided the suit. P, a white teacher, wont the case her, atty distinguished their case from Weber and Johnson, both involved hiring, Taxman involved a lay-off ( difference in the whole union scheme, both had equal seniority right. Race conscious affirm. Race conscious affirmative action involved in lay offs violates title VII. RULE: affirmative action program must have a remedial purpose in order to satisfy Title VII. If no remedial purpose then employer is making decisions based on race and that is unlawful. ( mgmt should have put in diversity as a factor in contract since they failed this they must follow the procedure in the contract which was to decide randomly or mgmt could have instead of having voluntary affirm act get court appealed process (give notice to union and employee group cuz then they will be collaterally estopped from future suits) so would not catch reverse discrimination cases. P 301. Keep it at job description, what does it mean to be qualified (p 42 of notes for more)
B. RECENT NOTE CASES

XII.  
OTHER PROTECTED CLASSES:
A. RELIGION:  the term “religion” includes all aspects of religious observance and practice, as well as belief, UNLESS an employer demonstrates that he is unable to reasonable accommodate to an employee’s or prospective employee’s religious observance or practice without undue hardship on the conduct of the employer’s business (1st defense).  She talks about how Jews want to make religion a protected class, when she graduated law school, Jewish law firms and Christian law firms; same with country club, protection was largely driven by the Jews. Also observant Jewish practice Saturday Sabbath. ( ISSUE how do we integrate strict religions into employment situations? SEE NOTES 316, 8-10, establish genuine religion and acts, what’s reasonable accommodation, TWA should allow baggage handler to swap shifts, but issue is union contracts bids on shifts and also cannot swap between terminals, again a seniority thing. TWA had no duty to accommodate cuz of undue hardship that would affect union and undermine seniority system, anything more than de minimus burden creates hardship on employer. Court says de minimus burden is too much esp. for small business. ( Best practice for human resources, give employees a certain number of personal days to use for whatever they want, just has a notice req’t. Many religions limit the employment opportunities for its followers. 
· Defense – reasonable accommodation and undue hardship or Bona Fide Occupational Qualification, religion, gender, nat’l origin, D atty want to get case to get rid of BFOQ, P want the religion claim. Courts have not been as protective of religion as they have been for race, nat’l origin, gender, court blind to observance of religious beliefs. 

· §702(a) does catholic high school have to hire Jewish math teacher?

· §702(e) (1) BFOQ don’t have to hire outside religion in educational institution run by religious entity. But can’t refuse to hire a non-catholic, Jewish, etc… janitor, must go to core of religion, i.e. teaching. 
· Goldman v. Weinberger, psychologist in air force wants to wear yarmulke, court didn’t up hold based on military rational, would work in private airline. Always keep in mind, must be a STAE ACTION to have con law violation. But Title VII applies to private employers, adds extra protection, not available under constitution

1. Tucker v. Calif. Dept. of Education, 1996, can’t do religious stuff at work. Tucker claims free exercise of religion and Dept. of education says not in state establishment. When the state seeks to affect a broad ban on the speech of its employees, it must demonstrate that the employee’s interest in freedom of expression is outweighed by the impact of that expression on the operation of the gov’t. 
2. Reasonable Accommodations
3. Recent Note Cases

B. NATIONAL ORIGIN:  note 9 p. 326, can’t use BFOQ defense too often, not allowed in nat’l origin discrimination. Note 12, Title VII applies to U.S. citizens working for U.S. company located in foreign place, doesn’t matter what the local practice is, can’t discriminate. 
1. Fragrante v. City of Honolulu

REVIEW this case

2. US Companies Discriminating Against US Citizens

3. Immigration Reform & Control Act (IRCA): applies to employers with more than four employees, bans discrimination based on national origin claim. See note 13, p 327. 
C. SEXUAL ORIENTATION: look to state statutes, 10 states only ban this type of discrimination, all of New England except for Maine. Also look to city ordinance, i.e. San Francisco; city can refuse to do business with private company that discriminates against homosexuals, big issue with Catholic Church. Courts have not been too sympathetic with these religious orgs banning homosexuality, courts just try to treat religious organizations the same religion does not trump secular law and vice versa. Courts treat all the same and try to be consistent, should be principle and not whether you believe it or not.
· Substantive law issue: also a social respect issue too, Benefits - gays are pushing to ban discrimination base don sexual orientation not for employment opportunity but for benefits. Heightened by AIDS epidemic. Conversely, gay couples where only one works and other stays home, one dies and the family is left without insurance. ( Private Corps. Often make available benefits to gay couples by doing that they attract many employees, domestic partnership benefits are offered company wide, started with Lotus and spread out to companies like gen’l electric, united air, now most large corps. HR dept keeps this stuff private so employee can feel safe and comfortable.

· Cost Issue: it will not cost too much, it’s not such a large percentage of the work force. 

· Administrative Convenience: myth, gay couples change partners more frequently, not true, the couples are sometimes req’d to register their partnership with city. In places where registration couples must certify how long they’ve been together, can only register so many partners a year. Many are still not registering cuz of social stigma. 

· Fraud: no statistical proof, heteros do this too. 

· What about couples that choose not to get married??  Tough, they have the choice too; they can get married in every state. EXCEPTION ( states that recognize common law marriage, non-married couples will be eligible, companies also retain the discretion, their voluntary policy, but this is uncommon, many companies favor married employees.

1. Shakar v. Bowers, 1997, same Bowers from Bowers v. Hardwick that held no fund’l right to sexual orientation under due process clause, Bowers withdrew job offer after finding out about gay wedding. We have (1) state action and (2) what’s the standard / level of scrutiny – court doesn’t go here instead uses Pickering case, gov’t employees have a certain level of freedom, treated it as a 1st amendment case, use a balance test, atty gen’l embarrassment cuz of state policy banning gay marriages and would substantially effect… p 350.. Shahar brings up the A.G was a caught adulterer, for nine years. Court disregards and no appeal, court doesn’t even mention it in opinion. DISSENT points out that none of the acts (exchanging vows, marriage, rings, sexual activity) by these women are illegal under Georgia law and giving too much weight to gov’t’s embarrassment and not enough weight on right to choose. Catch 22: if you’re “art” employment can discriminate cuz you are an embarrassment and if in closet you are not an embarrassment but are subject to black mail. 
D. AGE:  great for P side cuz older employees have some $$ for retainer, still contingent, jury trial and a lot of old people on jury, more sympathetic. Factors: Older workers are higher up on the pay scale, economically driven to bring down costs and psychological, no training offered for age bias, also hard to discipline someone who reminds you of your mom or dad. 
· Statutory: ADEA Age Discrimination Employment Act, 1967, mirrors Title VII (go to same agencies – state deferral agency, same as race, process is the same) Only difference is age cases get jury only some Title VII get to jury.  Class Actions – Title VII use F.R.Civ.P. 23, age cases are not susceptible to rule 23, rather they opt out. 

· Punitive damages: hard to get for Title VII, in age cases they are liquidated damages and if willful it’s DOUBLE. No statutory cap on Age Discrimination, jury really pays attention to fact pattern, very sympathetic to the employee. ( Golden Handshake: how much does it cost mgmt to get rid of employee?
1. EEOC v. Francis Parker School, 1995, school wanted to get cheaper teachers, so the school capped salary. Cost benefit analysis is facially neutral, but can have significant impact on older employees. REREAD around 335. 
2. ADEA Defenses:  p 335, note 6
a. BFOQ: not as strict as gender or race. Permissible to get rid of pilot after 55 for safety reasons, over 55 more likely to have heart attack. P argue it’s a pretext for age discriminations, it’s not a good statistical predictor, an individualized medical exam would be better. 

b. Seniority System: bonafide seniority system same as Title VII

c. Fired for good cause
d. Reasonable factor other than age, courts are split, i.e. safety, cost, get rid of high paid employees and replace with cheaper ones, p tries to disprove cost.

e. To get rid of old employees ( do a performance analysis for all employees, make it as profit oriented as you can, how to find out where “fat” is in company. Then have a rigorous neutral policy (compensation / productivity analysis) this will give a reason (documented) to get rid of old employees without a lawsuit, it will be a business necessity decision, keep it clean, don’t say get more “fresh you people” “over-qualified” is a buzz word for too old. You can ask potential employee is they are going to stay, it is job related. 

E. DISABILITY: ADA differs from ADEA. Most recent of protected classes, ADA prohibits employment discrimination against people who are disabled and have 15 or more employees. ADA applies to private employers and unions. Procedure: SAME AS TITLE VII ( state deferral agency within 180 days and also many states have statutes preventing discrimination. The state statutes cover smaller employers, sometimes tougher on employers. 
· What does ADA Protect: Step 1 – determine whether Plaintiff is disabled defined in §3 – 3 ways:

1. show they have a physical or mental impairment AND

substantially limits a major life activity (such as walking, seeing, hearing) what about asymptomatic HIV – In USSC Bragdon v. Abbot dentist refused treatment of HIV positive person who sued under Title III public accommodation part, HIV asymptomatic are disabled, it is a disability that severely impairs a major life activity such as reproduction. Hypo – morbidly obese person (split in the circuits, protected in Mass.), alcoholism (yes), employers can force employees to go to rehab or counseling, 

2. P can show they have a record of impairment, had cancer in the past and was cured can’t refuse to hire cuz they have a record of disability

3. Being perceived as disabled

4. NOT COVERED: homosexuality, bisexuality, transgender, not disability, kleptomania, gambling, drugs (however prescription drugs are covered also if user has been to rehab for 1 year then successful, recovering addict is protected. Does not cover minor impairments or temporary adjustments
2. Van Zande v. Wisconsin, 1995, impaired from working, paraplegic, says state violated ADA, said she had to stay home for a few days a month cuz of pressure ulcers on her stump. POSNER said an intermittent, episodic impairment is normally not considered a disability, but intermittent episodic impairment that is a manifestation of the disability is protected. Employee said employer should let her stay home and make accommodations, but her demands for kitchen sink, shelves, etc… reasonable accommodation does not mean everything is perfect.
3. Proving Disability: ADA doesn’t cover state agencies, ADA is fed’l. Plaintiff has burden of proof on 1 and 2 (1) Plaintiff must prove disability and (2) able to perform job with or without reasonable accommodation, without undue hardship. Saw accommodation in religion cases, Saturday day off for Sabbath, no reasonable accommodation beyond de minimis also with age discrimination. 
· Accommodation ( legal realist: look at particular field and facts case by case basis, more flexile, balancing policy, legal formalist: rigid, follow law (cannons of statutory procedure), look at some case precedent. ADA follows legal realist FACT DRIVEN analysis ( good for Plaintiff cuz profitability is an element discovery on employer’s finances mgrs do not want to do this. 

· Affirmative defenses: DEF has burden of proof, 

i. undue hardship or 

ii. BFOQ (gender, religion, national origin, age, or disability) – customer preference and safety Sutton case p 61 in supplement. Accommodations may be cost related, leave of absence for treatment assigning lighter duty, supplement p 71 Barnett case, look up seniority stuff – if employer has seniority system, court presumes it is legitimate and give deference to it, employer prevails, BUT can rebut presumption by showing “special circumstances” changes policy so often reduces employee expectations 
· Sutton v. American Airlines: Plaintiff must prove they are impaired in a major life function in their mitigated state. Did congress mean substantially impair life activity with or without mitigated activity. Mgmt wants disability to be as few people as possible, disability in mitigated state includes less people. Answer is in Sutton: what about high blood pressure, people mitigated would take medicine. Employee wants to be transferred to less stressful position in office and is asking for reasonable accommodations, but is seniority an issue, someone else beats him, what to do??  Recovered cancer patient , they are in mitigated state is not protected by statute, only non treated cancer patient is protected. Plaintiff’s side go to history element or perceived disability elements (Bryers and Stevens never went here cuz it wasn’t pleaded). Must be disabled in mitigated state.

4. Recent Case Notes: NOTE 3A, p 71 in supplement, prohibits discrimination by state and local gov’t employers have been challenged on 10th A grounds (state sovereignty / Federalism). The ADA action was held to be barred by the 11th A cuz congress powers under §5 of 14th Amendment are not sufficient to make the disabled a protected class. Thus state and local gov’t can still discriminate based on disability, doesn’t affect private employers, doesn’t affect CRA of 1964 cuz that was enacted through §5 of 14th Amendment. Plaintiff side with discrimination by state and local gov’t, don’t use fed’l statute, sue them under state law instead, it may apply to state and local gov’t. 
5. Chevron USA v. Echazabal, case by case to decide, safety, issue, employee has safety issue to own self, danger to one’s self is a safety BFOQ. OSHA Fed’l statute that sets up safety regulations says company must protect workers, conflict between OSHA and ADA statutes and no clear regulations. Souter wants OSHA to trump ADA. Lots of cases about pregnancy discrimination, can’t refuse to hire women who might become pregnant but chevron might change. CURRENT LAW p 78 – TEST direct threat defense must be based on
XIII.
ERISA

A. INTRODUCTION: U.S. is the only country that attaches health insurance to employment. Very expensive for mgmt, 40% of all payroll cost, this is one reason why American companies are not as competitive as Mexico, China, etc… creates huge inefficiencies, health care becomes more inefficient cuz 20-30% of Americans are uninsured, these people are going to emergency rooms which cost more $$ and taxes end up picking up the bill anyway. Also more large corps will not build up plants in the U.S. cuz labor costs are too high in the U.S. 40% are benefits. We need to shift the way we’re attaching benefits. 
· ERISA: Employee Retirement Income Security Act originally sponsored by unions, it was meant for pension plan reform, before 1970’s employers would fire employee day before pension was due. In 1974 we needed pension reform, too many employees ending up with no $$. Federal gov’t decided to regulate in 1974 just meant for pension, welfare part was just an afterthought not too much there.  ERISA is enforced through Tax department and labor division. But that doesn’t apply to health benefits. NO jury trial under ERISA. ERISA is Two-fold:
1. Welfare provisions, employee fringe benefits, medical, dental, benefit programs, disability, life insurance, sick time, vacation

2. Pensions

B. EMPLOYEE HEALTH COSTS: Efforts to reform system, but mgmt is not saving and not sure where the savings are going. Mgmt has three options: no benefits – 1/3 Americans have no ins and esp. none for part time independent contractors, full benefits – mid to large companies using a group insurance plan, could be HMO or Blue Cross, or mid-benefits – most common. Types of Health Care Coverage:
1. Private Organization: employee pays premium, employee pays bill, submits, and then Blue Cross reimburses. Complete choice of doctor, very expensive. Dr’s make a lot of $$, lots of unnecessary procedures like tonsils and hysterectomy for profit. i.e. Blue Cross

2. HMO: limited providers, a choice, but not unlimited and not all procedures are covered, need referrals.

3. PPO: preferred provider system, fairly new, big directory or doctors. No referrals, more like Blue Cross. 

C. FEDERAL REGULATION

1. Dawes Mining v. Callahan 

D. ERISA PRE-EMPTION: Textually explicit regulation, pre-emption of state regulation. States are barred from entering fed’l turf. Differs from Title VII, which is not textually explicit. Problem, no fed’l agency to regulate health benefits end up with NEGATIVE FIELD PRE-EMPTION – whole field broad is preempted and feds don’t even regulate, all of this $$ is not being regulated. Employers would like some regulations Dr’s and Ins co do not. Any time employers put $ into health and pensions the company gets a tax break, an incentive, the $$ is deductible, there is an extra income tax department. 
1. STATE MANDATE LAWS - Metro Life Insurance v. Mass., 1985, READ!! Self-insured employees. Whether Mass. can require employers who offer health benefits could be required to offer mental health insurance, insurance co defended state regulation on grounds ERISA pre-empts all state regulation. ( Check out 2nd paragraph, p 472 Deemer clause, Blackmun interprets ERISA not to pre-empt health insurance only to pre-empt pension. LOOPHOLE, mgmt has moved to self-insured health insured plans, got rid of HMO, if mgmt is self-insured it’s not covered by state mandate laws cuz self insured is not DEEMED to be an insurance company and ERISA pre-empts state mandate. More and more companies are self insured as opposed to group plans. NO REGULATION OF SELF-INSURED ( feds are not doing anything and state is pre-empted from doing anything.
2. NEGATIVE FIELD PRE-EMPTION: ERISA or environmental act, etc. pre-empts state law, but while it has explicit pre-emption of entire field (pre-empts entire field) But there is no regulation, OSHA is another example of negative field pre-emption, but there is some fed’l regulation, with ERISA there is no fed’l regulation ( so states step in and try to fill the gaps in a bad way to regulate cuz it usually depends on a particular crisis in a state – like a band-aid, not reliable, inefficient, and burdensome. Group health insurance is covered by any state mandates under.

E. ERISA  & Medical Malpractice Issues: 
1. Kuhl v. Lincoln Nat’l Health Plan (independent physician HMO): Kuhl referred to big city surgeon, cannot get pre-certification, 2 month delay, his heart deteriorated and surgery was no longer an option, while waiting for a transplant he died. Family sued HMO for malpractice and breach of contract. HMO removed the case to fed’l court and moved for dismissal cuz ERISA pre-empts state law. Thus, HMO’s failing to process paperwork fast enough are protected cuz of ERISA pre-emption (HMO are protected) Kuhl’s case was dismissed ( amended complaint to include ERISA and court affirmed dismissal, HMO are pre-empted from state law and remedy under ERISA may only be equitable. Family cannot recover. 
( note 4, p. 484 bounty on not providing health care by specialists. 

Recovered on breach of fiduciary duties for allowing bounty. We need 

regulation, employee has no right to keep medication a secret from 

employer. 
2. Salley v. E.I. DuPont de Nemours, 1992, READ starts on p 485, denied treatment for daughter (suicide attempt) health care benefit plan stops. ISSUE – plan administrator abuse discretion by denying coverage, what is the level of review? Abuse of discretion standard – if “discretion by benefit administrator” in plan. Check plan first to see if discretion term in plan. Depends on how terms of benefit plan are drafted. If terms of plan give administrator discretion to alter terms of plan then reviewed by fed’l court to see if mgmt abused discretion. See Firestone Rubber case, p 487. Dupont did not have the “discretion” term in contract, where no term, then standard of review is de novo( judge decides whether it was or was not reasonable. Self-funded insurance - $$ to pay comes from current operating revenues, no req’d reserve (pension requires a reserve) allows mgmt to loot and pillage – creates a conflict of interest cuz $$ comes out of mgmt pocket. Policy no requirement to offer benefits, congress doesn’t want to put lot of regulation and tie them up. 

F.  ERISA & DISCRIMINATION IN BENEFITS, pages 490-494


1.  Phelps v. Field Real Estate, 1993, what happens when employee thinks they 



have health insurance? Phelps is HIV positive and gets fired, sues under ERISA 



0 – says fired to avoid cost of treatment, company tried to save $$. Where 


discharge was 14 mos after mgmt found out, no intent to discriminate, not 


direct, gives mgmt time to set him up.


2.  McGann v. H&H Music, 1992, READ p. 496, HIV positive, fired, he relied 


on health insurance. Company switched from group plan (1 mil cap) to self 


insured plan (5k cap on AIDS patient). Delay claim, wait for him to die. 


McGann said intent to discriminate, court said employees not entitled to any 


health insurance benefits at all. P can’t win ERISA claim unless abuse of 


discretion. No reliance expectation ( no right or expectation to health 


insurance just cuz it was offered in the past. No discrimination directed at 


disease no employee.  



( Texas amended law, employee cannot change policy just cuz found out 




employee has disease. Would not have helped McGann cuz H&H 




Music was now self insured. Mgmt needs to know to put discretion 




clause in benefits. Benefits ( Need Reform ( Limit Employer 




Discretion.

3. ADA Coverage for HIV & AIDS:  p.504, may not reach self insured plan, 

group insured plan may not single out particular disease unless actualized by cost. HIPPA, Health Insurance Portability and Accountability Act, note 8, p. 504, prevents employer to reduce benefits for specific disease but can still reduce benefits across board or eliminate them all together. Cobra, extended coverage for 18 months, can be extended. 
XIV.
Benefits Issues – Pregnancy, Family & Medical Leave 


A.  PREGNANCY DISCRIMINATION ACT OF 1978: Part of Title VII, can’t 

discriminate on basis of pregnancy, not gender related, legal formalism ( amended discrimination on basis of pregnancy IS sex discrimination. PDA ( pregnancy is protected as class from discrimination, p 511 §701(k). Two Supreme Court Cases, both in Erickson case, p 90 supplement.
i. Newport News v. EEOC, cannot exclude child birth expenses from medical policies, not pre-empted by ERISA. WHY?? (1) fed’l statute and (2) after ERISA.
ii. UAW v. Johnson Controls, p. 92, women has to get sterilized to work with toxic chemicals for the sake of their unborn children ( Supreme Court decided to let workers make that choice, employer cannot make choice for adults must make them aware of chemicals and risks, OSHA standards. Contrasts with ADA case, Chevron case in supplement, worker not allowed to make choice to work with hazardous stuff. Chevron and Johnson USSC already had hand slapped in pregnancy discrimination act, damage to sperm was never considered, must treat male and female equally. Sperm doesn’t have an independent cause of action, Johnson control really wasn’t concerned about health, and they were concerned about a lawsuit by unborn child and causation.  
1. Lang v. Star Herald

2. Ericson v. Bartell Drug, 2001, Erickson was a company excluding prescription contraceptives and Def. was a drug company that sued. Employer excluded prescription contraceptives, women got pissed about Viagra being covered. ISSUE whether the selective exclusion of prescription contraception from a def generally comprehensive prescription health plan constitutes discrimination on the basis of sex? Employer said it’s preventative and court said nope, lots of stuff is preventive like blood pressure meds. Covering prescription contraception can create problems, will PDA cover Viagra or fertility treatments ( no gender based, falls on both male and female. Excluding birth control falls on women only. 




( defenses: cost, court said cost is not a defense to Title VII, especially if 




     burden all falls on women. Another defense is that BCP are not part of 

                                         Title VI, But PDA covers BCP, slippery slope. 


B.  FAMILY & MEDICAL LEAVE ACT: 1993 p. 515another product of women’s 



movement by Clinton, provides what pregnancy discrimination act does not. Most 



jobs do not provide job security for people giving birth or having a heart attack. 




(  FMLA gives worker (gender neutral) 12 weeks of job secure leave for 



birth, adoption, to take care of seriously ill child, spouse, or parent, or 



worker’s own serious health condition. Keeps job open and paid health 



care for worker and dependant. Downside, unpaid. 


(
Requirements: (1) serious health condition – 3 or more days of 




medical attention is an illness, injury, or impairment or physical or 




mental condition that involves in patient care or continuing treatment 




by health care provider, (2) employee must return to same or 




equivalent position, exception: top 10% of wage earners, if employer 




can show replacing worker on leave is necessary to prevent grievous 




substantial business sitch.

1. Ragsdale v. Wolverine

XV.
Work Environment


A.  SEXUAL HARASSMENT: brought about from rape movement, rape speak-outs of 



the 1970’s. Part of Title VII. Two types of suits:
i. Quid Pro Quo: dominance theory, like bullying, control, dominance, being in charge submission likely to get mgmt problem, p 592, note 4-5 sets out guidelines of EEOC regs

ii. Hostile Work Environment: p 586, creates intimidating , hostile work environment, Does employee have to suffer tangible, adverse work consequence were supervisor actions result in tangible adverse work consequence ( employer has strict liability ( no defenses available. But where no tangible, adverse…if def can show (1) reasonable care to prevent harassment AND (2) employer can show they have a corrective procedure available and employee doesn’t take advantage of it employer liability is unlimited. Mgmt must set up (1) preventative sexual harassment measures, in-house training, role playing, supervisor must know he cannot date his subordinates, strict liability for employer, Don’t fire the woman , don’t always transfer the woman either. (2) set up corrective system, complaint procedure have complaining party (tell them how to complain, HR wants to hear these things, good to have one male and one female) Have clerks to process this stuff. Procedure allows for complaints against superiors which is tough , then you would have to tell general counsel to see what to do.  Plaintiff KEY – have you told your boss the advancements are unwelcome, literally they would have to say “your comments are inappropriate and unwelcome” HR must start process immediately, must also protect worker from retaliation. If no corrective procedure ( CHA CHING!! Strict liability. 15 or more employees, look to state law Mass is 6. Doesn’t have to be a supervisor, #1 source of complaints filed at EEOC are hostile work environment. 


( Customer Harassment – supplement 110, 5A, liable for 



     customer harassment unreasonably affects work performance 

                       creates hostile intimidating work environment. How much is 

                       enough?

1. Faragher v. City of Boca Raton

2. Harris v. Forklift Systems, p587, Supreme court unanimously found hostile work environment, No adverse work consequences, no mental suffering where workplace is permeated with discriminatory ridicule and insult that is sufficiently pervasive to alter conditions of victim’s employment and creates abusive work environment, Title VII is violated. Court takes a middle ground, stray remark is not enough. Standard is objective and subjective, uses both. Can introduce evidence of eggshell skull i.e. molested as child or victim of rape. Look at all circumstances, frequency, severity, physical threats. standard & legal test p 589. 



( humiliation is not cool either, dirty jokes all the time at meetings, put in 




     evidence about consequences psychological results, don’t have to but 

                       

     can. Ginsberg wants a gender neutral reasonable victim standard, no 




     eggshell skull. 




(  Racial Harassment: main case harassed black workers in Maine came 



to work in KKK outfits and mgmt did nothing, he got hung by ankles 



over shredder and got lots of $$. P.111, note 10. can pick on people as 



much as you want as long as they are not part of a protected class. 

3. Oncale v. Sundowner Offshore Services, 1998, male harasses by other males, not a gay sitch, subject of male group bullying, he complains to supervisors, tells other employees it’s unwelcome, supervisor ignores it. Guys physically assault him and threaten to rape him. Scalia p 597-598. 
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