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I. Introduction

A. The Problem of Discrimination; Review of Legislation

Handout, The Problem of Discrimination: An Overview

Why Do People Work?

1. Necessity—money and benefits

2. Personal Fulfillment—self-actualization

3. Social Benefit—work as 2nd family, friendships, establishes family status

4. Psychological Benefit—confidence and sense of self worth that carries over into other aspects of one’s life

3 Statues that Prohibit Discrimination:

Title VII

ADA

ADEA

These laws are based on the idea that employment decisions should be based on ability and not race, sex, etc.

· Laws are result of a conscious decision to include everyone.

· What if the discrimination is based on one’s choice rather than on an inherent characteristic?  Those people have the same rights—they may have chosen a religion, but they have not chosen to be discriminated against because of their choices.

What Is the Harm To a Person Discriminated Against and Treated as a Second Rate Person?

1. bad self-image and then others begin to see that person in the same way.

2. Attitude that sacrificing and going to school and working hard was a waste

3. This bad attitude also passes on to others who will not invest in themselves.

How Does This Effect Society?

· The economy as a whole may suffer when the individuals are not allowed to work to capacity.  Some people counter-argue that the job market is a zero-sum game—there are only X number of jobs to fill.

· Others say that it is not a zero-sum game because if all people are utilized then the pie gets bigger and the number of jobs expands.

· More people may be put on welfare.

Why Should We Have These Laws?

· Critical legal studies people say that unhappy people in the community will take to the streets and act badly, leading to social unrest and instability

· For this reason, everyone in society has an incentive to prevent discrimination in order to prevent social unrest.

· Laws are valuable because they control the community’s bad actors

· The laws remedy historical wrongs 

· Reparation for past wrongs

· To get rid of pollution tax created by discriminating employers.  Every person in the community must pay for the wrongs of a few.  

· Moral quality

· Political Realism Aspect (prevent crime)

· Good for productivity

B. Employment Law in General

Oppenheimer on Race

Title VII was born in racial turmoil with a goal to offer minorities full access to the democratic process and give them economic opportunity

Much racism is unconscious so it is difficult to correct.

There are also problems of class wrapped up in the racial problems.

After TVII was created, overt racism became less acceptable than it had been, but there still seems to be an underlying racism that TVII must address.

Paradox is that surveys will show that people think overt racism is bad, but they still support covert racism unconsciously in many of their attitudes.

Crain on Sex

Focus has been on race discrimination and so for a long time no one wanted to deal with sex discrimination.  TVII included a bar to employment discrimination based on sex, but it was added in at the last minute and so there not much legislative history of it for the courts to look to for guidance.

Crain identifies the cultural assumption that all women have a man to support them as the primary breadwinner and that the woman’s income is secondary. 

The consequence of this is that women are not given the same pay or benefits.

Ex. Family Medical Leave Act gives women leave without pay based on this assumption that they have a husband to support them.

There is also the underlying assumption that women want time for family.  This stereotype tends to limit women’s job opportunities and limits then oftentimes to part-time work.

The assumption of the male bread winner limits the man’s ability to stay home.

Rutherford on African-American Women

Intersectionality—discrimination that occurs at the intersection of two or more traditionally protected classes.  Black women are discriminated against the most in society because they are racial and gender minorities.  They experience double racism.

· Since women earn less than men and blacks less than whites, black women earn the least—proves that both attributes are sources of discrimination.

· Feminization of Poverty—women have typically been relegated to certain types of work—usually involving cooking or cleaning.  They have stayed in these same limited work categories which also tend to be lower paying jobs.

· Cannot judge someone on income only to determine class.

Employment at Will Rule: Without statutes, the common law rule is that employment contracts are at will.

3 Ways that Courts Limited the Employment at Will Concept:

1. Finding the existence of  K between the Employer and Employee so that Er cannot fire Ee unless he has done something “bad.”

2. Public Policy Exception-cannot fire people who serve on juries.

· Legislatures make exceptions such as this one.

· Texas applies this exception

3. Covenant of Good Faith and Fair Dealing

· Duty owed by Er to Ee

· This has been cut back considerably and now only means that the Er cannot withhold commissions after it fires an Ee.

C. The Statute—Title VII of the 1964 Civil Rights Act

Civil Rights Act of 1964

· Based on Commerce Clause

· Proposed by Kennedy in 1963

· Johnson took up cause after Kennedy was assassinated and the legislation passed in 1964.

Title VII is the section of this act that deals with employment.

Two other employment statutes followed—ADA—1975 and the ADEA—1990.

Title VII—2000e U.S.C. § 701-definitions

Employer—a person engaged in an industry affecting commerce who has fifteen or more employees for each working day in each of twenty or more calendar weeks in the current or preceding calendar year, and any agent of such a person.

Employee—means an individual employed by an employer.

· This includes anyone on the books 

· There is a debate about whether this includes past employees.

2000e-2 U.S.C. § 703 Discrimination Because of Race, Color, Religion, Sex, or National Origin

(a) it shall be an unlawful employment practice for an employer—

(1) to fail or refuse to rehire or to discharge any individual, or otherwise to discriminate against any individual with respect to his compensation, terms, conditions, or privileges of employment, because of such individual’s race, color, religion, sex, or national origin; or

(2) to limit, segregate, or classify his employees or applicants for employment in any way which would deprive or tend to deprive any individual of employment opportunities or otherwise adversely affect his status as an employee, because of such individual’s race, color, religion, sex, or national origin.

2000e-2 U.S.C. §703e—BFOQ DEFENSE—(1) it shall not be an unlawful employment practice for an employer to hire and employ employees . . . on the basis of his religion, sex, or national origin in these certain circumstances where religion, sex, and national origin is a bona fide occupational qualification reasonably necessary to the normal operation of that particular business enterprise. (2) It is not unlawful for an educational institution run by a certain religion to hire people of that religion.

· “because of”—means that the employer must intend the discrimination

· (2) seems broader, but it is treated the same as (1).

· Cannot segregate employees’ applications in any way that would deprive or intend to deprive of employment opportunity

· 703e—says that employers can discriminate on the basis of religion, sex, national origin if it affects the employee’s ability

· No BFOQ for race because it has no impact on ability.

· Hourly, part-time, and on-leave employees are considered “employees” unless independent K.

Remedies--§706(g)(1)

Limited remedies to injunction and back pay until 1991 when consequentials and punitives as well as recovery for emotional distress became available.

Employers that are not covered under Title VII may be subject to other fair labor laws under the state.

Reich Article

The employee is a contingent employee—so is she considered an “employee” under Title VII?

Tedford Article—Caligula

Black strippers at Caligula were argued not to be employees for purposes of Title VII because they were told they could come in to work for tips but were never officially hired.  Court ruled that they were employees because club controlled when they worked.

D. Coverage of Title VII

Tests of Employment:

1. Common Law: Control Test

· If the Er has control over the worker such that he cannot be considered an independent contractor, then he is an “employee.”

· Factors: Less likely to be an “employee”

· if highly skilled, supply own tools, work outside the workplace for the Er, paid in a lump sum, no benefits paid, no taxes, and short length of time employed.

· Source: vicarious liability in tort law.

2. Economic Realities Test (Economic Dependency):

· If the individual is economically dependent on the firm then “employee.”

· This is the broader test.

· This came from the fair labor standards act.

3. Hybrid Test 

· Title VII now employs this hybrid test.
· Control Test + Economic Dependency
· This test turns primarily on the degree of the principal’s control, but the degree of economic dependency on the principal is also considered.
Dardin (US 1992)

Considered an ERISA claim of person saying he was an employee, not an agent.

Court adopted the Control Theory Test.

Since then Title VII applies the Hybrid.

Joint Employee Doctrine:

Title VII tends to find an employment relationship when the worker finds work through an agency.

· Worker can be an employee of both the agency and the corporation they are working for.
· This is a very fact dependent inquiry.
Coverage of Title VII, Section 1981, and the ADEA:

· §1981 reaches substantially all K relations.  This would include partners and independent K in the employment context (it reaches all Ers except federal gov’t), but the statute extends beyond K for employment.

· § 1981 only applies to race and national origin.

· ADEA applies to people 40 and older.

· Title VII and the ADEA are directed at Ers, Agencies, and Labor Orgs.

· Title VII says there cannot be discrimination as to the terms, conditions, and privileges of employment which are broad categories which include hiring, firing, compensation, benefits, and privileges.

· Title VII-employer-15 or more Ees

· ADEA-employer-20 or more Ees.

· § 1981 reaches all employment K, even with small employers.

· Title VII, § 1981, and the ADEA reach state and local government employees.
· §1981 has less procedural provisions so it is easier to prove your case.
· §1981 has longer SOL.
· Title VII and §1981 cover reverse discrimination, but there is never a COA for reverse discrimination under the ADEA.
Hishon v. Spalding

Π sues alleging sex discrimination after being considered and rejected for partnership at a law firm.  Π claimed that the initial prospect of partnership was an important part of her decision to accept employment.  Δ used prospect of partnership as a recruiting device to entice her to join the firm and they represented to her that advancement into partnership after 5-6 years was a matter of course for associates with satisfactory evaluations.  Π sues under Title VII.  She alleges that under Title VII, it is one of the “terms, conditions, or privileges of employment” as an associate to be considered for partnership.  It is either a privilege to be considered, or a term of her employment contract--depends on whether the court decides that the chance to be considered for partner is a contractual right or a “privilege.”

Holding:  The court holds that consideration for partnership is not a K right of employment.  However, it is a privilege of employment, which may not be doled out in a discriminatory fashion, even if the employer would be free under the employment K not to provide the benefit at all.  Since it is a term, condition, or privilege of employment, consideration must be made without regard to sex.  

I: Who are employees for purposes of Title VII?

The majority holds that associates are employees.

The concurrence made it clear that partners are not considered employees.  Title VII applies to all employees and in this sense is broad.  But its coverage is not unlimited.  It does not include discrimination against partners in a true partnership (the partnership cannot just be a title).  Partners get no protection under Title VII even if they are discriminated against on the basis of one of the protected categories.

· Independent K are also not protected under Title VII or the ADEA.

· If a person renders personal services it is disputed if he is an employee or an Independent K.

· Discrimination, even by persons who qualify as statutory “employers” does not infringe on Title VII unless it occurs in an employment context.

· Critical Concept for these statutes is what constitutes employment.

Q: What if the Π had been a minority?  

She would have had a cause of action not only under Title VII, but also under § 1981, which protects against discrimination in the formation, modification, performance, and termination of K and the enjoyment of all privileges of that K.  § 1981 provides a federal remedy against discrimination in employment on the basis of race. It is an issue whether this applies to at will employment, but the 2 courts that have considered this issue say that it does.

· Advantages of § 1981 over Title VII are that it is looser on the procedural requirements for filing a claim, but both are about the same as far as proof.  § 1981 gives torts damages, while Title VII’s damages are more limited.

Overview:

I. Title VII

1. Disparate Treatment

a. Individual—discrimination motivated by a protected trait on an ad hoc, informal basis

i. direct evidence

ii. circumstantial evidence

b. Systemic—discrimination based on a formal, facially discriminatory policy requiring adverse treatment of employees with a protected trait.

i. formal (facial)

ii. informal (pattern and practice)

2. Disparate Impact

Chapter 3: Individual Disparate Treatment Discrimination

This cause of action requires an intent to discriminate.

1. Intent to Discriminate

Slack v. Havens

Facts: 3 black women that work in an industrial plant making tubing were given an ultimatum and told they must stop their normal work and help with a general clean up.  White woman that was working with them (who was the least senior of the 4) was told to go and work in another section and was not given this same ultimatum (circumstantial evidence).  The supervisor made stereotypical statements in trying to get the women to clean saying that that “colored folk are hired to clean because they clean better” and “color people should stay in their places” (direct evidence).  The black women refused to do the work and were fired for their refusal.  ( said they were fired for being subordinate in refusing to do what they were told and not because of their race.  ( sue under § 1981, Title VII, and the ADEA.

Holding: Title VII makes it unlawful to segregate or classify on the basis of race, which includes job assignments.  Title VII also requires proof of an intent to discriminate.  Under Title VII the agent of an employer is included in the definition of “employer” and the supervisor became an agent of the employer when the upper level management ratified his acts and statements by firing the black women.  The agent’s acts and statements are imputed to the employer.  Because the direct and circumstantial evidence allowed an inference that the agent intended to discriminate, that intent is imputed to the employer.  Court held for the ( stating that if the ( were not discriminated against the first place, then they would not have been placed in a position where they had to refuse their job.  The ( discriminated against the (s by putting them in an untenable position through job assignment.
Test for “intent” to discriminate: Did the employer engage in discrimination because of the immutable trait?

· The emphasis seems to be more on causation than on intent, but by looking at the direct and circumstantial evidence for motive of the ( they are inferring intent.

· Later courts abandon this and use a slightly more difficult standard for intent.

· This court is concerned with the consequences of giving a separate job assignment to blacks.  Because they were given separate job assignments, they were put in this untenable situation, they refused the job, and were fired.  These consequences were all the result of the initial discrimination: segrating by giving different assignments.

· Even without direct evidence of the supervisor’s statements, the circumstantial evidence alone may have been enough to infer intent and prove a Title VII violation.

· This rule changes the C/L rule regarding at-will employment K, making the employment terminable for any reason other than race.  

· Stereotyping: lumping all members of one group together and labeling the individuals of that group with the perceived characteristics of the group as a whole.

What if ( had claimed he put these blacks on the job because they were stronger and, therefore, better at menial labor?  Title VII requires the action of the employer be “because of race” and relying on stereotypes such as the one that black workers at better at menial labor is a part of proving that the discrimination was “because of race.”

( must prove for Disparate Treatment:

1. (’s protected classification must play a role in the employment decision.

2. Intend to discriminate—infer through circumstantial or prove through direct evidence.

3. Discrimination against individuals—includes stereotyping of individuals based on ideas about groups.

Causes of Discrimination:

1. stereotypes

2. personal experience and background

ADEA—Age Discrimination in Employment Act

Department of Labor’s study showed that old people were judged on the basis of stereotypes that relate to age and because of this Congress enacted the ADEA.

The ADEA runs parallel to Title VII in almost all respects except that the Disparate Impact theory may not apply under the ADEA and the damages are slightly different.

ADEA protects workers under 40.  It does not protect people who are not hired because they are “too young.”

Purpose is to eliminate the stereotype that older people are less competent and less productive.

ERISA—Employee Retirement Income Security Act

ERISA was enacted to protect pension plans.  Under ERISA, an employer cannot fire an employee because he is reaching retirement age and employer does not want his pension to vest.

Hazen Paper Co. v. Biggins

Facts: 62yo ( fired just weeks before his pension plan vested.  ( claimed ( was fired for doing business with competitors.  ( filed COA under the ADEA and ERISA.  Trial ct found for ( on both claims and appellate court affirmed relying on evidence that he was fired in order to prevent his pension plan from vesting.  Circumstantial evidence case.

I: Can a ( be held liable under the ADEA for firing an employee to keep his pension plan from vesting?

Holding:  The court held that although ( can recover under ERISA, he does not have a cause of action under the ADEA.  The ADEA only protects against discrimination because of age.  Even if the reason that the employee was fired correlates with age (years of service), a correlation is not enough.  The court said that although there is a correlation between age and years of service, this is not enough because age is not a proxy (substitute) for service.  ( must prove that ( intended to discrimination by showing that the choice to fire was motivated by age stereotypes.

· This is the most recent articulation of the “intent” element of disparate treatment and is a more rigorous standard--( must prove that the protected trait actually motivated the employer’s decision or the employer’s decision process and that it had a determinative influence on the outcome.  Proving that the trait may or might have affected the outcome is not enough.  The fact that the trait need only be “a determinative factor” means that it need not be the only factor, and that there may be other legitimate reasons for the decision as well.

· Here this standard was not met because age did not actually motivate the decision—the number of years the ( was employed did.  If the pension plan had vested at a particular age, rather than being based on years of service, then this may have been enough proof.

· Since this is a civil case, the ( must prove his case by a preponderance of the evidence: the court need only conclude that it is more likely than not that age actually motivated the employer’s decision.

· However, it is possible to prove (or disprove) a case using circumstantial evidence.

· Here, the circumstantial evidence allowed the court to infer that the discrimination was not because the ( stereotyped the ( or believed that he was not productive because of his age.  Here, the ( was willing to hire ( on a consulting basis where he would not get pension.  This shows they still believed he was a good worker (and were not perpetuating the stereotype that old people’s competence decline’s with age).  This also shows that they weren’t firing him because of disloyalty (or otherwise they wouldn’t have wanted to rehire him for a different position.

· However, if ( could have shown he was replaced by someone younger, or that the younger people were held to a different standard, then this circumstantial evidence may have proven that age actually motivated the decision to fire him.

· This court seems to be narrowing the ADEA claim to stereotypes involving the belief that competence and productivity decline with age.

· Biggins makes it more difficult to challenge employment decisions that use criteria that are highly, but not perfectly correlated with age.  However, if the distinction is based only on semantics, then court may find age discrimination.  For example, seniority may be a pretext for age discrimination in the sense that the employer uses it to hide the true age basis for its decision.

Remedies Under Title VII:

Civil Rights Act of 1964:

1. Injunctive Relief,

2. Reinstatement, or

3. Front Pay (this is in lieu of reinstatement and awards the individual a lump sum of money based on his or her qualifications and the difficulty of getting a new job).

4. Back Pay (usually up to 2 or 3 years if quantifiable, but must mitigate your damages by trying to get another job).

5. Attorney’s fees of prevailing party.

· These benefits gave individuals very little incentive to come forward because they were so limited.

· 1964 Act had no right to a jury trial because they did not trust juries and also there were no damages which had to be evaluated on a factual basis (ie. Punitive damages). 

Civil Rights Act of 1991:

This broadened the remedies under Title VII by trying to bring the remedies up to the standard of §1981 which has no cap on damages (and the 1964 CRA capped damages).

· Now it is possible to get compensatory and punitive damages in addition to the old remedies (300,000 cap).

· This was done to create a greater incentive for victims to go to court.

· It is also possible to sue under state law in tort which also allows for more damages—ex. Emotional distress claim (usually if you can win a Title VII claim you can win in your states in tort depending on the rigor of the state standards).

· 1991 Act change this and now the ( may choose to have a jury trial or a bench trial.

2. Circumstantial Evidence of Intent

a. Plaintiff’s Prima Facie Case

McDonnell Douglas Corp. v. Green

Facts: Man discharged during a downsizing. In protest of his layoff, he participated in a stall-in.  Employer began to solicit applicants again and ( reapplied for his previous position.  He was rejected.  ( claim he was rejected because he took part in a civil rights protest and that it was racial discrimination.  ( claims it did not hire him because of his illegal participation in the stall-in.  District Ct found for the (.  App Ct reversed.

I: Did the ( establish that he was not rehired because of race and not because of the nondiscriminatory reason given by the employer, the stall-in?

Holding: The court remands the case for a new trial, based on the 3 part proof requirement that it creates in this case.

· Title VII § 704(a) contains an anti-retaliatory provision that protects employees from retaliatory acts.  The court in this case found that the employer's conduct was not retaliatory.

· The presumptions in this case and the shifting of the burden of production come from Burdine.

('s Prima Facie Case

· ( has the burden of production and persuasion.

1. ( is the member of a protected class.

2. ( qualified for the job.

3. ( takes an adverse action--rejected (must be material adversity, not a minor effect).

4. position remained open after the ( was not hired or the position was filled by someone in another class.

· If the ( cannot meet this burden, the case is over.

· If the ( meets this burden, then a presumption of discrimination is raised (not an inference).

( Offers Some Legitimate Nondiscriminatory Reason (SLNDR)
· ( maintains burden of persuasion.
· Burden of production shifts to the (.
· ( must proffer some legitimate non-discriminatory reason for the conduct.

· If the ( is silent, the court infers that the reason was illegitimate, and ( wins.

· This is the ('s chance to rebut the presumption of discrimination.

· ANY SLNDR bursts the presumption of discrimination and the case goes to part 3.

· A legitimate reason is if there is any reason other than the reason given under the claim.  The reason does not have to be legal, but must be action on the basis of something other than the protected class (cannot be race, gender, religion, etc) (can be so benefits wont vest as in Biggins even though this is illegal).

· This is not an onerous burden because the ( is the one with all of the information.

· During this stage, the ( may offer evidence to rebut any of the ('s PF Case--he does not have the burden of persuasion, but may try to offer persuasive evidence.

Pretext

· ( has burden of persuasion and burden of production.

· ( must be afforded this opportunity to demonstrate that the ('s reason for his conduct was a pretext or discriminatory in application by scrutinizing and casting doubt on the SLNDR.

· ( needs to only raise a doubt.

· ( must cast doubt on the SLNDR by showing comparative evidence--may be direct evidence or circumstantial evidence.

· If the ( proves "pretext" then the fact-finder MAY find discrimination.

· Make sure employer gives a credible reason--be rational.—Hicks says there is no credibility determination at the SLNDR stage.

3 Ways Employee Can Prove Pretext:

1. Show the SLNDR was objectively false.

2. Balancing test: prove your reasons are more believable (credibility)

3. Despite the proffered reasons, Π can show/give more convincing conflicting reasons.

· This deals with the weight of the evidence in the final analysis.

Evidence that helps ( prove pre-text:

1. Direct

2. Circumstantial

a. Comparative

· A comparison of the ( with someone similarly situated to the (, but for her protected class characteristic.

· show that whites that committed the crime were not fired.

· Show that SLNDR was not applied alike to members of all races

· Show how members of the protected class were treated in comparison with other employees.

· The employer did not apply the stated qualification requirements to the candidate hired as opposed to Π.

b. employee's past treatment

· how this employee was treated in the past.

· That this employee was more qualified.

c. general treatment

· evidence of general treatment of people in the protected class.

· Statistics about the employer's policy and practice.

· Evidence of a general pattern of discrimination.

· Evidence of the employer's reaction to legitimate activity of the protected group.

Consolidated Coin Case
Age discrimination case in which employee was replaced by someone who was a member of his own protective class.  ( was 56 and he was replaced by someone over 40.  

Holding: The ('s PF case does not fail even though the ( was replaced by someone in the same protected class.  The age of the replacing person only goes to the strength of the evidence.  Ct said the fact that one person in the protected class loses a job to another person in the protected class is irrelevant so long as the ( proves that the adverse action was taken against him because of his age. (This same rule applies to gender and race).

· The fact that a replacement is substantially younger than the ( is a far more reliable indicator of age discrimination than is the fact that the ( was replaced by someone outside the protected class.

· The court is unwilling to infer age discrimination just because someone within the protected class is replaced by someone outside the protected class.

· If the age difference is insignificant, then there will be no inference of age discrimination.

· This also applies to Title VII; The ( need not prove that he was replaced by someone outside the protected class.

McDonald v. Santa Fe Trail

Facts: 2 white employees and a black employee were jointly charged with misappropriating part of ('s shipment.  2 white employees were discharged and black employee was not.

I: Does Title VII and § 1981 prohibit discrimination against whites?

Holding: Yes.  Every race can have a claim under § 1981 and Title VII.  They are available even in reverse discrimination suits.

3. Defendant’s Rebuttal and Plaintiff’s Proof of Pretext

Patterson v. McLean Credit Union

Facts:  Π, a black woman, claimed that Δ violated § 1981 by harassing her, failing to promote her to an intermediate accounting position, and then discharging her because of her race. Δ contended that Π was not promoted because the white woman who got the position was more qualified.  District Court instructed the jury that they could only find for Π if she proved discrimination by showing she was more qualified than the white woman who was hired.  Jury found for Δ. 

I: Can the court require Π to show pretext producing evidence that she was more qualified than the person ultimately hired?

Holding: No. Under § 1981 a Π must prove purposeful discrimination by proving by POE that she applied for an available position, she was rejected, and that after she was rejected, Δ either continued to seek applicants or filled the position.  Then burden of production switches to Δ to offer a SLNDR and then shifts back to Π to prove pretext.  This means that under a § 1981 claim the Π must prove the 3 part case in McDonnel Douglass.  Π may not be forced to pursue any particular means of demonstrating that the Δ’s SLNDR is pretextual.  The type of evidence the Π may offer cannot be limited by the court and may take a variety of forms.

· Same Actor Δ—if the same person hired and fired an employee, there is inference it was not because of discrimination, but if the same person hired and then denied promotion, there is no defense because they could still hold stereotypic views about that employee’s limitations in higher positions.
St. Mary’s Honor Center v. Hicks

Facts: Π, a black man, was working as a correctional officer for Δ half-way house.  He was promoted to shift commander.  Then after personnel changes most of Π’s immediate supervisors were replaced.  Prior to these changes, Π had a satisfactory employment record.  Soon thereafter he became the subject of repeated and increasingly severe disciplinary action.  He was demoted and then fired. Δ presented evidence that other blacks were not disciplined and that 2 blacks sat on the disciplinary review board? Dist Ct found for the Δ because they said the crusade to fire the Π happened because the new supervisors didn’t like him personally.  App Ct. said Π should win as a matter of law because Π proved pretext. 

I: Once the Π proves pretext, must the court find for the Π or does it then weigh all the evidence presented by Π and Δ in determining whether Π met his burden of persuasion by POE concerning whether conduct was because of the protected classification?

Holding:  Once the Π proves pretext, he is not entitled to judgment as a matter of law.  Π still has the burden of persuasion as to the elements that prove he was discriminated against because of the protected classification.   Here the court found that Π proved the SLNDR was pretext, but that Π was fired for personal reasons rather than because of his race.

Here Π met his PF case:

1. member of a protected class-black

2. qualified-minimum

3. adverse action-demoted and then discharged

4. position remained open and was ultimately filled by a white man.

Employer then offered the SLNDR that Π had violated many rules and that these infractions were severe.

Π then offered evidence the SLNDR was pretext by showing that he was the only supervisor disciplined for violations, that he was treated more harshly for violations than others, that the final confrontation was a set-up.

Δ also then gave persuasive evidence (even though the BOProduction was met was SLNDR and Π maintains BOPersuasion) that rebutted Π’s PF Case—blacks on review board, black subordinates not punished, number of blacks employed remained constant.
Π then offered proof of pretext and proved pretext.  Then court found case was not over and Π had to prove its case by POE.

· Pretext Plus Rule: Therefore, PF Case only raises a presumption, not an inference.  Δ need only respond with any SLNDR.  Once pretext is proven, Π must additionally meet the burden of proof by POE that there was intentional
 discrimination because of the protected class.

· Π has a greater burden in this type of case because Π must refute all possible legitimate reasons for the decision because the court is not limited to the SLNDR offered by the Δ, it may find support for some alternate reason on its own.

· This changes McDonnell because the SLNDR can be any SLNDR—it need not be credible in order to meet burden of production.  It also changes McDonnell in that the inquiry does not end with proof of pretext anymore.  This changes Patterson because Π PF case does not create an inference of discrimination.  

· Hicks makes the Π’s prima facie case harder to prov—pro-Δ.  The Calloway LR Article says that Hicks is significant not for its narrow legal holding, but for the attitude underlying that holding which shows the perception of all that discrimination is over and therefore it should be harder to prove.

· Dissent: argues that SLNDR should be precise and clear to focus the scope of the factual inquiry for the Π.  Also argues that once Π proves his PF case that a presumption and an inference are raised as to discrimination and that Π can win if Δ either does not respond with a clear SLNDR or if Π proves pretext.  Dissent would ignore the PF Case after the first stage.

· This case is a circumstantial evidence case

D. Direct Evidence of Discriminatory Intent

Price Waterhouse v. Hopkins

Facts:  Π is a senior manager up for partnership in her firm—a senior manager becomes a candidate for partnership when the partners in her local office submit her name as a candidate.  Partners submit written comments and recommendations on each comment.  The recommendations and decisions of the admissions committee and the policy board are not controlled by fixed guidelines.   She was only woman of 88 candidates for partners.  The admissions committed makes a recommendation to the policy board that the candidate either be admitted, rejected, or held for consideration the following year.  The policy board decides whether to submit the candidates name to the entire partnership for a vote, to hold, or to deny.  Π had a great work record, especially in terms of successfully securing major K.  Dist Ct found for the Π holding that PW discriminated because of sex.  They found that Π was well-qualified and like by the other partners and clients, but had problems with the staff (too harsh).  Even among partners who supported her, there was a stereotypical tone that she was too “macho” and needed to go to charm school.  PW didn’t disavow these comments. These factors as written on the comment sheets were factored into the decision and should not have been.  Π showed a pattern of discrimination.  If Ct had found she had bad interpersonal skills, outside the fact that she was a woman, that we be a light reason.  However, here they evaluated her as a member as a class and stereotyped her as a woman.  Ct of appeals affirmed the decision by clear and convincing evidence?

I:  Must the Δ prove by clear and convincing evidence that the same employment discrimination would have been made even if it had not taken the Π’s protected trait into account.

Holding:  No.  Once the Π must provide “substantial evidence” that the protected trait played a motivating role in the employment decision (burden shifts) the employer may avoid liability only by proving by POE that they would have make the same decision absent impermissible consideration of the protected trait.  This is the inquiry regardless of whether Π is proving her case with direct or circumstantial evidence.  Π must prove by POE that the Π’s interpersonal skills alone would have resulted in a denial of the partnership.

· Π was caught in a catch 22 situation because she works at a job that requires aggression, but this aggressive role contradicts stereotypical expectations of women.  Male aggressiveness is rewarded where it is seen as a detriment or a “lack of interpersonal skills” in a woman.

· This is a mixed motive case because the employer offers both legitimate and illegitimate reasons—that she was sued for her lack of interpersonal skills and because of sex stereotyping.

· Here the violation of Title VII and the damages are considered together.  If affirmative Δ is proven here, there is no violation and no damages.  1991 CRA, however, bifurcates the violation from the damages and so there is a finding of a violation and the affirmative Δ only goes to whether or not damages must be paid.

·  1991 Act says that in mixed motive case, direct evidence will show a violation, but the Δ can escape liability with an aff Δ.  If the Π proves by circumstantial evidence, it must be very strong and then Δ has aff Δ.

· Not clear whether 1991 approach as to shifting burdens in mixed-motive cases applies to ADEA cases.  Π should argue that 1991 does not apply (so that damages and liability will not be bifurcated) and then argue that Price Waterhouse applies by way of analogy and that the burden should shift in a mixed-motive age case.

·  O’Connor’s Concurrence: O’Connor argues that the burden of proof only shifts to the Δ if the Π is proving her case by direct evidence.  Π first must prove that the protected factor was a “substantial factor” in the adverse decision.  Direct evidence is evidence of a remark by the decision maker at the time the decision was made—it cannot be a stray remark—it must be tied to the decision.  If the Π meets this burden then the burden shifts to the Δ employer to prove by a POE that the decision would have been made absent some consideration of the illegitimate factor. 

**Every Case starts out as a circumstantial evidence case with PF case, then SLNDR, then PRETEXT.  Then the fact finder decides if it is a mixed-motive case.  If yes, then under plurality the Π must provide substantial evidence that the protected trait played A motivating role in the decision.  Then Δ has aff Δ of proving the he would have made the decision even absent the consideration of gender, race, etc.  

Some courts have used the O’Connor concurrence as the holding instead since this is a plurality holding and so some courts look to the position taken by the concurrence on the narrowest grounds.  Under her view there would be PF, SLNDR, Pretext.  If fact finder finds case is mixed motive AND the judge finds the Π is using direct evidence then Π must prove that protected trait played a substantial factor and then burden shifts to Δ to prove by POE that Δ would have made the decision even absent gender, race, etc.  If judge finds that the case is being proven on circumstantial evidence grounds, the McDonnell Douglas approach applies and Π and  Δ both provide persuasive evidence, but Π has ultimate burden of persuasion by POE to prove discrimination because of gender, race, etc.

· O’Connor notes that “because of” means “but-for” causation test.  Why does this even matter?

· The mixed motive issue does not arise unless the jury first determines the Π has met the burden of proving a forbidden motive, but has failed to prove that the employer’s explanations were pretextual.

In a Disparate Treatment Case:

Π must prove discrimination because of intent by showing that the prohibited class played a role in the decision and had a determinative influence by way of either direct or circumstantial evidence (no animus required because unconscious discrimination is actionble):

Direct Evidence Cases:

Slack 

· Mixture of circumstantial and direct evidence

· Just one motive.

· “intent to discriminate”

Price Waterhouse

· Mixed motive case

· Sex discrimination played a role and had a determinative outcome.

· Affirmative Δ—If Δ can prove he would have fired Π anyway, despite the discrimination, the can escape liability (Burden of Proof shifts after Π proves PF).

· If the evidence is not as clearly weighted in the Π’s favor, the Π may ask that the case be submitted under Price Waterhouse: the jury may find that the protected trait was “a motivating factor” even though it would not be nearly as likely to find that it was “the determinative influence.”  While the jury would have the opportunity to find for the Δ on the affirmative Δ, it would not be likely since it has already found the employer to have discriminated.

Circumstantial Evidence Cases:
McDonnell Douglas, Biggins, Hicks

I. PF Case—creates presumption of discrimination.

II. SLNDR

III. PRETEXT

· Burden of production shifts after Π PF case.

· Π always has the burden of persuasion.

Jury always gets the case in Price Waterhouse because there is some direct evidence of discrimination that raises a fact I concerning violation/motive.

Courts often use Biggin’s definition of intent, not Congress’s.

· Everything starts as a circumstantial evidence case where Π proves PF case—esp. because Π wants a chance to prove pretext.

· Judge decides if it is direct or circumstantial evidence AMOL.

· If direct, case always goes to the jury and Δ may prove aff Δ.  IF the aff Δ is proven, then there is a violation, but no damages.

· If circumstantial, case may stay with Judge or he may send it to jury.

· McDonnell Douglass is the default approach if Price Waterhouse is not found to apply.

· Π may well ask that McDonnell Douglas/Burdine apply I the evidence taken as a whole is strongly indicative of discrimination.  The jury is likely to find that the protected trait was the “determinative influence” in the employer’s decision and the affirmative, same decision defense is inapplicable.

Reeves v. Sanderson

Facts:  ADEA Case.  Πs were supervisors at Δ’s plumbing company.  Their responsibilities included recording the attendance and hours of those under their supervision and reviewing a weekly report listing the hours worked by each employee. The director of manufacturing, who is also the husband of the company’s president, informs the Πs that production is down in one of the Π’s departments.  Π ordered an audit of the timesheets which revealed numerous time-keeping errors and misrepresentations on the part of Πs.  Subsequently they were fired.  Πs allege they were fired because of their ages.  Δ offered a SLNDR, claiming that employees were fired because they failed to keep accurate records.  Πs testified that they had kept accurate records to prove pretext.  Trial court took this as a circumstantial evidence case, even though there was some direct evidence (the statements) but it was not linked (proximate) to the decision to fire.  5th circuit reversed the jury verdict for Π and rendered for Δ.    There was some direct evidence here—statements made, but it was not directly related to the decision to fire.  Supreme Ct. reversed Ct of App.

I: Does the Π have to show pretext and discrimination on the part of the employer?

Holding: No.  This court adopted the approach in Hicks and held that the court may find for the Π if pretext is proven, but does not have to.  However, there are some cases in which the Π must prove pretext.  It depends on the facts of the case.  When making a determination on a SJ motion, the court should review all evidence in the record, drawing all reasonable inferences in favor of the non-moving party.  

Relevant evidence:

Π:
age 57


40 years of employment


too old comments


replaced by younger


changed reason for firing


differently treated than those not in the protected class.


Hard to replace.

Δ:
bad record-keeping


Others fired


Decision to fire made by someone 52.


People who recommended firing were over 40.


Many managers over 40.

Chapter 4: Systemic Disparate Treatment Discrimination

Two Types of Systemic Disparate Treatment

1. Formal (Facial)—policy on the books that is discriminatory on its face that treats groups differently

· Π does not need a PF case because the policy is discriminatory on its face and intent is inferred.

· This is direct evidence of intent.

2. Informal (Pattern and Practice)—unstated policy of discrimination that Π proves by showing the employer’s actions.

· This is circumstantial evidence of intent.

Once Π proves intentional discrimination, then the Π has met his burden of proof and the burden of proof shifts to the Δ to prove any affirmative defenses.

· The framework is the same as for a direct evidence individual disparate treatment case.

· This theory is available under the ADEA.

B. Formal Policies of Discrimination

Los Angeles Department of Water & Power v. Manhart

Facts:  Employer required its female employees to make larger contributions to its pension fund than men because of the statistics showing that women tend to live longer. 

I: Are sex-differentiated employee contributions to a pension plan, even if based on valid actuarial tables, prohibited by Title VII?

Holding: Yes.  Title VII focuses on the individual and there is no assurance any individual working woman will actually fit the class generalization that women live longer.  The purpose of Title VII is to achieve fairness to the individual, not fairness to a class.  Many women will not live as long as the average man, just as many men will not live as long as the average woman.  Even a true generalization about the class is an insufficient reason for disqualifying an individual to whom the generalization may not apply.  

· Sex distinctions in employer dress and grooming codes generally have been held not to constitute illegal sex discrimination under Title VII when they treat male and female employees separately, but equally.

· The Δ used gender as a proxy for longevity.

Trans World Airlines, Inc. v. Thurston

Facts:  Employer allowed captains who were under 60 and needed to retire to automatically move to the position of flight engineer.  However, captains who retired at 60 who had to follow a different procedure and bid for a position as flight engineer.  They are not guaranteed that their bid will be successful.  Δ argues that the PF case for McDonnell Douglas was not met by the Π.

I: Does the Π have to prove his prima facie case under the McDonnell Douglas framework when the policy Π challenges is facially discriminatory?

Holding: No.  The intent is inferred in a systemic disparate treatment case from the direct evidence of a facially discriminatory policy.

I2: Was the transfer policy discriminatory based on age? Or is age a BFOQ?

Holding:  The transfer policy was discriminatory based on age.  The employer argued that age was a BFOQ for being a captain because of FAA regulations which said older people have a greater risk of heart attacks and other medical conditions and should not be captains.  However, the people being discriminated against were not trying to bid to be pilots, but flight engineers.  Therefore, in order to prove his affirmative Δ, the Δ had to prove that age was a BFOQ for flight engineers.  The Court said that the people over 60 who never got to the rank of captain and were flight engineers were not required to retire when they got older, and so clearly age was not an issue in one’s ability to be a flight engineer. Δ also argues that the transfer is lawful under the act because it is a part of a “bona fide seniority system.”  However, since the seniority system includes the challenged practice which has been found to be discriminatory, it cannot be “bona fide.”

2 Types of Defenses Available for Facial Systemic Discrimination:

1. BFOQ

2. Bona Fide Seniority System

· A system is not bona fide if it requires mandatory retirement.

C. Patterns and Practices of Discrimination

Teamsters v. United States

Facts: The United States brought an action charging discriminatory hiring, assignment, and promotion policies and an action against the employer alleged a pattern and practice of employment discrimination against Blacks and Spanish-surnamed persons throughout the employer’s transportation system.  The employer allegedly engaged in a pattern or practice of discriminating against minorities in hiring its line drivers.  The minorities were given lower paying, less desirable jobs as servicemen or local city drivers, and were discriminated against thereafter with respect to promotions and transfers. Even though blacks made up 5% of the company and Hispanics 4%, they only had  .4% and .3% of the line driving jobs, and all of the blacks had been hired after litigation commenced.  Δ argued that the statistics were skewed because they reflected hiring practices before 1964 CRA was passed, but the Court said that although this was relevant, evidence had been offered to show that even after the passage of the 1964 Act, the same discriminatory hiring practices continued.

I: Can a PF case of systemic employment discrimination be established by statistical evidence?

Holding: Yes.  Courts have repeatedly approved the use of statistical proof, where it reached proportions comparable to those in this case, to establish a prima facie case of racial discrimination.  However, these statistics are not irrefutable and may be rebutted by the Δ.
· In a job such as this where the job is a fungible one, the Π can use the entire population as the comparator.

· The Δ is entitled to rebut the statistics by showing the claimed discriminatory pattern is a product of pre-Act hiring and not unlawful post-Act discrimination.

· However, if the job is not fungible, but has certain qualifications, then the relevant comparator is the qualified workforce.

· Arguments the Δ can make in attacking the comparator: there was no precise delineation of the areas referred to in the general population statistics, it was not demonstrated that the minority populations were located close to work or that transportation was available, the statistics failed to show what portion of the minority population was suited for the job by age and health (even though this was not a skilled job, not every individual could have performed the tasks).  Also, Δ can try to show that since the passage of Title VII , the statistics have changed and the discrimination is over.

· The larger the compartor group the stronger the statistics are and the stronger the inference is.

· Circumstantial statistical evidence can be used to infer intent because objective evidence of what actually happened, rather than evidence describing the subjective state of mind of the actor, is most probative.  The actor is assumed to have intended the natural consequences of his deeds. 
· In a systemic disparate treatment case, granting an injunction against further discrimination is mandatory.  In addition, establishing systemic liability creates a rebuttable presumption of individual relief for all members of the affected class of employees or applicants.
Hazelwood School District v. United States

Facts:  Π sues on behalf of 55 unsuccessful black applicants for teaching jobs in the Hazelwood school.  Π alleged that the employer had a history of allegedly discriminatory practices, offered statistical disparities in hiring, evidence that the hiring process was standardless and relatively subjective, and offered specific instances of discrimination against the 55 unsuccessful applicants.  The statistics showed that 15% of the teachers were black in the St. Louis area, but this statistic was actually high because one school hired 50% blacks and the other schools in St. Louis only had 5.7%.  In Hazelwood school district only 1.8% of the teachers were black.  (comparing black teachers in St. Louis to black teachers in  Hazelwood).  There was also evidence that 2% of the children in Hazelwood were black and that a close %--1.8% of the teachers were black.  Based on this statistic, the District Court held for the Δ.  The appellate court rejected the comparator group used in the trial court as irrelevant.  The Appellate Court relevant comparator is the % of blacks teaching in Hazelwood and the % of blacks in the qualified public school teacher population in the relevant labor market.

I: What is the proper comparator group?

Holding: The proper comparator is the % of those allegedly discriminated against in the relevant qualified labor market.  The Court sent the case back to the trial court to determine whether the relevant labor market includes the city of St. Louis because one school in that district hires 50% blacks and skews the statistics by 10%.  The Court directed that the lower court consider factors such as whether there was recruitment in that area and whether there was evidence that teachers in that area would like or even prefer to work in the Hazelwood district.

Concurrence: Argued that the relevant labor market should be the applicant pool.  Problem with this as the comparator is that not every interested person will not apply.  Especially if the employer does not recruit the protected class or if people applying know that an employer has a history of discrimination.  The comparator must be relevant in time (before v. after passage of Act), space (relevant area), and skill (relevant qualifications).

· Also may want to consider whether people are interested in the job in the relevant labor market.  

· Some say the applicant pool is usually the best data, but the relevant qualified labor market is a good substitute if the employer did not keep all records accurately.  However, there are problems with the applicant pool if they don’t recruit minorities or people are deterred from applying in other ways.   Those in favor of using the applicant pool argue that usually unqualified people wont apply and those who apply are interested in working and willing to consider working at that location.

· If the job does not require “special skills” as teaching does then the comparator can be the general population in the relevant area as it was in Teamsters.  However, Πs often argue that it should be “unskilled workers” in the relevant population because this often contains a higher number of minorities.

· How do you establish the relevant geographic area.  Most say it is the area within which an employer can reasonably expect people to commute.  Some argue it is where the Δ recruits but this approach can pose problems (see Alaska case).

· Some courts argue that unless there is a gross disparity in the statistics, that it is also necessary to produce more evidence such as anecdotal evidence.  However, this argument really only applies to unskilled cases where the relevant comparator often used is the general population.  In skilled worker cases whether the qualified relevant labor market is the comparator, statistics are more conclusive.

· Moohr said in class that that statistical evidence is enough to prove the PF case, but may need anecdotal evidence of individuals to prove a discriminatory pattern or practice by POE.

· If Π only has anecdotal evidence, may only be able to prove individual disparate treatment.

· Also, if parties are using statistics, they are easier to attack the smaller the sample is.  Remember to check the numbers as well as the statistics because the two do not always point in the same direction.

· Δ can either refute the statistics by arguing that the statistics used are wrong because the wrong comparator was used or can offer their own statistics in rebutal to weaken the PF case.

· Pre 1964 act statistics that show discrimination will support an inference that discrimination has continued, particularly where relevant aspects of the decision-making process have undergone little change.

Bazemore v. Friday

Facts:  Π sues under systemic disparate treatment.  Π, a black, alleges that he is not being paid as much as whites with the same job.  North Carolina’s Agricultural Extension program was originally divided into racially segregated branches, but with the passage of the 1964 Act, the branches were merged.  However, the differences in salary somewhat remained.  Π offered proof of his case using multiple regression analysis using 4 independent variables: race, education, tenure, and job title.  The District court and court of appeals rejected their statistics because they only took the most important factors into account and not all the relevant variables (ones that had an effect on salary level)—ie. County to county differences in salary increase.

I:  Must a court reject a party’s statistics because they do not include all relevant measurable variables?

Holding: No.  Failure to include variables affects the analysis’s probativeness and not its admissibility.  The regression analysis must be looked at in light of all the other evidence on the record.  If not all relevant variables are used, but there is other supportive evidence on the record it is still possible for the Π to prove his case by POE.  A Π in a Title VII suit need not prove discrimination with scientific certainty, but only by POE.  

· IF the Δ performs his own regression analysis using the variables he argues should have been included and that destroys the evidence for the Π, then the variable become relevant.

· Some courts use binomial statistics (Either/Or stats ie. Hired/not hired)

· Multiple stratification works well because party can leave all variables constant but one to see how it affects the outcome.  Here Π showed a correlation between race and rates of pay.

Notes 251-70 don’t seem that important.  Patrick, what do you think?

Ps. We didn’t read them.

D. Defenses to Disparate Treatment Cases

3 Approaches to Defending Against a Systemic Disparate Treatment Case:

1. challenge the factual basis on which the Π’s case is predicated.

· Use stats to counter

2. Challenge not the statistics the Π uses, but the inference of discriminatory intent the statistics raise.

3. Admit the discrimination, but assert a recognized defense.

1. Rebutting the Inference of Discriminatory Intent

Personnel Administrator v. Feeny

Facts: Under Mass (Δ) law, military veterans would receive first priority for state jobs.  The fact that 98% of these veterans were men, virtually excluded women from competing for state jobs.  The district court found the law too obviously discriminatory to be unintentional. Π sues under EP.

I: Can a law have an intentional discriminatory effect without having an illegal discriminatory purpose?

Holding: Yes. Knowingly accepting discriminatory consequences does not rise to the level of purposefully excluding persons based on their sex.  This law discriminates in favor of veterans, not in favor of a particular sex.  

· This case is an example of a case where the defendant does not challenge the statistics, but the inference of discriminatory intent.

· This case could not have been brought under Title VII because veterans’ preference laws are explicitly excepted from attack.

EEOC v. Sears, Roebuck, & Co.

Facts:  The EEOC challenged Sears’ hiring, promotion, and compensation practices as systemic disparate treatment cases on the basis of gender with the principal issue being the concentration of men in higher paying sales jobs compensated by commissions and the concentration of women in lower paying hourly sales jobs.  Π’s statistical evidence was in the form of regression analysis based on information from employment applications of rejected sales applicants and Sears’ computerized payroll records.  Π’s stats showed that 61% of applicants were women.  27% of women were in the commission department.  75% of women were in the noncommission jobs.  Sears’ evidence was directed at undermining the prima facie case by explaining that women didn’t want the commission jobs (wanted secure salary) and were not qualified anyway. District court made a finding of fact that women did not want the jobs and were not qualified for them (perpetuating stereotypes).

I: Is statistical evidence the only way to rebut a statistical case?

Holding: No.  There is no limit on the evidence an employer may use to rebut the statistical evidence of Π. For Δ. 

· The findings of fact that the Δ used to rebut the case are also erroneous because they are based on generalizations about a group and the focus of Title VII is on the individual.

· Employer, by arguing women did not want the jobs, are passing off the problem which is structural.  As dissent argues, the employer probably played a role in shaping the women’s interests.  The structure of the workplace forms one’s ambitions and expectations of where one should be on the job.

· Job Stratification—as you go up the heirarchy, you see more men.  Also, some industries are almost entirely female or male.  This is a structural problem which cannot really be reached by the discrimination laws.

· Since there is a continuum of opposites at issue here and not an either/or (all are hired, but women are not moving up the heirarchy), regression analysis is very effective.

· Age wave curve—the idea that since promotions are more likely to come to persons at lower levels and profess slows as one nears the top level because of few vacancies, lower level people seem to experience more pay raises.

2. BFOQ

· Applies to Title VII and the ADEA.
· §703 of Title VII provides this affirmative defense in “those instances where religion, sex, or national origin is a BFOQ reasonably necessary to the normal operation of that particular business or enterprise.”
· No BFOQ for race.
· First must find that some factor serves as a substitute (proxy) for the protected trait.
· Δ has BOProof since it is an affirmative defense.
· “Normal operation of that particular business” has been interpreted to mean “the essence of the business.”
· Apply the Johnson Test first and then Criswell in each case.
Western Airlines v. Criswell

Facts:  Δ had an employment policy requiring pilots to retire at age 60.  The policy also denied them assignment to flight engineer positions because of their age.  Δ argued that the policy was a safety factor because motor skills deteriorated and health risks increased with age.  Several other airlines employed engineers over 60.  Jury for Π.

I: Is age as a proxy for safety a BFOQ?

Holding: Yes.  In order for age to qualify as a BFOQ the employer must show the 2 elements of the Criswell Test: That the BFOQ is 1) “reasonably necessary in the normal course of business” and 2) that age is a legitimate proxy for safety related job qualifications.  Employer must prove it was compelled to use age as a proxy for safety.  

· Reasonably necessary test is an objective test and is NOT a rational basis inquiry.  It is much stricter.

· Different ways employer can meet this burden: 1) substantially all employees that are 60+ present a safety risk—unable to perform safely and efficiently (unable to prove this here bec. Other airlines use 60+ pilots), or 2) show some 60+ are unsafe AND it would be impossible or impracticable to determine which of the 60+ are “unsafe.”

· If the factor is not used as a proxy then don’t even get to the Criswell Test.  If the policy is not facially discriminatory, then no proxy is being used.

UPS HYPO and BFOQ FLOWCHART:

· Applies to Formal Systemic Disparate Treatment (facially discriminatory policy).

UPS has a strength qualification (150 lbs) for hiring purposes.  Because of this strength requirement they have a policy that they only hire men.  UPS is using sex as a proxy for strength.  

Δ BFOQ affirmative defense:

Part I:

Δ must prove that strength is a reasonably necessary part of the essence of the business

Part II:

Δ must prove sex is a legitimate proxy for strength by showing that it was compelled to use sex as a proxy.

Can either show:

1. substantially all women are not strong enough, or 

2. some women cannot lift enough weight, but it is impossible or impracticable to identify those that can and cannot on an individual basis. Ie. That it would be impossible for them to test every female applicant to see if she can lift 150 lbs.

Here, even though Δ can prove part I, he cannot prove that ALL women are not strong enough and cannot prove that he could not require all women to come and lift before they are hired.  It would be just as difficult to test all the men as it would be to test the women.  Therefore, Δ would not have proven his BFOQ.

Johnson Controls

Facts:  Δ, Johnson Controls, a battery manufacturer, adopted a policy which excluded any fertile woman, whether or not she planned to become pregnant from jobs where she might be exposed to dangerous lead levels.  Δ argued that its fetal-protection policy falls within the safety exception to the BFOQ.  7th circuit viewed this policy as facially neutral and allowed the Δ to establish the easier defense of business necessity. 

I: Is the policy facially discriminatory against women or is it neutral?

Holding:  Supreme Court held the 7th circuit erred in finding the policy facially neutral. The Court said policy was facially discriminatory because it only affects fertile women, not all fertile people.

If neutral(leads to disparate impact analysis

· Test is business necessity defense.  This is the easier test because it is more deferential to employees. 

If facially discriminatory(leads to disparate treatment analysis

· Test is BFOQ affirmative defense (very narrow 2 part test).

I2: Does the Δ prove its BFOQ defense?

Holding: No. Since here the Supreme Court analyzes the case under the Disparate Treatment analysis because the policy is facially discriminatory, the Δ must prove the more stringent BFOQ defense.  Here, Δ fails first inquiry that safety of the fetus is reasonably necessary for the normal operation of the essence of the business.  A woman’s fertility has nothing to do with her ability to make a battery. Court also rejects that the fetal-protection policy falls within the safety exception to the BFOQ defense. 

· In the narrowest of circumstances, discrimination is allowed because of safety concerns.  However, safety of third parties is only relevant to the inquiry if it is a third person who is essential to the essence of the business of battery making.

· Safety exception is limited to instances in which the protected trait actually interferes with the ability to perform(focus is on job performance.  Here the fetuses were neither customers nor third parties whose safety is essential to the business of battery making. Ex. Having pilots retire at 60 is essential to the safety of passengers.  Having male prison guards is essential to the safety of prisoners.

· Court says that employer must give all fertile people a choice as to whether they wish to risk their reproductive health for a job.

· The employer could have changed its policy to all fertile people or to only the lead-related positions and maybe established the BFOQ.

· Concurrence argues that cost may be a determination in determining BFOQ—pregnant women on crew during a long voyage is too expensive.

· Posner says BFOQ should encompass ethical, legal, and business concerns about the effects of an employers activities on 3rd parties.  This decision does not leave room for ethical considerations because it does not allow employer’s to protect 3rd parties not part of the essence of the business.

Tort Claims I in Johnson Controls:

Δ argues that it will be subject to tort claims if it cannot have this policy and the huge cost could put them out of business.

Majority says employee can argue that Title VII made them change the policy and Title VII would preempt any tort claim.

Dissent says it would only preempt tort claim by the parents and that any children who were injured by the lead could bring a tort suit and not be subject to the Title VII preemption.

OSHA—deals with health and safety standards at work.

Why is the health and safety issue problematic?

Seems to take away what OSHA has done because if employee is given the choice, then he cannot sue under Title VII and since onus has been taken off the employer there is no incentive to mitigate risks.

HOOTERS HYPO:

Hooters will not hire men.

Part I:

Is being a woman reasonably necessary to the essence of the business? Is being a woman a BFOQ?

First must determine how to define the essence of the business.

· If you define it as selling food then being a woman is probably not a BFOQ because you don’t have to employ women to accomplish the sale of food.

· If you define the essence as entertainment then you can argue that being a woman is a BFOQ.

· It is a fact Q what the essence of the business is. 

But shouldn’t the employer decide what he wants to accomplish with his business? 

· Employer should have freedom to set goals and work to earn the most money.  

· There is a tension in the law between the employer’s rights and the rights of employees not to be discriminated against.

· Also a tension in the public policy which exists in the affirmative action and retaliation cases.

· Some argue customer preference can never justify a BFOQ

· Others say that privacy may not always justify a BFOQ.

3. Voluntary Affirmative Action

Five Types of AA Plans

1. Strict Quota Plan

· Requires employer to hire a certain number in a group

2. Preference Plan


· Gives preference if a group member is qualified

3. Self-Examination Plan

· Set a goal to reach and then if it is not the employer does a self-evaluation to see if the reason why the goal was not met was because of discrimination—good self-check.

4. Outreach Plan

· Include more minority groups in the pool from which an employer hires.

5. Affirmative Commitment not to Discriminate

1&2 are more draconian.  They might entail discrimination against majority candidates and raise Title VII and Constitutional problems.

What is the Title VII standard and the Constitutional Standard? Do they conflict?

· The Constitutional standard is much more strict.

· Under the Constitution, an affirmative action plan based on race must pass strict scrutiny and one based on gender must pass intermediate scrutiny (irony here).

· The legitimacy of the affirmative action plan often has to do with whether the plan applies to decisions about hiring or firing.  If it is firing, then it is scrutinized more.

I: Is affirmative action illegal discrimination, or only discrimination?

· Some types of affirmative action plans may be ok. 

· Strict quota plans are definitely not.

· Problems arise if the plan makes it so that less qualified people are being hired (as in a quota plan).

· Hiring unqualified applicants because they are minorities is bad because it only stigmatizes those the plan is intended to benefit

· Meritocracy—people that write the standards may be biased and this makes the tests that determine qualifications less objective.  This can be damaging because not everyone starts from the same level.  Affirmative action defeats the meritocracy.  Also, can challenge qualifications as they exist.

Johnson v. Transportation Agency

Facts:  Joyce, a woman, is hired as road dispatcher under affirmative action plan.  The person who ultimately hired her gave her extra consideration because she is a woman (Plus-Factor affirmative action plan), among may other factors.  Joyce was qualified for the job and was equally qualified as the other candidates.  Joyce and Π were being decided between. Π had scored slightly higher on test.  After the interviews, the board of supervisors recommended the Π.  Joyce had called the agency’s affirmative action coordinator to makes sure that she received equal consideration because it seems she may have been discriminated against in the past by this employer.  The affirmative action coordinator called the agency director and told him to consider hiring a woman.  The director decided to hire Joyce despite the recommendation.  Employer was in a Catch-22 because Joyce might have a Title VII claim for individual disparate treatment and they want to make that up to her, but also do not want to be charged with reverse discrimination.

I: Is giving special consideration to the fact that an applicant is a woman (among many other factors) a violation of Title VII?

Holding: No.  The Court adopts the criteria in Weber in determining whether an affirmative action plan is illegal discrimination under Title VII.  Π may use the plan as a defense to the discrimination charge, but the Π bears the burden of proof of proving that the plan is invalid.  It would be ironic to hold that employers cannot remedy the imbalance and lingering discrimination because that is a violation of Title VII when that is the goal of Title VII.  This holding extends Weber to include a valid affirmative action plan as an affirmative defense to both private and public employers. 

In Weber there were no minority craftspeople in the industry because they could not get into union training programs.  The employers agree to hire on a 1:1 basis in their training program to try to offset the skewed #s in the workplace.  This was a voluntary plan put in place by a private employer.  

Weber Test 

An affirmative action plan is a Δ against a charge of employment discrimination if:

1. There is a “manifest imbalance in a traditionally segregated workforce.”

· This is the trigger.  If there is no manifest imbalance then the affirmative Δ fails, and the rest of the inquiry is not relevant.

· Look at statistical % of employer workforce and the % in the relevant qualified labor market 

· The statistics need not be such that they would support a PF case against the employer.

2. The plan must not unnecessarily trammel the interests of others in the workforce.
3 Questions to ask to determine #2:
a. Plan must not be an absolute bar to the interests of majority applicants/workers

· Ie. Plan cannot say no hiring of majority workers. 

· This is where quotas come into play.

b. Plan must not offend the reasonable expectations of people in the workforce.

· Ie. No firing.

c. Plan must be temporary

· Plan cannot attempt to maintain a status quo; it must end when it attains its goal.

The Court applies Weber to the facts here and finds:

Trigger:  There was a manifest racial imbalance.

· 36.4% of women were in the relevant labor market.

· 22.4% of agency employees were women.

· Different comparators are used in proving the racial imbalance depending on if the job is skilled (qualified relevant labor market) or unskilled (relevant labor market).

Then go on to the test:

1. No one is getting fired.

2. No absolute bar—it is just a preference plan, but all applicants are considered.

3. Plan is temporary.  Long term goal is to meet 36.4%, but the short term goal is to continue to reevaluate goals and make them more realistic.  Even though the long term plan would fail by itself because it is fixed and seems to try to maintain a status quo, the short term plan saves it by trying to ATTAIN a more balanced workforce, but not MAINTAIN one.

O’Connor Concurrence:

· Argues that the standard used should be a constitutional one (more strict).  Under a constitutional standard the trigger must prove the Π’s PF case of systemic discrimination.  Otherwise the plan will not pass intermediate or strict scrutiny.

· Majority says that trigger should not be required to prove a PF case, but only a manifest imbalance in the workforce.  Otherwise, employers would be discouraged from creating an affirmative action plan.  Employers would not want to prove that they are guilty of discrimination and subject themselves to liability just so they could keep an affirmative action plan.

· O’Connor and majority that the plan does not have to have as its goal the remediation of actual past discrimination by this employer.  It must only remedy past discrimination (whether it is societal or not—although others argue it must be past discrim).

· O’Connor thinks that since Title VII in 1991 amendments was not amended to reflect Weber meant that Congress wanted the Const standard to apply.  The majority interprets the failure to amend this part of Title VII as a desire on the part of Congress to leave Weber undisturbed.

Quotas v. Goals:

The difference is in how they are used.

Quotas require an employer to meet a fixed number or a percentage. 

Goals are only a guideline which is less definite.  It is more of a self-check system.

Can goals even be used in a way that is pernicious?

· There could exist an incentive built into the workforce that encourages people to apply the plan in a way that is over-broad--encourages reverse discrimination.

· The Supreme Court and Title VII are against quotas, but goals are ok.

1. 2 Ways to Prove Reverse Discrimination:

2. Π was the victim of an ad hoc racial or gender preference that was intentional discrimination.

3. Π was the victim of a systemic racial or gender preference that the employer made pursuant to an affirmative action plan, which the Π proves is invalid.

Piscataway Case—Class Hypo n. 11

Facts:  Employer school board decided to lay off one teacher from its business education department.  Pursuant to its collective bargaining agreement with a union, the board was required to layoff by seniority.  Two teachers, one white and one black, were tied in terms of seniority and were equally qualified.  Pursuant to the school’s affirmative action plan and because the black was the only one in the business department, the school board fired the white teacher.  The board said the goal of its affirmative action plan was to maintain diversity among its teachers.

I: Is this a valid affirmative action plan under Title VII?

Holding: NO.  Under the Johnson/Weber Test the plan is not being used to correct a manifest imbalance, but to maintain diversity.  The plan must be used to correct past discrimination.  There was no evidence that this school district ever discriminated.  Therefore, the trigger fails and the plan is invalid.  Even if this were a valid goal under Title VII, the plan would still probably be found to unnecessarily trammel the interests of people in the workplace because it fires someone.  The plan also offends the reasonable expectations of persons in the workforce because it was devoid of standards and goals, and appeared to be governed by whim.

· We don’t know how the Supreme Court would have decided this issue because the case settled before the case got the Supreme Court, even though they had granted cert.

· This case takes a constitutional approach to a Title VII case by limiting affirmative action to an employer’s remediation of its own past discrimination.

Can Diversity be a goal under Title VII?

No clear—there is no ruling in Johnson on this issue.

We know diversity has been held to be a goal (compelling interest) under the Constitution in two cases, but there is a big difference between affirmative action plans under Title VII and under the constitution.

Does the Title VII standard apply to public employers or only private?

Dissenters in Johnson want public employers to have to meet the constitutional standard, not the Title VII standard as articulated in Johnson (the majority extends Weber to include public employers by implication in its holding but it does not discuss the fact that this is an extension nor does it make any specific holding).

It seems clear that the Title VII standard is ok for private employers.

ADEA and Reverse Discrimination:

The ADEA poses interesting variations on the affirmative action theme.  Since the statute restricts its protections to those 40 and older, it permits discrimination in favor of older workers vis-à-vis persons under 40.  But the creation of a protected group of those 40+ suggests that discrimination on age grounds between covered individuals is also barred.  Thus an employer cannot, because of age, favor an applicant age 40 to one 69 or vice versa.

· There is no COA for reverse discrimination under the ADEA.

4. Affirmative Action and the Constitution 

Adarand Constructors v. Pena

Facts:  Large contracting firm made lowest bid on a subcontract, but the job was given to a firm that the government had given the contractor an incentive to hire.  Large contracting firms sue alleging that the federal government’s practice of giving general contractors on government projects financial incentives to hire subcontractors controlled by social and economically disadvantaged individuals (set-aside affirmative action plan) violated the EP clause of the 5th Am.  Πs argued the plan was bad because it used race based assumptions in identifying these individuals.  

I: What is the appropriate standard of review for determining if the set-aside program violates the 5th Amendment?

Holding: The Court applies strict scrutiny to all racial classification imposed by any federal, state, or local government actor, regardless of whether Π is suing under the 5th or 14th Amendment. Such classifications are constitutional only if they are narrowly tailored measures that further compelling governmental interests.  Δ has the burden? Court followed the holding of three previous courts in finding 3 propositions with respect to government racial classifications.

1. Skepticism—any racial preference requires a searching exam.

2. Consistency—standard of review is not dependent on whether race is benefited or burdened by the classification.

· Rejects Metro Broadcasting which held that benign classifications receive only intermediate scrutiny and malign classifications receive strict scrutiny because it is difficult to tell the difference between malign and benign classifications.  Stevens and Ginsburg disagree with this proposition.

· Stevens says that “consistency” does not make sense when there are two different standards used for race and gender.  Ironically, race affirmative action programs would be more difficult to pass constitutional muster because it is subjected to strict scrutiny, whereas gender affirmative action plans are only subjected to intermediate scrutiny and would be more likely to pass muster.

3. Congruence--The same level of scrutiny is used in reviewing a violation alleged under the 5th Amendment (against the federal government) or the 14th Amendment (against the states).  Δ argued that the standard should be higher for the 14th amendment charge because the 14th guarantees equal protection expressly.

· Stevens and Ginsburg argues that the majority does not show deference to Congress’s power when it decides to treat federal and state laws the same.

· This case would also provide the basis for a disparate impact claim under Title VII, but this is NOT a constitutional claim.  Under the Title VII claim the plan must be justified by business necessity.

· Stevens If the case had involved gender, then intermediate scrutiny would have been used and the Δ would need to show that the plan had an important government objective and that the means were substantially related to the objective.

· **The Supreme Court is looking at the Adarand case soon to determine whether the adjustments made after the first case are constitutional.

Would an affirmative action plan that uses class to protect the economically disadvantaged by valid?

Can argue that class is a pretext for race because usually poorer people are minorities and so the case if Constitutional claim under EP would receive heightened scrutiny.

Thomas argues that class affirmative action plans are not ok.

Adarand applied to Piscataway:

What if Π had brought a constitutional claim against the public employer?

Is there an important governmental interest? (since it is a gender case)

Maybe not since no past discrimination in this area by the government? By a government agency?  By a government via the school board? By society?

· Split in the circuits as to where the discrimination had to occur that is being remedied

· Some case held that discrimination by any government agency was the correct goal to remedy and it seems that Moohr agrees with this.

Is the means substantially related to the goal?

· If the goal were to remedy past discrimination by the school board, it would probably make the means substantially related.  

· Probably not a substantially related means and ends if the goal is to end societal discrimination—over-inclusive.  

· Not sure if means and ends would be substantially related if the goal were to remedy discrimination by the government in general or any agency.

Can Δ remediate societal discrimination under the constitution?
Wygant held no.

Can Δ remediate societal discrimination under Title VII?

Johnson held yes.

What about past discrimination by a party under the Constitution?

Maryland Case held yes. (direct evidence)

What about past discrimination by a party under the Title VII?
Johnson held yes.  (if practically discriminated—look at the percentages).

What about to prevent discrimination in the Future?
Has not yet been addressed.

Outstanding Issues:

Should the Constitutional standard apply to public employers?

· (while private would use the Johnson/Weber Test)

What is the standard for class affirmative action programs?

**Make a list of compelling interests.
Would the Johnson affirmative action plan survive the constitutional test?

Since this is a gender case the court would use intermediate scrutiny.  Since there was no past discrimination by a governmental agency being remedied, then the court would probably not find that this was an important governmental interest.  However, the Δ could argue that there are many qualified women in the market, but that there are not any in the workforce, and then it might be possible to prove the governmental interest is important. 

If it passes this first question, then the court will look to whether the means of an affirmative action plan with gender as a plus factor is substantially related to the goal of promoting educational diversity.  Since there are no layoffs and the means does not appear over-broad, then it is probably substantially related. (but probably would not pass strict scrutiny).

3 Justifications for an affirmative action plan:

1. There was such an injustice in the past that Δ has to make up for it in some way.

2. Diversify—look to the future.

3. Fix the problem now.

Chapter 5: Systemic Disparate Impact Discrimination

Disparate impact discrimination exists when employment policies, regardless of intent, adversely affect one group more than another and cannot be adequately justified.

· Applies to Title VII, ADA, but not Constitutional Claims (§1981). 
· It may or may not apply to ADEA.
A. The Concept of Disparate Impact Discrimination

Griggs v. Duke Power Co.

Facts: Δ had a policy of requiring a high school diploma for initial assignment to any department except labor—the only department which employed blacks.  In 1965, Δ abandoned its policy of restricting blacks to the labor department that made completion of high school a prerequisite to transfer out of the labor department.  When Title VII became effective, Δ made it necessary for new employees as well as employees who wanted to transfer out of the labor department to have a high school diploma and pass two aptitude tests.  The tests were not related to the actual job requirements. Only 6% of blacks passed test v. 58% of whites.

I: Can a neutral policy have a disparate impact if it operates to maintain the status quo of a prior discriminatory employment practice?

Holding: Yes.  Title VII looks at the effects and consequences (the impact) of the policy and not just the intent.  The objective of Title VII is to achieve equality of employment opportunities and remove barriers that have operated in the past to favor an identifiable group of white employees over other employees.  Under the Act, practices, procedures, or tests neutral on their face, and even neutral in terms of intent, cannot be maintained if they operate to freeze the status quo of prior discriminatory employment practices.  

· Focus of Title VII disparate treatment under 703(a) is the Δ’s intent, and the focus of disparate impact under 703(b) is the effect of the policy (a policy “which deprives or tends to deprive” is much broader language).

· Disparate Impact allows the court to look at the effects of an employment practice to find discrimination.

· Nothing in the act precludes the use of testing or measuring procedures if they are useful.  What Congress has forbidden is giving these tests controlling force unless they are a demonstrably reasonable measure of job performance

· Impact that must be show does not have to rise to the level required in disparate treatment cases (don’t need as much statistical evidence).

Π’s PF Case in Griggs:

1. A neutral practice

2. Causes 

3. Disparate impact on a protected class

· Then the Δ comes forward with his case to negate the Πs PF case. 

· Then the Δ can prove his affirmative defense of business necessity—Δ must prove that any given requirement must have a manifest relationship to the employment in question.

· After this Π can try to rebut Δ’s affirmative Δ by showing that there was an alternative employment practice that Δ failed to utilize (from Abermarle).

· The alternative plan cannot increase Δ’s cost and must meet the Δ’s goals.

2 Ways Δ Can Defend against the Π’s claim:

1. rebut the Π’s PF Case, and/or

2. BFOQ--prove affirmative Δ of business necessity.

Ward’s Cove Packaging Co. v. Atonio

Facts: Δ operates a salmon cannery which hires cannery and noncannery workers.  Cannery jobs are non-skilled and are filled primarily by non-whites who are hired locally, while noncannery jobs are skilled and nonskilled positions that pay more and are filled primarily by whites who are recruited by Ads in Washington and Oregon.  Cannery and noncannery workers eat and live separately.  Πs allege that the separate hiring channels cause a disparate impact and that refusal to promote from within, nepotism, rehiring preference, and other subjective hiring criteria were responsible for the racial stratification of the workforce.  Court of appeals held that Π proved its PF case by using statistics showing a high percentage on nonwhites in cannery jobs and a low percentage of such workers in noncannery jobs.  Δ argues that Π used the wrong comparator in making its statistics.

I: Did the Π use the wrong comparator group when it compared minorities in cannery positions and minorities in noncannery positions to prove disparate impact?

Holding: Yes.  Π must prove:

1. A particular practice of the Δ (not practices in the aggregate)

2. Causes 

3. A disparate impact on a protected class.  
· The court wants a disparate treatment analysis of the statistics.
· The court uses the relevant applicant pool as the comparator (This is what the court considers to be the best indicator of the composition of the “qualified relevant labor market,” but other courts may use general population for unskilled workers).

4. Π must prove that the particular practice is not job related.
· Δ can try to negate the Π’s proof by showing a reasonable business justification (which changed the holding in Griggs which required a showing of job relatedness and business necessity). 
· **Π retains BOPersuasion and Proof throughout the case 
· no need to prove intent.
· This holding changes Griggs in several significant ways, mostly because of a distrust of quotas on the part of the courts.

· The Π must prove that a particular practice caused the harm and not practices in the aggregate which changes the kind of proof required to the kind used in disparate treatment.

· Court wanted to see racial composition for the noncannery jobs with the racial composition of the qualified relevant labor market.  Π must show that locals and minorities that are in the cannery are qualified for noncannery jobs in order to be able to consider them in the comparator.  The Court looks for the applicant pool as the comparator.  Problem is that the applicant pool is not an accurate indicator of the impact because locals are not applying because they aren’t being recruited.  Since they recruit outside Alaska, the pool is more nonminority than the local area.

· When data that relate directly to the practices of the Δ itself are not available, a Π may make out a prima facie case with more general statistics.

· Ward’s Cove cut back civil rights laws. 

· ((?????)))) Employees cannot simply use bottom line statistics to make out a prima facie case, but they have to show that there is a relation to discrimination.  The critique is that Ward’s Cove did not really state this although it is the holding and it is still good law because the 1991 Act did not upset this part of the holding.  However, Π can use bottom line statistics for prima facie case if Π cannot separate the practices.

Notes: 

· There is a tension between protecting applicants against discrimination in hiring and protecting workers from discriminatory firing after they have been hired.  Antidiscrimination law forbids both kinds of conduct, but the two prohibitions are inherently at odds.  By making it harder to hire certain workers, employment discrimination law tends to make these workers less attractive to hire.  

· Possible relevant comparators:

1. the applicant pool

· might be distorted by the employer’s choice of recruitment sources, or posted qualifications, or reputation for discrimination.

· Perhaps the most relevant group in the sense that it is directly affected by employer’s practices.

2. the labor pool from which the employer recruited

· may not be appropriate because the pool may be distorted if recruitment is by word-of-mouth, etc.

3. the labor pool in the geographic area surrounding the workplace

· may not be appropriate because the particular job may require a broader search.

· Defining what constitutes an appropriate commuting distance is difficult.

4. the labor pool form which a reasonable nondiscriminatory employer would draw its employees.

· Problem is that a reasonable employer may select a homogeneous labor pool out of convenience even though it has no intent to discriminate.

5. general population

· only for unskilled workers—and even that is debatable because may need to look at the unskilled workers in the relevant area.

B. The Structure of Disparate Impact Law after the 1991 Civil Rights Act

· Congress responded to cases such as Ward’s Cove which cut back on Civil Rights remedies by enacting 1991 Act.

· Congress added § 703(k) to Title VII to provide a statutory basis for Disparate Impact Law—which changes almost all the previous elements.

1991 Civil Rights Act

§ 703(k)(1):

Π’s Burden:

Π must show that a NEUTRAL EMPLOYMENT PRACTICE exists under which

1. Each particular practice (unless the elements of the employer’s decision-making process are not capable of separation for analysis).(Ward’s Cove

2. Causes

3. Disparate Impact

· Still requires the disparate treatment model for statistics

· Uses the qualified labor market as the comparator for its statistics.

Δ’s Burden:

Δ must prove affirmative defense:

The practice is job related and a business necessity.

Π has the burden to rebut the affirmative Δ by demonstrating:

An alternative employment practice that the Δ refused to adopt.

· The legislature did not help the problems in this area in the sense that it did not explain the requirements.

· Congress told courts not to look at the legislative history, but instead to look at a memorandum.

· 1991 Act makes disparate impact a statutory claim and therefore it appears more legitimate.

· Act puts much pressure on the employers by allowing courts to look at the effects of the employer practices rather than at intent.

· This is a good self-enforcement mechanism because it forces employers to be self-aware of the employment practices he employs.

1. Π’s Proof of a Prima Facie Case

a. A Particular Employment Practice, and 

b. The Bottom Line Exception (§  703(k)(1)(A)(i)

Watson v. Fort Worth (Case was right after Griggs, but Pre-dates Ward’s Cove and 1991 Act—that is why the standards seem a little weird, but we are reading it to understand the types of particular employment practices that may be looked at).
Facts:  Π, a black bank teller, applied unsuccessfully for four promotions.  The bank hired a white teller instead.  Trial Court held that Π established a PF case, but dismissed it because the Δ met its rebuttal burden. The employment practice of the bank was to allow supervisors to use subjective factors in their hiring criteria.  Δ argued that disparate impact only applies when at employer uses objective hiring criteria otherwise it would be virtually impossible to defend against a case.  The Πs counter-argue that if disparate impact does not apply to subjective factors, the all of the objective factors will just be translated into subjective factors by employers so that Πs won’t be able to challenge their hiring practices under Title VII. (ex: Must type 65 w.p.m. would become Must type very fast).  There was also direct evidence here of discriminatory intent because the Δ told the Π that there a lot of money for a black person to count.

I: May a disparate impact analysis be applied to disparate impact cases in which subjective criteria are used to make employment decisions.

Holding: Yes.  A Π may show that an employment practice causes disparate impact even if the practice uses subjective hiring criteria.    

· Disparate impact analysis focuses on statistical disparities rather than specific incidences of discrimination, exempting the Π from the need to prove intentional discrimination.

Why haven’t defendant’s fears been realized that Π’s are going to win every case?  Because the it is very difficult for the Π to show the specific practice that caused the disparate impact.

Connecticut v. Teal

Facts: Πs, four black employees of the state of CN, were each provisionally promoted to the position of welfare eligibility supervisor, serving in that capacity for almost two years.  To attain permanent status, they had to pass a written examination.  All 4 failed.  In fact, a disproportionately smaller percentage of all black employees passed in comparison to the pass rates of other ethnic groups.  To compensate, the state implemented a selection process more favorable to black employees.  Π alleged racial discrimination. The hiring process had 2 stages.  First employees had to pass a written test.  Then people were hired from the pool of applicants that had passed the test.  All agree that the written test has a disparate impact on the protected racial class (the passing rate for blacks was only 68% of the passage rate for whites and if the passage rate for one group is less than 80% of the passage rate for another then this is evidence of adverse impact).  However, the statistics show that 23% of blacks were hired from the group that passed the test, whereas only 13% of whites were. Δ tried to use these bottom line figures as a defense against the fact that the written test had a disparate impact on blacks.  

I: Whether bottom line statistics can be used as a defense in a disparate impact case?

Holding: No.  Bottom line statistics cannot be used as a defense because the purpose of Title VII is to protect individual employment opportunities.  It is to protect individuals and not groups such that a balanced work force is not a defense.  Those that were eliminated from the applicant pool because of the written test felt this impact.  The disparate impact against the blacks at the test stage is not cured by the fact that the blacks in the promotion pool are better off.

· Dissent argues that this distinction is meaningless because all a smart employer has to do is make the test stage and the promotion stage one process.   This case is a recipe for how to avoid disparate impact liability.

· Dissent argues that disparate impact relies on the effect of the group and bottom line statistics for the Π’s PF Case, but this is a double standard because the employer’s cannot use the same bottom line statistics to show there is not disparate impact on the group as a whole.

· Majority argues that the bottom line defense is bad because as long as the group numbers come out ok in the end, they can discriminate against the individuals as much as they want in denying employment opportunities.

· The method of using group stats as a Δ would run contrary to the Title VII purpose of protecting the individual.

· At least one court has held that passive word-of-mouth hiring is not a particular employment practice.

· Another issue is whether a single decision can be considered a particular “practice” under disparate impact theory.

· Can a Π argue that disparate impact African Americans is created by requiring employees to sign an arbitration agreement? Because more blacks would be suing?

· No disparate impact claims for employer rules dealing with the illegal use of drugs, but still okay if drugs are legal.

· Title VII also has a provision under 703(1) which says that an employer may not adjust the scores of, or use different cutoff scores for, or otherwise alter the results of employment related tests based on a protected classification, but some courts have held that an employer can choose which parts of the test to score to help minorities as long as they score the exam the same for all parts used.

· Problem with 1991 Act is that it does not tell us how to determine if the parts of the practice are capable of separation.   Is the question is whether it is theoretically possible or practically possible? Whether it can be separated after diligent efforts?

· Defenses available: 1) Attack Π PF case, 2) prove the affirmative defense that the practices are job related and consistent with business necessity, 3) 703(h) defenses: bona fide seniority or merit system, or to a system to measures earnings by quantity or quality or production, or to employees who work in different locations, or to give and to act upon the results of any professionally developed ability test as long as these systems are not based on an intent to discriminate against a protected class, or to differentiate upon the basis of sex in determining amount of wages or compensation paid to employees of such employer if such differentiation is authorized by the fair labor standards act.  

c. The Employer Uses the Practice (§ 703(k)(1)(A)(i)

· Requires that Π prove that the employer “uses a particular employment practice that causes a disparate impact.”

· This requires a causal link between the practice used by the employer and the resulting impact.

Summary

3 Causes of Action under Title VII:

1. Disparate Treatment

a.  McDonnel Douglass

· Trigger is some level of circumstantial evidence.
· Uses 3 part test
· Uses statistical evidence more to butress the circumstantial evidence.
b. Price Waterhouse (Mixed Motive)

· Trigger is direct evidence of some discriminatory motive
2. Systemic Disparate Treatment

a. Facial Policy Discrimination.

· Inferred intent

b. Pattern and Practice of Discrimination

· Emphasis is on the effect, but still must prove intent through “tight” statistical evidence and anecdotal evidence.

3. Disparate Impact

· Not based on intent, but on the effects of the policy.

· More powerful cause of action because don’t have to show intent.
Exam:  Discern from the facts what the main cause of action would be and what possible secondary suits would be.  You have to REALLY look at the evidence.  Discuss the facts.

Pg. 453 n. 6:  An advantage of joining an individual disparate impact action with one for individual disparate treatment is the interaction of the two: to the extent the employer characterizes its action as not being based on an employment practice, the adverse action will then appear to be ad hoc, perhaps subjective and, therefore, more likely to be found the product of intent to discriminate.  To the extent the employer claims the nondiscriminatory basis for its adverse action against Π is merely the application of a neutral employment policy or practice, it may be conceding the first part of the § 703(k)(1)(A)(ii) action.  That still requires Π to prove that an alternative exists that satisfies the employer’s legitimate interests, and the Π to prove that an alternative exists that satisfies the employer’s legitimate interests, and the refused to adopt it.

· Π would prefer the individual disparate treatment action since it provides for the possibility of compensatory and punitive damages as well as right to trial by jury.  These things are not available under disparate impact??
Dothard v. Rawlinson (1977)

Facts: Π was refused employment as a correctional counselor trainee because she failed to meet the minimum 120 pound weight requirement established by an AL statute.  The statute also establishes a height minimum of 5’2”.  A correctional counselor’s primary duty within these institutions is to maintain security and control of the inmates by continually supervising and observing their activities.  Π brought suit alleging that the requirement had a disproportionate discriminatory effect against women (ie. disparate impact).  Δ argued that Π’s analysis was based on generalized national statistics when she should have used statistics concerning the actual applicant pool in AL.  

I: Is there a requirement that statistics used in establishing a PF case of Disparate Impact sex discrimination reflect the characteristics of the actual applicant pool?

Holding: No.   Π presented evidence that height and weight restrictions that included 41% of the national population would only restrict 1% of the national male population.  While the applicant pool in AL may reflect different characteristics it may not be a reliable guide since otherwise interested candidates in AL may be discouraged from applying because they knew they would be rejected based on the job requirement. Δ failed to offer rebuttal statistics and also did not show that the requirements were job related.  Δ argued that these were necessary requirements because strength was job related, however, Δ failed to produce evidence correlating the requirements with the requisite amount of strength.  The court said that you can rebut national stats with actual statistics applicable to the workplace.    The  Π did not have to use AL women statistics rather than national women statistics to see how the requirement impacted them absent a showing by the employer that AL women were bigger and, therefore, not as disparately impacted.

· Dissent argues that the national population should not be used as a comparator because not all women want to apply and so the applicant pool is more accurate.

Problem 5.2

Naperville police department chief wants to replace the traditional police revolver with a bigger service revolver.  This gun has a much wider hand grip such that 50% of women and 10% of men cannot use it.  Would this create a disparate impact case if the chief were to start using this gun?

If he can prove that the need for the bigger gun is job related and a business necessity then there would be no liability, but if there is an alternative gun that could achieve the same results (same goal, same price) (that a Π could prove evidence of) then there would be a case.

Also, actual statistics can be used to rebut national statistics because it might show that the adoption of the new gun would not have an impact on those applying even though it might have an impact on women outside this workforce.

I: Is the Disparate impact claim for women and minorities only??  The cases seem to say it is not available for reverse discrimination, but the 1991 Act does not state this limitation.

2. Defendant’s Rebuttal

a. The Employer’s Use Does Not Cause Impact

· If Π uses the data from this particular employer then Δ does not have an affirmative Δ available and must only challenge the accuracy of the data.
· IF Π uses other employers or national statistics, then the employer has an affirmative Δ and may offer data as to its own practice.
· Know for purposes of the exam that there are 2 ways Δ can win: 1)disproving the Π prima facie case (no impact), and 2) affirmative Δ of business necessity.
b. Business Necessity and Job Relatedness

Lanning v. Southeastern Pennsylvania Transportation Authority

Facts:  Δ began to consider methods by which it might upgrade the physical fitness level of its police officers.  Based on the recommendation of a doctor, Δ adopted a policy in which applicants had a pass a physical fitness test requiring them to run 1.5 miles within 10 minutes or be disqualified from employment (even though those that were already officers recommended a lower standard and could not themselves pass this high standard).  For the time period in question in this litigation, the pass rate for a woman was 6.7% compared to 55.6% for men.  Research studies also confirmed that the policy had a disparate impact on women.  Δ argues that the requirement was a business necessity because aerobic capacity, which closely correlates with running ability, makes officers better able to do their jobs.

I: What must the Δ prove in proving the affirmative defense of business necessity?

Holding:  The court holds that the business necessity standard adopted by the Act must be interpreted in accordance with the standards articulated by the Supreme Court in Griggs and its pre-Ward’s Cove progeny which demand that a discriminatory cutoff score be shown to measure the minimum qualifications necessary for the successful performance of the job in question in order to survive a disparate impact challenge.

*History behind this holding: This case is trying to articulate the standard for business necessity.  Congress said not to look at the legislative history, but to look only at the memorandum which says that the definition of Δ’s burden is explained by Griggs and all cases up to Ward’s Cove, but not Ward’s Cove.  This means the Courts should look to Griggs, Dothard, Albemarle, Beazer, and Watson, but all of these cases seem to say different things.  Griggs, Dothard, and Albermarle all adopt a very “tight” job related link between the requirement and job performance (that the practice improves job performance).  Beazer and Watson (the later cases) seem to have a less rigorous standard.  They use language such as a practice that is related to a “legitimate business goal.” The Lanning Court chose to use the rigorous standard of the earlier cases because Griggs was mentioned specifically in the act.  Therefore, Congress appeared to be codifying the Griggs standard.  The statute mentions business necessity which relates to job performance.  Overall, the Court appears to adopt the Griggs standard.

· The court believes that this strict standard is the only way that it can be certain to eliminate the use of excessive cutoff scores that have a disparate impact on minority groups as a method of imposing unnecessary barriers to employment opportunities.

· Dissent argues that a more flexible standard should be applied to requirements for positions that because of their difficulty, great responsibility, or special risks to the public, require skills or intangible qualities.  In the vast majority of jobs where such qualifications are not necessary, the stricter standards of necessity can apply.

· There is also a surrebutal available to the Π in which Π wins even if Δ proves defense of business necessity if Π proves that other tests or selection devices, without a similarly undesirable racial effect, would also serve the employer’s legitimate interest in “efficient and trustworthy workmanship.”  Δ must also refuse to adopt the alternative practice (what does Π have to do to show refusal—must Π show that Δ knew of alternative and rejected it?).  Also, the Π may or may not have to prove that the alternative is equally effective and no more costly. (pg. 448).

· While the earlier Title VII cases used “business necessity” and “job relatedness” in discussing the employer’s defense, the 1991 act requires both.
3. Alternative Employment Practices

Fitzpatrick v. City of Atlanta (Read Only)

Facts: Πs, several African American firefighters employed by the Atlanta Dept of Public Safety, sued the City of Atlanta.  Πs allege that the “no-beard” rule that requires all firefighters to be clean-shaven has a disparate impact on African Americas because they are more likely to suffer from a medical condition that keeps them from being able to shave their faces.  Δ argues that the policy is necessary because the respirator masks used by the firefighters cannot safely be worn by bearded men. Ct hold that this affirmative defense is proven.  Then Π offers evidence that a less discriminatory alternative is available because the Δ could only require shaving the part of the face where the masks would go or could require only shadow beards.  

I: Did the Π successfully rebut the Δ’s affirmative defense of business necessity by proving a less discriminatory alternative?

Holding: No.  Π must prove (burden of persuasion) a comparatively safe, less discriminatory alternative in order to rebut the Δ’s affirmative defense of business necessity.  The court held that the alternatives suggested did not raise an issue of fact as to whether there was a comparably safe, less discriminatory alternative.

C. Sex Discrimination

Sex discrimination claims have raised a series of difficult problems flowing from what the term “sex” means under Title VII.  This section considers four areas in which definitional problems have manifested themselves: pregnancy, sexual harassment, gender-based grooming and dress codes, and discrimination on the basis of sexual preference.

· Also deals with harassment based on membership in other protected classes.

1. Pregnancy

Title VII allows for the equalizing of employment opportunity even for groups who are different in some respects.  Title VII’s prohibition against discrimination on the basis of pregnancy highlights the tension between equal treatment and equal opportunity inherent in antidiscrimination laws.

· The harm of sex discrimination is mainly economic.

· Problem is that women do not have a long work history because their work is often interrupted by time off for pregnancy.

· Wage gaps are shown to be attributable to the employer’s desire to hire people with a long work history.

General Electric Co. v. Gilbert was the first Supreme Court case to deal with pregnancy and it held that discrimination on the basis of pregnancy was not discrimination on the basis of sex within the meaning of Title VII.  Pregnancy classifications were not gender classifications.

This holding was overruled by Congress when it passed the Pregnancy Discrimination Act (“PDA”), which amended Title VII to include a new section: § 701(k) which says that sex discrimination includes pregnancy discrimination.  Courts focus on either of two clauses contained in the act:

1. The terms “because of sex” or “on the basis of sex” include, but are not limited to, because of or on the basis of pregnancy, childbirth, or related medical conditions.

· The “because of pregnancy” clause that employers can make accommodations in order to achieve equal opportunity for pregnant women.

· This clause seems to say that it is a violation of Title VII for a woman to be fired if she asks for pregnancy leave.

2. Women affected by pregnancy, childbirth, or related medical conditions shall be treated the same for all employment related purposes including receipt of benefits under fringe benefit programs as other persons not so affected, but similar in their ability or inability to work.

· This clause muddies what seemed clear in clause 1.  If a woman can do the work, she must do so or be fired.  This clause focuses on equal treatment (the bare minimum requirement).

Newport News Shipbuilding & Dry Dock Co. v. EEOC

Facts:  Employer’s sponsored a medical plan that provided the same hospital benefits for both male and female employers.  The employer put a cap on pregnancy related benefits for the wives of male employees, but not for the women employers.  ( argued that this was a disparate treatment case under Title VII and that the policy was facially discriminatory.

I: Does this plan violate the Pregnancy Discrimination Act under Title VII?

Holding: Yes.  The employer’s plan discriminates against male employees because (’s plan unlawfully gives married male employees a benefit package for their dependents that is less inclusive than the dependency coverage provided to married females.  An employer is not obligated to provide medical insurance, but if it does it must provide it with equal treatment to all.

· Failing to hire a woman because she is pregnant may not be discrimination.

· An employer’s failure to hire a women who is pregnancy and would require a leave soon after starting work is not a violation of the PDA because the employer would not have hired anyone who required a leave of absence.

· If ( can prove that “not being pregnant” is a BFOQ, then ( cannot recover.

· Courts disagree as to what the appropriate comparator is in pregnancy cases.  Some courts argue that the appropriate comparison is with employees who are similarly situated solely with respect to their ability or inability to work.  Others argues (5th Cir.) that the pregnant employee must be compared to other employees who were similar both in terms of their work restriction and in terms of the source of the restriction.

Troupe v. May Department Stores Co.

Facts: (, a department store saleswoman, was placed on probation for repeated tardiness ascribed to severe morning sickness (because of pregnancy).  During her probation, she was late 11 more days.  The day before ( planned to begin her maternity leave, she was fired.  ( was supposed to get ½ pay for her leave.  ( was told that the employer discharged her because she was not expected to return to work after she had the baby (sex stereotyping).  ( claimed that she was fired because she was always late and that all employees that were repeatedly late were fired.  Also, it is suspect that she was fired for this just before going on sick leave when they had put up with her tardiness for a long time before that.

I: Was the dismissal of ( a violation of the PDA?

Holding: No.  The majority focuses on the second clause of the PDA which says that ( must show that she did not receive equal treatment (Majority law).  Posner argues she was not treated differently than other employees who were fired because they were late.  The act of the employer was a deterrent act, showing that no one can be late without consequences.   The court also held that the only way ( could prove she was treated differently would be to find a comparator—a man who needed a leave for a similar period of time who was allowed to leave (Minority view).

· This case focuses on the 2nd clause and limits the meaning of the PDA.  Also a comparator is always required when the court privileges this clause of the statute.

· One argument is that this was not deterrence because the employer put up with her lateness for a long time—they fired her as she was going on leave, when she would not be pregnant anyway.

· The circumstantial evidence (that she was supposed to get ½ pay and that she was fired right before this happened) makes it seem as though the reason given by the employer was pretextual.

· Also a problem with sex stereotyping which the majority of the court seems to buy into—that women don’t come back to work after having a baby.  This runs contrary to Title VII’s focus on the individual.

· Standing alone, it may be a defense that employer fired ( because they did not want to pay for her maternity leave.

· Moohr argues that the evidence proves that she was fired “because of” pregnancy: ( was fired because she was late, she was late because she was sick, she was sick because she was pregnant, and therefore she was fired “because of” pregnancy.

· Some argue that comparator can be a woman, others argue that the comparator must “fit” and that a back injury cannot be used as a comparator because there is an element of choice in pregnancy.

California Federal Savings & Loan Association v. Guerra

Facts:  ( gets pregnant and comes back from leave to find that employer has filled her job out of business necessity and that there is no similar job for her.  CA law says that when a woman gets back from pregnancy leave, she gets the same job, or a similar job if her job must be filled while she is gone out of business necessity. ( argues that CA law is not valid because Title VII says that all pregnant women should be treated the same.  

I: Is a state law that requires employer’s to provide leave and reinstatement to pregnant employees preempted by Title VII as amended by the PDA?

Holding: No.  Court held that Title VII does not preempt CA law because it is possible for the employer to satisfy both the requirements of Title VII and of the CA statute by offering leave to everyone.   Court looks to the focus of the PDA on the remediation of a problem of unfairness to pregnant women (and not to anyone else).   The purpose of Title VII PDA is to remove barriers thrown up against the protected class.  The CA law is congruent with this purpose.  This Court holds that clause 1, the equal opportunity clause, is not limited by clause 2, which focuses on equal treatment.  Employers can do more for pregnant women that the minimum requirement of equal treatment.  The PDA does not protect people who are not pregnant and so it does not matter if the employer gives more to a pregnant woman.  This case ultimately means that an employer may (permissive) give preferential treatment to women for pregnancy.

· This court focuses on equal opportunity in clause 1.  (Minority).

· Most courts focus on equal treatment in clause 2. (Majority).

· Women do not get equal opportunity unless there is an accommodation for pregnancy.

· This first clause, therefore, allows better treatment of women as does the Weber case for affirmative action.

· ADA does not require accommodations for pregnant women because pregnancy is not an impairment nor is it a disability.  However, complications or conditions arising out of pregnancy may be covered.

· Many state paternalistic statutes have been struck down because they conflict with Title VII because they provide protection to women not by showing them preference, but by limiting them.

· However, state laws which provide preferential treatment to women are not in conflict with Title VII.  According to Guerra, PDA  does not prohibit preference on the basis of pregnancy, and even if the PDA prohibited such preferential treatment, CA employers could comply with both statutes by extending these preferential rights to all temporarily disabled employees. 

Family Medical Leave Act  of 1993 (FMLA)

This act ensures up to 12 weeks of unpaid leave for a variety of purposes, including the birth or adoption of a child.  The FMLA applies only to employers with 50 or more employees.  To be eligible an employee must have worked for the employer for 12 months, for at least 1250 hours the year before the leave is taken.  Therefore, the FMLA does not apply to part-time workers or first year employees or employees who work for small employers. ( may escape liability by showing that the requirement is related to job performance and business necessity.

EEOC v.Warshawsky & Co.

Facts: Disparate impact case.  ( sues based on a neutral policy which does not allow sick leave during the first year of employment.  During a four year period, under the policy, the ( discharge 53 employees.  50 of those discharged were women and 20 of them were pregnant.  

I1: Who is the relevant comparator group to determine whether there is disparate impact?

Holding: The correct comparison is one between the impact of the policy on males and the impact of the policy on females.  The ( argues that the comparison should be one between the pregnant employees and the nonpregnant employees.  The ( argued it should be a comparison between the pregnant people who took sick leave and the nonpregnant people who took sick leave.  This case privileges the 1st clause, “because of pregnancy,” because this is the broader clause.

· Comparator group used by the court is problematic because not all women become pregnant.  The case essentially reads pregnancy out of the act by treating the case as a sex-issue.  This makes it harder for ( to prove her disparate impact case.

· Court read pregnancy out of the act because with such a small sample, it would be possible for just a few women to be pregnant and skew the impact figures.  The court probably should have just sent the parties away and told them the sample that was used for the impact figures was too small.

· Does this case run contrary to Guerra because it seems to require preferential treatment of women.

· I: It is unclear whether there is a disparate impact cause of action for pregnancy.

Johnson Controls Revisited

Policy that said fertile women could not work at a plant because lead might hurt their fetuses was held to have a disparate impact. 

I: Whether the employer can impose protection of a woman’s fetus against her wishes by way of an employment plan?

Holding:  Not unless the plan is proven to be job related and a business necessity.

This decision causes reconsideration as to whether it is appropriate to include uniquely female concepts in statute built around equal protection of men and women.  It is irrelevant under Title VII that some work environments are more harmful to developing fetus than sperm.  Title VII does not justify unequal treatment of women or require special accommodation of women because of her pregnancy.

Problem 7.1

Woman works in the mailroom and has to do lifting

Dr. recommends she not lift.

Woman asks for permission to not lift during the last 3 months of her pregnancy.

Employer says no and puts her on leave without pay with a promise of reinstatement.

Company has no pregnancy leave and no long-term sick leave/disability policy—get 2 weeks sick leave.

Man that was in a car wreck is only given 2 weeks sick leave and is not put on leave without pay with a promise of reinstatement.

Woman’s COA:

Disparate Treatment COA:

Under clause 2, the equal treatment clause, she will lose because she is not treated any worse than a similarly situated employee (Troupe).  In fact, she is treated better.  The man may or may not be a valid comparator.  The second holding of Troupe, which is the minority view, says there must be a similar comparator, but other courts say you can infer the same facts from a different situation.  Also, even if she proves discrimination, she will still lose because the employer may have a BFOQ that employees must be “not pregnant” because of the heavy boxes they must lift.

Under clause 1, the equal opportunity “because of pregnancy” clause, she will probably lose because they have made accommodations for her (we are not sure if accommodations are permitted or required, but most courts seem to only permitted).

Disparate Impact COA:

1. Neutral Policy—No sick leave for more than 2 weeks.

2. Impact on women as a class--prove the rule has a disparate impact on women as a class (Warshawski).  Or may be able to prove it only has a disparate impact on pregnant women as a class (easier).  (not sure which is the relevant group).

· Can argue that comparator is women as a class because the 1991 Act codified disparate impact and did not include pregnancy.  If they had wanted that to be a protected class, they would have mentioned it specifically.

3. If P proves disparate impact, then the D must prove the affirmative defense of business necessity.  D must prove that giving an extended sick leave would be too great an economic burden.  (but we are not sure that increased cost can be a defense to disparate impact).

Is 1991 Act a separate COA?  1991 Codification is the COA for all Title VII protected classes but must argue age by way of analogy.  Also, specific terms used in the 1991 Act may need to be defined through the cases.

Man’s COA:

Disparate Treatment COA:

Man was treated differently because he was not guaranteed a job when he got better

Guerra Case holds it is ok to treat pregnant women better.  Can argue under Guerra that we need to give pregnancy leave in order to allow for equal opportunity.  Does the preferential treatment need to be a policy? Or can it be individual instances of better treatment.

· Old case that can be viewed as a stretch of Title VII.  It is vulnerable to reinterpretation of the current court.

Disparate Impact:

Neutral Policy: only 2 weeks sick leave

Man argues that pregnancy leave has a disparate impact on men. 

(((How can you argue this when there isn’t a policy of allowing pregnancy leave and that only this individual was given preferential treatment???)))

Employer has a defense that it is ok to make accommodations under Guerra for pregnant women.

Employee argues whether Guerra is still good law.

Family Medical Leave Act:

Man would have a COA if he meets the statutory requirements because he is entitled to 12 weeks leave without pay.  

3. Sexual and Other Discriminatory Harassment

I: What constitutes sexual harassment?

Problem: Conduct that is appropriate outside the workplace, but not be appropriate at work.  However, society’s habits outside of work are often still brought into the workplace.

Another problem with sexual harassment is that women are often not willing to take official action.  

· The law encourages the employer to come down hard on the accused and so people do not want to throw around accusations lightly.  They think they are overly sensitive and don’t want to get the harasser fired.

· Also there is a fear of retaliation

· Also often the policy for sexual harassment at the workplace is flawed.  Ex. the supervisor is the harasser and the one that the harassment should be reported to.

2 Kinds of Sexual Harassment:

1. Quid Pro Quo

· Results in tangible economic injury such as firing or demotion.

· Job is often conditioned on sexual favors.

2. Hostile Work Environment Claim

· Meritor established the standard

· Harris refined it.

· Burns defined unwelcome.

· Oncale expanded the COA to same-sex harassment.

· These 4 cases define the standard and then we must look to other cases to find the facts that have been held to meet these established standards because only the facts give the standards content.

Meritor Savings Bank v. Vinson

Facts: Woman is the assistant branch manager at a bank.  She had sex with her supervisor at the bank 40-50 times, she was raped, fondled, and he exposed himself to her.  The eggregious facts make this case more clear than most hostile work environment claims.  ( never complained and then she quit and brought this sexual harassment action.

I: Can the ( prove a Title VII sexual harassment case even though she voluntarily had sex with the harasser?

Holding: Yes.  The fact that she did not prove that she was forced to have sex against her will is not a ( to the harassment claim.  The correct inquiry is whether the ( indicated by her conduct that the alleged sexual advances were “unwelcome” (Burns later defines what unwelcome means—uninvited and offensive).  Evidence of П’s sexually provocative speech or dress is not irrelevant as a matter of law in whether the П found the sexual advances unwelcome.  FRE 412 governs the admissibility of behavior to prove predisposition and this evidence may only be admitted if its probative value substantially outweighs  the risk of harm and unfair prejudice.  Evidence of Reputation is admissible only if П puts it in controversy.

PF Case as Defined by this Court:

1. Unwelcome

2. Words or Conduct

3. That are sufficiently severe or pervasive

4. To alter the conditions of employment

5. (and thereby) create an abusive or hostile work environment.

· Isolated comments are not enough

· Can be one very egregious incident

· Can be many smaller bad acts

· Focus is not on the intent of the harasser, but on the effect on the employee in the workplace.

· In hostile work environment claims the Π does not have to prove that she lost tangible benefits because of the harassment.

· This case uses the “Lust Model” of discrimination—sexual conduct that, in and of itself, explains that discrimination is “because of sex.”  In some of the other models, it is not as evident that the harassment was because of sex.  However, court are willing to infer from the lust model that there was discrimination because of sex.

Questions left unanswered by Meritor:

1. Because Meritor’s facts are so egregious we are unsure what facts short of sexual assault will create liability.

2. When does an employer become liable for his employee’s harassment?

3. What step must the employer take to escape liability?

Harris v. Forklift Systems, Inc.

Facts:  Π worked as a manager at an equipment rental company.  Hardy, the president, insulted Π making derogatory remarks about women and made her the target of unwanted sexual innuendos.  He asked Π and other female employees to get coins from his pants pockets.  Π confronted Hardy and he apologized and promised to stop.  A short time later he made another offensive comment in front of other employees and Π quit.  Facts here are less egregious than Meritor.
I: Does the sexual harassment have to be psychologically injurious in order to constitute an abusive work environment?

Holding: No.  Title VII comes into play before the harassing conduct leads to a nervous breakdown.  Π does not have to show concrete, psychological harm in order to prove that there was a hostile work environment.  The court uses the Meritor PF case and adds two elements. The Π must prove that she subjectively believed that the conduct was severe and pervasive such that it create a hostile work environment and that the reasonable person would find the same.

New PF Case:

1. Unwelcome (uninvited AND offensive)

2. Words or Conduct

3. That are sufficiently severe or pervasive

4. To alter the conditions of employment

5. (and thereby) create an abusive or hostile work environment.

 Harris adds:

6. A reasonable person must agree that the conditions were sufficiently severe and pervasive to create a hostile work environment (objective test),  and 

7. That this Π believed the same (subjective Test).

· This case uses the POWER MODEL to prove discrimination.  Under this model, actions on the part of an employee that make it clear to women and other employees that women are subordinate.  Employee objectifies the woman sexually to maintain male power and superiority in the workplace.  This creates an abusive and hostile work environment, but not in the same way as discrimination under the lust model.

· Is discrimination under the power model “because of sex”?

There is not as strong a correlation between the conduct and the gender in this kind of case as there is under the lust model.  The argument is that the discrimination is still because of sex because content only has to be sexual.  Arguably, this kind of conduct is less conscious and difficult to control.  Whereas the desire model is based on more conscious decisions.

· This raises the issue of what happens when the comments are focused on women but do not have a sexual content?  Is this a disparate treatment? Disparate impact? Or sexual harassment? May be a disparate treatment.  Is it really sexual harassment?  Not under the lust paradigm, but it is under the power model.  Oncale resolves this question and allows for a finding of sexual harassment even when the harassment does not have sexual content.

· Lower courts after Meritor, especially in the 5th Circuit were setting very high standards for proof of harassment.  One 5th circuit case said the harassment had to destroy the employment opportunity before there was a COA created.  Harris changed this and relaxed the standard somewhat.

Π can allege 3 kinds of harm that result from sexual harassment:

1. Hurts job performance.

2. Discourages employees from remaining on the job

3. Keeps employees from advancing in their careers.

· If Π wants to get $ he must show actual damages, but the COA does not require this to win.
What is the appropriate objective standard?

Would the conduct offend the reasonable person? Woman? Victim?

· If use the reasonable person standard then may perpetuate stereotypes because there is a danger that people may find that women should expect to be harassed to a degree at work.  Another problem is that it probably can never incorporate everyone, especially not those who are not a part of the group that built the standards—who were primarily white men.

· Better for long-term goals because it will eventually show that all reasonable people should find harassment bad.

Reasonable woman standard?

· May perpetuate stereotypes, create tension among the sexes, and might insinuate that men would think it is okay to harass and so can only look at it from the perspective of a woman if the harasser is to be held liable.

· This may be better for short-term goals because would take into account sensitivities more.

Reasonable victim?

· Ie. A reasonable person in the position of the Π?

Burns v. McGregor Electronic Industries

Facts:  During Π’s employment with (, the owner talked about sex, asked Π to watch porns with him, made lewd gestures, and he asked her to give him oral pleasure.  Π refused (’s weekly requests for dates and he told her she must not need her job very bad.  After photos of Π were taken by her father depicting her nude with nipple piercing in two motorcycle magazines, ( told Π the other employees were trying to get rid of her and that he might not stop them if she didn’t go out with him.  Π went to his house for dinner with her father and her father told him to stop harassing her.  District court found that ( made unwelcome sexual advances, but because of Π’s conduct outside works she could not have been offended by this conduct.

I: What is unwelcome conduct?

Holding:  Unwelcome conduct is uninvited and offensive conduct.  Only the Π’s work-related conduct is relevant in determining what is unwelcome to the Π.  The Π’s promiscuous private life does not provide lawful acquiescence to unwanted sexual advances at work.  Whether the (’s conduct was “unwelcome” is a purely subjective determination—how the Π viewed the conduct.  The real issue is whether Π did anything at work to insinuate that this conduct was welcome or unwelcome. 

I: What about the woman who engages in sexual banter at work? Does that mean that sexual conduct or words directed at her would be unwelcome? Unresolved.

What if the Π’s work environment were sex-related (Hooters or a strip club)?  Then the harassment would either have to be quid pro quo or especially egregious conduct in a hostile environment claim.

Arbritration:

There is a move toward arbitration in workplace disputes such as sexual harassment, disparate treatment, and disparate impact because courts are reluctant to get involved in these kinds of cases.

Arbitration is bad in civil rights cases for several reasons: discovery is bad, rules of evidence don’t apply, not appropriate in civil rights cases such as Title VII because there are repeat players who hire the arbitrator who the arbitrator may feel an obligation towards because that employer is paying him and he wants to be rehired (whereas in labor disputes both the labor union and the management are repeat players).

Harassment by a member of the same sex:

We read Oncale for 3 reasons:

1. It recognizes a COA for same sex harassment.

2. Supreme Court accepts for the first time the model of same sex harassment.

3. The decision opens a problematic area of the law by emphasizing that the discrimination must be “because of sex.”

Before Oncale the lower courts were in disarray . . . 
Oncale v. Sundowner Offshore Services, Inc.

Facts: Π, an effeminate man, was working on an eight-man crew oil rig.  He was forcibly subjected to sex related humiliating actions in the presence of the crew.  He was physically assaulted and threatened with rape.  His complaints to supervisory personnel produced no remedial action.  He eventually quit, asking that his pink slip reflect he did so because of sexual harassment. 

I: Can workplace harassment violate Title VII’s prohibition against discrimination because of sex when the harasser and the harassed employee are of the same sex?

Holding: Yes.  Workplace harassment is always actionable regardless of the harasser’s sex or sexual orientation.  Scalia took a broad view of Title VII and ( argues that this will create a federal rule of civility by recognizing same sex harassment.  However, Scalia says that this will not prohibit all verbal or physical harassment; it is only directed at discrimination because of sex.  This emphasis on because of sex makes it harder for Π to prove his PF case.  

· This raises the bar somewhat because before if the harassment was proven it was assumed to be because of sex because of the sexual content, however, under the power model this sexual content is absent and so there must be proof it is because of sex.

· A defense would be to say that they discriminated against him because he was gay or young which is not protected under Title VII.

Models which may help to prove because of sex (we don’t actually know how to prove or define “because of sex”:

1. Lust Model/Desire Model—sexual content


2. Power Model—conduct to subordinate or degrade

3. Content Model—the social impact of the workplace behavior often depends on a constellation of surrounding circumstances, expectations, relationships, and common sense.  This is the “something else” that proves by looking at all the conduct in light of the circumstances that the discrimination is because of sex. Ex. It would not be harassment for a coach to slap a football player on the ass in the locker room, but it would be harassment for a coach to slap his secretary on the ass.

4. Gender stereotyping Model—parallel of the Price Waterhouse case—conduct suggests a general hostility toward a man or woman because he or she does not conform to stereotypes of his or her gender.  It is possible for a person to channel general hostility toward sex on one person.

How do you prove “because of sex” with same sex harasser and victim?

The Sexual orientation of the Π does not matter, but the sexual orientation of the ( may make it easier for the Π to prove his case because it could bring the lust model into play which infers “because of sex.”  It does not matter what the Π believed the (’s sexual orientation to be unless Π can prove that his belief that the conduct created a hostile work environment was objective. 

1. Straight on Straight

· Hard to prove.  Usually this is under the Power or content model.  Can argue that a woman discriminates against another women or man against man because that person does not conform to the stereotypes of that sex.  

2. Gay on straight

· Lust Model.  Prove the gay man is harassing the man with sexual content and because of sex is inferred.

3. Straight on Gay

· Oncale.  Can prove this under the power model or may be context or sex stereotyping model.  This is a more difficult to prove because the “Because of sex” is not inferred under these models because of the lack of sexual content.

· Π must show discrimination against him is because he is male, not because he is gay.

4. Gay on Gay

· Lust model.  Easy to prove—because of the sexual content/attraction the because of sex is inferred.  

· This is the exception to the rule that there is not sexual orientation protection under Title VII.

5. Gay Man on Straight Woman

· Must prove that there was some animosity because of gender under the power or content or sex stereotyping model.

How do the courts handle an equal opportunity harasser?

It can be argued that it’s not discrimination under the equality approach because the offensive conduct and remarks are directed toward men and women.

Can try to argue under the model that maybe the man was discriminating against the woman because of sex under sexual content in the lust model and against the man under a content model.

· Facial problem with the statute.

Problem 7.2

Π was a high school student hired to cut grass.  He wore an earring and other male co-workers called him fag or queer and he was told that his coworkers were going to “take him into the woods and get him up the ass.”  A co-worker also grabbed him by the testicles to see if he was male or female.

Although there are sexual comments, this seems to fit best under the power or sexual stereotyping model.  Can argue ( is a latent homosexual and prove case under the lust model, but may not want to get into this.  Hard to prove content here because there is a single sex workplace and therefore no comparator.  However, a comparator shouldn’t be necessary when there is direct evidence, such as words and touching, as there is here.  Can just prove that the touching was sexual in nature under the content model and therefore the harassment was because of sex. 

****Need to work through a hypo with a Transsexual under all these COA with these models***

Burlington Industries v. Ellerth

Facts: Ellerth was a salesperson in one of Burlington Industries’ divisions.  She was harassed by a mid-level supervisor who was not her immediate supervisor.  She alleges 3 instances of threats to deny her tangible job benefits.  None of these threats were fulfilled.

I: Is this a quid pro quo or a hostile work environment claim?

Holding: This is not a quid pro quo claim because it involves only unfulfilled threats and there is no tangible loss.  It is therefore a hostile work environment claim.  Π must prove that the conduct was severe and pervasive under this hostile work environment claim.

I: When is the employer liable for harassment by one of it’s employees at work?

Holding: 

1. If the harasser is the alter-ego of the company then the company is liable for the actions of that supervisor.

2. If the harasser is a mid-level supervisor and it is a quid pro quo claim (tangible change in the benefits or conditions of employment) then the employer is vicariously liable and there is no defense.

3. If the harasser is a mid-level supervisor and the claim is one for hostile work environment then the employer is vicariously liable, unless it can prove the affirmative ( available: 1) policy was in effect to correct and prevent this kind of harassment.  The policy must be effective, and 2) the employee was unreasonable in not using the policy.

4. If the harasser is co-worker in a hostile work environment claim then the Π must prove that the employer was negligent by proving that the employer knew or should have know about the harassment and did not stop it.

· 5th Circuit has made this a higher standard by requiring the employer to have actual notice.

5. What happens if there is a co-worker in a quid pro quo environment???

Ellerth is a good holding because it is proactive—encourages employers to have a good sexual harassment policy and encourages employees that are harassed to report.

Quid Pro Quo—harassment that has tangible effects—pay, status, and promotion.

Hostile Environment—no tangible effects of harassment.  Threats are never carried out but conduct is severe and pervasive.

Issues to consider:

· Who is the employer for purposes of establishing negligence?

· If employer, then will argue every worker is a co-worker

· Argue what must be in a good policy

Chapter 7- Part C.3-Grooming and Dress Codes-

A. The most blatant form of Gender (“G”) discrim in employment=employer dress and grooming codes that treat men and women differently.

B. Willingham (5th Cir)-said dress/groom codes OK b/c they are not based on fundamental rights or immutable traits. These codes are more closely related to the employer’s choice of how to run his business than to equality of employment opportunity. KEY(the mere fact of G specific differences in dress/groom does not violate T7 (title 7). KEY(the court is seemingly establishing a DE MINIMUS test: if the sex distinctions are too trivial no federal intervention.

C. KEY CONCEPT(this mirrors the idea that sex harassment (“SH”) that is not pervasive or hostile does not=actionable under T7. BUT( a minor incident of SH becomes actionable as a quid pro quo when job benefits are contingent on acceptance of the discrim remarks/conduct SO(what if employee is threatened w/job loss on the grounds of hair too long.

D. Carroll (7th Cir)-HELD-T7 violated when the employer’s dress code did not treat women equally(men could wear business attire but women had to wear uniforms.

E. Craft(8th Cir)-TV station hired lady for on-air and tried numerous times to get her dress and make-up right. The audience (through focus groups) did not like the way she looked and after awhile she was fired. She sued claiming that the appearance standards were stricter for women than for men and even if not unevenly applied the standards themselves were discrim. COURT(was reviewing district court decision that there was no discrim. WHY(one female anchor never had any remarks about her appearance, and several males on occasion were told to lose weight or conform to the appearance standard. KEY(there may have been emphasis on the feminine stereotype of softness and bows BUT these were incidental to a true focus on consistency of appearance, color coordination, effects of lighting and the conservatism of the TV market which were permissible appearance standards.

KEY(Courts have recognized that an employee’s appearance can contribute greatly to a corp’s success so reasonable dress/grooming code is OK. 

F. ISSUE-what if law firm said to woman atty its required for you to wear sexy clothes b/c it would help our client at trial? Or as a condition to make partner. KEY( remember Pricewaterhouse. There the Court said that an employer violates T7 when gender is the motivating factor in an employment decision. Was not the focus group, the focus on softness, and the comparison with other women anchors=G as a motivating factor. KEY(can Craft be justified as an informal BFOQ defense b/c of the visual medium of TV.

G. Look at problem 7.3.

4. Discrimination on the Basis of Sexual Preference-

A. DeSantis (9th Cir)-many gay men and women brought T7 claims alleging that they were discriminated against because they were homosexuals. Trial court threw out the claims. They argue that the district courts erred in finding T7 does not prohibit discrim on the basis of sex pref (sex=includes sexual orientation), and they argue that they could have proved at trial that discrim against homos disproportionately affects men and this impact and correlation b/w sex pref discrim and discrim on basis of sex=sex preference as a subcategory of “sex.”

COURT(1. citing Holloway (9th Cir) to hold that T7 does not prohibit discrim based on sex pref b/c T7 sex discrim provisions were to put place women on an equal footing w/ men and that Congress only had the traditional notions of “sex” in mind.

2. No disparate impact claim either b/c Griggs sought to effectuate a major congressional purpose-protection of blacks from employment discrim. So if no congressional mandate or intent to cover or protect on the basis of sex pref then no disparate impact claim. Court says this is bootstrapping and it would not achieve by judicial construction what Congress did not do and refuses to do.

3. Effeminacy-one plaintiff argued he was fired b/c he had an earring. Smith (5th cir) held that, due to legis history, T7 does not prohibit discrim on the basis of effeminacy. Court agrees. KEY KEY KEY(this is undercut by Pricewaterhouse-which protected a woman for acting too masculine.

4. DISSENT-says there’s a disparate impact claim but that it would be difficult. The neutral policy=homosexuality as a disqualifier, but it would not be enough for the plan to show that the employer employs a disportionately large number of female homosexuals and a small number of male homosexuals. Rather it is necessary to establish that the use of homosexuality as a bar disportionately impacts on MALES(in the whole). This might be shown if  homosexual males were a very large proportion of the total applicable male population.

B. ISSUE-are sex and sex pref separate. Also, maybe by having sex pref protected in T7 it will make women as equal to men. This is so b/c of heterosexism which allegedly reinforces sexual stereotypes and forces women to conform to a subordinate role than men (Capers article).

C. Faraca (5th cir)-court found race discrim in a refusal to hire a white M’d to a black when blacks M’d to blacks had been hired. ISSUE(if the race of a spouse can establish RD (racial discrim), why can’t the gender of a sex partner establish gender discrim?

D. Discrimination on Account of Religion
1. Nondiscrimination and the Special Duty to Accommodate Employee’s Religious Practices-RD cases often proceed on the same theories of discrim as RD and GD. There are cases where plan claims def admitted its religious motivation and others in which the courts must infer an impermissible purpose from more circumstantial evidence.

A. Van Koten(7th cir)-Plan=Wiccan and made statements that he was a vegetarian, Halloween=holy (fired 2 days after he said this), believes the sun & moon=gods, and does astrology for co-workers. He also failed to fill out papers and follow procedures of his job and was fired. Plan claims his employer fired him b/c of his Wiccan beliefs. District court said he did not make his prima facie (“PF”) claim.

RULE(under T7 it is unlawful for an employer to fail or refuse to hire or to discharge any person, or to discriminate against any person with respect to his compensation, terms, conditions, or privileges of employment b/c of such person’s religion. RELIGION=includes all aspects of religious observances and practice and belief as well, UNLESS an employer demonstrates that he is unable to REASONABLY ACCOMMODATE to an employee’s or prospective employee’s religious observ/pract W/O AN UNDUE HARDSHIP on the conduct of the employer’s business. KEY(an unlawful employment practice is established when the complaining party demonstrates that religion was a MOTIVATING factor for any employment practice, even though other factors also motivated the practice.

PF TEST( claimant normally meets the PF burden if he demonstrates: 1. he is a member of a protected class (belief must be sincerely held).

2. he was qualified for the job in question.

3. he was discharged or suffered adverse employment decision.

4. and that the position remained open after his discharge to similarly qualified candidates.

5. District court said that plan needs to show that the employer had knowledge of the employee’s religious beliefs. The 7th cir never expressly requires this but said that knowledge, regardless whether it is required in an PF test, would also be RELEVANT to the issue of pretext. KEY(then if PF met employer has opportunity to “produce” evidence (like in McDonnell) of a SLNDR. THEN(employee can prove pretext(plan argued the proximity of Halloween statement and his firing=evid of pretext but court said that that was speculation even though the proximity b/w adverse employment actions and allegedly discrim incidents can imply a genuine issue of material fact over the cause of the discharge).

HERE( 7th cir said that the record contains sufficient evidence that the PF was made but that plan failed to raise a genuine issue of material fact that the SLNDR was a pretext.

B. Van Koten=disparate treatment case.

C. PF test for reverse discrim b/c of religion. Shapolia (10th cir) (plan claimed he was terminated b/c he was not Mormon like his supervisors). REVERSE DISCRIM PF TEST(plan must show 1. that he was subjected to some adverse employment action.

2. that, at the time the employment action was taken, the employee’s job performance was satisfactory.

3. and some additional evid to support the inference that the employment actions were taken b/c of a discriminatory motive based upon the employee’s failure to hold or follow his or her employer’s religious beliefs.

D. DEFINITION OF RELIGION § 701(j) 1972 amend. T7-includes all aspects of religious observance and practice, as well as belief UNLESS . . . etc. (see above). KEY(if the employer in Van Koten had fired plan b/c of his vegetarianism, an observance or practice of Wicca, would that not violate T7?

E. SUPREME COURT DEFINITION OF RELIGIOUS BASED BELIEF-came from all those conscientious objector cases. RELIGIOUS BASED BELIEF=a sincere and meaningful belief which occupies in the life of its possessor a place parallel to that filled by God of those admittedly qualifying for the exemption. Later expanded to include moral and ethical beliefs that assumed the function of religion in the registrant’s life. KEY(only if the belief rests SOLELY upon considerations of policy, pragmatism or expediency does it fail to qualify. Does atheism=religion.

F. Pime (7th cir)-plan a Jew complained that teaching tenure position denied to him b/c school wanted to set aside places for Jesuits. Posner said the man was not denied the job b/c he was a Jew or b/c he was not a Catholic only b/c he was not a Jesuit-he said then there was no religious discrim. BUT(the S. Ct. in Phillips reached a seemingly opposite result where the employer, which discriminated against women w/ preschool children, claimed it did not engage in GD or SD b/c it was gender plus the age of the kids that was the disqualifier. COURT(sex plus another factor still equaled SD.

G. KEY RULE(even if a belief is religious it must be sincerely held(maybe prior conduct inconsistent w/ the professed belief will show no sincerity.

H. KEY RULES(if the employer discrim on the basis of religion that is not the end of the story. Sometimes it is permissible.

1. Normal mixed motives analysis applies-while a violation of T7 for religion to be a motivating factor in an employment decision, an employer may limit a plan’s remedies by showing it would have taken the same action for NONDISCRIM reasons. Cowan (8th Cir)-plan can proceed under Pricewaterhouse mixed motive analysis if an employee first establishes that religion was a motivating factor in the employment decision. Then the burden shifts to the def, to show that it would have made the same decision in the absence of the illegal criteria. KEY(a plan=entitled to have their case analyzed under mixed motives standard if they present evid of conduct or statements by persons involved in the decision making process that may be viewed as directly reflecting the alleged discriminatory attitude.

2. Certain religious org are permitted to discrim based upon religion but not race, sex, or other prohibited ground.

3. BFOQ.

4. RELIGIOUS RESTRICTIONS MAY ALSO BE UPHELD WHEN NECESSARY TO AVOID ESTABLISHMENT CLAUSE PRONLEMS-usually cases on this ground deal with teachers in public schools handing out Bibles and preaching to kids. BUT other cases have gone against employers who barred religious artifacts outside of cubicles/office, that barred religious advocacy, or when there was no harm or disruption due to the religious activity.

I. 1972 amend. created a special theory of liability for RD. KEY(an employer must not only avoid discrim but also REASONABLY accommodate an employee’s religious observance UNLESS to do so would be an UNDUE HARDSHIP on the employer’s business.

1. ACCOMODATION-S. Ct. in Ansonia has said the fit b/w the employee’s religious needs and the employer’s offered accommodation does not have to be very tight. KEY(the accommodation prong is very very differential to the employer(Once an employer has made a reasonable accommodation then the employer has satisfied its duty under § 701(j). No need to require the employer to choose any particular reas accommodation.

2. UNDUE HARDSHIP-only comes into play if the employer fails to offer any reas accommodation. KEY(anything MORE than a De Minimus cost can be an undue hardship (TWA)—both monetarily and also if it is a burden administratively for the employer. The accommodation will be an undue hardship if it would require the employer to violate federal laws (refusing to provide SSN#).

J. Wilson (8th cir)-X a catholic made a religious vow to wear a pro-life button (almost at all times) w/a picture of a fetus on it until abortion was ended. This caused a disruption at work and her boss offered her 3 options: 1. wear it only in her cubicle 2. cover the button at work 3. wear a button w/o the picture. She said she could not do it b/c she was a living witness. She was then fired and X claims RD.

COURT(employee makes a PF of RD by showing that: 1. the employee has a bona fide religious belief that conflicts w/ an employment requirement

2. the employee informed the employer of this belief

3. the employee was disciplined for failing to comply w/the conflicting employment requirement.

TRIAL CT-found that options 1 & 2 were not reas accommodations of X but that making her cover the button was a reas accommodation b/c the court found that her vow did not require her to be a living witness. Also, there was an undue hardship on the employer (40% loss of productivity).

COURT(upheld the trial ct, one b/c even though her religious beliefs did not cause any other employee to miss work or reschedule (the typical reas accommodation dispute) it caused a great fuss at the office (especially the photograph), and that being a living witness was not in her vow b/c she only came up w/that when her boss told her to cover the button (so the covering was reas accommodation), and no inquiry into undue hardship b/c once employer offers reas accommodation that’s the end of the inquiry.

K. KEY(number of courts have rejected claims b/c the employee did not allege or prove that her religious beliefs REQUIRED certain conduct, even if they motivated it.

L. KEY RULE(undue hardship is a defense for the employer in a reas accommodation claim, it is NOT a defense to a charge of disparate treatment RD. BFOQ might be a defense. This is put into doubt by the Brown case (8th cir), a straight up disparate treatment RD case, where the employer raised accommodation as a defense arguing that b/c the plan never explicitly asked for accommodation he could not claim T7 protections. The court seemed to accept this approach and said that the employer could prevail if it could show reas accommodation would create an undue hardship.

M. RULE(employer banning crucifix and allowing other jewelry=discrim on the basis of religion.

N. Brown (8th cir)-did reject the argument that a def could not violate the duty to accommodate unless the employee explicitly requested an accommodation-cases say you kind of need only enough info about an employee’s religious needs to understand the existence of a conflict  b/w those religious practices and the job requirements. BUT knowledge of strong religious beliefs does not place an employer on notice that she might engage in religious activity, one case said.

O. ISSUE-if co-worker backlash in the race/gender arena is not a justification for race/gender discrim, then why is co-worker backlash relevant in RD? Maybe some religious practices cannot be accommodated.

P. Note on religious institution’s exemption from the prohibition of RD-religious entities are exempted from T7’s prohibition of discrim on the basis of religion. But, even religious employers are barred from discrim on the other grounds listed in T7. 2 KEY QUESTIONS-1. is the employer religious 2. and if so is the discrim it practices religious in nature.

RULES( §702(a)-this title shall not apply to a religious corp, ass’n, educational inst, or society w/ respect to the employment of individuals of a particular religion to perform work connected w/carrying on the activities of such an entity. Further, the equal employment provision of T7 do not apply to employment by an educational inst of individuals of a particular religion if the educational inst is owned, supported, controlled or managed by a particular religion or religious corp, if the curriculum of such school is directed toward the PROPOGATION of a particular religion. KEY(this is narrowly construed so it does not exempt an inst merely affiliated w/ a religious org. KEY TEST(is whether the inst is primarily secular or primarily religious taking into account affiliation, purpose, faculty, student body, student activities, and curriculum.

Q. Note on BFOQ defense to RD-b/c of religious exemption church related orgs rarely need BFOQ. But some inst not w/in the exemption but who are religiously oriented have used the BFOQ defense. KEY( look at Johnson Controls which limited the BFOQ defense.

R. Note on the Establishment Clause-KEY-some accommodations may go too far and violate the Const (like a Conn law which prohibited employers from requiring an employee to work on the Sabbath), but the reas accommodation requirement does not violate the Estab Clause.

Combs (5th cir)-ISSUE-was whether the dist ct correctly determined that the Free Exercise Clause precluded it from considering plan employment discrim case, even when the challenged actions are not based on religious doctrine. Woman was a pastor and was M’d and got pregnant, after that everyone at work seemed to question her competence and ultimately let her go.

COURT(prior to 1990 all agree the dist ct would be correct b/c of the McClure church-minister exception to T7. Woman says Smith destroys the exception.

McClure (5th cir)-dispute b/w church and a minister. B/c this was a SD or GD case the T7 exemption did not apply but looked at the Free Exercise Clause(applying T7 to the employment relat b/w church and a minister would involve an investigation and review and would cause the state to intrude upon matters of church administration and government. Most other circuits adopted this.

Smith-S. Ct. heard peyote case where plan claimed that criminal sanctions against them for smoking reefer violated the Free Exercise Clause. COURT(the free exercise right does not relieve a person of the obligation to comply w/a valid and neutral law of general applicability on the ground the law bars/allows conduct that the religion allows/bars.

COURT HERE( looks to Catholic Univ-which said that govt can burden the free exercise of religion in 2 ways: 1. by interfering w/a believer’s ability to observe the commands or practices of his faith 2. by encroaching on the ability of a church to manage its internal affairs. Thus, Smith did not address Free Exercise protection in a church’s internal management. SO(Smith concerned individual free exercise and did not purport to overturn the church-minister exception. The ministers says that her case is different that Catholic Univ b/c there would be no cause to evaluate church doctrine in her case. BUT NO GOOD(govt interference both includes evaluating/interpretating church doctrine and investigating ED claims by ministers against the church.

E. National Origin and Alienage Discrimination-

1. National Origin Discrimination-“Irish need not apply.” The only S. Ct. decision on T7’s prohibition of NOD is Farah. The employer there refused to hire a citizen of Mex., who was a lawfully admitted resident alien, b/c the person was not a US citizen. The Court dismissed the disparate treatment claim b/c NOD refers to the COUNTRY from which a person or her ancestors cams-it does not refer to a person’s citizenship status. Then the Court turned to disparate impact and dismissed that as well b/c the plan failed to show that the citizenship requirement had a disproportionate impact on persons of Mex. ancestry. KEY(Farah settled 3 points: 1. T7’s prohibition of NOD prohibits discrim based on ancestry NOT discrim based on alienage. 2. both disparate treatment and impact analyses are applicable in determining NOD. 3. T7 DOES protect aliens from employment discrim based on race, color, sex, religion and nat’l origin. 2 UNANSWERED ISSUES- 1. does T7’s protection of aliens extend to aliens who cannot legally work in the US. 2. did the Court hold that the term nat’l origin does not include a US nat’l origin.

A. Fragante (9th cir)-man of Phillipino descent applies for DMV clerk job. He scores really well on the written test but he has an accent and during the interview, all the interviewers thought this accent would interfere w/his job duties.

COURT(1. def argued that plan failed to make their PF case he failed to show he was qualified for the job. But the court notes that the plan presented expert evid and the EEOC says that a plan who proves he was discrim against solely b/c of his accent does establish a PF NOD claim, and plan was never told he was not qualified only that he was less qualified.

2. ISSUE-did the def give a SLNDR(court says yes b/c plan was not selected b/c of the harmful effect his accent had upon his ability to communicate orally, not merely b/c he had an accent. KEY RULE(employers may lawfully base an employment decision upon a person’s accent when—but only when—it interferes MATERIALLY w/job performance.

3. PROBLEM-lots of the evid of the SLNDR/BFOQ (court kind of mixes it up here) came from the interviewers and they did not have a standardized assessment.

B. Farah said that the term nat’l origin did not include alienage but look at Biggens(would find a T7 violation when the accent discrim was used as a proxy for NOD. KEY(also if the employer hired others w/heavy accents then that would be a pretext maybe.

C.GENERALLY-job rules requiring that English only be spoken in the work place or requiring the ability to speak English have withstood attack under T7(Garcia, Rush.

D. KEY RULE(under T7 Native Americans have been treated as a racial minority and have been protected from discrim on the basis of nat’l origin. §703(i)(allows preferential treatment of Indians by businesses near reservations, but T7 does not permit an on-reservation employer to prefer one tribe over another.

E. §1981-Donaire (11th cir)-does prohibit discrim based on foreign ancestry or ethnicity. What about accent?

2. Alienage Discrimination-

A. 1. Farah-T7 alienage discrim is not included w/in T7 prohibition of NOD.

2. §1981(accords all persons w/in the jurisdiction of the US the same right to make and enforce Ks as is enjoyed by white citizens. The limited appellate authority indicates that §1981 prohibits alienage discrim in both state and private employment. ISSUE(does §1981 also prohibit alienage discrim against aliens who cannot legally work in the US. 2 possible approaches here: 1. analyze under disparate treatment, including the mixed motive and after acquired evidence doctrines. 2. hold that the IRCA places unauthorized aliens outside the scope of §1981 protections.

KEY(one court, which thought that §1981 prohibited alienage discrim held that §1981 does not protect US citizens from citizenship discrim. ALSO(even if §1981 protects US citizens from citizenship discrim a foreign corp may have a treaty right to discrim in favor of its fellow citizens.

ISSUE(is there some kind of BFOQ or business necessity defense against §1981(none in the statute and no case law on it.

3. The IRCA-the statute requires employers to discrim against unauthorized aliens, but also prohibits employers from discrim against aliens who are authorized to work in the US. Also, the statute prohibits NOD and discrim against US citizens (legis history says this was really for recently naturalized citizens).

G. Retaliation-T7, §1981, and the ADEA create a remedy for certain retaliatory conduct.

1. §704(a)(it shall be an unlawful employment practice for an employer to discrim against any of his employees or applicants for employment b/c he has 1. opposed any practice made an unlawful employment practice by this title, or 2. b/c he has made a charge, testified, assisted, or participated in any manner in an investigation, proceeding, or hearing under this title.

2. §1981-even it does not prohibit retaliation explicitly recent appellate decisions have interpreted the statute as doing so(may be in doubt due to the S. Ct. case of Patterson.

3. McDonnell (read earlier)-plan apart of stall-in. The Court really did not focus on the retaliation in T7. BUT(it said that nothing in T7 compels an employer to absolve and rehire one who has engaged in such deliberate, unlawful activity against it.

4. KEY(there may be a sharp distinction b/w the courts’ opposition decisions and their free access decisions. Regarding free access retaliation courts have made the statute’s protections almost absolute.

5. Jennings (7th cir)-plan was discharged from her secretarial job after she delivered a salary schedule to school board members behind her supervisor’s back and was fired for disloyalty. She sues claiming unlawful retaliation.

COURT( 3 step analysis for retaliatory discharge under T7: 1. the plan has the burden of proving a PF case of discrimination based upon opposition to an unlawful employment practice. Plan meets this burden by showing:

a. she was engaged in statutorily protected expression, opposition to a seemingly unlawful employment practice.

b. she suffered an adverse employment action (some courts say that that means that adverse employment decision requires an adverse hiring, pay, promotion, leave, demotion, or discharge decisions and NOT unfair criticism, warnings, or evaluations, hostility of co-workers, surveillance, or a lateral reassignment. Some say the opposite and say that an adverse employment action is not required, holding that retaliation can result from acts beyond the employment relationship.).

c. and there was a causal connection b/w the statutorily protected expression and the adverse employment action (at minimum plan must show employer knew of the conduct, also proximity b/w conduct and adverse action is good). KEY(the plan need not establish that the action she was protesting was actually an unlawful employment practice, but rather only that she had a REASONABLE BELIEF that the action was unlawful. (Some courts take a different view: 1. good faith belief of a violation is sufficient. 2. some apply an objective reasonableness standard. 3. some require both good faith and reasonableness).

2. after PF established by plan(the burden shifts to the def to articulate a SLNDR for the adverse employment action. Disciplining an employee for protesting apparently unlawful employment discrimination does NOT=SLNDR. BUT(disciplining an employee for conduct that is UNREASONABLE, even if borne out of legitimate protest, does not violate T7.

3. burden then shifts back to plan to show that the def’s articulated reason was pretext for the actual discrim motive.

HERE(the substance of the plan protest, unlawful SD, was OK BUT it was unreasonable for her to deliberately disrupt the work environment and interfere w/the supervisor’s relat w/his own superiors.

H. Age Discrimination-age discrim is subject to rat’l basis review, and the ADEA is not as expansive as other T7 protections.

1. “Good cause” and “reasonable factors other than age”-

ADEA(it shall NOT be unlawful to discharge or otherwise discipline an individual for good cause. It seems clear that the ADEA does not require that the employer demonstrate the kind of good cause that might be appropriate before tenured or civil service employees are fired. Also, it is not unlawful to take any action otherwise prohibited where the differentiation is based on reasonable factors other than age. KEY(adverse action against older workers, but on bases other than age, is VALID. EEOC(makes clear that age must play no part in reasonable factors, for example the higher labor costs associated w/the employment of older employees do not constitute reasonable factors other than age (at some cost level there might be a BFOQ).

2. Bona fide executive exception-although mandatory retirement is generally prohibited by the ADEA, bona fide executives can be mandatorily retired at age 65 under certain circumstances: 1. a bona fide executive remains fully protected by the ADEA until 65 and may not be discriminated against on age grounds except for mandatory retirement. 2. the employee must both be in a bona fide executive or high policymaking position and he must receive defined benefits of $44K a year.

3. Exception for Police and firefighters-ADEA permits state or political subdivisions to fail or refuse to hire or to discharge any person  w/respect to the employment of an individual as a firefighter or law enforcement officer, provided that the action is taken pursuant to a bona fide hiring or retirement plan that is not a pretext. Congress has allowed mandatory retirement at age 55. KEY(both firefighter and law enforcement officers are defined broadly.

4. Bona fide employee benefit plans-ADEA(it shall not be unlawful for an employer to take any action otherwise prohibited by the ADEA to observe the terms of a bona fide employee benefit plan, where for each benefit/package, the actual amount of payment made or cost incurred on behalf of an older worker is NO LESS than that spent on a younger worker. KEY(it permits age based discrim only in the payment of fringe benefits, not base compensation or other employment privileges, and then only w/in the parameters defined by the EEOC(employer has the burden to show its plan=bona fide

EXAMPLE(cost of $100K of life ins is $1K for workers aged 40, but $1K will only buy $70K of life ins for 60 year old-this is fine the actual cost is similar for both old and young although old man gets less benefit.

KEY(employers are permitted to define the average cost of workers in age brackets of no more than 5 years to compare w/the average cost of workers in the next younger bracket.

5. Early retirement incentive plans-look at OWBPA-such plans involve both carrots and sticks. The employer creates a window of opportunity during which the employee can obtain greater retirement benefits if he elects early retirement, when the window shuts the enhanced benefits disappear. Also, these plans, though no direct threat, are offered during downsizing and have an implicit threat that layoffs will follow if enough workers do not take early retirement.

OWBPA(1. permits a benefit plan that is a voluntary early retirement plan consistent w/ the ADEA. 2. a pension plan will not violate the statute solely b/c it provides for the attainment of a minimum age as a condition of eligibility for normal or early retirement benefits.

KEY(OWBPA does specify a rigorous laundry list of substantive and procedural requirements before a waiver of ADEA rights will be deemed knowing and voluntary (an employee who agrees to a plan that is illegal will therefore waive his rights if his consent is knowing and voluntary w/in the ADEA.

RULE(not only does the party asserting the validity of the waiver, usually the employer, have the burden of establishing that a waiver qualifies, but the ADEA further provides that for a waiver to be knowing and voluntary, an agreement must AT LEAST be: 1. written in a manner calculated to be understood 2. make specific reference to ADEA claims 3. not waive rights arising after its execution 4. be supported by consideration in addition to anything of value to which the individual already is entitled 5. advise the individual in writing to consult an atty 6. provide at least 21 days for the employee to consider her decision 7. provide a 7 day period during which the waiver may be revoked.

ALSO(special requirements when the waiver is sought as part of a program offered to a group of workers, such as an early retirement plan( 1. notice period is 45 days instead of 21 2. the employer must provide the group w/ detailed info concerning it, including job titles and ages of those selected for the program.

A. Oubre-an employee as part of a termination agreement signed a release of all claims against her employer. The release did not comply with the ADEA b/c it did not give her time to consider her options, no 7 days, and no mention under the ADEA. She received severance pay in installments. Now she sues under ADEA. EMPLOYER(claims that before plan can sue she must first tender back the monies they gave her, and if she failed to do so w/in a reasonable time after learning of her rights, the employee ratifies the K and makes it binding.

SUP. CT(said the OWBPA is clear(an employee may not waive an ADEA claim unless the waiver satisfies the OWBPA’s requirements. The rule proposed by the employer would frustrate the statute’s practical operation as well as its formal command. In many instances a discharged employee may have spent the money before they learned they could sue and would have no way to tender the money back. KEY(the employee’s mere retention of monies cannot amount to a ratification equivalent to a valid release of her ADEA claims, b/c the retention did not comply w/the OWBPA any more than the original release did. BUT(maybe employer has a restitution claims. KEY(the bad ADEA release may be valid as to other claims.

B. ISSUE(what about waivers in retirement plan regarding T7 or ADA claims?(no direct law here but one could argue the OWBPA standard should apply to T7 and ADA waivers. KEY(remember that an arbitration clause does not give up rights/remedies under the law-it just changes the forum.

C. Handout cases(Burger (2d cir)-disparate treatment ADEA case. RULE(Plan must satisfy PF case, then employer has burden of production to articulate a SLNDR, then back to plan to show pretext and the plan always has the burden of persuasion and proof to demonstrate that the challenged act was due to intentional discrim.

PF case= 1. plan was w/in the protected age group (at least 40yrs old) 2. was qualified for the position 3. was discharged and 4. the discharge occurred under circumstances giving rise to an inference of discrim. 

COURT(discusses the fourth prong and says its satisfied when age was a SUBSTANTIAL FACTOR in the adverse employment decision (this is contrary to other T7 claims where it must be a motivating factor). Also, in circumstantial cases there must be enough evid for the trier of fact to infer that age was a substantial factor-this is highly fact specific. KEY(the court stressed that the similarity of jobs held by an older and younger employee is the touchstone for determining whether a lay off is a violation of ADEA(for PF purposes the jobs only need to be similar, not identical, and always look at the totality of the circumstances.

Hyman (DDC)-disparate impact ADEA case(ISSUE-is there a disparate impact claim under the ADEA. S. Ct. has not expressly ruled on this. This court said that some courts recognize a DI case under the ADEA, other take a middle ground(assume that these claims are viable and then determine whether a PF case has been established when such an assumption is not dispositive of the case, others interpret Hazen as casting doubt on the ADEA DI claim.

COURT(said that no DI under ADEA, b/c of 1. the plain language of the ADEA 2. Congress codified DI after Griggs but did not do the same for the ADEA 3. age is not the same as race, gender(when one is young they benefit from age discrim.

Allen(c/l claims(look at

I. Arbitration- 2 kinds: 1. COMMERCIAL(governed by the FAA and is the avenue for sophisticated firms to pre-agree to avoid litigation and courts shall enforce these arbitration agreements. 2. LABOR(nat’l policy towards labor=hands off b/c Congress and the courts did not want to hear every quibble of labor in court. There is an appeal process to the NLRB.

ADVANTAGES OF ARBITRATION( 1. litigation is complex, drawn out and expensive, while arbitration is informal and can be cheaper and faster 2. access is better b/c many people who suffer employment discrim cannot get an atty b/c 71% of the cases are dismissed(so arbitration gives them a forum.

DISADVANTAGES OF ARBITRATION( 1. arbitrators are often chosen for their knowledge in their field so maybe they are disposed to the industry 2. maybe many arbitrators are old white men and would feel that the behavior complained of=business as usual (remember most federal judges are old white men) 3. discovery(employment discrim cases hinge on discovery which you get in court but a plan may not be able to use discovery or discovery that is not as extensive as it would have been in court 4. the subpoena power of arbitration is limited depending on the ass’n used—not the broad subpoena power of federal court 5. hard to depose witnesses in arbitration 6. arbitrators usually want to hear all the evid even evid that would not be admissible in court, KEY( arbitrator=both judge and jury 7. arbitration decision is final(FAA, so if they get it wrong you must live w/it and even if there was judicial review many arbitration awards do not provide the basis for the decision 8. no injunctive power 9. arbitrators are paid by the parties so they may have an incentive to find for the repeat payers(the employer and not the single case plan 10. arbitrators tend to split the baby; the awards are basically compromises so if the plan wins then really only get ½ the damages that would be available in court.

COST OF ARBITRATION(fees to arbitrator 1. filing fee w/ arbitration ass’n $500 minimum 2. hearing date(room rental, court reporter is extra and expensive 3. arbitrator fees(1 to 3 arbitrators: under AAA each must be paid $700 a day, JAMS $400 per hour, NASD $300 per hour. KEY(this cost is borne out by the parties not from state/federal taxes.

1. Gilmer-standard by which arbitration K will be measured: a. statutory rights must not be an issue in the arbitration agreement(the clause must only alter the forum and not the rights and remedies of a plan b. K principles still apply so a plan can always attack an arbitration agreement as an invalid K(no consideration, fraud, mutual mistake, and unconscionability c. arbitration agreement=waiver of a right to a judicial forum so the waiver must be knowing and voluntary(can be a heightened standard in the 9th cir or just the ordinary standard(in Wright the Supreme Court articulated the standard of clear and unmistakable waiver.

2. Rosenberg (1st cir)-ISSUE(whether Congress intended to prohibit enforcement of pre-dispute arbitration agreements covering employment discrim claims under T7 and the ADEA as a matter of law. COURT(neither the statute nor the legis history demonstrates an intent to preclude pre-dispute arbitration agreements(applies to T7 as well. BUT the arbitration clause must be valid, in this case the plan did not have the terms of the arbitration before she signed. ALSO(arbitration agreements that are unenforceable under the FAA are also unenforceable when applied to claims under T7 and the ADEA.

3. NYSE RULES(1. provides impartial arbitrators 2. has minimal discovery 3. is a better venue b/c it does give relief 4. has to be a written award.

J. Judicial Relief-

1. REMEDIES(what can you get for plan and potential liability for defendant

EQUITY V. LAW(T7 fashioned as a equity claim(court has discretion to give certain damages; ADEA(based on a legal claim, if a court finds age discrim it must give set damages and there is always jury trials

OLD T7(no jury trial; now there are jury trials

A. ORIGINAL T7 REMEDIES-1. back pay 2. injunction 3. reinstatement

BACK PAY(includes job related moneys(pay + raises + overtime + vacation pay + retirement + bonuses + prejudgment interest(only up to 2 years of backpay

KEY(plan has a duty to mitigate, depends on the skill of the employee and the job market

Moody-1st case to cut back judicial discretion under T7. Plan wanted back pay but the trial court said no. SUP CT(courts do have equity power BUT they cannot do just what they want(they must follow the principles/purposes of T7. ALSO(the courts should give the remedies that provide an incentive to employers to pay attention to what they are doing—beyond just injunctive relief. KEY(the court must make the victorious plan as WHOLE as possible.

INJUNCTIVE RELIEF( seniority, reinstate, instate. Courts rarely tell the employer to fire someone and hire the one that was discriminated against.

Franks(dealt w/seniority. Important b/c there are 2 types of seniority: a. BENEFIT SENIORITY—longer the employee is there the better the benefits are (employer pays) b. COMPETITIVE SENIORITY—wages/layoffs. COURT(gave the plan seniority as if they were hired and worked for a year BUT they did not take seniority away from the person that was hired instead of the plan(so 2 people w/the same seniority.

FRONT PAY(amount of $ plan loses after the judgment date(arises when the proper remedy would be for the employer to hire you.

PROBLEM( you do not want to displace a worker and to create hostility so you don’t put the plan in that job.

COURT(will then give front pay up to the time when the employee can get another job (need expert testimony for the present value of that pay). KEY(plan still has a duty to mitigate (Cassino).

KEY(judges order whether or not to give front pay and the jury decides how much. ALSO(if the employee mitigated before the suit the plan still can get front pay b/c they probably got a lesser paying comparable job.

ADEA(job related expenses are the same(back, front pay.

B. 1991 ACT-authorized plan to sue for compensatory and punitive damages. KEY KEY KEY(comp and pun damages are only available for intentional discrim(so none for disparate impact. ALSO(if you file a §1981 claim (allows comp and pun) w/a T7 claim you cannot get double damages.

ADEA(no compensatory damages.

WHAT ARE COMPENSATORY DAMAGES(1. PECUNIARY(out of pocket expenses, moving expenses, job search costs, loss of home, car, psychiatric/medical expenses. 2. NONPECUNIARY- pain and suffering, inconvenience, loss of consortium, loss of reputation, enjoyment, loss of prof’l standing, credit rating . . . etc.

5TH CIRCUIT(became really liberal on the type of evid needed to get this nonpec compensation(victim testimony is enough evid to establish this although a jury could disregard. OTHER CIRCUITS(need medical testimony.

PUNITIVE DAMAGES UNDER 1991 ACT(1. ADEA—allows for LIQUIDATED DAMAGES-like in K law (if K is breached then the specified K damages will be incurred). ADEA provides that liquidated damages=the amount of job related damages. 

HOW DO YOU GET LIQUIDATED DAMAGES(must prove it was a WILFUL violation(employer knew or recklessly disregarded the risk that the conduct=prohibited (not dealing w/the intent to discrim). KEY(its all or nothing under the ADEA, once you prove willful then you get liquidated damages at their full, if its not proven then no liquidated damages at all for the plan.

PUNITIVE DAMAGES AND T7-Kolstad-was a case of obvious SD. The standard is the reckless disregard of the law to get pun damages(it’s a subjective standard=the employer knew there was a risk and did it any way. COURT(fashioned a new agency rule b/c if you give pun too easily then there would be too many suits. Punitives are always OK when the employer itself takes the action BUT what about vicarious liability for the acts of individual employees w/the authority to hire/fire. RULE( employer is NOT vicariously liable regarding the decisions of its managerial agents where the decision of the manager took is contrary to the employer’s GOOD FAITH efforts to comply w/the law. KEY(this gives the employer a defense in the damages stage.

C. T7 CAPS ON COMPENSATORY AND PUNITIVE DAMAGES-

Size of employer
  Max amount of $ for comp/pun

Under 100 employees--------( $50K

101(200-------------------( $100K

201(500-------------------( $200K

501+----------------------(  $300K

KEY(this is in addition to all the job related expenses BUT a 6th cir case found front pay as apart of compensatory damages. KEY(plan needs to attach state tort claims to the T7 or §1981 claims(only for race).

D. ATTORNEY FEES( 1. T7—atty fees + costs (expert witnesses) allowed by T7 but there is a double standard. Easier for plan to get atty fees than for the defense to get it. Christiansburg(prevailing defs only get atty fees when the plan brings a frivolous action w/o foundation.

2. ADEA is the same.

E. TAX CONSEQUENCES(unless the money is for physical injury all the settlement is taxable as income.

RULE(punitives are not taxable.

F. EMPLOYER DEFENSE ON DAMAGES-read this part and add.

