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I. Intro – Background 

a. Issues of fact are determined by:

i. Pleadings

ii. Pretrial conferences

iii. Stipulations

iv. Laws

b. 2 principle issues:

i. Materiality 

1. What materials should be admitted by the trier of fact (virtually all evidence rules pertain to this)

2. Rule 402 → All relevant evidence is admissible, evidence that is not relevant is not admissible

ii. Probativeness 

1. What use is or should be made of these materials once admitted?

2. Limiting instructions 

3. Jackson v. Denim – unC to allow a confession, but tell the jury only to consider it if they conclude that it was obtained voluntarily

II. Intro – Direct Examination

a. Do not ask…

i. Leading Questions

1. FRE 611(c) → “Leading questions may not be use don the direct examination of a witness except as may be necessary to develop the witness’ testimony.”

2. Exceptions:

a. Preliminary matters that don’t go to the heart of the case

b. Undisputed matters

c. Adverse or hostile witness

d. Surprise answers (testimony is at odds with deposition or previous statement)

e. W of limited understanding

f. W’s recollection has been exhausted (often must ask permission first)

g. Hypo Q’s to expert Ws

ii. Compound or otherwise confusing questions

iii. Questions assuming unproven facts

b. Expert Witnesses (MOVE?)

i. Can state his opinion if the following conditions are met:

1. The validity of the opinion or conclusion depends on special knowledge, experience skill or training not ordinarily found in lay jurors

2. The witness must be qualified as an expert in the field

3. Must possess a reasonable degree of certainty (probability) about her opinion or conclusion

4. Must describe the data upon which conclusion is based or must be answering a hypo with such data.  Thus, 3 approaches (p15):

a. Based on facts personally observed

b. Based on evidence, if not in conflict

c. Based on hypo embracing evidence of record

i. FRE 705 → “The expert may testify in terms of opinion or inference and give reasons therefore without any prior disclosure of the underlying facts or data, unless the judge requires otherwise.”

III. Intro – Cross

a. 2 big factors for admissibility are 

i. Relevance

1. W’s credibility 

2. Bias

3. Accuracy of perception

4. Inconsistent prior statements

ii. Within the scope of direct

IV. Tangible Evidence

a. Should be introduced during direct

b. 2 types

i. Real evidence – the real thing.  The murder weapon, etc.  

1. 6 Steps for introduction

a. MIAO, plus…

b. Secure an express ruling

c. Precautionary measure – ask the reporter to scratch out the words “for Identification”

d. Showing or reading to the jury

2. Reproduced real evidence

a. Exe: photo, x-ray

3. Concerns regarding admissibility

a. Relevance → Prima facia relevant

b. Altered since?

c. Prejudicial

ii. Demonstrative – not the real thing

1. Conditions in the Exhibit must not be significantly different from the ones that existed at the time

2. Requires testimony that it’s a true and fair representation

a. 2 types:

b. Selected

i. Handwriting specimen, e.g.

c. Prepared (or Reproduced)

i. Model, diagram, e.g.

iii. Also…writings

1. Must be authenticated – genuineness must be demonstrated to the judge before it can be shown to the jury

2. 4 ways to authenticate it on P.33

V. Judicial Notice → a forms of evidence substituting for more elaborate proof of facts. 

a. Facts must be 

i. Subject to common knowledge among reasonably informed persons in the jurisdiction or

ii. Capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be disputed

b. Procedure

i. On the record request for the taking of the judicial notice an dhte proper jury instruction and

ii. Presentation to the court of any necessary back-up information such as an authoritative source of the sort mentioned in Rule 201(b)(2)

VI. Objections to Evidence

a. Reasons for foregoing an available objection P.37-38

i. Innocuous

ii. Testimony may be positive

iii. Underscore hurtful testimony

iv. Impression to the jury

v. Opens the door 

b. Objections for effect → book is not a fan of these

c. Waiver → Failure to object during when evidence is being introduce usually functions as a waiver to any future objections about the admissibility (speak now or forever hold your peace)

d. Unresponsive answer

e. Opposing counsel can object if the witness resembles on after answering the question.  However, usually only the examining attorney can do that.  Therefore, opposing counsel must find another grounds upon which to object, like hearsay

f. Exhibits → Object when formally offered into evidence

g. 3 aims of objection

i. Educate the judge on the rules of evidence

1. Not necessary if obvious

ii. Preserve the record for purpose of appeal (if overruled)

iii. Support the judge for purpose of appeal (if sustained)

h. Examples of causes for objection p.44

i. Standing objection → attorney can ask for a standing objection to a string of questions

j. Obtain ruling → objector has burden of obtaining a ruling

k. Offer of proof – 2 reasons

i. Change the judge’s mind

ii. Preserve for appeal

UP TO 48, only

VII. Relevance 

a. Defined

i. In order to be admissible, all evidence that is offered must be relevant.

ii. FRE 401 → Relevant evidence is evidence having “any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without evidence”

1. In order to be relevant, the evidence must be material and probative which is required in this rule.

2. Rule 401 is clear in showing how strongly rules favor the admissibility of evidence.  If it has any tendency to make the existence of any fact of consequence to the determination of the action more or less probable than it would be in the absence, then it is presumptively admissible

b. Evidence can be excluded for 2 reasons (James):

i. Not probative of the issue sought to be proved, 

ii. That proposition is not provable
iii. (Prejudicial? 403)

c. Relevance and Circumstantial evidence

i. If an eyewitness wants to testify that she saw that accident, there is not relevancy issue.  Relevancy comes up with circumstantial evidence (offered for a inference by a long chain to prove a fact that is an issue)

d. Relevance and Inference (Probative?)

i. Judgment of Solomon

1. Facts:

a. Dispute is between two women and the evidence that is being considered beyond their testimony is the reaction of the two women to Solomon’s proposal that the baby be divided 

2. The mother’s identity was the true issue in the case; the parties’ reactions were material and probative evidence of this issue.

ii. Union Paint & Varnish v. Dean

1. Paint case in which decides whether evidence of previous paint bought is relevant to new paint bought.  Plaintiff is the manufacturer of paint.  They want payment for the defendant’s paint bought that was returned.  

2. Defendant responds by saying that evidence of the first drum purchase should be admitted.

3. Is his experience with the first drum probative of the experience of the second drum?  

iii. Knapp v. State, 1907 → Court should admit evidence of a collateral fact that supports an inference 
1. Facts

a. Man killed a marshal.  His defense was that he’d heard that the deputy beat an old man to death 

b. Prosecution shows that the deputy did not kill the old man.

c. D was convicted and claims the issue was whether D had heard that the deputy had killed the old man (notice), and that prosecutions evidence should not have come in.

2. Court held:

a. Prosecutions evidence was Relevant as to whether Knapp was lying, but not relevant as to whether he thought that the marshal had killed. 

b. Even if a slight inference can be made, then the court should admit the evidence of a collateral fact.

3. In actual practice, Courts weigh the value of the evidence against the time it takes to introduce it.

iv. Sherrod v. Berry, 1988 → Whether the deceased suspect (said to have reached for a gun in his pocket) actually had a gun or not was inadmissible, reversible error

1. Facts

a. Robbery suspect was killed by the police.

b. When he got out of his car, he made a quick move toward his coat (as if reaching for a weapon and was shot.

c. Trial judge admitted evidence that a search of the deceased failed to disclose a weapon.

2. 7th Circuit held:

a. Evidence of information beyond that which the officer had and reasonably believed at the time he fired is improper, irrelevant and prejudicial to the determination of whether he acted reasonably under the circumstances.

3. I don’t understand this → isn’t it less likely that a man reached into his coat if he was unarmed? Yes.  But it is unfairly prejudicial. 

a. They are protecting the boys in blue.

4. The opinion (not included) had said that if the cop had claimed to have seen shiny metal or something, then it would have been relevant 

iii. Famous TX Case

1. Facts

a. ( murdered his wife’s boyfriend.  She tells him that the deceased raped her.  Prosecution wants to enter evidence that there was an affair between deceased and defendant’s wife.  

2. Admissible? Yes.  It makes it less likely that she told the husband a wicked lie.  Even if the premise is correct, it doesn’t apply in all circumstances.  

a. But in TX, they held evidence was inadmissible.  It was reversible error to admit it.  

e. Probative v. Prejudicial

i. Generally

1. FRE 403 → authorizes exclusion of relevant evidence when its “probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.”

a. Unfair prejudice = an undue tendency to suggest decision on an improper basis, commonly, though not necessarily, an emotional one (Old Chief quoting Committee Notes to 403)

2. FRE 404(b) → “Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith”

ii. Old Chief v. US, S.Ct. 1997 (firearms possession, 1yr.)

1. Facts

a. Old Chief had a prior dealing with guns and assault.  Old Chief offered to stipulate that he was convicted of a crime w/ penalty > 1 yr., making him guilty of 922(g)(1)

b. Judge denied and allowed prosecution to advance their case in the way they want.  

c. Parties are supposed to be permitted to offer their case in the most persuasive way possible.

2. The evidence is obviously relevant. 

3. Q is whether it’s too prejudicial?  Yes, it was an abuse of discretion to admit the record of the conviction when an admission was available.  

4. The court’s balancing test should include the availability of other evidence (Notes to 403 say “may be an appropriate factor”)

5. However, a criminal ( can’t stipulate his way out of the full evidentiary force of a piece of evidence (Parr v. US)

6. Also, the court has to take into account the negative effect that hiding the evidence and making the jury listen to a stipulation will have on the P’s case – however, this doesn’t apply here

7. This case is later cited by the 9th forcing the court to allow the stipulation child porn tapes rather than introduce jackets

iii. Ballou v. Henri Studios, Inc. (1981)

1. Facts 

a. Car accident, motion by plaintiff to exclude blood alcohol test of deceased

b. Plaintiff was able to show that nurse testified that deceased had no alcohol on his breath moments before the accident.

c. District Court based decision to grant on lack of creditability of BA tests (which was derived from the testimony of the nurse), and on the prejudicial potential of the test

2. 5th Circuit says 

a. First, a judge can’t exclude evidence based on his own credibility choice, since that is for jury to decide; rather, when doing the balancing test, judge assumes that the evidence will be believed.  Judge decides admissibility only, not weight.

b. Assuming that it’s true, then the court weighs the probative value against the potential for unfair prejudice

i. Rule 403 refers to unfair prejudice and the evidence of his intoxication was not unfair.  If probative value is equal to unfair prejudice then it is let in under 403.  To be excluded, the danger of unfair prejudice must substantially outweigh the probative value.

f. Conditional Relevance 

i. Evidence is both probative and material.  But, admissibility rests on the existence of some other fact

ii. Examples:

1. Case involving fraud → P must show the D made a statement knowing it was false and used to draw the P into the fraudulent scheme.  If the P tries to offer evidence of when the defendant made the statement and D responds not relevant unless P heard it and it was knowingly false.  P says I can only prove one thing at a time and will connect if given the opportunity.  

2. In an accident case, P offers the following evidence of D’s negligence: testimony of witness 1 that X the mechanic said that defendant’s brakes are faulty and won’t last another five miles.  Is that relevant?  If the brakes caused the accident.  It is conditional on evidence that the defendant heard the mechanic.  

a. If trial judge must:

i. Decide that the jury could reasonably find the required condition to be satisfied (that the defendant heard the mechanic) 

ii. Caution the jury that they are not to consider it for its truth unless they are satisfied beyond preponderance of evidence that the defendant heard it.  They are not to consider it for its truth as to the condition of the brakes but as to its effect to the defendant.

iii. Challenges to the competency of evidence.  

1. The opponent of the evidence says the statement being offered is incompetent because in violation of something.  Or, at the hearing setting, only competent if fits an exception to hearsay rule.

2. Issues of competency will be decided by the judge beforehand under Rule 104A.  Judge makes these decisions because competency issues involve questions of law or public policy.

g. Probabilistic Evidence

i. Generally

1. When a certain event cannot be proved by direct evidence, the parties may resort to proof based on probabilities.

2. The probability evidence must be of such that it approaches certainty.

h. Similar Happenings

i. Generally

1. Prior accidents

a. May be shown to prove 

i. The defendant’s negligence in the present case.  

ii. That the D had knowledge of the danger involved.

b. To have the evidence admitted, must show:

i. Substantial similarity of existing conditions, and

ii. Close proximity in time between the two accidents

2. Proof of subsequent accidents

a. Not allowed to prove that a condition or product for which the D is responsible caused an earlier injury to the P or that the D had knowledge of the dangerous condition.

b. However, can be used to show circumstantial evidence that a dangerous condition existed at the time of the accident being litigated.

3. Absence of other accidents

a. Modern trend allows this evidence in if the defendant shows that:

i. The conditions were the same during the historical period as during the moment of plaintiff’s injury; and

ii. Had there been an injuries, they would have been reported to the defendant.

ii. Simon v. Kennebunkport → Evidence of other similar accidents relevant

1. Facts

a. Lady fell on the sidewalk and broke her hip.

b. Claims that the sidewalk was defective and wanted to offer prior incidents of falls on that sidewalk.

c. Judge refuses to admit, and jury finds against P.

2. Court held:

a. In a negligence action, evidence of prior similar accidents may be admitted to show the existence of a defect, notice, or causation.

b. Judge abused his discretion.  Evidence of two years of over 100 falls at the location is highly probative on the issue of defect.

iii. Halloran v. Virginia Chemicals → Evidence of prior repetitive practice admitted to infer repetition 

1. Facts

a. P, a mechanic, recovered for injuries sustained while using a can of freon that exploded.

b. Judge did not allow D’s evidence of P’s prior improper use and practice of heating the freon.

2. Court held:

a. Evidence of a deliberate, repetitive practice may be admitted to show that the practice was followed on one particular occasion.

i. If it was only one occasion, it would not be admissible, but several occurrences show more of a habit.

i. Character, Habit, and Custom

i. Character in Issue 

1. Defined

a. 405(b):  In cases in which a person’s character or character trait is an essential element of a charge, claim or defense, proof may also be made of specific instances of that person’s conduct.

b. Character is an “essential element” only when it is an ultimate issue.  It is an ultimate issue when it is not being used as evidence of anything else.

c. When evidence of character is offered as circumstantial evidence to prove some other fact, then character is not an essential element

2. Methods of proving character → all may be used when character is an ultimate issue

a. Personal opinion

i. One or more persons may offer their personal opinion (based on observation) as to some person’s character of honesty.

b. Reputation

i. Testimony as to a person’s “general reputation” in the community may be given, whether the witness actually knows the person in question or not.

c. Specific acts

i. Evidence may be given of specific acts that a person has done which would lead to inferences as to his character.

3. Cleghorn v. New York Central → To show knowledge 

a. Facts

i. Accident caused by the carelessness of the switchman, in neglecting to close the switch and giving a false signal to the approaching passenger train.

ii. Evidence of the swtichman’s drinking habits was admitted over D’s objection.  

iii. P offered this evidence to show the employers knowledge of the switchman’s drinking problem in order to get punitive damages.

b. Court held:

i. Evidence of past events can be introduced if it is not used to show the likelihood that the event happened again, but only to show that likelihood that people knew  about the past events.

ii. Whether or not D knew about the switchman’s propensity to drink was at issue.

ii. Character as Circumstantial Evidence

1. Rebuttal of good character evidence

a. Basic rules

i. The prosecution normally cannot introduce evidence of the defendant’s bad character.

ii. But prosecution can rebut evidence produced by the defendant, once the defendant opens the door to his reputation.

iii. To test their credibility, the prosecution can ask witnesses about the defendant’s prior specific acts, but the defendant can only ask general questions pertaining to D’s reputation (no specifics).

iv. 405(a):  In all cases in which evidence of a person’s character or character trait is admissible, proof may be made by testimony as to reputation or by testimony in the form of an opinion.

b. Michelson v. US—Prosecution asks about specific bad acts

i. Facts

1. Michelson was being tried for bribing a public official and claimed he was set up.

2. He called witnesses to testify to his good reputation in the community.

3. On Cross, prosecution asked specific questions concerning prior arrest records and trial court let it in.

ii. Character witnesses can be questioned on cross-examination about specific bad acts of a defendant.

iii. When a defendant puts his reputation in issue, and calls character witnesses, the prosecution may question them to determine the extent of their knowledge of the defendant.

iv. Inquiry as to an arrest is permissible also because the prosecution has a right to test the qualifications of the witness to bespeak the community opinion.

2. Admissible use of Other crimes, wrongs, or Acts 

a. Rule 404(b)

i. Provided that reasonable notice is given in advance of trial, evidence of other crimes, wrongs or acts is admissible for purposes such as proof of:

1. Motive

2. Opportunity

3. Intent

4. Preparation

5. Plan

6. Knowledge

7. Identity

8. Absence of mistake or accident

b. McCormick’s §190.  Bad Character as Evidence of Criminal Conduct

i. Prosecution may not introduce evidence of other criminal acts of the accused unless the evidence is introduced for some other purpose.  Permissible purposes include:

1. To complete the story of the crime on trial by placing it in the context of nearby happenings.

2. To prove the existence of a larger plan, scheme, or conspiracy, of which the crime on trial is a part.

3. Distinctive and unusual--To prove other crimes by the accused so nearly identical in method as to earmark them as the handiwork of the accused.  

4. To show a passion or propensity for unusual and abnormal sexual relations.

5. To show, by similar acts or incidents, that the act in question was not performed inadvertently, accidentally, involuntarily, or without guilty knowledge.

6. To establish motive.

7. To establish opportunity

8. To show, without considering motive, that defendant acted with malice, deliberation, or the requisite specific intent.

9. To prove identity.

a. Modus Operandi Method(Identity exception of 404(b) has a limited scope.  It does not allow admission of extrinsic acts that are merely similar, but only those that have such a high degree of similarity as to mark the specific offense as the handiwork of the accused.

c. US v. Carrillo—Identity evidence

i. Facts

1. Carrillo was busted for selling heroin to an undercover agent (balloon in his mouth).  

2. D claims misidentification and prosecution offers evidence of two other sales of heroin using balloons in order to establish identity.

3. D was convicted and appeals on ground that extrinsic evidence should not have been admitted.

ii. Court held:

1. Extrinsic act evidence is not admissible if it involves typical transactions with no unique or uncommon elements that identify the defendant.

2. It is very common for dealers to distribute using balloons.

3. Character evidence is excluded because it could lead a jury to convict on the ground of the defendant’s bad character instead of his guilt.

d. US v. Beasley → Subsequent criminal acts offered to show pattern inadmissible

i. Facts


1. D asked the physician to prescribe large quantities of drugs to use as experiments for plants.

2. D was eventually charged with obtaining Dilaudid with intent to distribute.

3. Principal witness against D was a convicted drug dealer offered by prosecution to show distribution of the drug two months after the incident.

4. Prosecution offers this evidence to show pattern evidence, and judge allows it in to show intent

ii. Court held:

1. Evidence of subsequent criminal acts related to the crime charged, but not consisting of similar acts, cannot be introduced as pattern evidence.

2. The acts offered by the prosecution were dissimilar from the acts charged.  None of the acts involved acquiring prescriptions under the guise of plant experimentation.

e. US v. Cunningham → Admissibility of bad acts evidence to establish motive
i. Facts

1. Cunningham, a nurse, was charged with replacing Demoral with a saline solution in several syringes.

2. At trial, court allowed evidence of her being an addict and suspension of her license in the past as a result.

ii. Court held:

1. Evidence of previous bad acts can be admitted to establish a context for other evidence.

2. Although 404(b) does not allow evidence of prior conduct to show a propensity to act in accordance with, the evidence here shows motive.

3. In this situation, a motive to commit a crime is revealed by past commission of the same crime.  

4. Most people don’t want Demerol; being a Demerol addict gave Cunningham a motive to tamper with the Demerol filled syringes.

f. Tucker v. State → Proof of prior offense required

i. Facts

1. Tucker found Evans dead in his living room and called the police and was charged with murder.

2. At trial, prosecution offered evidence of a similar death six years earlier that had the same circumstances but nobody was charged in.

3. D appeals his conviction.

ii. Court held:

1. Before evidence of a collateral offense may be introduced, the prosecution must establish by plain, clear and convincing evidence that the defendant committed the offense.

2. Nothing in the record establishes that Tucker killed Kaylor; only conjecture and suspicion exists.

3. Fundamental fairness demands this standard in order to preclude verdicts which might otherwise rest on false assumptions.

g. Huddleston v US → Only have to show that the jury could reasonably conclude that the crime occurred.

i. Facts

1. Huddleston allegedly possessed and sold stolen videotapes knowing they were stolen.  

2. Primary issue was whether he knew the tapes were stolen, and government submits evidence of prior deals with similar circumstances.

3. D asserts that the evidence should not have been admitted because the Government failed to prove to the district court that the televisions were in fact stolen.

ii. Court held:

1. In deciding to admit evidence of other crimes under 404(b), a district court does not have to make a preliminary finding that the Government has proved the other acts by a preponderance of the evidence.

2. Instead, the must determine that the jury could reasonably find the condition (that the TVs were stolen) by a preponderance of the evidence (104b)

3. 104(A) requires the court to determine preliminary questions of admissibility.  Whether the televisions sold before were stolen is an issue of weight for the jury to decide.

4. Protection against such unfair prejudice emanates not from a requirement of a preliminary finding by the trial court, but rather from four other sources:

a. Requirement of 404(b) that the evidence be offered for a proper purpose;

b. From the relevancy requirement of Rule 402 as enforced through 104(b);

c. From the assessment the trial court must make under Rule 403 to determine whether the probative value of the similar acts evidence is substantially outweighed by unfair prejudice; and

d. From 105, which provides that the trial court shall, instruct the jury that the similar acts evidence is to be considered only for the proper purpose for which it was admitted

iii. Habit Evidence

a. Defined

b. Rule 406 → Evidence of the habit of a person or the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.

c. Park, Leonard & Goldberg, Evidence Law

i. In most jurisdictions, character evidence is not admissible in civil cases as circumstantial evidence of conduct, and it is admissible in criminal cases only under prescribed exceptions.

ii. Evidence of habit is freely admissible.

d. Character vs. Habit 

i. Character is a generalized description of one’s disposition, or of one’s disposition in respect to a general trait, such as honesty, temperance, or peacefulness.

ii. Habit is more specific.  It describes one’s regular response to a repeated specific situation.

iii. Three factors courts consider when deciding whether something is a “habit” or a trait of character:

1. Specificity:  The more specific the behavior, the more likely it is a habit.

2. Regularity:  The more regular the behavior, the more likely it is habit.

3. Unreflective behavior:  Behavior is more likely to be a habit if it is unreflective or semi-automatic than if it’s volitional and conscious.  

2. Perrin v. Anderson → Habit of violent reaction to uniformed officer

a. Facts

i. Perrin attacked the trooper when they went to his home and was shot to death.

ii. At trial, four police officers were permitted, to testify that they had been involved in violent encounters with Perrin.

iii. D used this evidence to show that Perrin was the aggressor in the fight.  Jury found for D and P appeals.

b. Court held:

i. A defendant in a civil case can use evidence of the plaintiff’s prior acts to show a habit.

ii. When character is used circumstantially, only reputation and opinion are acceptable forms of proof.    The district court erroneously relied upon the character evidence rules in permitting testimony about specific violent incidents involving Perrin.

iii. However, the evidence was properly admitted under Rule 406.  Five incidents ordinarily would be insufficient to establish existence of habit, but D made an offer of proof of testimony from eight police officers concerning numerous different incidents.  Admissible under Rule 406.

3. Prior sexual Conduct

a. State v. Cassidy → Similar sexual act with another person is inadmissible

i. Facts:

1. Sexual assault case

2. ( wants to admit testimony about a very similar past act

ii. Rape shield laws exist because prior sexual evidence is so highly prejudicial.  These laws protect V’s sexual privacy and encourage reports.

iii. 6th A must be balanced against public policy

iv. Unless V made other false charges, her sexual history is irrelevant.  I think that the court suggests that if there were sufficient evidence to establish a habit, then it would be admissible

b. Olden v. KY → Rape V’s sexual history is admissible to show motive to fabricate

i. Facts:

1. V claims to have been raped by ( and his friend

2. Afterwards, V told Russell, her live in boyfriend, that she was raped

3. ( tried to introduce evidence of V’s relationship with Russell to show motive for fabrication

4. Court excluded it on the basis that it would be prejudicial (Russell is black, V is white, and this is KY)

ii. Admissible? Yes.

1. 6th A’s right to confront includes the right to c/x. which is often used to show motive to fabricate.

c. Failure to testify had a substantial effect on the outcome.

d. US v. Platero → Existence of prior sexual relationship is a matter for the jury

i. Facts:

1. Victim claims that a security guard (() pulled her and Laughlin over, took her to a dirt road and raped.

2. ( tried to admit testimony from Laughlin’s former girlfriend saying that V and Laughlin are dating, to show motive to fabricate

3. Judge excluded, saying that it wasn’t sufficiently credible.

ii. Admissible?  Yes.

1. FRE 412 was recently relaxed (before you had to make a prior finding)

2. 6th A violation

3. When a Q of relevancy depends on an issue of fact, it must go tot the jury
iv. Subsequent Repairs or Precautions

1. TX Rule 407

a. Subsequent Remedial Measures:  When, after an event, measures are taken which, if taken previously, would have made the event less likely to occur, evidence of the subsequent remedial measures is not admissible to prove negligence or culpable conduct in connection with the event.  

i. Exception(Does not require the exclusion of evidence of subsequent remedial measures when offered for another purpose, such as proving ownership, control or feasibility of precautionary measures, if controverted, or impeachment.

1. No preclusion of admissibility in products liability cases

ii. “Event” is injury or accident that is subject of litigation.

b. Notification of Defect: Makes recall letters admissible where they were in writing from purchaser to manufacturer on issue of existence of the defect to the extent that it is relevant.

2. Tuer v. McDonald(Subsequent Change in Medical Protocol

a. Facts

i. P sued his cardiac surgeon for malpractice arising from death of her husband.  During trial, P wants to introduce evidence that doctors changed their protocol of continuing use of Heparin during surgery.  

b. Evidence of a change in medical protocol mad not be admitted to rebut physician’s statement that the new protocol would have been unsafe at the time he made the decision to follow the old protocol that was then in effect

c. Rationale for excluding evidence of subsequent remedial measures:

i. Subsequent conduct is not actually an admission

ii. Public policy encourages people to take remedial measures

d. Two exceptions to subsequent remedial measures:

i. Feasibility(can be construed narrowly, so that it applies only when the defendant claims the measures were not physically, technologically, or economically possible.

1. D’s statement does not reflect a statement that restarting Heparin was not feasible.

ii. Impeachment(Interpreted narrowly and is not normally admissible if offered for simple contradiction of the witness’s testimony.  It must directly serve the purpose of casting doubt on the credibility of the witness’s testimony, and is not allowed as a pretext for using the evidence to establish culpability.

1. The fact that the protocol changed later does not suggest that D did not honestly believe that his decision was appropriate at the time.

v. Offers in Compromise

1. Generally

a. TX Rule 408

i. Evidence of (1) furnishing or offering or promising to furnish or (2) accepting or offering or promising to accept, a valuable consideration in compromising or attempting to compromise a claim which was disputed as to either validity or amount is not admissible to prove liability for or invalidity of the claim or its amount 

ii. Evidence of conduct or statements made in compromise negotiations is likewise not admissible.

iii. Exceptions

1. This rule does not require the exclusion of any evidence otherwise discoverable merely because it is presented in the course of compromise negotiations.

2. This rule also does not require exclusion when the evidence is offered for another purpose, such as proving bias or prejudice or interest of a witness or a party, negativing a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution.

b. Courts will not permit a party to offer in evidence the fact that the adverse party made an offer to compromise or settle the claim that is that is the subject of the action.

c. Rationale

i. In order to encourage parties to settle their disputes out-of-court

2. Davidson v. Prince(Non-negotiation Communication from Plaintiff

a. Facts

i. D was driving a truck and overturned it letting his cattle loose.  One of the steers attacked P, a railroad worker, and injured him.

ii. At trial, D offered evidence of a letter P wrote to D, in which P estimated the distance between P and the steer at 10 feet.  D argued that P had cornered the steer and was contributorily negligent.  P feels the letter should not have been let in.

b. Court held

i. Letter admissible since not compromise under 408.

ii. Statements from a plaintiff’s letter to a defendant can be admitted at trial if the letter does not offer to compromise the claim or otherwise negotiate a settlement.  

iii. Under 408, evidence of conduct or statements made in compromise negotiations is not admissible.  But this exclusionary rule only applies to real offers to compromise or statements made.

iv. Letter P wrote to D is not a settlement negotiation.  

1. Reviews the factual circumstances

2. Put D on notice of event

3. Asked for full amount of claim (if he said my injuries are worth $100 and I will accept $50, that would be a negotiation).

c. This was not a good decision by the court since it does look like a compromise.

d. Admission within a compromise would not be admissible.

VIII. HEARSAY

a. Generally

i. Hearsay is a statement or assertive conduct that was made or occurred out of court, and that is offered in court to prove the truth of the matter asserted

ii. Rule:  Hearsay is not admissible, unless it falls within some exception to the hearsay rule

iii. Can be conduct, statements, or writing 

iv. 3 reasons for exclusion:

1. No oath, 

2. No c/x, 

3. Demeanor (including memory, perception, veracity, articulateness)

v. 2 factors that make it more likely that the hearsay exception will be found

1. Circumstantial guarantees as to the sincerity of the testimony and 

2. Necessity 

a. Out of court declaration is better

b. It’s all we’ve got

vi. More applications barred by TX rules than barred by Federal rule.

1. FRE 801(c) – “Hearsay is a statement other than one made by the declarant wile testifying at the hearing, offered in evidence to prove the truth of the matter asserted.”  

b. Triangulating Hearsay

i. The problem is connecting the act or utterance of the person not present to the event.

ii. Dangers of hearsay:  The use of hearsay testimony presents four main dangers:

1. Ambiguity;

2. Insincerity;

3. Incorrect memory; and

4. Inaccurate perception

iii. Links:  Hearsay only if questions raised on both legs

1. Act or utterance → O’s Statement

2. Left Leg Question:  Does O really have the belief?

a. Ambiguity

b. Insincerity

3. Belief → O’s Belief

4. Right Leg Question:  Does the Belief Reflect Reality?

a. Erroneous Memory

b. Inaccurate Perception

5. Conclusion(O’s Belief Was Correct

iv. Classic Hearsay
1. Raleigh → gets fucked in an English court by hearsay

a. Dyer is under oath and subject to penalty of perjury

b. The Portugese gentleman that told him that Raleigh has a conspiracy was not in court and Raleigh did not have the opportunity to cross examine him

IX. NONHEARSAY

a. Types:

i. Not for truth of the matter

ii. Not an assertion

iii. State of mind

iv. Legal effect

v. Effect on the listener

vi. Ability to speak

vii. Notice (proof of knowledge)

viii. Nonhuman

b. Effect on hearer or reader (notice)

i. Generally:  If a statement is offered to show its effect on the listener, it will generally not be hearsay.  This is so because the statement is not being offered to prove its truth, merely to prove the effect that that statement (whether true or false) had or should have had on the listener

ii. Subramaniam v. Public Prosecutor—Duress 

1. D was trying to admit evidence to show that terrorists made threats that induced D to commit the acts. (I will blow your head off if you don’t follow)  

2. Just like Knapp it is not the truth of the storyteller that matters but that he was told and believed it.

iii. Vinyard v. Vinyard Funeral Home—Proof of defendant’s knowledge

1. Facts:

a. P suing for slipping at funeral home

b. P introduced testimony from employees saying that they had heard complaints about the place being slippery

2. This should’ve been admitted because P needs to show 2 things:

a. It was slippery

b. ( knew it was slippery

3. Although it may have been hearsay as to 1, it’s probative as to 2

4. Testimony to show funeral home knew of wet floors in the past should be admitted as not hearsay since not going to fact of matter asserted (not for whether the floor was wet on the date at issue)

iv. Johnson v. Miericorsia Community Hospital—Statements offered to prove availability of the statements to hospital

1. Plaintiff sued hospital for negligence in hiring a Dr. and in allowing him to perform surgery on plaintiff’s hip

2. Reports were allowed in to show the information available to the hospital regarding his competence, not to prove his incompetence

c. Declarant’s state of mind

i. Generally:  A statement offered to show the declarant’s state of mind (including knowledge and intent) is nonhearsay.

ii. US v. Hernandez—State of mind must be in issue
1. Facts:

a. DEA busts Hernandez for dealing cocaine.  Hernandez testifies that there is a set up by Gholson.  Evidence at issue was that the prosecutor was questioning the agent giving testimony of Hernandez being a drug smuggler.  Prosecutor asked DEA agent “what first brought the attention of the DEA to (?”  P said that they received a referral by Customs that ( is a drug smuggler.  Objection of hearsay

b. Prosecution was trying to show state of mind of agent and not whether it was true or not 

2. Inadmissible under FRE 802, because DEA agent’s state of mind was not at issue here

3. IF same testimony was offered in a motion to suppress evidence taken from defendant and the claim is that it was an illegal search and the same evidence was offered there.  State of mind of agent is definitely at issue.  Evidence has no relevance other to establish he is a dope dealer.  AS to that it is clearly hearsay because its only relevance is to its truth.  But in a hearing in suppression of evidence, the reasonableness of officer is at issue and we are back to class of effect on hearer.  The trier of fact can still believe or not believe what the officer believed, but it does go to affect of his state of mind and is not hearsay as to that purpose.

iii. Fun-Damental Too, Ltd. V. Gemmy Industries Corp.—Statement to show state of mind (confusion) of declarant 

1. Plaintiff makes a toilet bank that is sold to Kay Bees.  Gemmy uses the same model and makes it and sells it at a cheaper price.  Evidence at issue is that some other people supplied were upset and complaining that there was confusion that Fun-Damental was selling to others at a cheaper price.  

2. Evidence to confusion was admitted.

3. Evidence is not hearsay because it’s being admitted to show the confusion, not to prove the truth of the matter asserted (that P was actually selling product at a lower price)

4. FRE 803(3) → statements may be received to show the declarant’s then-existing state of mind

iv. Barney Case—More confusion

1. Owners of Barney were very careful that others don’t use Barney.  A small company designed a number of costumes one of which was a purple dragon.  Owners of Barney Sued the company for infringement and the evidence they offered was that parents rented the costumes and the kids cried Barney at the party.  All kids at fair testified to screaming Barney Barney. Admissible?  

2. To show confusion, it is admissible.  One of the objections was that the evidence wasn’t relevant because the question was whether adults were confused.  Adults should have known.  But the parents are trying to please the children who confused the children.  So it is relevant.  It is not being offered for the truth.  It is not Barney.

d. Legal Effect

i. Basic rule:  A statement which gives rise to legal consequences is not hearsay, when offered to show those legal consequences

1. The words are not offered for the truth of what was said by because they are legally operative facts

ii. Ries Bio, Inc v. Bank of Santa Fe—Verbal guarantee

1. Shipments on credit resumed because of reliance on an oral guarantee by Bank.

2. The evidence showing that the bank gave an approval for Ries to make the shipment was not hearsay because it was admitted to give Ries’ state of mind not to whether they meant it or not.  This is an admission of agent and should be quickly answered as an exception to hearsay.

3. The credibility of the testifying witness is the issue, not the credibility of D’s officer when he made the alleged statements

4. Words are not hearsay when the mere facts that they were spoken has legal effect
v. Hypo

1. Farmer leasing a farm from P and the deal was that the farmer would give the P 2/5 of the corn grown on it.  The farmer gave a bank a mortgage on the remaining 3/5 of the crop.  Farmer got into difficulties and couldn’t meet his payments to the bank and the bank sold at auction the corn that was on the farm to satisfy its claims on the mortgage.  P is the owner of the farm and he said that before the auction took place, the farmer had pointed to the crib of corn and said Mr. P this is your share for the year.  HE sues the bank saying they converted his property.  Evidence at issue is the statement of the farmer pointing to the crib and saying this is your share.  Classic example as out of court declaration offered as statement of fact.  The active division automatically transfers title to the plaintiff by virtue of what the farmer said.  None of the normal concerns of hearsay are as a matter of law to be concerned.  Division took place as a matter of law.

vi. Operative Facts are one category of verbal acts 

1. Ring hypo only works if accompanied by conduct, Farmer could say that I set aside that as your share and that would do it.

2. In all of these situations, the words in themselves were plaintiff and defendant married, if someone testifies they both say I do, that makes it a marriage.  WE don’t ask whether the bride was sincere.  

3. D offers witness to testify that he was present when plaintiff handed the ring to Defendant saying this is a gift from me to you.  If witness was to testify that two weeks later P said it is a gift then no magic.  Statement must accompany physical conduct.
a. Testimony offered in adverse possession case that says person in possession of land says this is my land will be admitted as long as statement was made while in possession of the land

e. Nonassertive conduct

i. Generally(Conduct that is not intended as an assertion is not hearsay.

ii. Wright v. Tatham—Contrary Ruling 

1. Facts:

a. One of the most commonly cited cases

b. Litigation went from 1830 to 1838

c. Moriston willed his manor to Wright, a servant

d. Tatham was heir at law, and admiral of the British navy

e. Substantive issue was Moriston’s competency as a testator

f. Letters were offered whose writers believed in his competency, as they asked for things that you wouldn’t ask of an incompetent person.

2. Letters

a. Letters were offered whose writers believed in his competency, as they asked for things that you wouldn’t ask of an incompetent person.

b. The intent of the writers was not to prove his competency

c. The Lords said that it was hearsay and inadmissible.  Objected to the fallacy that whatever is morally convincing and would be reasonably acted upon may be submitted to a jury

3. Amin:

a. In Tatham, if the issue is whether Marsdon the testater liked Admiral Tatham and that goes to his expectations of the will and Write, the heir in the will offers in evidence that in family gatherings it was customary for all family to kiss Marsdon and Marsdon pushed Admiral Tatham away when he went for a kiss or second if he said He is a pig or if a witness testifies that Marsdon says I don’t like Admiral Tatham.  Are they admissible? The witness that testifies that Marsdon pushed Tatham away is not hearsay because he can be crossed and also you can infer from that that he didn’t like him.  The second one is not either because they are non-assertive verbal conduct.  It is not offered to show if Tatham is a pig but to show that Marsdon didn’t like him.  The third is an assertion and is hearsay being offered for its truth.  Even though it is hearsay, it fits an exception of statement of then existing state of mind and will be admissible.

b. Relevance of the letters permitted the inference that the writers believed Marsdon to be competent because they asked him to partake in activities that you would not ask an incompetent.  Objection is hearsay.  Response today would be the letter writers did not intend to make any assertion about Marsdon’s competency and thus the concerns were not implicated as to hearsay.  The Law of Lords said it was hearsay (objected to the fallacy that whatever is convincing may be submitted to the jury)  

i. TX says a strict rule regarding verbal conduct as in Wright v.. Tatham

ii. Conduct, even when not intended as assertive, is hearsay when offered to show the actor’s belief and hence the truth of the belief

iii. Federal rule says more broad.
iii. US v. Zenni—Verbal conduct to show belief

1. Officers answered the phones while searching an illegal bookmaking joint.  The callers were trying to place bets.  Admissible?

2. This is a problem of implied assertions → 2 contrary propositions

a. The evidence isn’t offered for the truth of the matter asserted, but for the truth of some other proposition inferred from it

b. On the other hand, the declarant isn’t available for CX

3. However, conduct differs from oral testimony in that…

a. The issue of sincerity doesn’t come into play

b. Sometimes conduct can be self-verifying

4. Rule 801 adopts these concerns and modifies common law by defining hearsay as an oral or written assertion

5. Thus, in this case, since the conduct of the gamblers wasn’t intended as an assertion, it’s admissible
6. It was not an assertion because it was an utterance.  Non-assertive conduct is defined by Federal Rules as excluded from ban on hearsay.

7. It is fairly easy to determine when words are involved as to what an out of court declaration is.  If D is on trial for robbery and they bring the bank teller that pointed to D offered to prove he was the robber, and she points to defendant.  Hearsay?

8. In TX if the probative value of the statement (call from the betters) flows from declarant’s belief as to that matter, it is a matter asserted.  The evidence in Zenni would be held to be hearsay.

iv. Silver v. NY Central Railroad—Silence as an assertion
1. Woman gets sick, has circulatory ailment (Reynaudes disease), claims that while they were waiting for the connection, the car was so cold that it exacerbated her condition.  ( wasn’t allowed to give evidence that other passengers did not complain of the coldness.  

2. Trial court did not admit it but appeals court decided they should admit as negative evidence.  Is it hearsay?  

3. Silence may be offered as negative evidence of fact

4. It is non-assertive conduct. Both TX and Fed say no hearsay.  It is good evidence because it is an example of as situation in which everyone has the ability to ascertain the facts.  And sincerity is less of an issue. Non-complaint is minimized by the fact that it would be of consequence to them.

5. Burden is in favor of admitting evidence in TX and Federal. Burden is on person making the hearsay objection
v. The Rothschilds

1. At issue was the inference form Rothschilds conduct that consuls have lost their value.  Rothschild already had information of victory and he was driving down the price and turned and bought as much as possible at a very low rate, then the news arrived, and their value skyrocketed.  

2. Point of case: Sometimes people’s conduct can be intended to be an assertion.
vi. Commonwealth v. Knapp (Daniel Webster’s argument)

1. Another example of non-assertive conduct. Suicide showing guilt.

2. The suicide of a third party accused of murder is the equivalent of a confession

3. (Thus, conduct can be assertive)

f. Statements offered to show the declarant’s ability to speak

i. Estate of Murdock
1. Husband and wife both die, so their beneficiaries are suing each other for their estate and the issue is who died first

2. Trial court excluded testimony by a deputy sheriff who had arrived at the scene 10 minutes after the crash and say Mrs. Murduck dead, but heard Mr. Murdock whisper “I’m still alive”

3. Overturned because the testimony was not being introduced as evidence for its probative value as to Mr. Murdock’s “perception, memory, sincerity and ability to communicate.” [or truth of the statement]

ii. State v. English (the fugitive)

1. ( appeals a murder conviction on the basis of the exclusion of evidence that Locke admitted (in great detail) to cops to have murdered the victim

2. A voluntary, detailed confession of a third party that he killed the victim is not admissible in the trial of another defendant accused of the murder

3. Majority rule: Another’s confession is inadmissible as hearsay, State v. May 

4. Declaration against interest: some jurisdictions recognize this

5. In this case, he’s fucked

6. Today under TX Rules or Federal Rules of evidence it is admitted under the exceptions 

c. Not Truth of Matter Asserted
i. Generally(An out-of-court declaration may be offered into evidence for many purposes other than to prove the truth of the matter asserted in the declaration; in that event, there is no hearsay

ii. US v. Jaramillo Suarez—Documents to show character of place where found

1. Defendant tried to keep out evidence of a pay/owe sheet that recorded drug transactions

2. US v. Ordonez → can’t admit a pay/owe sheets and drug ledgers to prove the truth of the matters asserted in them without laying the proper foundation; 

3. Here, it was being admitted to show the character of the place where they were admitted

4. Because the pay/owe sheet’s probative value for the limited purpose for which it was admitted was independent of the truth of its contents, the rule against hearsay was not implicated

iii. State v. Wilson

1. Although drug ledgers found at an apartment frequented by the defendants could not be used to prove the truth of the statements made in the ledgers, they were properly admitted as circumstantial evidence that the apartment was being used for drug trafficking

iv. Lilly, and Intro to Evidence

1. Bridges v. State – Example about molested child who described the details of the molester’s home to his mother.  Mom’s testimony can’t be used to establish the appearance of the house, however, can be used as circumstantial evidence that the child was there.  

v. US v. Brown—Knowledge based on statements of out-of-court declarants

1. Agent Peackock testified against Brown showing that all of returns were exaggerated and got that from people that he interviewed.  Brown says it is hearsay because the people can’t be crossed.

2. Dissenting Judge Gee says it is testimony from her own personal knowledge about the results of the tax audits.

3. If she just audited without talking to others and said that there were not sufficient documents to support the deductions, it would not be hearsay.  But the papers he examined are out of court papers or declarations.  

4. 702 permits experts to give opinions in court based in whole or in part on hearsay if it is the type of information upon which experts in that field would rely.
5. The only way that the auditor could have made the deductions is via the out-of-court statements 

vi. US v. Rhodes—Declarant’s belief

1. Objection to hearsay of paper showing that Rhodes is Soviet a spy.  Is the evidence being offered for its truth?  No. 

a. We are interested in what the Soviets believe and jury can infer that Rhodes was involved in the spy operation.  Therefore, not hearsay.  

2. But it is very unfairly prejudicial since it makes the jury think that he is a spy.

g. Statements by machines or animals

i. Generally(Testimony by a witness as to statements made by nonhuman declarants, such as animals or instruments, is not hearsay.  They lack a conscious motivation to tell lies and the operation of machines can be investigated in court through human witnesses  

1. What will be an issue is establishing the adequacy of training, design, ability to discern what the signal or report means, whether the animal or machine was working properly at the time.  

ii. Buck v. State (Blood Hound Admissible)

1. Trainer testified that he tracked the arsonist with 2 dogs that led to the (.  Also testified as to the reliability of the dogs.  

2. Admissible to show identity and guilt of (?

3. Yes → (this is a form of circumstantial evidence to be weighed by the jury) 2 conditions:

a. Establish the expertise of the dogs (It is shown that the dog has been trained to follow humans and has been tested as to accuracy)

b. Existence of evidence of guilt

4. These provide sufficient safeguards

iii. Parrot article in NY Times

1. Testimony of trainer as to the parrot saying, “Richard, no, no” was inadmissible

2. The testimony about what a parrot said is not admissible in court dealing with the truth of the assertion (who the killer was)

iv. Conversations with a Gorilla

1. Koko has the ability to lie

v. City of Webster Groves v. Quick—Radar gun reading

1. Quick was convicted of speeding based on the officer’s testimony concerning an electronic timer.  

2. Can a radar gun’s reading be admitted?

3. Yes

a. For hearsay, the probative force of the testimony must depend on the competency and credibility of the declarant.  This is not the case. 

b. If not admissible, then a doctor couldn’t admit the readings of his instruments

c. Doesn’t depend on memory, sincerity, perception of declarant.

d. There was sufficient evidence to suggest that the device was working properly

4. The hearsay rule does not apply to what the witness on the stand observed either through the use of his own senses or through the use of scientific instruments. (DR would not be able to use stethoscope)

5. Rationale

a. Testimony as to observations obtained through scientific devices does not depend on the perception, memory, and sincerity of an absent declarant.

b. CX is available

vi. Morgan, Hearsay and non-Hearsay

1. Basically says that hearsay is always being correctly admitted when someone consulted a device like a watch or a scale

X. Exceptions to Hearsay (add the stuff from 9/6)

a. Federal Rule and TX Rule 104 deal with this issue.

i. 104b is issues of admissibility where the jury is the arbitror.  Trial judge decides if there is sufficient evidence that would permit a jury to decide the fact.  Involves questions of relevancy (Vineyard case, jury determines if he had heard the complaints). Another class to jury is where the out of court declarant had personal knowledge.  Third class are issues regarding the authenticity of other real evidence.  For a tape recording, the judge decides if the recorder was proper and if the statement had been altered since that time.

3. Defense says it is so powerful, that the judge should decide the issue as to whether the recorder was operating 

vii. 104a where judge is arbitrary deals with the competency of evidence, technical and exclusionary rules. (Johnson case, the jury decides if existing reports of competence of Dr. that would have been discovered if D practiced due diligence)

1. Deals with matters concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court

2. Competency of a witness or out of court declarant 601 issue is to be decided by the judge

3. The qualifications of a witness is a matter for the judge to decide under 104a

4. Issues of privilege are 104a matters

5. If the witness were allowed to testify and the jury was told to ignore the testimony, it is thought that is too difficult of a task to ask the jury and it is an improper invasion of societal interest.  

b. Dying Declarations

i. Generally

1. FRE 804(b)(2) → declaration about the cause of imminent death is admissible; 

a. Under the Federal Rules, it is admissible in all civil cases, but no criminal cases except homicide.

2. Rationale → the fear of death supplies trustworthiness, and the death makes the declarant unavailable for testimony

3. Key issue is that we will have to be satisfied from the evidence that the declarant was conscious of his impending death.  Severity of wounds can make a difference, but the victim saying I am going to die helps most

4. Requirements 
a. Declarant must be the victim (doesn’t apply to the perpetrator just before his death)

b. Must be conscious of imminent death

c. Must be stating facts about the death, not mere opinion

d. Traditionally, rule only applies if the declarant actually dies.  Doesn’t matter how the declarant ultimately dies, as long as he thinks that he’s about to die at the time of the statement

i. Under FRE 804(b)(2) → victim doesn’t need to be dead, if otherwise unavailable.  So long as there was fear of imminent death

1. Declarant must be unavailable

2. Only works in civil and homicide cases

ii. Soles v. State (“Oh daddy, Carl Soles shot me with a .22!”)

1. Facts

a. Soles was convicted of manslaughter.  During the trial, the following statement was admitted as a dying declaration by the victim:  “Oh Daddy! Carl Soles shot me with a .22 rifle. I have got to die.”

b. Issues

c. Legal Q → was declarant conscious of impending death?

d. Procedural Q → who decides?

2. It is for the trial judge alone to make the decision as to whether the dying declaration was made without consciousness on the part of the deceased of impending death

3. In Roten v. State, it was held that the Court determines admissibility, and the jury determines credibility

4. This is an example of conditional evidence.  Based on proof that the declarant was in fact conscious of his death.  

c. Spontaneous and Contemporaneous Exclamations

i. Generally

1. Res Gestae exception includes 4 exceptions; declarations of:

a. Present bodily condition

b. Present mental states and emotions

c. Excited utterances

d. Present sense impressions
2. Rationale
a. The idea here is that the self-interest of the statement is removed. Also, the declarant needs time and reflection in order to lie 

3. Strongly disapproved of and frequently employed by TX Criminal courts.  

4. The term covered two classes true res gestae and so called res gestae

a. True was covered by specific rules like statements of bodily condition, mental states, excited utterance, present sense impression, stuff that would be admissible

b. So called covered verbal acts and things not really hearsay at all.  Very unhelpful and courts are getting away from it.  

5. In criminal cases, the courts have two new categories

a. Same transaction contextual evidence

b. Background contextual evidence

ii. Excited Utterance

1. Generally

a. FRE 803(2)  Excited Utterance→ a statement made in direct response to an exciting event may be admissible;

b. The idea of relating to is that the subject matter is likely to be evoked by the event.  IF the declaration is too detailed, the courts may be too suspicious.  If is made in response to questions, it could raise doubts also.  Requirement of excitement is key.

c. With respect to both classes of evidence, there is not need for the out of court declarant to be available.  Declarant could be a person not competent to testify as a witness.    In this age of child abuse, there are many cases in which declarations are made by children so young that their competency could be challenged.  Question arises whether or not an out of court declarant might be deemed incompetent to be a witness should be a basis of excluding admission of out of court utterance

d. IF child makes excited utterance and is incompetent.  Admissible?  Why would a proposed witness be deemed incompetent?  But there should be sincerity since it is excited utterance.  

e. Requirements for Excited Utterance  

f. Startling Event → according to most courts, it must be startling enough to produce shock, which in turns creates an emotional state

g. Spontaneity → Must be spontaneous, made while under the influence of shock or excitement.  Must be made contemporaneously with the event or clearly connected or shortly after (While in some courts, the declaration must be made contemporaneously with the event, the progressive view is that the court has the discretion to determine how much time must elapse until it is no longer spontaneous).

h. Scope → Must relate to the event that provoked it.  Many courts won’t allow statements of opinion, particularly when they affix blame

2. Truck Insurance Exchange v. Michling(If not contemporaneous then must have corroboration

a. Facts 

i. P’s husband left for work and stumbled home saying that he was hurt badly.  He told his wife he hit his head on bulldozer.  

b. Court held:

i. A statement concerning a traumatic injury, made by a out-of-court declarant on the same day that the declarant suffered the injury but some time after the incident occurred, can’t be admitted as evidence to prove the source of the injury

ii. Before an excited utterance can be used as an exception to the hearsay rule, there must be independent evidence of the occurrence of the incident that gave rise to the utterance

iii. There must be more evidence of the incident than the declarant’s statement itself → There must be evidence of an act itself admissible in the case independently of the declaration that accompanies it.

3. In Wade v. TX Employers, 

a. The deceased employee was at work and made the statement that the gas was about to get me, but that was admitted because other workers could testify that a lot of gas was present

4. Some case:

a. 3 Months after the assault, there was a news report about a girl who was raped and impregnated.  The girl got distraught and told mom about the incident of 3 months before

b. The excitement is caused by the TV report.  The statement relates to an event 3 months earlier.

c. The court let it in

d. 803(2) doesn’t say anything about this

5. Lira v. Albert Einstein Medical Center – “Who’s the butcher who did this?”

a. A non-testifying physician’s statement of surprise at a patient’s medical condition can’t be admitted as an excited utterance or present sense impression 

b. P used Silberman’s out-of-court statement to prove the truth of the matter asserted—that P had been butchered

c. Excited utterance?  

i. As a throat specialist, this can’t count as “a spontaneous declaration from someone experiencing an overpowering emotion triggered by an unexpected shock” 

d. Present Sense Impression?

i. No.  PSI requires spontaneity.  Must be the result of immediate sensual impressions.  In this case, it’s considered an opinion based on medical training and experience

iii. Present Sense Impression

1. Rule 803(1)

a. A statement describing or explaining  an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.

2. Present sense is reliable because it is made before reflection and the need for it is it is as good as or better than evidence on the stand.

3. Rationale 

a. More likely to be authentic

b. Protects against memory defects

c. Precludes deliberate misrepresentation

d. Also, a witness is usually around to corroborate

4. Booth v. State (present sense impression)

a. Facts

i. Booth convicted of the murder of Ross.

ii. Booth appeals because the prosecutor had evidence that Regina Harrison was talking to Ross and that Ross had a person at the door which he said was some guy talking to Brenda.  Shortly after, Ross was murdered.

iii. The sounds of the door in the background shows that Ross was describing contemporaneous events he was personally witnessing

iv. Court allowed the testimony in on the present sense impression even though there was no corroboration

b. Court held:

i. Must be a short interval – no time for reflective thought

ii. Must be evidence of personal knowledge

iii. The statement may include opinions of the observer.

iv. In this case, the sounds heard in the background sufficed as contemporaneous observation; thus, they were admitted

c. Cites a TX case which involves present sense impression and corroboration (Houston O2)

i. Car accident; ( offers testimony of person riding in car with declarant which says that they were passed by P.  Driver explained, that if they continue at that speed, they’re going to have an accident.  Admitted under present sense.  

ii. Court said that it might be different if the declarant were a party to the litigation.  

5. State v. Jones(Identity of declarant not needed
a. Facts

i. State Trooper stops a car and asks the female passenger to come in his care.

ii. HE sexually assaults woman in his car, and D drove off after she ran out of the car.  

iii. The girl and friend chase him but can’t catch up.

iv. Separate trooper heard CB transmission between two speakers to the effect that a “Smokey Bear” was driving fast with no lights on and a little car was trying to catch up with him.

v. Testimony was admitted.

b. Q is whether the testimony as to what a cop heard on the CB (by unknown delcarants) is admissible under present sense impression 

i. Statements are self-evidently contemporaneous and from personal knowledge

ii. Identity of the declarant is not always required – not in cases where the evidence itself evidences the percipiency

c. CB conversation was admitted since it was a contemporaneous statement of present sense impression by unknown declarants

d. Admissions (by party-opponent)(801(d)(2)

i. Generally

1. Any out-of-court words or acts of a party that are inconsistent with the position that the party takes in the current proceedings may be offered to show the truth of the matters asserted in the out of court statement

2. Made by a party and admitted by opponent

3. Adverse to the declarant.

4. Not defined as hearsay → Wigmore always thought that admissions are not hearsay.  Defined as non-hearsay, and TX and Fed agree

5. More evidence is admitted for their truth under this exception than any other

6. Rationale

a. D cannot complain about not having the opportunity to cross-examine himself; and

b. D can always cross-examine the witness who claims D made the statement or explain it by taking the stand and revealing his own memory, perception, sincerity, and ability to relate

7. Legalines General Requirements:

a. Unavailability not required

b. Personal knowledge of the facts admitted not required

c. Competence – declarant must have a minimal capacity to know what he was saying at the time of the admission (usual standards are not in effect)

d. Opinions are admissible 

e. Adoptive admissions (801(d)(2)(b)) → if party has full knowledge of a set of facts and affirmatively shows that he agrees or accepts, then they may be introduced

ii. Reed v. McCord(First-hand knowledge not required

1. D told coroner that the man working on the machine that killed the intestate was not following proper procedures even though D was not present.

2. For an admission to be competent evidence, it does not have to be based on personal knowledge
3. Admissions do not have to be based on first-hand knowledge to be admissible 

e. Admissions – Silence(801(d)(2)(b)

i. Silence as admission (801(d)(2)b)) → if a party is shown to have heard, and a reasonable person would’ve denied it, then non-denial can be admission

ii. United States v. Hoosier(Silence as admission

1. Facts: 

a. Girlfriend referred to D’s money in the hotel room due to a robbery, and D did not deny this

2. A trial court may admit the fact of D’s silence in response to the reported inculpatory statements of his girfriend.

a. Human behavior would have been for D to deny promptly his girlfriend’s statement if it had not been true.

b. Here Rogers had been previously told of the plan to rob a bank.  That fact represents the “more” needed

iii. State v. Carlson(Judge’s preliminary finding (“You liar you got them from shooting up with all your stupid friends!” )

1. Facts

a. D did not deny that the marks on his hand were from drugs when his girlfriend said so in front of the police, he just shook his head

2. Manifestation of an adoption may be either a preliminary question of fact for the trial judge under 104a or conditional relevancy under 104b

3. The impact of the statement is such that the jury couldn’t put it out of their minds even if it was called

4. The record in this case is too imprecise to permit a fact-finding; D’s head shaking could be positive or negative.  It was too ambiguous to reasonably be deemed sufficient to establish any particular interpretation, and evidence of it should not have been admitted
f. Admissions – Implied Admissions

i. Types

1. Flight

2. Resistance to arrest

3. Changing appearance after crime

4. Use of alias 

5. False statements about event in response to official inquiry

a. Sharlot: In general if a party has it in his power that his testimony would elucidate the matter, but will not, gives rise to the presumption that the testimony will be against his interests

6. Sharlot: If physical evidence is more in control on one side versus the other, the failure to produce it is a negative inference.  

7. Refusal to cooperate with investigation (Carlos’ personal experience) → It was admissible when a DWI suspect did not want to take a breath test until he spoke to his lawyer

ii. General

1. Witness fails to testify: TX 504(b)(2) → where you can comment on the failure to call the spouse of a witness; 

2. Party chooses not to testify

a. 502(c) where the witness fails to testify based on right not to testify against himself

b. 513-C Civil case, plaintiff refuses to testify on grounds his testimony will incriminate himself.  

iii. Mahlandt v. Wild Canid Survival & Research Center, Inc.(Boy thought to be bit by wolf  (Implied Admission)

1. Facts:

a. Poos left the president a note saying that the wolf bit a child at his home, but later evidence showed that the barbed wire cut the child when he went under.  Trial judge excluded the evidence on grounds of hearsay

2. First Issue → Corporate minutes

a. Corporate minutes, which suggested that (’s wolf bit P’s child, were excluded because there was no personal knowledge
b. The requirement that admissions be based only upon personal knowledge of the declarant is unjustified when there is sufficient prejudice against the declarant in making an admission that the declaration is trustworthy enough to get around the hearsay rule.

3. Second Issue → 2 out of court statements that the wolf bit the boy

a. Not hearsay as to Poos, because they were his own statements, which he believed.

b. Federal Rules say admissions are not hearsay.  His statements are admissible against him but what about the corporate defendant?  HE is an employee and the subject matter of the out of court declaration concerns a matter within his duties.

g. Admissions – Vicarious Admissions

i. Admissions made by agents and employees

1. A party may expressly authorize another to speak for him, or such authority may arise by operation of law

a. The statements of the agent must be made during the course and within the scope of the agent’s employment

b. The agency relationship must be proved

ii. Big Mack Trucking Co v Dickerson(Master’s approval required

1. Facts:

a. P sued her husband’s employer, Big Mack, when her husband was crushed by a parked truck that rolled forward.  An employee of Big Mack, Leday, had told a police officer and another employee that he had been having air pressure troubles with the truck’s brakes.  P presented the testimony of two people Leday spoke to.  D claims hearsay.

2. At issue is the admissibility of statements made by one of the employees via the investigator and another employee.  Do employees’ statements require the authorization of the employer to be admissible? YES

a. The testimony is clearly hearsay.  To qualify as admissions, they must be authorized by (.  

3. Declaration against interest exception only applies when there is a special need, and here there’s no showing of declarant’s unavailability

4. Leday was absent and there was no explanation as to his absence.

6. No spontaneity to being exception.  

7. As a matter of substantive law, a masters responsibility for the negligence of servant in course of performing her duties for the master must be established by evidence that is competent as to the master.

8. The privilege rational has been abandoned by Fed and TX rules in respect to admissions
9. “As a matter of sub law, the obligations as a servant performing duties for the master must be established by evidence that is competent as to the master.” Sharlot

10. Rationale:

a. The court thinks that it’s necessary to create a quasi-privilege between employees in a corporation is that otherwise there would be no corporate cleanup of their own actions.  This is bullshit, says Sharlot  

b. Court essentially sets up a system where the employee can tell the officer something, and the officer can go tell anyone and not be admissible.

c. Sharlot thinks that it’s a good thing that the FRE has abandoned this idea.  It’s troubling to think that the corporation can authorize people to drive huge trucks, but simply not give them the authority to talk about them.  

iii. Sabel v. Mead(Application to non-employees

1. Facts 

a. Mead Johnson convened a meeting attended by outside medical experts.  The meeting involved discussions about how their drug could cause problems.  P tried to introduce this evidence saying it was not hearsay because it was against D and made by a person authorized by D to make the statement.  D objects to admission of evidence.

2. Court held:

a. Must show an agency relationship.  Types:

i. Agent’s power to control the legal relationship between principle and third parties

ii. Existence of a fiduciary relationship within the scope of the agency

iii. The principle’s right to control the agent’s conduct 

b. In this case, the evidence does not show that D controlled the manner or means of discussion by the participants at the meeting.  Nor was there any evidence that the consultants were empowered to speak or act on behalf of D.

c. The statements of the outside invitees cannot be attributed to D.

d. The Big Mac argument is that privilege has its benefits and if you can’t allow doctors to tell you what they think without being afraid of admissible evidence, then they won’t ask doctor’s opinions.

e. Comment (Legalines): The court distinguished another case involving an employee who prepared a report for the company.  The reasoning was that the company adopted the statements by adopting the report

h. Admissions – Judicial Admissions

i. Generally

1. The basic rule is that if a party submits a pleading that contains a deliberate clear, unequivocal, statement of fact without any apparent intention to rely on a contradictory pleading, the fact thus asserted will be binding on the party.  The fact is removed from dispute.  The admission is a substitute for evidence. This can be utterly devastating.  Somebody makes a mistake on a pleading and you are out of court.

a. This applies to trial pleadings, not to appellate.  Appellate pleadings don’t make assertions about real facts in the real world.  They make assertions about what the trial says.  

b. It does not apply to arguments by attorneys in the course of the trial.

c. It does apply to requests for admissions that you have served on your opponent and failure to respond in a timely manner can also be admitted.

i. Admissions – Co-Conspirator exception 801(d)(2)e

i. Requirements 

1. The conspiracy itself is established prima facie by independent evidence (however, there is a trend permitting use of the statements themselves to prove the conspiracy – see Bourjaily v. US)

2. The statement itself was made during the conspiracy (before the crime was consummated); and

3. Statement was made “in furtherance of” the conspiracy (see US v. Dorr for examples)

ii. For agents, it has to be within a certain subject matter and is much wider of a declaration and within the scope of the agency or employment, but for admission by co-conspirator, it must be in furtherance (far fewer statements fit this narrower definition) → this shows the greater degree of skepticism concerning trusting co-conspirator v. employee

iii. US v. DiDomenico → Rationale for co-conspirator exception

1. Conspirators are each others’ agents; and admission by one is an admission by all, so long as statements are made within scope of the agency.

2. A party should be entitled to rely on the statements of his opponent.

3. Conspiracy is very hard to prosecute and this class of evidence can be very useful.

viii. US v. Goldberg → Co-conspirator statements made before the defendant joined the conspiracy

1. A co-conspirator can attest to events since he came aboard and before he came aboard

2. A conspiracy is like a train, and when a party steps aboard, he is part of the crew and assumes conspirator’s responsibility of the existing freight

iv. US v. Doerr → Actual furtherance required

1. Facts

a. D was charged with conspiracy of unlawful prostitution scheme because of comments he made to prospective investors

2. Court held:

a. To be admissible, the statements in furtherance of the conspiracy must provide a reasonable basis for concluding that the statements actually furthered the conspiracy

b. Statements made in this case where not in furtherance of conspiracy

3. In furtherance can take many forms:

a. Statements made to recruit potential co-conspirators

b. Statements seeking to control damage to an ongoing conspiracy

c. Statements made to keep coconspirators advised as to the progress of the conspiracy

d. Statements made in an attempt to conceal the criminal objectives of the conspiracy

3. What is not in furtherance:

a. Narrative declarations

b. Mere idle chatter

c. Superfluous casual conversations

v. Bourjaily v. US → Use of co-conspirator’s statement to prove conspiracy

1. Facts

a. An informant was making a cocaine transaction with Lonardo and Lonardo made a call to the defendant to have him buy the stuff.  The D showed up and had 20K in cash and got arrested when the cocaine was put in his car.  

b. Prosecution wanted to offer statements made by Lonardo in his phone call to support the case.

2. Court held:

a. In determining whether a conspiracy existed so as to make admissible a declarant’s statements involving the accused, the court can consider the statements themselves as proof of the conspiracy
b. Lonardo’s out-of-court statements were properly admitted against petitioner

3. Judge can decide whether to admit evidence or not according to 104a.  Proponent of evidence bears the burden of persuasion by preponderance and burden of proof.]

4. FRE 801(d)(2)(E) → co-conspirator; course of and furtherance of conspiracy; not hearsay

5. 3 justice dissent

a. The rule of needing independent evidence, Glaser v. US  had not been overruled.  No bootstrapping.  Even though rule 104  allows the trial judge to consider any evidence whatsoever, Glasser had not been overruled yet.

b. The more unreliable, the higher you want to make the hurdle for it to be admissible

j. Legalines re Confessions

i. Confession = direct admission of criminal guilt 

ii. FRE → Extra-judicial confessions are non-hearsay, while most jurisdictions consider it an exception

iii. Guilty pleas → are admissions, so long as they’re not coerced (in some jurisdictions, plea can withdrawn before trial, barring its use)

k. Former Testimony(804(b)(1)

i. Basic Rule

1. Transcripts of testimony given by a witness at a former deposition, hearing or trial, in the same or another case, are generally considered hearsay but admissible under an exception. 804(b)(1)

2. In order to allow former testimony you need:

a. Identity of parties

b. Identiy of issues → issues of the former proceedings must be substantially the same as this one

c. Unavailability of witness

3. Rationale → Necessitates that the witness is no longer available.  Opportunity to cross-examine before makes the testimony trustworthier.  

ii. Requirements (Sharlott):

1. A basic component of former testimony exception is that there’s a necessity – the declarant is unavailable (number 1 requirement)

2. Opportunity for c/x

3. Same interests

4. Under oath

iii. TX provision is more liberal because it doesn’t include the terms “predecessor in interest”

iv. Travelers Fire Insurance Co. v. Wright → Prior testimony at criminal trial

1. Facts 

a. JB and JC sued for insurance proceeds, while ( claimed that the fire had been intentionally set.  

b. During the criminal suit against JB for arson, two witnesses testified that they assisted JB in setting the fire.

c. Now in the civil suit against JB and JC, the witnesses plead the fifth and ( wants to offer the transcripts of testimony of witnesses.

2. Main issue is that one of the parties was not in the first trial (Sharlott)

a. The requirement that the parties be the same are not satisfied here, but one of the parties is the same J.B.

b. The identity to the issues are similar however the burdens in the criminal is different from civil and they might not want to risk cross examination as a result

c. It is hard for the court to imagine how JC motive would be different than JB in the criminal case.  JC could have gotten a better lawyer that could have made a difference.

3. Questions: Can the testimony from the criminal case be introduced at a civil trial?  Yes.  Even if one of the parties wasn’t party to the criminal case?  Yes.

4. Generally, testimony from a criminal case can be introduced in a subsequent civil case when it appears that:

a. It is impossible to obtain the testimony of the witness

b. There was an opportunity to cross-examine the witness 

c. There is an identity of issues

v. US v. Salerno → Grand Jury Testimony

1. Facts:

a. Two owners of a construction company denied participation in the club at the grand jury hearing; 

b. At the trial, the government tried to show D’s participation in the club

c. The D’s called the owners as witnesses and they invoked the 5th
d. The Ds tried to use the grand jury testimony under 804(b)(1)

e. Court refused to allow it because the governments motive in questioning was different

2. Issue:

a. 804(b)(1) provides an exception to the hearsay rule if the declarant is unavailable as a witness and the testimony was given at another hearing where the adversely affected party had the opportunity to and similar motive to develop the testimony by direct, cross, or redirect.  

b. The fact that they’re invoking the 5th makes them “unavailable.”

c. The issue in this case is whether the similar motive requirement applies in this case (remanded)

l. Declarations against interest

i. Definition → when a hearsay declarant not a party to the action has made statements against his self-interest, it’s admissible because it’s thought to be reliable

ii. Requirements for admissibility:

1. Unavailability

a. Declarations against self-interest which inculpate ( don’t qualify as within a “firmly rooted exception” to the hearsay rule. (Lilly)

2. Competency

a. Declarant must be competent, have personal knowledge of the facts stated, and not state these facts in opinion or conclusionary form.

3. Against self interest

a. Declaration must be to the defendant’s immediate prejudice at the time she makes the statement

b. Declarant must be aware that her statement is against her interest

c. Interest affected must be of a substantial nature and pecuniary or proprietary one.

4. [Corroboration needed in Criminal Case]

iii. G.M. McKelvey Co. v. General Casualty co. of America(Statements against penal interest may be admissible if sufficiently corroborated
1. Facts:

a. GM is trying to recover insurance

b. Want to admit confessions made by embezzling employees

2. Issue: 

a. Can the written and signed confessions of D’s unavailable employees be admitted to prove the amount of misappropriations by the employees?

3. Yes

a. Requirements

i. Unavailable

1. Not in TX, although TX requires corroboration

ii. Peculiarly within their knowledge

iii. Against self-interest

1. The employees were the embezzlers 

iv. No motive to falsify the facts

1. Self serving motives can be resolved if there is sufficient corroborating evidences, but it’s becoming harder and harder to get this in (Sharlott)

iv. US v. Barrett (Bucky) → Statements against penal interest admissible if sufficiently corroborated 

1. Fact

a. Theft and sale of stamp collection

b. Declarant is willing to testify that he talked to Tilley who said that he and Buzzy (not Bucky) stole stamps

c. Buzzy testified at Barrett’s trial as a government witness, in exchange for immunity.

2. Is this admissible to get Bucky off?

a. Yes, Tilley’s comments were against his interest since they inculpate him

b. Still requires corroborations since Tilley is not in court

c. It is not necessary that the exculpatory portion be against Tilley’s interest so long as the balance of the statement offered is against the declarant’s interest

v. Williamson v. US—Statements that are not self-inculpatory cannot be used against others

1. Facts

a. Harris gets busted with 19 kilos

b. First he says that he was delivering it to a dumpster

c. After the cops tried to arrange for a controlled delivery, Harris says that the drugs were to be delivered to ( who was in the car ahead

d. At trial, Harris refused to testify

e. Court allows admission of his statements since they were against his penal interests – 804(b)(3)

2. Can these statements be admitted under 804(b)(3) even though they don’t inculpate the witness?

a. Hell no.

b. 804(b)(3) doesn’t allow non-self inculpatory statements, even if they are part of a broader, inculpatory statement

c. Statements by the codefendant about the ( are less credible than ordinary hearsay (Lee v. IL)

d. 804(b)(3) → a statement should be admissible if it’s sufficiently against the declarant’s personal interest “that a reasonable person…wouldn’t have made the statement unless believing it to be true.”

3. Declarations made after arrest are more suspicious since there are motives to make it up.

vi. Lilley v. Virginia, 

1. SC said declarations against penal interest that inculpate a D do not qualify as within a firmly rooted exception as to the hearsay rule within the meaning of 6th Amendment jurisprudence.  

2. After Virginia, States must find guarantees of trustworthiness and these are to be shown by circumstances by which the statements are made.

3. Courts however are very sympathetic to exculpatory statements, which is the class that Congress is most suspicious about.  How hard is it to bring in a witness who says that the declarant said “Bucky and I was at the robbery, Buzzy wasn’t there”?

m. 803(24) TX can be used if the statements make the declarant an object of hatred, ridicule, or disgrace

n. State of Mind → 803(3)

i. Allows the introduction of evidence of unexcited statements of present sense impressions indicative of mental state but made by out of court declarants

ii. Rule 803(3) → Then Existing Mental, Emotional, or Physical Condition

1. A statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, or bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant’s will

iii. Rationale for trustworthiness

1. It is good hearsay because since it is limited to then existing state of mind, you don’t have memory problems.  You don’t have the ability problem.  But nothing guarantees sincerity.

2. It is like present sense impression

3. The necessity portion for theory of hearsay is satisfied by notion that it is difficult to get anything from witness on the stand that is as good as or better than what was said at the time

4. Does not include facts remembered or believed

iv. Adkins v. Brett → Statements that go beyond mental state

1. Facts

a. Issue over admissibility of conversations with P’s wife about the stuff she used to do with the sancho, and how he made her feel, etc

2. Statements that go beyond indicating the state of mind of the declarant can still be admitted as long as there is a proper instruction to jury

3. The statements are hearsay but the RULE is:

a. When the intentions, feelings, or other mental state of a certain person at a particular time, including her bodily feelings, are material to the issues under trial, evidence of such person’s declarations at the time indicative of her then mental state, even though hearsay, is competent as within an exception.

4. But these statements go beyond the mental state.  

a. If she says I don’t love you, I love Adkins, then we have hearsay (but it is within exception)

b. As to whether the D took her dancing is hearsay pure and simple.  

5. If the mental state can be just as easily proved by other evidence, then the other evidence should be used and the questionable evidence excluded.

6. Only portions of the declarations need be used to indicate mental state, and if this is true the rest should be excluded
a. Adkins and Hillmon 

b. Adkins → I have X feelings.  The feelings are the issue in the case

c. Hillman → I plan to do X.  

o. Present Mental Condition → OK To Show Future Acts

i. Hillmon Doctrine → Comments regarding mental state are admissible to show that the declarant subsequently acted in accordance with the State of mind.  Limited to intentions pointing to the future

ii. Mutual Life v. Hillmon → when the commission of an act is at issue, state of mind exception can be used to show intent to do the act

1. Facts

a. P trying to recover on insurance proceeds

b. P contends that the body that was found is her husbands

c. D contended that body found was that of Walters and offered letters into evidence that showed Walters’s intention to go with Hillmon.

d. Trial court does not letters in.  D appeals.

2. Issue → Are letters indicating his intent to travel to the site of the accident admissible?

a. Yes.  

b. The letters are probative as to whether Walters intended to go with Hillmon; 

c. Whether he intended to go with Hillmon is relevant as to whether he went – the jury can infer that he did what he had intended

p. Present Mental Condition – To Show Another’s Conduct 

i. Can’t be used for:

1. 3rd party 

2. Past acts

ii. 3rd Party Limitation.  

1. Statements made by a declarant as to her state of mind cannot be used to implicate or reflect upon the probably conduct of a third person who was not present when the statement was made.

iii. Shepard v. US → Declarations pointing to past conduct inadmissible
1. Facts

a. ( poisoned his wife so he could be with another woman

b. While sick in bed she said that ( poisoned me (not a dying declaration because she seemed to be on the road to recovery at the time of the statement)

2. Issues

a. Not admissible under SoM because 

i. Declarations pointing forward (Hillmon) are sharply distinguished from those pointing backward
ii. More importantly, it pointed to a past act
iii. Even more importantly, it was about a 3rd party
b. Evidence can’t be submitted for one purpose, and then considered on appeal as if submitted for another purpose.  In this case, the statement was submitted as a dying declaration, and now they want it considered as if submitted under the state of mind exception

iv. U.S. v. Pheaster → Intent to do something with another person

1. Facts

a. Adell walks out of a bar to get a pound of pot.  Gets kidnapped.  Pheaster was charged with conspiracy to kidnap Adell who disappeared after he went to meet with Angelo.  

b. At trial, 2 friends testified that Adell said that he was going to the parking lot to meet Angelo, one of the Ds

2. Admissible under Hillmon?  Yes.

a. The Hillmon doctrine states that when the performance of a particular act by a person is an issue in a case, his intention to do the act may be shown.  The jury may infer from the intention that the act was performed.  

b. Adell’s statements show his and Angelo’s intentions and Angelo’s intentions have nothing to do with declarants state of mind.  But it is admissible under the Hillmon doctrine.

c. The difference between this case and Hillmon, is “…from Angelo”

d. “State of mind” hearsay may be admitted when it reveals the declarant’s intent to do something with another person
e. If someone had seen Angelo in the parking lot, it would’ve been a stronger case for letting in (corroborating)

v. NC case mentioned in class → Prediction not state of mind

1. Facts: 

a. NC murder case about estranged father (from his daughter) that he killed her.  

b. Note left by neighbor for the victim’s roommate.  

c. Victim called saying that he was going to NC with his father in law.  If I’m not back, call the police because something may have happened to me.

d. Not state of mind because it’s a prediction
vi. TX case 

1. Facts:

a. Employee found murdered at (’s business.  ( says that he found his employee stealing, when busted, ( attacked him.  

b. Offers widow to say that that night victim answered the phone and said that ( asked me to come down the store to move things

2. Admissible?

a. Let in – TX is more liberal with re the prosecution, he thinks;

vii. Zippo v. Rogers Imports—Public Surveys

1. Facts

a. ( is accused of copying Zippos; 

b. P relied heavily on a survey that showed that people are confusing the lighters; 

c. ( is contesting the admission of the survey

2. The beliefs of the out of court declarants are relevant to issue sought to be proven and goes to their present sense impression or state of mind.  Offered to prove what is in their mind, not truth of matter asserted.  That is, people aren’t trying to make assertions about the fact that the lighters look the same.

3. Test should be

a. The need for the survey at trial

i. You can’t call 115,000,000 people to the witness stand

b. The circumstantial guarantees of trustworthiness surrounding the survey

i. They had an expert testify as to the objective and scientific nature of the survey

viii. TX case 

1. Issue is whether (, a neighbor was given permission to enter the house (burglary self defense).  

2. Can testimony that she was afraid of him get in?  Yes.  

a. Although prejudicial, very probative.

q. Medical Diagnosis or Treatment → 803(4)

i. Generally

1. Courts have been more suspicious of testimony made to psychologists

2. Court says 803(4) does not cover statements by physician to third parties or to patient regarding the patients condition and that even includes doctor to doctor statements

3. Another change is that it ends the distinctions between treating and non-treating doctors.  

ii. Rationale to all under 803(4)

1. Witness would not lie to doctor about their condition because there’s an enormous interest in telling the truth in order to get better.

2. Does not require that the declaration describes the declarants’ condition, it is written to where a parent or someone else can observe about some ones symptoms.

r. Medical Diagnosis or Treatment—Present physical condition

i. Physical condition must be at issue
1. If a person’s physical condition at some time is in issue, the person’s statements made at the time in issue as to his condition are admissible.  

ii. Conduct admissible → (limping, grunts, groans)

iii. Statements to non-physicians

1. The statement may be made to any competent witness; the witness need not be a doctor, but the statement must be made under circumstances that indicate trustworthiness

iv. US v. Iron Shell → Statements made of an assault to commit rape concerning cause of vaginal injury sufficient

1. Court held that statements made by the victim of an assault to commit rape concerning the cause of her vaginal injury were sufficiently related to medical treatment to be admitted

2. Two-part TEST for determining admissibility of statements:

a. Declarant’s motive must be consistent with the purposes of obtaining medical treatment
b. The content of the statement must be such as is reasonably relied on by physicians in providing medical treatment or diagnosis 

s. Medical Diagnosis and children → Morgan v.  (in class)

i. Facts:

1. Child abuse case

2. Mother put in jail in contempt

3. She brought a claim against the father for sexually abusing the kids

4. Offered expert witness, doctor, to testify that the father seems to be the assailant

ii. In these situations, excited utterance and present sense impressions are not available.

iii. Without 803(4) you might lose this evidence

iv. Courts are particularly suspicious of psychologists as opposed to MDs

v. Renville, court held that statements made by a child to a physician regarding the identity of the person who abused her were admissible, where there was nothing to indicate a motive other than that of a patient responding to questions by a physician for purposes of medical treatment.

t. Medical Diagnosis or Treatment—Past physical condition

i. General Rule

1. Statements of past bodily condition are not admissible
2. The minority holds such statements admissible when made to a doctor since patients are likely to do what is necessary for their effective cure and thus such statements are likely to be true

u. Prior Identification

i. Generally(801(e)(1)(c)

1. Extrajudicial identifications that may or may not be confirmable at trial.  A prior identification is usually admissible because an identification at the time of the event or act in question is more reliable in terms of perception and memory than a later identification.

2. If the circumstances of the identification make it suspect, then the prior identification will be excluded

3. A prior identification is admissible only if the declarant is available at trial to be cross-examined or the prior identification comes within the former testimony exception to hearsay rule

4. What we care about is when the witness has been attacked for having fabricated, then a prior consistent statement becomes relevant

5. Statements of prior identification are perfect examples of earlier testimony being preferable

6. 3 types of identification

a. Simple recollection

b. Present recollection revived  

i. Witness takes the stand and says that he doesn’t remember, then counsel offers deposition or something and refreshes the memory of the witness

ii. Basic rule: only the portion that deals with the subject matter of the testimony can be admitted

c. Witness doesn’t remember.  Then if witness can testify to having made some writing, it can be offered for its truth.  

7. Rationale – guarantees of trustworthiness reliability of declarant to tell the truth, firsthand knowledge, blah blah

ii. US v. Owens → Identifying witness’s loss of memory

1. Facts 

a. Foster, a prison counselor, was beaten by a prisoner and could not remember his attacker’s name.  A few weeks later, he was able to identify him by photo.  At trial, he could not remember

2. A court may admit testimony concerning a prior out of court identification when the identifying witness is unable, because of memory loss, to explain the basis for identification

3. 6th Confrontation Clause gives the D the right to confront the witness against him.  This right includes an opportunity for effective cross but not a cross that is as effective as D wishes.  

4. 804(a)(3) specifically applies to declarants who lack memory, characterizing them as unavailable as a witness.  This is not inconsistent with Federal Rule 801(e)(1)(c), which deems a forgetful witness to be subject to cross-examination.

v. Past Recollection Recorded → 803(5)

i. Hearsay exception

1. If a witness indicates that she has no present memory of the facts that she observed earlier but that she made a record of those facts, then the record is hearsay when offered to prove the facts asserted.  

2. However, the record may be admissible as an exception if a proper foundation is first laid

ii. Rationale

1. If a witness is allowed to use the written record, the record is probably as reliable as the witness’s testimony since the possible defect of memory is avoided

iii. Three ways to recall matters

1. Simple recollection (did you see and what did you see)

2. Present recollection revived (witness is not supposed to testify from the notes or read from the paper and if they can’t then show them to be independently competent). Once revived, the opponent can see the document and enter it into evidence.  Especially if the writing is inconsistent with the witnesses testimony.  Counsel will try to refresh the witnesses memory before the trial since it looks better in front of the jury.  Your opponent has right to ask the witness if she has always remembered the events or if her memory was recently revised because of the lawyer.  If the witnesses knowledge that her testimony has been revised then the opponent has right to demand the writings.  In criminal cases the D has absolute right to inspect and use any writing used in court or out of court to jog the memory of witness against him and introduce into evidence the relevant portions of the writing.  In civil it is up to judge.

3. Lack of memory and reviving does not work but if the witness can testify to having made or approved the writing about the time it was made and it was the best of her belief correct and made at or soon after events, it can be offered for its truth.  Best evidence rule applies here.  

a. Rationale here is that you have guarantees of trustworthiness in terms of the ability of the declarant to tell the truth.  No memory problems.  It is made by a person who had first hand knowledge so no perception problems.  803(5) is specific to personal knowledge.  The necessity of using it is that you can’t get better evidence from this witness.  Not even hearsay.  

iv. Requirements for admissibility

1. The witness must identify the writing as one which she made herself or which was made under or at her direction

2. Writing must have been made at the time when the facts recorded were fresh in the witness’s memory

3. The witness must have forgotten the facts

4. Writing must be authenticated as an accurate record

v. Admissibility of the writing

1. If admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.
vi. Baker v. State → Relation of past recollection recorded to present recollection refreshed

1. Facts

a. Baker was convicted of first degree murder and robbery, primarily on the statements of the murder victim told to the jury via a police officer

2. It was error to refuse to permit a criminal defendant to attempt to refresh the recollection of a principal witness on cross-examination by showing such witness a report written by a fellow officer of the events described on direct examination

3. Counsel may use different devices to revitalize the dimmed memory of a witness.  This includes the use of an admittedly hearsay report of another police officer on the scene

vii. Adams v. New York Railroad,

1. Facts

a. D’s theory was that the injury claimed by plaintiff had in fact never occurred and that plaintiff’s quadriplegia stemmed from an injury that occurred before the claimed injury.

b. One of the ways the defendant could establish this theory was by introduction, as past recollection recorded, of a memo made by an insurance company employee of an interview with the plaintiff

2. The memo should have been admitted.

3. 803(5) → a memo or record preserving the matter…not very stringent requirements

4. Should be admitted if they establish that 

a. he doesn’t have sufficient recollection to testify fully, and 

b. if they establish that he made the record close to the interview and 

c. about a matter to which he had personal knowledge at the time, then it should definitely be admitted.  The trial judge was way off

w. Business Records → 803(6)

i. Generally

1.  “Shop-book doctrine” and “regular course of business doctrine” – allow in business records as evidence if certain requirements are met

2. You need someone to give the court personal knowledge of how the record is originated and authenticate it and how maintained.

3. 803(6) allows other qualified witness or custodian to prove.  This includes situations where the custodian is not available.  

a. For example, drug cases we offer records of transactions and the FBI agent is offered to authenticate.  He clearly does not know who created the records, but it will be sufficient if the agent can testify about how such records are created.  In terms of their reliability, it is another qualified witness.

ii. Rationale

1. Records that are regularly maintained and created in a unit that emphasizes accuracy because they are being relied upon in the enterprise and are based on the first hand knowledge of people under an obligation to know the fact and to report it or record it or was under a duty to do so if no first hand knowledge.  All of this provides guarantees of trustworthiness of such records.  

2. Unlike most exceptions, these guarantees are not a function of the declarant but conditions external to the declarant like bureaucracy.  

3. The necessity for admitting such records is how much destruction would be caused if you always had to call in court every party who participated in the records only to learn no current recollection.

iii. Johnson v. Lutz → declarant must have a business duty or engaged in business

1. Facts

a. Wrongful death action

b. Lutz and Johnson’s intestate collided at an intersection.  P’s intestate was killed and P brought this wrongful death action.  At trial, D sought to introduce the report made by the investigating police officer containing the statements of witnesses at the scene.

c. Q was whether the police report could be allowed in under the statute on 261

2. Not admissible because the cop is not engaged in the business and not made in the presence of any duty owing by the person making the statement

a. Business records are not admissible if they contain statements of people who are not engaged in the business and who have no duty to make the report

x. Business Records → Hospital/Doctor Records

i. Distinctions (TX Supreme Court)

1. 3 Types

a. 2 fingers severed by a saw (apparent to everyone)

b. A diagnosis that a patient has leukemia (requires some expertise)

c. The patient is a paranoid schizophrenic (requires some expertise)

2. Diagnoses in the first 2 categories can come in as business records.  But not the last.

3. The key is that diagnoses that can be challenged as conjecture are subject to challenge. The burden is on the opponent of the evidence.  

ii. U.S. v. Duncan → Medical records as part of compilation

1. Facts

a. Duncan and others ((s) were charged with insurance fraud for faking accidents and collecting insurance.  

b. (s claimed that the medical records were improperly admitted via insurance company’s records which were authenticated

2. Unauthenticated statements can come in under the business records exception if they are part of a larger document that was authenticated

a. The medical documents were themselves business records fitting into the exception

b. No requirement… 

i. That the witness laying the foundation be the author

ii. That the witness laying the foundation be able to personally attest to their accuracy

iii. That the records be created by the company in custody of the documents

c. Emphasis of 803(6) is trustworthiness of documents, and the district judge has great latitude here.  This trustworthiness is satisfied by the fact that the hospitals and insurance companies rely on these documents

d. Even if some of the medical information was not taken from actual hospital records, such as statements by doctors, these statements are not hearsay because the medical provider, authorized by the patient, made the statements to the insurance companies.  (statements by a party’s agent are not hearsay)

iii. Williams v. Alexander → Hospital records

1. Facts

a. P brought this action against D for damages resulting from an auto accident.  The only real disputed fact was whether D’s car had been struck from behind and forced into P.  P introduced his hospital records, but carefully omitted that part of the record where he had told the doctor that the car that had hit him was struck from behind by another car.

b. Like Kelly v. Wasserman – admission plus business record; in the normal course for the admitting official to take a history.  

2. Statements not pertaining to the business of medical diagnoses can be excluded

a. The business of a hospital is to diagnose and treat patients’ ailments, not to record a statement describing the cause of the accident in which plaintiff’s injuries were sustained.

b. P’s statement contained in the records should have been admitted.  It was an admission against interest, and even though the doctor who heard it did not testify, the credibility of the records would overcome this requirement.  In addition, P introduced part of the record; he should not be allowed to object to the admission of the rest of the record

3. If a joint record, it’s under the obligation for them to report accurately.  

4. Distinctive about Williams is that the court is focusing not on whether there is a second exception, but whether the first level is satisfied – whether this is a business record acceptable.  

iv. The TX position on hospital records is that if all of the prerequisites of business records have been satisfied, and the person who provided the basis is qualified to make a diagnosis, the records are presumptively admissible as business records.  

v. TX position very different
1. P sued for negligence – truck hit them from behind while on shoulder.  

2. Hospital records showed that they were parked on the side of the road.  

3. Thus, TX position is very different from Williams.  Sharlot doesn’t know whether the adoption of the Rules of Evidence has changed this

y. Business Records → Computers

i. Specialized programs → If the computer generated evidence is created by a very specialized program, particularly if created for this particular litigation, there is a great deal of suspicion requiring expert, discovery of program to c/x expert, etc.  Computer experts often testify for computer-generated info.  The only requirement is that the program be revealed to the other side to effectively c/x

ii. Peritz, Computer Data and Reliability

1. The traditional business records exception to the hearsay rule is based upon the recognition of two things:  necessity and reliance

2. A trial court rarely excludes an offer of computerized business records or reports not specially prepared for trial

iii. Hahnemann Univertiy Hospital v. Dudnick(Computer generated records

1. Facts

a. P sued for payment on bills, using a computer printout of the charges

2. There is no need to establish that the computer record keeping system is reliable

3. Use of computers is widespread, and there is no longer a need for expert testimony regarding the reliability of the programs the computer uses.

a. Witness must be able to show:

i. Computer record is what the proponent claims

ii. Sufficiently familiar with the record system

iii. Regular practice of the business to make the record

iv. Potamkin Cadillac v. BRI Coverage (’94)

1. Facts

a. ( tried to introduce a record of accounting information

b. The court excluded computer records that had been generated by scanning accounting history and extracting relevant information about certain transactions.  These records had not been made in the regular course of business, and required significant selection and interpretation of data.  In addition, proponents had failed to make the source data available during discovery.

c. Court excluded because:


d. Trustworthiness concerns → spot-checks revealed some errors

e. Regular Course of business → the program had to select and interpret data, rather than just download information previously recorded in the regular course of business

f. Also, ( failed to make the source data available during discovery

z. Business Records—Accident Reports

i. Palmer v. Hoffman → self serving accident report not admissible as business record

1. Facts 

a. Palmer brought this action for injuries sustained in a railroad accident.  The railroad (() sought to have an investigation report of accident introduced into evidence.  The engineer who made the report was deceased at the time of the trial.  

b. Offers accident report under business records exception

2. Properly excluded because the regular course of business is making railroads, not filling out accident reports

a. Not made in the systematic conduct of the business

b. Not typical of entries made systematically or as a matter of routine

c. The court seems mostly concerned with the outcome of allowing in accident reports 

d. The report’s trustworthiness is suspect and self-serving

3. This case has been limited to railroads.

4. The crucial thing is that the engineer from whom the reports come has a personal interest in covering his own ass.  That’s the crucial issue, and that’s what Douglass should’ve said, says Sharlot.  Douglass was rewriting the statute

5. According to Palmer → If made under anticipation of litigation, then they need an additional assurance of trustworthiness to counter-balance.  

ii. Lewis v. Baker → Admissible accident report not self-serving

1. Facts

a. Railroad injury – brakes go out and guy has to jump off train

b. The report was clearly a record made pursuant to a regular procedure.  The government requires all railroads to file monthly reports of accidents involving railroad employees, and the railroad always inspects equipment involved in an accident

2. Admissible under business records exception

a. Court distinguished from Palmer v. Hoffman 
i. The guys who made up the report were not directly involved in the accident, and had not motive to fabricate

b. The report was clearly a record made pursuant to a regular procedure.  The government requires all railroads to file monthly reports of accidents involving railroad employees, and the railroad always inspects equipment involved in an accident

c. No motive to fabricate here

iii. Yates v. Bair Transport → Doctor’s report not personally requested are admissible

1. Facts

a. Yates (P) has brought action for personal injuries.  

b. Five doctors examined P, two upon P’s request and three upon the D’s request.  

c. P is seeking admission of all reports

2. A doctor’s report, even though made in anticipation of litigation, can be introduced into evidence

3. Reports are presumptively admissible.  

4. Doctors have an interest to observe and record accurately.  They rely on these reports.  Court doesn’t believe that this is totally true.  Some of the doctors were thought to be shoring up their own cases with the medical reports.

5. If there are guarantees of its trustworthiness, it can be introduced into evidence.  In Palmer, trustworthiness was an issue since materials were prepared by a litigant for use in trial.  However, if prepared by someone else, then it is not self-serving

6. The three reports requested by D are admissible if offered by P.  But the reports prepared by P’s doctors are not admissible.

7. 803(6) is a possibility.  

8. TX position 
a. The records are admissible as business records if 

i. All prerequisites have been satisfied, and 

ii. The opinion is the matter in issue, and 

iii. The person is qualified to reach the opinion

b. However, the courts have made distinctions as to the nature of diagnosis found.  Diagnoses that are obvious are admissible, but those involving extra speculation are not going to be admissible.  Judge must decide which category something belongs in.  

c. The key is diagnosis that are subject to dispute among experts are the ones you need to be sensitive to.  Burden is placed on the opponent of the evidence

aa. Official Records

i. Generally

1. 803(8) is very important given the size of state and federal government.  It is predicated on the rational that is similar to business records rational.  There is one requirement that the official record have been generated contemporaneously with the events recorded.  Official records can be authenticated without a sponsoring witness.  And will provide information provided by informants not part of the government agency.  There are three subsections

a. (a) Covers records that are most like traditional business records.  For example, records maintained by post office.  Applies to civil and criminal cases.

b. (b) Involves weather bureau records, observations of the staff, reports by engineers and a policeman’s report of his investigation of accident offered in civil case.

c. (c) Toughest to get in.  Fire marshal investigates, and is it admissible what his conclusions are.  It involves the evaluation of data after authorized investigation and is the subject of Beech Aircraft.

2. Civil v. Criminal Applications

a. The most difficult problem for 803(8) is its use in criminal cases. 

b. On the civil side, you start with the basic premise that the rules are made for the maximization of relevant evidence to the trier of fact.  It was premised on a more liberal view of evidence.  There is also a trust in the trustworthiness of government officials.  This combined makes for a liberal rule.

ii. Beech Aircraft Corp v. Rainey(Investigative reports

1. Facts

a. P sued for death of their spouses on products liability theory.  D responded with claim that the deaths were function of pilot error.  

b. The D offered and admitted a Navy Jag report of the investigation of the accident that included sections finding fact, opinions, and recommendations.  One opinion in the report was that the most probable cause was pilot error.  

c. 11th Circuit reversed trial judge for the admission because C did not include evaluative conclusions or opinions.  

2. SC was unanimous in its finding that the legislative history was so sharply conflicting that it could not provide guidance.  

3. House committee had said that factual findings are strictly construed.  The Senate says they are to be construed very broadly.  SC said factual finding should not be read as facts as opposed to opinions and they made the point that what we refer to as facts are almost always inferences and conclusions drawn from facts.  

4. Court concluded that reports set forth factual findings are admissible even though they include many opinions.  

5. The official record exception was to make it admissible unless found to lack trustworthiness.  Here, the report was reliable.

6. At least insofar as civil litigation in fed courts go, 803(8) represents a broad expansion of official records exception.  Once it is shown by the opponent of the evidence that the report fits 8(c), the burden is on the other party to suggest unreliability (through insufficiency of skills of investigator, or possible bias, etc.).

7. There is a lot of liberalizing after Beech to allow reports in on basis of scientific expertise and extending beyond that unless there is strong evidence produced by the other side questioning trustworthiness.  Liberal view is that government officials can be presumed to discharge their duties properly and that they have special expertise with respect to their duties.  

8. Necessity → There’s also a powerful necessity with respect to official records – it’s probably not feasible to recreate the events of the accident, for exe.

iii. US v. Oates → Evaluative and law enforcement reports are inadmissible against defendants in criminal cases
1. Facts:

a. ( convicted of possessing heroin w/ intent to distribute

b. Chemist who identifies the substance is “unavailable”

2. Issue → whether the state can introduce a government report and analysis identifying heroin without subjecting the chemist to c/x.  Can the state introduce a record created by a chemist for US customs identifying a substance as heroin being to prove the truth that it was heroin?  

3. The whole idea of records is that you want to avoid bringing the people that created the records into court.  It was offered under a number of exceptions.  

4. Court began by saying this is an evaluative report with factual findings made pursuant to law and inadmissible under 803(8)c.  Government says it is admissible under (b).  Also admissible as a common place business record, but it is said that it is not trustworthy.

5. It is error to permit the introduction of a government report and analysis identifying a substance seized in a criminal investigation without opportunity of cross-examination

6. The report of the chemist do not fall within the business records exception, because they are governmental reports setting forth factual findings resulting from an authorized investigation
7. The documents cannot qualify as public records and reports, as they were prepared by law enforcement personnel in connection with an investigation
8. TX is of the Oates view

iv. US v. Grady → Duty to report

1. Facts

a. Grady and (s were convicted of selling arms to IRA.  

b. Conviction was partially based on records of firearms made by Irish police.

2. Are police reports admissible?

a. Public records exception has a restriction to prevent prosecutors from proving their cases by putting into evidence police reports of contemporaneous observations of crimes

b. However, routine records with a duty to report are admissible
3. The difference between Grady and Oates is that Oates dealt with subjective analysis, while Grady dealt with the mere copying of serial numbers.  Both cases dealt with routinely prepared reports

ab. Miscellaneous Exceptions

i. Insert the shit from Legalines, p. 59-64

ii. Generally

1. Residual Exceptions – cons:

a. A trial attorney knows how to plan his case based on what he can get in

2. Judges have a great degree of discretion in determining relevance, but there has been a trend towards the restriction of this.  There are rules that have been developed over hundreds of years.

XI. Future of Hearsay

a. Opening the Door

i. Federal Rules 803(24) and 804(b)(5), and Rule 503 of Model Code of Evidence have opened the door to hearsay farther than ever.

ii. “Catch-All” Hearsay Exception → Federal Rule 804(b)(5)

1. Generally

a. Allows in other kinds of hearsay meeting the same standards of “necessity” and “trustworthiness”.

b. Subject to constitutional constraints

2. A statement not specifically covered by any of the foregoing exceptions but having equivalent circumstantial guarantees of trustworthiness (is not excluded by the hearsay rule) if the court determines that:

a. The statement is offered as evidence of a material fact;

b. The statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts (best we’ve got); and

c. The general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence.

iii. Turbyfill v. International Harvester → Circumstantial guarantees of trustworthiness met

1. Facts

a. Mechanic wrote an account of an accident and died later.  The trial court admitted into evidence a handwritten, unsworn account of the accident made by Anderson on the afternoon that it occurred.  P asserts error

2. Court held:

a. The admission of Anderson’s account of the accident fell within the catch-all hearsay exception of Fed 804(b)(5)

b. Here Anderson wrote the account on the afternoon of the accident, while alone in a room, and with no prompting from his superiors.  The circumstantial guarantees of trustworthiness are demonstrated
c. If Anderson had been present to testify, his written account would have been admissible and could have been read to refresh his recollection on the stand

b. Hearsay in Criminal Cases

i. US v. Dent—Grand jury testimony not trustworthy enough for 804(b)(5)

1. Facts

a. Officer stopped a car occupied by the two defendants after it ran a stop sign.  The D’s were arrested and charged with being felons in knowing possession of a firearm.

b. D’s claimed no knowledge of firearm.

c. At trial, the district court admitted the grand jury testimony of Elayyan, a car salesman, who testified that he sold the car to Tucker.

d. In this case, the auto salesman Elayyan’s statement was relevant to Tucker’s connection to the car and gun.  Elayyan was out of the country at the time of trial.  The court found that the fact Tucker was driving the car was sufficient corroboration.  Ds pointed out that Elayyan gave the government a false address and thus may not have been a voluntary witness, and there was insufficient corroboration.

2. Court Held:

a. When a hearsay statement does not fall within an exception, there must be a showing of “particularized guarantees of trustworthiness” to satisfy the Confrontation Clause, which must be drawn from the totality of the circumstances.

b. Elayyan’s statement was inadmissible because it was not sufficiently trustworthy
3. Under US v. Salerno, Court held that grand jury testimony cannot be admitted under 804(b)(1) as former testimony unless all the requirements of the rule have been satisfied, but Court did not mention whether grand jury testimony may be admitted under the residual hearsay exception 804(b)(5).

ii. Confrontation Clause 

1. Generally

a. Interpretation of the Confrontation Clause has developed considerably over the last 30 years

b. It is not read as narrowly as being face to face with witnesses called.  The limit on the other side is different.  If  witness means any declarant whose out of court declaration is offered against defendant, then the clause would be a super-super hearsay rule.  That extreme view is not consistent with Anglo legal history and would be impractical.  You must be in between extremes.

i. Narrowest reading: 

1. CC can be read to means that the ( has the right to have the Ws present at the trial.  And W only means those testifying at the trial.  The CC hasn’t been read this narrowly.

ii. Broadest reading:

1. Does it mean that W means any declarant who was words offered against the ( (the other extreme)?

2. If the ( has the right to be confronted, then there would be no exceptions.  This isn’t consistent with our legal history.  Extraordinarily impartial

2. Pointer v. TX (FN6, 327)

a. SC case

b. CC is a fundamental right that applies to the states via 14th
c. ( didn’t have counsel, which violated the 6th.

3. Ohio v. Roberts → General Confrontation Clause requirements

a. Facts:

i. D convicted of forgery and possession of stolen credit cards. 

ii. The D called the daughter and tried to get her to acknowledge that she gave him the cards and she denied it during direct.  At trial, prosecution claims they could not locate the daughter that was out of State.

iii. Transcript of deposition offered at trial.  Court allowed it in.

iv. D appealed, claiming that admission of the transcript violated the Confrontation Clause.

v. The Ohio SC called it error because the incentive to fully examine the witness in direct was inadequate, that is that they only needed probable cause (former testimony exception)

b. Supreme Court held:

i. Admission of hearsay evidence under the former testimony exception does not violate the Confrontation Clause.

ii. Reversed saying that direct examination is equal to cross-examination. 

c. Limited to the situation when the challenged out-of-court statements were made in the course of a prior judicial proceeding.

d. SC analyzed this problem as if it was a hearsay issue.  The 6th does not mean that all hearsay is inadmissible.  They were satisfied that direct examination here was equivalent of cross- available at trial.  

i. The Confrontation Clause restricts the range of admissible hearsay in two ways:

1. Rule of Necessity (Availability)

a. The prosecution must either produce the declarant whose statement is offered, or demonstrate that the declarant is unavailable .

2. Trustworthiness (Reliability)

a. Hearsay may be admitted only when the declaring is unavailable and then only when the hearsay has the requisite degree of trustworthiness.  This requires indicia of reliability

b. This is satisfied in two ways:

i. Firmly rooted hearsay exception  

ii. Reliability of hearsay may be inferred for Confrontation Clause purposes when it falls within a firmly rooted hearsay exception

iii. Otherwise, you need particularized guarantees of trustworthiness
ii. This can’t be true, what about business records exceptions (Sharlot)

iii. FN7 says that this cannot always be the case.  There will be testimony that’s not inferior to testimony at trial.  There are instances where there is hearsay that’s as good as anything at trial.  The spontaneity of the statement is more reliable than testimony at court.  

iii. US v. Inadi → Unavailability rue does not apply to co-conspirators

1. Facts:

a. Inadi provided the necessary cash and chemicals for the manufacture of methamphetamine and was responsible for its distribution once manufactured.  D met with Lazaro and others in a house from which the police later seized some of the drug.  During the four days after the seizure, the prosecutor’s office intercepted and recorded five phone calls discussing missing drugs.  

b. At trial D moved to suppress the recorded statements on the ground that the Confrontation Clause prohibited introduction of the statements without a showing that the declarants were unavailable.  

2. Court held:

a. The broad language of Roberts came home to roost in this case.  Roberts cannot fairly be read to stand for the radical proposition that no out-of-court statement can be introduced by the government without a showing that the declarant is unavailable.
b. Courts admitted the statements of Lazaro despite the fact he did not show up finding that they satisfy the co-conspirator exception.

c. Confrontation Clause does not require the prosecution to demonstrate that the declarant is unavailable to testify before the court may admit into evidence statements made as co-conspirator that otherwise satisfy 801(d)(2)(e)

d. Unavailability rule does not apply to co-conspirators’ out-of-court statements.  Powell said that this was a highly reliable class of hearsay because they are made furtherance of the conspiracy and they’re likely to be irreplaceable.

i. Unlike some other exceptions to the hearsay rule, former testimony often is only a weaker substitute for live testimony.  It seldom has independent evidentiary significance of its own, but is intended to replace live testimony.

ii. Those same principles don’t apply to co-conspirator statements because they are made while the conspiracy is in progress and can’t be replicated, even if the declarant testifies to the same matters in court.

iv. Bourjaily v. US → Independent indicia of reliability not mandated by the Constitution

1. General Rule

a. The prosecution must demonstrate both the declarant’s unavailability and indicia of reliability pertaining to the out-of-court declaration

2. Neither of these are constitutional requirements.  The co-conspirator exception of the hearsay rule has a long tradition, and the Constitution does not require an independent inquiry of reliability once the requirements of Fed Rule 801(d)(2)(e) are met.

v. Idaho v. Wright → Child declarant’s statements to pediatrician

1. Facts:

a. D was charged with aiding Giles in sexually abusing D’s two daughters.  One of the girls told an adult about the abuse.  

b. Medical exams confirmed this.  Admitted under the state’s residual hearsay exception

c. The child was not available to testify.

d. The Idaho SC held that the admission of this testimony violated the federal Confrontation Clause.

2. Supreme Court held:

a. A court may not admit into evidence hearsay statements made by a child declarant to an examining pediatrician

b. The child’s statement does not fall within any firmly rooted hearsay exception.  Even though it falls under 803(24), this is merely a residual exception, not having a tradition of reliability.  

c. The statement was not made under circumstances of reliability comparable to those required.

d. Remember, later corroborating evidence is irrelevant to showing indicia of reliability – the circumstantial guarantees of trustworthiness relate to the moment that the statements were made

3. In Maryland v. Craig, the necessity requirement was established.  This case involved the constitutionality of courtroom procedures designed to prevent a child witness from having to face a defendant charged with sexually assaulting the child.  They did not involve exceptions to the hearsay rule.  D’s right to confront could be overridden if it could be shown that the child would be traumatized by face to face confrontation.

a. O’Connor: “CC must give way to public policy and necessities of the given case”

vi. White v. Illinois → Unavailability showing not required for spontaneous declarations and medical treatment exceptions

1. Facts

a. DeVore was babysitting SG when he heard her scream and saw D leaving the house.  SG told the babysitter that D had touched her in the wrong places. SG told her mom later also.

b. SG did not testify at D’s trial but babysitter and mom told her account under the spontaneous declarations and statements to secure medical treatments exception.

c. D was convicted and appellate confirms.

2. SC held:

a. Prosecution is not prohibited form introducing hearsay testimony in a criminal trial if it cannot either produce the declarant at trial or show that the declarant is unavailable

b. The Confrontation Clause is intended to promote the integrity of the fact-finding process, and a statement that qualifies for admission under a firmly rooted hearsay exception is so trustworthy that adversarial testing adds little to its reliability.

vii. Chambers v. Mississippi → Cross of own witness

1. Facts

a. Police officer attempted to make an arrest and a crowd gathered.  Shots were fired and a deputy, Liberty, was shot and he fired his shotgun after aiming at the D, Chambers.  

b. Prior to the D’s trial, a local resident, McDonald, left town and his family behind and went to the office of D’s lawyer and made a full confession to having shot Liberty.  HE also confessed to close friends.

c. McDonald was arrested and at a preliminary hearing, he repudiates his confession and said he made it because of a deal to make money.  He is released.

d. At D’s trial, the D tried to offer this confession plus three witnesses saying that McDonalds told them that he killed Liberty.  

e. Since the prosecution did not call McDonald, he was called to the stand by D and admitted he confessed but repudiated it.  D tried to offer the witnesses but was blocked by two Mississippi evidentiary rules.  One was the “voucher rule” which provides that you cannot impeach your own witness.  It was trying to prevent people from calling someone in order to get in inadmissible evidence by impeaching.  The second rule was it was inadmissible hearsay (the out of court statements)

f. Being barred from offering evidence, Chambers was convicted and appeals to SC.

2. SC held:

a. The Court rejects the “voucher rule” in the context of this case and also says there was another error.  McDonalds statements to these three people were declarations against interest which had special guarantees of reliability.  These statements made soon after the event were made spontaneously by McDonald and clearly were against his interest.  They were also corroborated by other evidence that MCDonald had a .22 caliber like the one that killed the officer.

b. If the Federal Rules were in place, the statements made to the three witnesses would be admissible by 804 declarations against interest which has to prove that the declarant was unavailable.  The statements made to McDonalds lawyer by McDonald would be hearsay but not for its truth.  Nonetheless, Justice Powell was clear about his views of reliability.  He purports to reverse the case on due process rather than 6th Amendment.  

c. The hearsay rule may not be applied mechanistically to defeat the ends of justice.

viii. Green v. Georgia → Admission of otherwise inadmissible hearsay under Due Process Clause

1. Facts

a. Green and Moore were indicted together for rape and murder.  Green offered testimony that Moore had told a friend that he had shot the victim and sent Greene on an errand.  

b. The court refused to allow this testimony under hearsay.  Georgia recognizes an exception to the hearsay rule for declarations against pecuniary interest, but not for declarations against penal interest.

2. Supreme Court held:

a. The excluded testimony was highly relevant to a critical issue in the sentencing trial, and substantial reasons existed to assume its reliability.

b. Moore made his statement spontaneously to a close friend, and it was a statement against interest.

c. Under the facts of this case, exclusion of the testimony denied D a fair trial and thus violated the Due Process Clause of the 14th.
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